
NOTES

The Meaning of "Interrogation" Under Miranda v. Ari-
zona: Rhode Island v. Innis, 100 S. Ct. 1682 (1980).

Police officers in Providence, Rhode Island, arrested Thomas
J. Innis and charged him with murder, robbery, and kidnapping.'
After the police advised him of his constitutional rights three
times, Innis asked to speak to an attorney.' Three patrolmen
placed Innis in a police car and escorted him to the police station.8
While en route, two of the officers engaged in a brief conversation
in which they expressed concern that a child from a nearby school
for the handicapped might find the missing murder weapon, a
sawed-off shotgun, and get hurt.4 Innis overheard these comments
and offered to take the police officers to the weapon.' Upon return
to the arrest scene, police officers advised Innis of his constitu-
tional rights once again.' Innis stated that he understood his
rights, but that he did not want any children in the area to get
hurt.7 He then led the police to the murder weapon.8

Prior to trial, Innis' attorneys moved to suppress the shotgun
and Innis' statements relating to it.9 After an evidentiary hearing,
the trial judge concluded that Innis had waived his right to remain
silent and allowed the gun and Innis' statements into evidence.' 0 A
jury found Innis guilty on three counts." The Rhode Island Su-
preme Court, however, reversed the conviction and held that the
policemen's conversation constituted an interrogation and violated

1. Rhode Island v. Innis, 100 S. Ct. 1682, 1686-87 (1980).
2. Id. at 1686.
3. Id.
4. Id. at 1686-87. According to the testimony during the trial, the officers referred

specifically to a small handicapped girl. Id.
5. Id. at 1687.
6. Id.
7. Id.
8. Id.
9. Id.
10. Id.
11. Id.
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the requirement in Miranda v. Arizona1 2 that all interrogation
cease once a suspect requests an attorney. 3 On appeal, the United
States Supreme Court held that the police officers' conversation
was not an interrogation as defined in Miranda and vacated and
remanded the case."'

I. THE DEVELOPMENT OF AN EFFECTIVE MEANS OF PROTECTING

THE PRIVILEGE AGAINST COMPELLED SELF-INCRIMINATION

The common law privilege against compelled self-incrimina-
tion resulted from a protest against inquisitorial methods of inter-
rogation used in England during the seventeenth century.15 Under
English law, the privilege developed into merely an unwritten rule
of evidence." Courts in the United States, however, have recog-
nized that the American colonists venerated the privilege against
compelled self-incrimination by making it a fundamental right
protected by the fifth amendment of the Constitution." Neverthe-
less, the United States Supreme Court did not use the fifth amend-
ment as the basis for excluding from evidence a criminal suspect's
coerced confession until 1897 in Brain v. United States."8 In subse-
quent cases, however, the Court did not follow its reasoning in
Brain; instead, the Court returned to an older standard that ex-

12. 384 U.S. 436 (1966).
13. Rhode Island v. Innis, 100 S. Ct. 1682, 1687 (1980).
14. Id. at 1691. This decision was a six-to-three decision. Justice Stewart wrote the

majority opinion. Justice White concurred with the majority ruling, stating that he pre-
ferred to reverse the Rhode Island Supreme Court's judgment on the basis of his reasoning
in his dissenting opinion in Brewer v. Williams, 430 U.S. 387 (1977). According to that opin-
ion, Justice White would reverse the Rhode Island court because he believed that Innis
waived his constitutional rights. Rhode Island v. Innis, 100 S. Ct. 1682, 1691 (1980). Chief
Justice Burger also wrote a concurring opinion. He joined with the majority because, accord-
ing to the Chief Justice, the decision was not inconsistent with Miranda. However, he did
express his fear that the opinion would make future decisions concerning the Miranda doc-
trines even more confusing by requiring policemen to "evaluate the suggestibility and sus-
ceptibility of an accused." Id. The three dissenters were Justices Marshall, Brennan, and
Stevens. Justices Marshall and Brennan wrote a joint dissent in which they expressed their
agreement with the majority's definition of "interrogation." However, they disputed the ma-
jority's application of the definition to the facts in Innis, believing that the policemen's
conversation did constitute an interrogation. Id. at 1692. Justice Stevens' dissent is dis-
cussed later in the text. See notes 82-84 infra, and accompanying text.

15. Brown v. Walker, 161 U.S. 591, 596 (1896).
16. Id. at 597.
17. Id.
18. 168 U.S. 532 (1897).
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cluded any confession that was not made voluntarily by the sus-
pect.19 During the 1940s, the Court continued its search for an ef-
fective standard of excluding coerced confessions. In McNabb v.
United States,20 the Court developed an approach that excluded
any confession made by a suspect during an unnecessarily lengthy
delay before being presented before a magistrate."

In Massiah v. United States," the Supreme Court adopted a
new approach that utilized the right to counsel as a means of ex-
cluding involuntary confessions. In Massiah, federal customs offi-
cials arrested Massiah for violating the federal narcotics laws.' 3
While Massiah was free on bail, a federal agent, with the coopera-
tion of a co-defendant, implanted a radio transmitter in the co-
defendant's car.'" Unaware of the transmitter, Massiah made sev-
eral incriminating statements during a conversation with the co-
defendant.' 5 At trial, the agent testified to what he had overheard
Massiah say to the co-defendant, and a jury found Massiah
guilty.2' The United States Supreme Court, however, held that the
agent's testimony was inadmissible because the surreptitious elici-
tation of incriminating statements from an indicted defendant
without the presence of counsel is a violation of the defendant's
sixth amendment rights.27 The Court reasoned that, since a defen-
dant's need for counsel is greatest once he is indicted, the right to
counsel does not attach until that time. 8

19. See, e.g., Ziang Sung Wan v. United States, 266 U.S. 1 (1924); Powers v. United
States, 223 U.S. 303 (1912); Perovich v. United States, 205 U.S. 86 (1907). The Court first
adopted the voluntariness standard in Hopt v. Utah, 110 U.S. 574 (1884).

20. 318 U.S. 332 (1943). The Supreme Court reversed the convictions of the defen-
dants. Two of the defendants were questioned for two days; the other confessed after six
hours of questioning. The Court found these lengthy periods of questioning to be violations
of federal law requiring officers to present a suspect before a magistrate without unnecessary
delay.

21. See also Mallory v. United States, 354 U.S. 449 (1957).
22. 377 U.S. 201 (1964).
23. Id.
24. Id. at 202-03.
25. d. at 203.
26. Id.
27. Id. at 206. Defense counsel also contended that the use of the radio transmitter

violated Massiah's fourth amendment protection from unlawful searches and seizures. The
Court, however, did not consider this contention in the course of its opinion. Id. at 203-04.

28. Id. at 205. The Court based its reasoning on the concurring opinions in Spano v.
New York, 360 U.S. 315 (1959). In that case, the Court reversed a conviction because the
defendant's confession was wrongly admitted. The Court's opinion relied on the circum-
stances surrounding the confession. The four concurring Justices, however, believed that the

1981]
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Five weeks later, in Escobedo v. IUinois,29 the Court expanded
its holding in Massiah. In Escobedo, the police arrested Escobedo
for murder, failed to advise him of his constitutional rights, and
refused to allow him to see his attorney.30 After persistent and pro-
longed questioning, the police confronted Escobedo with a co-de-
fendant who implicated Escobedo as the person who fired the fatal
shots." During the confrontation, Escobedo denied the co-defen-
dant's accusation, but admitted to some knowledge of the crime
and unwittingly established himself as an accomplice.3 2 The trial
court admitted testimony relating to Escobedo's statements, and a
jury convicted him." The United States Supreme Court reversed
the conviction and held that Escobedo's incriminating remarks
were inadmissible as evidence because he was denied the assistance
of counsel.'" The Court stated that the right to counsel attaches
when police questioning of an uncounseled defendant shifts from
an investigatory to an accusatory nature.3 3

Escobedo led to various controversial interpretations and con-
clusions. 6 Thus, in Miranda v. Arizona,3 7 the Court stated that it

fact that the police deliberately elicited the confession after the defendant had been in-
dicted was sufficient grounds for reversing the conviction.

29. 378 U.S. 478 (1964). A week prior to the Escobedo decision the Court decided
Malloy v. Hogan, 378 U.S. 1 (1964), in which it applied the fifth amendment right against
compelled self-incrimination to the states by means of the fourteenth amendment. The
Court had already applied the sixth amendment right to counsel to the states in 1963 in
Gideon v. Wainwright, 372 U.S. 335 (1963).

30. 378 U.S. at 479-81.
31. Id. at 479, 482-83.
32. Id. at 483.
33. Id.
34. Id. at 492.
35. Id. at 490-91.
36. Miranda v. Arizona, 384 U.S. 436, 440 (1966). The Court in Miranda cited some

examples of the conflicting interpretations of Escobedo. In United States v. Childress, 347
F.2d 448 (7th Cir. 1965), cert. denied, 384 U.S. 1012 (1966), the court ruled that because the
defendant failed to request an attorney, Escobedo did not apply. Id. at 450. However, in
Collins v. Beto, 348 F.2d 823 (5th Cir. 1965), the court held that the Escobedo safeguards
applied despite the fact that the defendant did not request an attorney. Id. at 829. Another
example of the varying viewpoints on Escobedo is found by comparing People v. Dorado, 62
Cal. 2d 338, 398 P.2d 361, 42 Cal. Rptr. 169 (1964), cert. denied, 381 U.S. 937, 946 (1965),
with People v. Hartgraves, 31 Ill. 2d 375, 202 N.E.2d 33 (1964), cert. denied, 380 U.S. 961
(1965). The California court in Dorado held that Escobedo required courts to strike out any
confessions when the police failed to advise the defendant of his constitutional rights. 62
Cal. 2d at -, 398 P.2d at 367, 42 Cal. Rptr. at 175. The Illinois court in Hartgraves, how-
ever, held that Escobedo did not make that requirement. 31111. 2d at __, 202 N.E.2d at 36.

37. 384 U.S. 436 (1966).
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sought not only to clarify its decision in Escobedo, but also to pro-
vide "concrete guidelines" that would ensure the inviolability of
fifth and sixth amendment rights." The Miranda decision encom-
passed four companion cases, all of which dealt with the admissi-
bility of confessions obtained during custodial interrogations con-
ducted without adequately apprising the defendants of their
constitutional rights.8 The Court held in each case that incrimi-
nating statements obtained from a defendant who is in custody
and is subjected to police interrogation are inadmissible unless the
police used certain procedural safeguards that effectively protected
the privilege against self-incrimination. 0

To illustrate the necessity of specific procedural safeguards,
the Court examined the various interrogation techniques used by
police officers. Those techniques ranged from physical abuse by
beatings and prolonged interrogation sessions to mental coercion
by trickery and deceit. 1 Because these techniques frequently in-

38. Id. at 441-42.
39. See Westover v. United States, 342 F.2d 684 (9th Cir. 1965); State v. Miranda, 98

Ariz. 18, 401 P.2d 721 (1965); People v. Stewart, 62 Cal. 2d 571, 400 P.2d 97, 43 Cal. Rptr.
201 (1965); People v. Vignera, 15 N.Y.2d 970, 207 N.E.2d 527, 259 N.Y.S.2d 857 (1965). In
Miranda, the police did not inform Miranda of his right to an attorney. Nevertheless, they
received a confession after two hours of interrogation. The confession was typewritten on a
page which included a paragraph stating that the confession was given voluntarily. The
writing was signed by Miranda and admitted in evidence. The Supreme Court reversed. 384
U.S. at 491-93.

In Vignera, the defendant signed a statement after making an oral confession during
police interrogation. At trial, the defendant's attempt to prove that he received no warnings
of his constitutional rights was disallowed, and Vignera was convicted. The Supreme Court
reversed. Id. at 493-94.

In Westover, the defendant signed two separate confessions after police and FBI agents
interrogated him over a fourteen-hour period. Again, the Supreme Court reversed the con-
viction. It based its reversal on the grounds that the warnings given to the defendant were
insufficient to protect his constitutional rights because of the lengthy period of questioning.
Id. at 494-97.

In Stewart, the defendant confessed after police interrogated him nine times over a
five-day period. The California Supreme Court, however, reversed Stewart's conviction be-
cause Stewart had not been adequately advised of his rights. The United States Supreme
Court affirmed the California court's ruling. Id. at 497-99.

40. 384 U.S. at 444.
41. The Court in Miranda cited several examples of psychologically oriented interro-

gation tactics that were suggested by police manuals and texts. The manuals stressed pri-
vacy during an interrogation, in which the interrogator displays his confidence in the sus-
pect's guilt. Emotional appeals, legal excuses, and trickery were suggested as means to get
confessions. The Court also discussed the "Mutt and Jeff" routine in which one interrogator
plays the hostile and dogged individual who refuses to waste time or sympathy on the sus-
pect, while the other interrogator is the kindhearted, patient person who understands the
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fringed upon a suspect's fifth amendment right to silence, the
Court concluded that incommunicado interrogations and the privi-
lege against compelled self-incrimination were "intimately
connected.'

4

Therefore, to eradicate excessive police interrogation practices,
the Court prescribed definite procedural safeguards. The Court
stated that once an individual's freedom is limited in any signifi-
cant manner, the police must inform him of his right to silence, the
effect of any statement he may make, and his right to retained or
appointed counsel.' The Court also stated that if a defendant asks
for an attorney or indicates his desire to remain silent, all interro-
gation must cease." If, however, the interrogation continues after
the defendant requests an attorney and results in a statement by
the still uncounseled defendant, the government must prove that
the defendant voluntarily and intelligently waived his right to
counsel. 45 Otherwise, a statement made after the defendant in-
voked his constitutional rights is considered the "product of com-
pulsion.' 4 The Court, however, emphasized that these safeguards
do not make all confessions inadmissible; confessions made freely

suspect's situation. Later, while "Mutt," the first interrogator, is absent from the interroga-
tion room, "Jeff," the "nice" interrogator, pleads with the suspect to cooperate since "Jeff"
cannot hold off "Mutt" much longer. Id. at 452. Other procedures were also mentioned by
the Court to prove its major premise: "'[C]oercion can be mental as well as physical, and
. . . the blood of the accused is not the only hallmark of an unconstitutional inquisition."'
Id. at 448.

The following sample of chapter titles from one police manual suggests some of
the psychological ploys used in interrogations:

"Display an Air of Confidence in the Subject's Guilt."
"Reduce the Subject's Guilt Feeling by Minimizing the Moral Seriousness of

the Offense."
"Sympathize with the Subject by (1) Condemning His Victim, (2) Condemn-

ing His Accomplice, or (3) Condemning Anyone Else Upon Whom Some Degree of
Moral Responsibility Might Conceivably Be Placed for the Commission of the
Crime in Question."

"Appeal to the Subject's Pride by Well-Selected Flattery or by a Challenge to
His Honor."

"When Co-Offenders Are Being Interrogated and the Previously Described
Techniques Have Been Ineffective, 'Play One Against the Other."'

Contents to F. INBAU & J. ReID, CRIMINAL INTMrROGATION AND CONFESSIONS at ix-x (2d ed.
1967).

42. 384 U.S. at 457-58.
43. Id. at 444.
44. Id. at 473-75.
45. Id. at 475.
46. Id. at 474.
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and voluntarily without any coercive forces remain admissible
evidence.47

Furthermore, the Court limited the applicability of these pro-
cedural guidelines to situations in which the suspect is in custody
and is subjected to police interrogation.4 8 The Court termed this
limitation "custodial interrogation," which it defined as "question-
ing initiated by law enforcement officers after a person has been
taken into custody or otherwise deprived of his freedom of action
in any significant way." 4

Since the Miranda decision, lower courts have struggled with
the meaning and application of "custodial interrogation." Most
cases have dealt with the first half of the term, and courts have
developed several tests to determine when a suspect is in cus-
tody.'0 Courts have been less uniform, however, in ascertaining
what constitutes an interrogation, and the cases on this subject
present no clear consensus. 51

47. Id. at 478.
48. Id. at 444.
49. Id.
50. For a discussion of the various tests and rules used to determine what constitutes

custody see LaFave, "Street Encounters" and the Constitution: Terry, Sibron, Peters, and
Beyond, 67 MICH. L. REv. 40, 100-06 (1968); Smith, The Threshold Question in Applying
Miranda: What Constitutes Custodial Interrogation?, 25 S.C.L. REv. 699 (1974); Annot., 31
A.L.R.3d 565 (1970).

51. State v. McLean, 294 N.C. 623, -, 242 S.E.2d 814, 818 (1978) (silently placing
before the defendant articles belonging to him that he lost at the scene of a rape is not an
interrogation). See, e.g., Santos v. Bayley, 400 F. Supp. 784 (M.D. Pa. 1975) (police ques-
tions directed at the defendant about the origin of marijuana found in defendant's car do
not constitute an interrogation); People v. Fioritto, 68 Cal. 2d 714, 441 P.2d 625, 68 Cal.
Rptr. 817 (1968) (planned confrontation between defendant and his accomplices in a bur-
glary constitutes an interrogation); Rosher v. State, 319 So. 2d 150 (Fla. Dist. Ct. App. 1975)
(planned confrontation between defendant and co-defendant for purposes of identification
is not an interrogation); People v. Doss, 44 II. 2d 541, 256 N.E.2d 753 (1970) (planned
confrontation between defendant and co-defendant is not an interrogation); Combs v. Com-
monwealth, 438 S.W.2d 82 (Ky. 1969) (reading a ballistics report to a suspected murderer is
not an interrogation); Fellows v. State, 13 Md. App. 206, 283 A.2d 1 (Ct. Spec. App. 1971)
(reading to the defendant the evidence that rebuts his statement does not constitute an
interrogation); Howell v. State, 5 Md. App. 337, 247 A.2d 291 (Ct. Spec. App. 1968), cert.
denied, 396 U.S. 907 (1969) (telling the defendant that his co-defendant has made an admis-
sion is not an interrogation); People v. Leffew, 58 Mich. App. 533, 228 N.W.2d 449 (Ct. App.
1975) (a single question asked by a policeman and prompted by defendant's previous volun-
tary statement does not constitute an interrogation); People v. Paulin, 33 A.D.2d 105, 308
N.Y.S.2d 883 (App. Div. 1969) (policeman's questions to a murder defendant concerning
funeral arrangements for the victim is an interrogation); Commonwealth v. Mercier, 451 Pa.
211, 302 A.2d 337 (1973) (reading to the defendant a statement that was made by a co-
defendant and that implicated the defendant constitutes an interrogation). The only sense
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In 1977, the Supreme Court disregarded an opportunity to
clarify the meaning of interrogation in Brewer v. Williams.2 Wil-
liams, a former mental patient, abducted and killed a ten-year-old
girl in Des Moines, Iowa; and, two days later, he turned himself in
to the police in Davenport, Iowa, where he was arraigned.53 Wil-
liams' lawyers in Davenport and in Des Moines advised him not to
make any statement to the police while returning to Des Moines
by car, and Williams indicated to the police that he wished to fol-
low that advice.' Nevertheless, during the trip, one of the officers,
playing upon Williams' mental state and religious convictions, told
Williams that, unless he led the police to the abducted girl's body,
Williams would deny the girl a "decent Christian burial."5 Wil-
liams responded with several incriminating statements and eventu-
ally took the police to the body." The trial court allowed Williams'
incriminating statements and actions into evidence, and the jury
found Williams guilty of murder. 7 On appeal, Williams' conviction

of uniformity in the federal courts has been in the decisions that have chosen a case-by-case
basis with which to answer problems involving custodial interrogation. E.g., United States v.
Akin, 435 F.2d 1011 (5th Cir. 1970), cert. denied, 401 U.S. 1011 (1971); United States v.
Lewis, 425 F. Supp. 1166 (D. Conn. 1977); United States v. Charles, 371 F. Supp. 204
(E.D.N.Y. 1973).

52. 430 U.S. 387 (1977).
53. Id. at 390-91.
54. Id. at 404-05.
55. Id. at 392-93. The officer's comments became popularly known as the "Christian

burial speech." The officer said:
I want to give you something to think about while we're traveling down the
road .... Number one, I want you to observe the weather conditions, it's raining,
it's sleeting, it's freezing, driving is very treacherous, visibility is poor, it's going to
be dark early this evening. They are predicting several inches of snow for tonight,
and I feel that you yourself are the only person that knows where this little girl's
body is, that you yourself have only been there once, and if you get a snow on top
of it you yourself may be unable to find it. And, since we will be going right past
the area on the way into Des Moines, I feel that we could stop and locate the
body, that the parents of this little girl should be entitled to a Christian burial for
the little girl who was snatched away from them on Christmas [Elve and mur-
dered. And I feel we should stop and locate it on the way in rather than waiting
until morning and trying to come back out after a snow storm and possibly not
being able to find it at all.

Id.
Immediately after the speech was given, responding to a question asked by Williams,

the officer said: "I do not want you to answer me. I don't want to discuss it any further. Just
think about it as we're riding down the road." Id. at 393.

56. Id. at 393.
57. Id. at 393-94.
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was reversed. The United States Supreme Court upheld the rever-
sal on the ground that the police violated Williams' right to coun-
sel." The Court, however, did not address the issue of whether the
officer's remarks to Williams constituted an interrogation." In-
stead, the Court elected to approach Brewer according to the rea-
soning in Massiah v. United States. The Court noted that Brewer
and Massiah were indistinguishable because in each case the de-
fendant's confession resulted from police questioning after the ini-
tiation of formal judicial proceedings and during the absence of
counsel. 0 Thus, the Court concluded that a criminal suspect's
right to counsel attaches once adversary proceedings begin.61

II. RHODE ISLAND V. INNIS

The central issue in Rhode Island v. Innis62 was whether the
policemen's conversation that led to Innis' incriminating response
constituted an interrogation.s To resolve this issue, the Court ex-
amined the meaning of "interrogation" in Miranda. It explained
that the primary concern of the Court in Miranda was to protect
individuals from the overpowering nature of the "interrogation en-
vironment."" According to the Court, that environment, which is
created by the repressive character of custodial police questioning,

58. Id. at 405-06.
59. The Rhode Island Supreme Court, in its discussion of the Brewer decision, stated

its belief that the Supreme Court simply assumed that the "Christian burial speech" consti-
tuted an interrogation: "The Court. . .specifically upheld the lower court ruling that the
speech was, in effect, a form of interrogation. . . .The Supreme Court decision noted that
Williams' constitutional claim to counsel would not 'have come into play if there had been
no interrogation.'" State v. Innis, 391 A.2d 1158, 1162 (R.I. 1978).

60. 430 U.S. at 400.
61. Id. at 398. The Court considered this holding to be merely a reiteration of its hold-

ing in Massiah. See id. at 401. But, the Massiah holding was that sixth amendment rights
attach once a suspect is indicted. Massiah v. United States, 377 U.S. 201, 205 (1964). Brewer
appears to extend Massiah by making the right to an attorney attach once the suspect is
arraigned. See White, Rhode Island v. Innis: The Significance of a Suspect's Assertion of
His Right to Counsel, 17 Am. CriM. L. Rv. 53, 69 n.125 (1979).

62. 100 S. Ct. 1682 (1980).
63. Id. at 1688. The Court also noted that a second issue, concerning whether Innis

waived his constitutional rights, was addressed by the Rhode Island Supreme Court; how-
ever, because it determined that no interrogation occurred, the Court did not reach the
waiver question. Id. at 1688 n.2. There was no dispute on certain important Miranda re-
quirements. The parties agreed that the police informed Innis of his constitutional rights,
that Innis asked for an attorney, and that Innis was in custody. Id. at 1688.

64. Id. at 1688.
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destroys an individual's protection from compelled self-incrimina-
tion.6

' The Court also noted that the examples of excessive police
interrogation techniques, which created the interrogation environ-
ment and were the cause of the Miranda Court's concerns, were
not limited to techniques involving only express questioning." In-
stead, the list included various methods of psychological ploy and
persuasion. 7 Therefore, the Court reasoned that "interrogation,"
as Miranda used the term, included more than express
questioning.

0

On the other hand, the Court recognized that the Miranda de-
cision did not make all confessions obtained during custodial inter-
rogation inadmissible." Instead, if the defendant made his confes-
sion freely and voluntarily, then the confession was a proper form
of evidence. 70 Therefore, because the Miranda decision did not
make all confessions inadmissible, the Court in Innis reasoned that
the term "interrogation" did not encompass all police actions that
resulted in statements: "'Interrogation,' as conceptualized in the
Miranda opinion, must reflect a measure of compulsion above and
beyond that inherent in custody itself."'

7

The Court defined "interrogation," as used in a Miranda con-
text, as express questioning or its functional equivalent, which is
"any words or actions on the part of the police (other than those
normally attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incriminating response from
the suspect. 7' According to the Court, the latter part of the defini-
tion focuses primarily on the suspect's perceptions, not upon the
intent of the police.7 ' The Court did point out, however, that po-
lice intent was not totally inapposite because an intentionally elic-
itous police practice would generally be one that the police should
know was reasonably likely to evoke an incriminating response.7'
Nevertheless, the Court made police intent only a secondary

65. Id.
66. Id.
67. Id. at 1688-89.
68. Id. at 1688.
69. Id. at 1689.
70. Id.
71. Id.
72. Id.
73. Id. at 1689-90.
74. Id. at 1690 n.7.

[Vol. 12:725734
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consideration."'
After applying its definition to the facts in Innis, the Court

concluded that the police officers' conversation was not an interro-
gation.76 The Court found no express questioning because the of-
ficers' statements were not directed at Innis nor made in an inter-
rogative fashion.77 The Court also found no reason for the
policemen to know that their conversation was reasonably likely to
result in Innis' incriminating response.78 It based this conclusion
on several factors. First, the Court found that the officers had no
knowledge that Innis was "peculiarly susceptible to an appeal to
his conscience concerning the safety of handicapped children."'
The Court also found that the police lacked any knowledge that
Innis was "unusually disoriented or upset at the time of his ar-
rest."80 Furthermore, the Court noted the brevity of the conversa-
tion, which it termed as "no more than a few off-hand remarks"
and not a "lengthy harangue"; and it concluded that the officers'
comments were not "particularly 'evocative.' ,,81

In his dissenting opinion, Justice Stevens attacked the Court's
definition of "interrogation" as being a departure from Miranda
principles because it limited interrogation to police statements
"punctuated by a question mark."8

2 He stated that the majority's
definition allowed the police to continue interrogating a suspect
despite his request for counsel as long as the suspect did not ap-
pear susceptible to any psychological pressure and as long as the
police refrained from asking express questions. 8 Thus, according
to Justice Stevens, the new definition was nothing more than a
trap for unwary criminal suspects."

75. Id. at 1690.
76. Id.
77. Id.
78. Id. at 1690-91.
79. Id. at 1690.
80. Id.
81. Id. at 1691.
82. Id. at 1694 (Stevens, J., dissenting).
83. Id. at 1696.
84. Id. Justice Stevens' own definition of "interrogation" was "any statement that

would normally be understood by the average listener as calling for a response." Id. at 1694.
This definition, he believed, would protect suspects from police statements that appeared to
elicit a response as well as those that were intended to do so. Id. at 1695.

Justice Stevens also attacked the Court's application of its own definition. He argued
that the Court ignored the teachings in interrogation manuals, which recommend that the

1981]
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Two possible approaches for resolving the issue in Rhode Is-
land v. Innis were available to the Court. The first approach is
based on the reasoning in Massiah v. United States.85 Massiah
held that any statement elicited from an uncounseled defendant
after formal charges are filed against him is inadmissible evidence
under the defendant's sixth amendment right to counsel.6 Thus,
police officers infringe a suspect's right to counsel when they elicit
evidence from him after he is indicted and before counsel is pre-
sent.87 Custody and coercion are immaterial under the Massiah ap-
proach. In fact, when Massiah made his incriminating remarks, he
was not in custody and was not coerced.

The Court in Innis, however, chose to base its decision on the
approach used in Miranda v. Arizona.8 s Miranda held that any
statement made by a defendant who is subjected to custodial inter-
rogation is inadmissible unless the police followed certain procedu-
ral guidelines aimed at protecting the defendant's fifth amendment
right against compelled self-incrimination. s" Furthermore, the
Court in Miranda considered the right to counsel an indispensable
element for ensuring that a suspect's fifth amendment right was
not infringed. 0 Thus, the Court created a fifth amendment right to
counsel, which was not limited by the requirement that adversary
judicial proceedings be commenced. Instead, the Miranda right to
counsel becomes operative only when a criminal suspect is in cus-
tody and is interrogated. 1

The Innis Court's use of the Miranda fifth amendment analy-
sis was a legally valid choice. Innis' sixth amendment right to
counsel had not attached because no formal adversary proceedings
had begun. However, because Innis was in custody, his fifth
amendment right to counsel was operative and could be violated if

police appeal to the suspect's humanitarian impulses, when the Court failed to find that the
officers' conversation was not an interrogation. Id. at 1697. He also argued that the Court
should not have applied the new definition at all. Instead, the proper procedure, according
to Justice Stevens, would have been to remand the case to the Rhode Island courts for
findings aimed at applying the new definition. Id. at 1696.

85. 377 U.S. 201 (1964).
86. Id. at 205. See 100 S. Ct. at 1689 n.4.
87. See Grano, Rhode Island v. Innis: A Need to Reconsider the Constitutional Prem-

ises Underlying the Law of Confessions, 17 Am. CraM. L. REV. 1, 33 (1979).
88. 384 U.S. 436 (1966).
89. Id. at 444.
90. Id. at 469.
91. Grano, supra note 87, at 37.
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the police interrogated Innis while counsel was absent.9' Thus, the
Court in Innis had to determine whether the police officers' con-
versation constituted an interrogation-a determination that re-
quired the Court to define "interrogation" as used in a Miranda
context.

The Court defined "interrogation" as express questioning or
its functional equivalent, which the Court further defined as "any
words or actions on the part of the police . . . that the police
should know are reasonably likely to elicit an incriminating re-
sponse from the suspect."' 3 This definition is workable because it
does not require a determination of a policeman's subjective intent
behind the words or actions that led to an incriminating response.
Without an admission by the officer, it would be difficult to prove
that he deliberately intended to elicit an incriminating response
from a suspect." Instead, the Court prescribed an objective stan-
dard that obligates the police to avoid exposing the suspect to
words or actions that are reasonably likely to coerce the suspect
into incriminating himself. It does not hold the police responsible
for the unforeseeable results of their words or actions"5 and, thus,
does not hinder the police from conducting a proper interrogation.
The standard, however, does require the police to consider and to
respect the suspect's constitutional rights before conducting any
interrogation.

The Court weakened its definition of "interrogation," however,
by applying it to the facts in Innis in an unsatisfactory and dubi-
ous manner. The Court first considered whether the policemen
who engaged in the conversation had any knowledge that Innis was
sensitive to certain kinds of psychological pressure. The Court con-
cluded that the officers did not know that Innis was "peculiarly
susceptible to an appeal to his conscience concerning the safety of
handicapped children."' This conclusion is puzzling, however, be-
cause, as Justice Marshall stated in his dissent, it is difficult to

92. The Supreme Court recognized the distinction between the Massiah and Miranda
approaches. In a footnote in Innis, the Court stated that custody is not controlling in a
Massiah-type case. The Court believed the issue in Innis clearly was based on the Miranda
fifth amendment right to counsel. 100 S. Ct. at 1689 n.4.

93. Id. at 1689.
94. Grano, supra note 87, at 33 n.206. See also 100 S. Ct. at 1695 n.10 (Stevens, J.,

dissenting).
95. 100 S. Ct. at 1690.
96. Id.

1981]



TEXAS TECH LAW REVIEW

imagine any person who would not be susceptible to such an ap-
peal."' In fact, it is a standard interrogation technique to entreat a
suspect to exhibit "decency and honor" by showing concern for
other people. 8 There is hardly a stronger appeal to a person's con-
science than the assertion that his conduct will cause harm to a
"helpless, handicapped little girl." 9 Thus, it seems apparent that
the police officers in Innis should have known that the suspect
would be sensitive to a discussion of the children at the nearby
school and that it was likely he would incriminate himself.

The Court also concluded that the police were unaware that
Innis was "unusually disoriented or upset at the time of his arrest"
and, consequently, could not have known that he would respond in
the manner he did.100 This finding is also bewildering because the
Court does not explain what degree of discomposure it is applying
as a standard. It is difficult to believe that Innis, after just being
arrested for murder, would not be somewhat upset. On the other
hand, the Court could be referring to a psychotic state of mind. If
that is so, the Court is unfairly requiring the police to evaluate a
suspect's mental state in an extremely brief period of time. As
Chief Justice Burger stated in his concurring opinion, few police
officers are competent to make that evaluation, especially in light
of the fact that a psychiatrist must engage in extensive examina-
tions before making a similar evaluation. 101

After the Court concluded that the officers had no knowledge
of Innis' susceptibility to emotional appeals, the Court examined
the nature of the conversation and, again, reached some questiona-
ble conclusions. First, the Court found no reason for the officers to
know their conversation would elicit Innis' incriminating response
because the conversation was "brief," only "a few off-hand re-
marks," and not a "lengthy harangue."0 " This reasoning, however,
suggests that the length of time determines whether a conversation
is an interrogation. The Court implies that if the officers had car-
ried on their conversation a little longer, then their remarks would

97. Id. at 1692 (Brennan & Marshall, JJ., dissenting).
98. F. INBAU & J. REID, supra note 41, at 60-62.
99. 100 S. Ct. at 1692 (Brennan & Marshall, JJ., dissenting).
100. Id. at 1690.
101. Id. at 1691 (Burger, C.J., concurring).
102. Id. at 1690-91. The conversation plus Innis' response could only have lasted a few

minutes because when the officers turned back to return to the arrest scene, they had gone
less than a mile. Id. at 1687.
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transform suddenly into an interrogation. If the Court actually in-
tends to qualify its definition of "interrogation" with an arbitrary
time limitation, then it has indeed created a "trap for unwary sus-
pects."' 0 3 Police could indirectly coerce a suspect to incriminate
himself as long as they avoid methods to which the suspect ap-
peared to be peculiarly susceptible and continue the coercion for
only a brief period of time.

The Court concluded further that the officers' comments were
not "particularly 'evocative.' "1 But the officers' remarks con-
sisted of language ideally suited for making an emotional appeal to
a person's altruistic passions.105 Phrases such as "God forbid" that
a "little girl" find the gun, and "gee, it would be too bad," simply
do not sound like expressions that police officers would use in a
normal conversation.'" Moreover, the Court's conclusion that the
comments were not evocative obscures its definition of "interroga-
tion." The definition is not concerned with whether police conduct
was evocative. Instead, the Court's definition is concerned with
whether the police should have known that their conduct was
evocative.

Another fault with the Court's application of the definition of
"interrogation" is its failure to provide a clear guideline for subse-
quent cases. The Court suggests that one important consideration
in determining whether police conduct constituted an interrogation
is whether the police had any knowledge that the suspect was un-
usually susceptible to a particular mode of persuasion.1 0 7 But, as
noted, the Court does not explain what it means by "unusual sus-
ceptibility." It intimates that the police can use psychological
ploys to which a person is normally susceptible, but not ploys to
which he is peculiarly susceptible. The seeming unfairness of this
suggestion makes it questionable whether the Court actually in-
tended its definition of "interrogation" be applied in this way. The
Court also indicated that the nature of the police conduct resulting
in a suspect's incriminating response is an important consideration
for applying the definition. But, here, the Court gave no guidelines
whatsoever. It intimates that an interrogation occurs only when

103. Id. at 1696 (Stevens, J., dissenting).
104. Id. at 1691.
105. White, supra note 61, at 68-69.
106. Id.
107. 100 S. Ct. at 1690 n.8.
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the police conduct in question was "more than brief." But this is
not a comprehensible standard because the Court did not explain
what "brief" is. Furthermore, the Court suggests that police con-
duct was an interrogation if it was evocative. But, if this is true,
then all police conduct that results in an incriminating response
constitutes an interrogation; the fact that the suspect incriminated
himself because of police actions proves that these actions were
evocative. Thus, the Court's application of its definition of "inter-
rogation" raises more questions than it answers. In fact, it is prob-
able that the Court will have to deal with this issue again in order
to answer those questions and to furnish some clear guidelines for
courts to follow in future cases.

The Court's decision in Rhode Island v. Innis falls within a
long line of cases that are gradually dismantling Miranda piece-
meal.108 Since 1969, the Court has exhibited a growing displeasure
with Miranda and has displayed a proclivity toward holding evi-
dence inadmissible on grounds other than violations of the Mi-
randa requirements. 109 Innis continues this gradual erosion of Mi-
randa, and proof of this is best illustrated by the Court's criticism
of the Rhode Island Supreme Court's decision. The Rhode Island
court reasoned that the police officers subjected Innis to "subtle
compulsion," which it equated with interrogation.'10 This reason-
ing stemmed from the holding in Miranda which stated that, un-.
less a suspect voluntarily waives his constitutional right to remain
silent, any confession he makes after he invokes his right can only

108. Stone, The Miranda Doctrine in the Burger Court, 1977 Sup. CT. REV. 99, 169.
109. Id. at 100-01. Professor Stone presents an analysis of the Supreme Court deci-

sions during the Court's 1973 through 1976 terms. During those years, the Court granted
certiorari in only one of the 35 cases appealed by defendants claiming that evidence was
admitted in violation of Miranda. However, it granted certiorari in 13 of the 25 cases ap-
pealed by the government, which claimed that evidence was excluded improperly based on
Miranda. Professor Stone also found that since 1969, when Warren Burger became Chief
Justice, the Court had made 11 decisions on the scope of Miranda. In 10 of those decisions,
the Court held that the challenged evidence was not excluded by Miranda. In the remaining
case, the Court held that the evidence was inadmissible but not because of Miranda. Fur-
thermore, in none of those decisions did Justices White or Stewart, who dissented in Mi-
randa, nor Justices Blackmun, Powell, or Rehnquist or Chief Justice Burger, who were ap-
pointed after the Miranda decision, cast a single vote to exclude evidence on the basis of
Miranda. Id. It is also interesting to note that Justice Stewart wrote the majority opinions
in Brewer v. Williams, 430 U.S. 387 (1977), which held evidence inadmissible but not be-
cause of a Miranda violation, and in Rhode Island v. Innis, 100 S. Ct. 1682 (1980).

110. State v. Innis, 391 A.2d 1158, 1162 (R.I. 1978). See 100 S. Ct. at 1691.
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be a result of "compulsion, subtle or otherwise." '' The United
States Supreme Court, however, considered the Rhode Island
court's equation of subtle compulsion with interrogation the point
at which it erred.' 12 According to the Supreme Court, subtle com-
pulsion is not interrogation without proof that it was accompanied
by police conduct that the police should have known was reasona-
bly likely to elicit an incriminating response." 3 This is a departure
from the Miranda doctrine of waiver. Miranda required the gov-
ernment to prove that a defendant's statement made after he in-
voked his constitutional rights was the result of the defendant's
voluntary and intelligent waiver of those rights."" If the govern-
ment fails to meet this burden of proof, the defendant's statement
is considered a result of police coercion and is, thus, inadmissi-
ble.' 1 5 Nevertheless, the Innis Court ignored the Miranda doctrine
of waiver and the burden of proof it placed upon the government.
Instead, the Court in Innis shifted that burden to the defendant
and required the defendant to prove not only that his incriminat-
ing response resulted from police coercion, but also that the coer-
cive conduct was such that the police should have known it was
reasonably likely to elicit the incriminating response. This shifting
of burdens by the Innis Court strikes a devastating blow to Mi-
randa because it abandons an important part of the latter's proce-
dural safeguards.

III. CONCLUSION

Rhode Island v. Innis provides, for the first time, a Supreme
Court definition of "interrogation," as used in Miranda. According
to the Court, the term "interrogation" refers to express question-
ing or its functional equivalent, which is police conduct that the
police should know is reasonably likely to elicit an incriminating
response from the suspect. The impact of the Innis decision is two-
fold. The result illustrates the Court's growing displeasure with the
results created by a strict adherence to the principles embodied in
Miranda. In fact, the Court in Innis implicitly discards the Mi-
randa doctrine of waiver. Furthermore, the Court's application of

111. Miranda v. Arizona, 384 U.S. 436, 474 (1966).
112. 100 S. Ct. at 1691.
113. Id.
114. Miranda v. Arizona, 384 U.S. 436, 475 (1966).
115. See id. at 474-75.
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its definition weakens the definition to the point that it provides
no distinct guidelines for courts to follow in subsequent cases. In-
deed, until the Court answers the questions it raised by its own
reasoning in Innis, it is doubtful that the definition will alleviate
the confusion of the courts and the police as to what constitutes
interrogation.

Glen Blanscet


