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THE SPLIT OF THE FIFTH CIRCUIT:
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On October 1, 1981, what now exists as the Fifth Circuit Court
of Appeals will be split into two separate circuits: the new Fifth
Circuit, composed of Texas, Louisiana, and Mississippi, with head-
quarters in New Orleans;' and the new Eleventh Circuit, composed
of Georgia, Alabama, and Florida, with headquarters in Atlanta."
The issue of splitting the Fifth Circuit has been highly controver-
sial for years, but in 1980 the legislation was launched with unani-
mous support of the active judges of the Fifth Circuit, many of
whom had previously opposed such legislation. This division, put-
ting Mississippi with Texas and Louisiana instead of the other
three southern states, resolved what was determinative in prior
battles. The necessity of dividing the federal appeals of these six
states finally forced everyone to agree to a workable solution.'
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Texas; J.D. 1948, Harvard University. The assistance of Alexandra Wilson, J.D. 1980,
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1. The Panama Canal Zone also will be included in the new Fifth Circuit.
2. Fifth Circuit Court of Appeals Reorganization Act of 1980, Pub. L. No. 96-452, 94

Stat. 1994 (1980).
3. I do not propose to repeat the numerous articles that have discussed this

overburdened condition which the court is experiencing. Nor do I intend to fully discuss the
early proposals for relieving the situation, with which these articles are concerned. See gen-
erally Carrington, Crowded Dockets and the Courts of Appeals: The Threat to the Func-
tion of Review and the National Law, 82 HAsv. L. REV. 542 (1969); Gee, The Imminent
Destruction of the Fifth Circuit; or, How not to Deal with a Blossoming Docket, 9 TEx.
TECH L. REv. 799 (1978); Haworth, Circuit Splitting and the "New" National Court of
Appeals: Can the Mouse Roar?, 30 Sw. L.J. 839 (1976); Wright, The Overloaded Fifth Cir-
cuit: A Crisis in Judicial Administration, 42 TEXAS L. REV. 949 (1964); Note, Attacking the
Full Court Press: Section 6 of the Omnibus Judgeship Act of 1978 and the Administrative
Accommodation of New Federal Appellate Judgeships, 65 VA. L. REv. 1499 (1979).
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I. THE PROBLEM

The problem with which judges and legislators have been
wrestling is engendered by the volume of federal appeals in these
six states. In the court year ending June 30, 1980, 4,280 appeals
were docketed, an eleven percent increase over the year before, and
a twenty-one percent increase over the past two years. On that
date there were more than 4,000 appeals in the Fifth Circuit judi-
cial pipeline, awaiting either decision or placement on the calen-
dar. This number of appeals can only grow. In 1978, Congress au-
thorized the appointment of thirty-five new district judges in the
circuit,4 each of whom will generate an average of forty new ap-
peals by their third year on the bench, based on national and Fifth
Circuit averages. This means that by 1982 the six states of the old
Fifth Circuit should generate 5,380 appeals filed, an increase of
over thirty percent from 1979. In addition, the population of those
six states is likely to reach 40,000,000 in the current 1980 census.
The "Sun Belt" area is growing rapidly and as the population
grows, so will the amount of litigation.

With such a growing docket, more appellate judges are needed
to dispose of all the cases. The Omnibus Judgeship Act of 1978,
the same legislation which increased the number of district judge-
ships, also increased the number of circuit judgeships in the Fifth
Circuit by eleven. This brought the total number of active judges
from fifteen to twenty-six, creating the largest appellate court in
the history of the Republic. In addition to the twenty-six active
judges authorized for the circuit, there are eleven judges on senior
status who also participate actively in the work of the court, sitting
on panels and writing opinions.

The increase in the number of judges was necessary to relieve
the caseload burden, but it compounded another problem which
had long been recognized by members of the court. The general
feeling was that such a large court cannot effectively administer a
consistent body of law. This is the reason why, in 1971, after the
circuit had been operating for several years with fifteen judges, the
judges unanimously expressed their opposition to any increase in

4. Omnibus Judgeship Act of 1978, Pub. L. No. 95-486, § 1(a), 92 Stat. 1629 (amend-
ing 28 U.S.C. § 133 (1976)).

5. Id. § 3(a) (amending 28 U.S.C. § 44 (1976)).
6. The next largest circuit, the Ninth, now has 23 circuit judges.
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the number of judgeships on the court.

II. THE OMNIBUS ACT COMPROMISE

In 1971, the Commission on Revision of the Federal Court Ap-
pellate System was created-its sixteen members appointed from
the legislative, executive, and judicial branches of the federal gov-
ernment. After two years of study the Commission recommended
that Congress split the Fifth Circuit into two circuits with the
same boundaries as contained in the present legislation: a 3-3,
east-west split. Congress considered the recommendation, with the
final result being the Omnibus Judgeship Act of 1978. In addition
to creating new judgeships for the federal courts, the statute in-
cluded a section which allowed the two largest circuits, the Fifth
and Ninth, to try to resolve the problems of so many judges on one
court by local court rule. The statute in section 6 provided:

Any court of appeals having more than 15 active judges may con-
stitute itself into administrative units complete with such facili-
ties and staff as may be prescribed by the Administrative Office
of the United States Courts, and may perform its en banc func-
tion by such a number of members of its en banc courts as may
be prescribed by rule of the court of appeals.

Section 6 was included in the statute as a compromise between
the House of Representatives and the Senate. The Senate had
originally passed a bill which proposed to split the Fifth Circuit
and create a new Fifth Circuit comprised of Georgia, Alabama,
Florida, and Mississippi; and a new Eleventh Circuit comprised of
Texas and Louisiana. This 2-4 split, however, was opposed for both
geographical and philosophical reasons. In the first place, there was
a feeling that creation of a two-state circuit would contradict the
basic policy behind the federal appellate system-a national sys-
tem of non-parochial federal courts, unaffected by the local inter-
ests of a single state. Those involved in the civil rights movement
also expressed concern with the proposed split because of their
fear of the creation of a more conservative court of the Deep
South, with a bias against civil rights plaintiffs, when the arguably
more liberal judges of Louisiana and Texas were removed from the
Fifth Circuit to create the Eleventh. Also, there was concern that
the proposed Eleventh Circuit would become an "oil and gas cir-
cuit," protecting the oil and gas interests that are concentrated in
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the states of Louisiana and Texas in any litigation arising in those
states.7 Many of the Fifth Circuit judges opposed the 2-4 split pro-
posed in the Senate bill and testified accordingly before the House
committee hearings.

The House refused to include the provision that split the cir-
cuit when it passed its version of the Omnibus Judgeship Act, and
a conference committee was appointed that proposed section 6 as a
compromise. In effect, the committee left resolution of the problem
to the large courts themselves since Congress could not come to an
acceptable solution. Section 6 was intended to allow the large cir-
cuits to experiment with several alternative proposals and report
to Congress so that additional legislation could be enacted as
needed "to provide for the effective and expeditious administration
and disposition of the business of [the] court."8

III. THE COURT UNDER THE OMNIBus ACT

Upon passage of the Omnibus Act, the Fifth Circuit Judicial
Council appointed a special committee to consider and recommend
possible courses of conduct under the statute. The Committee
heard and considered the views of all of the judges concerning ad-
ministrative units and a smaller en banc court. At the June 1979
session of the Judicial Council, it was decided that if there were
more than sixteen active judges in place by the September 1979
Judicial Council session, the proposals and problems would be con-
sidered then. By September, there were twenty-two active judges
on the court, many of them Omnibus Judges having recently been
confirmed. At the Council session each judge spoke and gave his or
her views concerning the problem. During the course of that meet-
ing it became obvious that there were many differences of opinion
about what should be done and what the court had the power to do
under section 6.

Most of the judges agreed that since Congress had refused to
split the circuit by legislation, the court could not do the same
thing by rule. The statute explicitly provided for "administrative
units" rather than "judicial units." It seemed that the Fifth Circuit
was to remain one court and, therefore, have only uniform law of

7. The great majority of appeals from Federal Power Commission decisions in natural
gas cases arise in Texas and Louisiana.

8. S. REP. No. 1257, 95th Cong., 2d Sess. 9 (1978).
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the circuit.' As the court would grow in number of judges and size
of workload, however, the uniform application of law would be-
come less and less obtainable. The possibilities then, for a real
solution to the problems inherent in such a large court, were fore-
closed from the beginning. In order to maintain a uniform law of
the circuit, it is imperative that each judge read the slip opinions
published by all of the judges in the circuit. No matter what form
of administrative units were used, this burden could not be lifted.

Keeping one law of the circuit also created problems in imple-
menting the authority under the statute to have smaller en banc
courts. One of the early ideas was to create two geographic admin-
istrative units, each with its own en banc court, composed of the
judges who reside in the particular administrative unit. The prob-
lem with this plan is obvious-two en banc courts would create two
separate bodies of law. It is inconsistent to have two separate en
banc courts deciding one law for the entire circuit. The problems
were unsolvable: Would each unit be bound by the other unit's en
banc court? What if there was a conflict between the two en banc
courts?

One suggestion which never garnered support was a "grande
en banc." This would be a large en banc from the entire circuit
which would resolve conflicts between the two "mini en bancs" in
each administrative unit. This was unacceptable. The grande en
banc would merely add another year to the appellate process: first,
the Fifth Circuit panel; second, the mini en banc; third, the grande
en banc; and finally, the United States Supreme Court. The delay
that now exists in the litigation process is reprehensible, and added
delay in the final resolution of a case would be intolerable. Any
kind of action taken under the statute should relieve the delay
rather than add to it. In addition, the grande en banc proposal
failed to solve the en banc problem with which the court was origi-
nally faced. We still had twenty-six judges who were entitled to sit
on the grande en banc court.

Several proposals were made by which the circuit en banc
court could be made up of fewer than the entire number of active
judges. After discussion, however, we agreed that a small en banc
court was undesirable. Proposals included an en banc court of nine
to fifteen judges chosen on a random basis, by seniority, or some

9. See 124 CONG. Rzc. S17516 (daily ed. Oct. 7, 1978) (remarks of Sen. Kennedy).
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combination of the two.
Any method that would create an elite group of judges who sat

on the en banc court would impair the collegiality of the court.
More importantly, the judges who did not sit on the en banc court
had legal authority and responsibility to the court and the people
of the circuit, and would have been completely denied the right to
participate in the court's en banc function. The argument was ad-
vanced that such a procedure could possibly be found unconstitu-
tional as depriving the omitted judges of their office without im-
peachment and removal by the Senate.

A random selection for every quarterly sitting of the en banc
court was also unacceptable, since such a plan would have serious
consequences on the predictability of the law.10 En banc decisions
could conceivably turn on the "luck of the draw," and one en banc
court could overturn a previous en banc decision made by a court
consisting of different members. Obviously, the only way to solve
this dilemma was to reduce the size of the court to a manageable
number so that every judge would have an equal voice in the deci-
sions to be rendered.

Even if the en banc court could not be divided, there was still
a possibility of creating some kind of administrative units. The
most practicable way to divide the circuit was a geographic east-
west division. The problem was whether to geographically divide
the cases, the judges, or both.

Assignment of cases to the unit in which they arose has defi-
nite advantages. The appeals that arose in the three eastern states
could be filed in Atlanta, where a suitable building was available,
rather than in New Orleans. The creation of another administra-
tive office would relieve much of the burden on the New Orleans
office and would be more convenient for litigants and lawyers in
those three states. Oral argument for these cases could be held in
Atlanta. This would save litigants the travel expenses of their law-
yer for the long trip to New Orleans for oral argument. But could
the double staff and facilities be justified unless we were preparing
to divide the circuit?

Assignment of judges to an administrative unit according to
their residence, however, is a different matter. Under this plan, the

10. The Ninth Circuit, however, has adopted a rule whereby it will operate with a
smaller en banc court of judges selected by lot.
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three-judge panels for a particular administrative unit would be
chosen from a pool of judges made up of the judges residing in that
unit, rather than a circuit-wide pool. The cases assigned to a par-
ticular unit would be decided by the judges who lived in that unit.
There was some feeling among the Fifth Circuit judges that this
would create the same problems as the mini en banc plan. Each
circuit judge has the right and the duty to sit on appeals arising
out of any portion of the circuit, not just a region within the cir-
cuit. The majority of us, however, myself included, felt that this
was not an insurmountable problem. So long as there was one en
banc court with authority over the entire circuit and no absolute
prohibition against judges sitting on a panel in the other adminis-
trative unit, the court was clearly authorized to make panel assign-
ments as it pleased.

At the September 1979 Judicial Council meeting we decided to
table any proposal for action under section 6 for one year. No con-
sensus could be reached on what to do, if anything. We also felt
that it was best to wait and watch the problem with all the Omni-
bus Judges on the court, giving us time and the experience to con-
sider the various alternatives.

IV. WHY WE AGREED To SPLIT

By the spring of 1980, before the year was up, it became clear
to all of the judges that something had to be done to solve the
problems created by such a large court. We decided to consider
possible solutions at the May Judicial Council meeting rather than
wait until September. We planned to exercise our authority under
section 6 to help the present situation to the extent possible and to
consider the possibility of a split. The Council voted unanimously
to petition Congress for a complete division into two autonomous
circuits. The general feeling at the meeting was that this was the
only real solution to our problems.

In order to facilitate such a division, the Council also voted
unanimously to divide the circuit into two administrative units:
Unit A to be composed of Mississippi, Louisiana, and Texas; and
Unit B to be composed of Alabama, Georgia, and Florida. All
agreed that cases should be assigned geographically, but there was
a difference of opinion as to the geographic assignment of judges.
By a fifteen to nine vote, the judges agreed to assign both cases

1981]



TEXAS TECH LAW REVIEW

and judges to their respective administrative units.1" Since July 1,
1980, the circuit has been operating under the administrative unit
system. The cases are assigned and the three-judge panels chosen
according to the administrative unit, but there is still only one
body of law, one en banc court composed of all active judges, one
judicial council, and one judicial conference for the circuit.

Operating with twenty-five active judges,' 2 and ten senior
judges, we have experienced the inherent problems of a large
court.'3 Though the personal relations among all the judges are ex-
cellent (which I would have to say is due to the fact that this is a
remarkable group of delightful and generous people), cohesiveness
and constant exchange among us are impossible.

The Fifth Circuit Court of Appeals ordinarily sits in three-
judge panels chosen at random from a list of all the active judges
on the court, including one judge from the senior list. The possible
combinations are numerous and the possibility of conflicts among
the decisions of the panels is correspondingly large. The only way
to resolve conflicts when they appear is to grant a rehearing of the
case before the en banc court. The function of the en banc court,
on which all active judges of the circuit sit, is to hear cases that
involve a conflict between panels of the court or to hear especially
significant legal issues.' 4 Any litigant can ask for a rehearing en
banc and any judge can request a poll on rehearing en banc. A
request from a judge automatically results in a poll of all of the
active judges, with a majority vote required for a rehearing en banc

11. The resolution itself provides:
[E]very case shall be filed, considered and decided in the unit in which it arose
and for the decision of cases filed in Unit B the court ordinarily shall organize
itself into panels of judges residing in Alabama, Florida, and Georgia and for the
decision of cases filed in Unit A the court ordinarily shall organize itself into
panels of judges residing in Louisiana, Mississippi, and Texas (although the au-
thority of judges to act as members of this court throughout this circuit shall in no
wise be diminished or affected); and there shall be only one body of law, one judi-
cial council and one judicial conference for the circuit. (emphasis added).
12. Currently, there is one vacancy on the court.
13. In a letter to Senator Kennedy in support of the present legislation, the Chief

Justice expressed his view that the current legislation is, in reality, virtually obsolete. He
feels, and I agree, that an appellate court of more than nine judges produces unnecessary
administrative difficulties. Although in favor of an immediate split of the Fifth Circuit, he
perceives that ultimately the Fifth and Ninth Circuits should each be divided into three,
rather than two, separate units.

14. FED. R. APP. P. 35(a); 5TH CIR. R. 16.2.4.
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to be granted."5 Last year, we had 302 petitions for rehearing en
banc, thirty-seven polls, and twenty-four rehearings granted. The
Fifth Circuit presently has the largest en banc caseload ever pend-
ing before a federal appellate court. Such a large en banc caseload
is indicative of the number of conflicts that exist among the panel
opinions published by the court, each of which diminish the pre-
dictability and uniformity of application of the law of the circuit.

Each en banc petition and rehearing involves large amounts of
time and effort on the part of each judge. Under present circum-
stances the entire en banc process, from petition to publication of
the opinion, takes about one year. When an en banc poll is taken,
each active judge must read the petition and make a decision
whether to vote for or against granting the rehearing. Should the
rehearing be granted, each judge must read the briefs and prepare
for oral argument. Oral argument itself is extremely cumbersome,
as the lawyers arguing before the court must field questions from
all of the judges sitting at a two-tiered bench. Counsel is guaran-
teed twenty minutes without interruption, and the question and
answer phase is quite inhibited as the judges, out of politeness for
their colleagues, rarely fully participate in asking questions.

The disposition of en banc cases necessarily requires a confer-
ence of all the judges. In such a conference each judge is permitted
to express his views without time limit and without interruption.
This system works well with a small court, but when twenty-five
judges meet, the meetings can become excruciatingly long. If each
judge were to be limited to only ten minutes, it would take more
than four hours to go around the table. Frequently, a case will in-
volve several issues, which requires several votes and more
discussion."

These votes are only tentative, however, pending the drafting
and submission of the proposed majority opinion. And that is the
biggest rub. The opinion is circulated among all the judges and
often, especially with so many judges, numerous concurring and
dissenting opinions are filed. In one of the latest en banc cases,
heard by twenty-four judges, there were five separate written opin-

15. FED. R. App. P. 35(b); 5TH CIR. R. 16.1.
16. The same problems also occur in the meetings of the Judicial Council which meets

at the en banc sessions. Under 28 U.S.C. § 332, the Judicial Council is composed of all
active circuit judges in the circuit and is responsible for "the effective and expeditious ad-
ministration of the business of the courts within its Circuit." 28 U.S.C. § 332 (1976).
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ions, encompassing sixty-six pages in the slip opinion.'7 It is diffi-
cult to generate a majority vote for the decision of each and every
dispositive issue in a case with such a large number of judges. Ob-
viously, the potential for differences of opinion increases in direct
proportion to the number of judges participating in the process.

The en banc process is necessary so that there is a uniform
body of law applied by each panel of the court. In an attempt to
reduce the conflicts among panel decisions as much as possible, the
court follows the rule that no panel may overrule the decision of a
previous panel. Therefore, each panel opinion is binding precedent
for the circuit, and each circuit and district judge must keep cur-
rent by reading the published slip opinions written by all thirty-
five of the writing judges. Each circuit judge must also police these
panel opinions, looking for those that may require an en banc con-
sideration. A judge may call for an en banc poll without any sug-
gestion or request by a litigant. Each judge who comes onto the
court publishes a large number of opinions and the amount grows
as the number of judges grows. The entire court now publishes al-
most 2,250 opinions per year, approximately 10,000 pages. It is vir-
tually impossible for each judge to read and study all of these
opinions if he is also to keep current with his own judicial duties."8

In addition to reading slip opinions and considering and decid-
ing en banc cases, the circuit judge's primary responsibility is to
write the opinions assigned to him and obtain the approval of the
other judges. This involves handling correspondence, telephone
calls, legal memoranda, proposed opinions, and suggested revisions
from all thirty-five colleagues. The cost of copies alone is substan-
tial. Many of the letters and memoranda written by a judge must
be copied and sent to each of the other judges on the court. The
inescapable reality is that the number of those participating in the
process must be reduced.

I have spoken above about the problems faced by the judge.
The problems faced by practicing lawyers are also serious. They,
too, must keep abreast of all these panel and en banc opinions.
They have had to travel farther to argue their cases or docket
emergency matters than will be necessary in the future.

17. Jurek v. Estelle, 623 F.2d 929 (5th Cir. Aug. 1980) (en banc).
18. Entreaties that everyone's work would be decreased by publication of fewer opin-

ions continues to fall on deaf ears.
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V. THE APPELLATE REORGANIZATION ACT OF 1980

The split accomplished by the new legislation is different from
the 2-4 split proposed by the Senate in 1978. The present plan will
divide the circuit into two circuits with three states in each; Mis-
sissippi going with Texas and Louisiana. The same fears of paro-
chialism and special interests that were felt with the earlier pro-
posed split are apparently still felt by some. The Washington
Chapter of the NAACP did not originally support the split, still
fearful of tampering with a court that has developed a successful
record on civil rights issues. So far as I can determine, that feeling
is not shared elsewhere. There is general agreement that both cir-
cuits will indicate in their early en banc opinions that old Fifth
Circuit precedent will continue to govern, and I am confident that
the judges on each new circuit will carry out their judicial duties
with care and integrity.

Congress has not created two small circuit courts. After divi-
sion, each circuit's filings will be as great as any circuit in the
country other than the Ninth. There were 2,301 cases filed in the
proposed Fifth Circuit for the year ending June 30, 1980, and 1,919
in the proposed Eleventh Circuit. The number of judges will be
fourteen and twelve, respectively; almost the number in the Fifth
Circuit before the Omnibus Act became law. The legislation also
provides that the judges now on senior status in the Fifth Circuit
will be assigned to panels in both the new Fifth and Eleventh Cir-
cuits regardless of their state of residence.

VI. CONCLUSION

When the new omnibus judges came aboard, we all gave first
priority to the reduction of the delay time between complete brief-
ing and the oral argument. That delay was then twenty-three
months. It is now down to nine months. When reduced to between
sixty and ninety days, we will consider the docket cur-
rent-because that much time is required for the calendaring pro-
cess and advance notice to counsel and judges. We anticipate that
both east and west units of the court will be current by June of
1981. We intend to keep the dockets current. Then in October of
1981, in separate courts, we will have more opportunity to give
each case the study it deserves.
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