
SURVEYS

ADMINISTRATIVE LAW AND
PROCEDURE

Because the Fifth Circuit decided more procedural than sub-
stantive cases during the survey period, this year's Symposium ar-
ticle on administrative law focuses primarily on scope of review,
rulemaking authority, subpoena power, right to counsel, and abuse
of administrative power. One significant substantive area, however,
will also be discussed in the second part of the article. This section
will review a Fifth Circuit case discussing the capital incentive rate
provisions added to the Interstate Commerce Act by the Railroad
Revitalization and Regulatory Reform Act.

I. ADMINISTRATIVE PROCEDURE

A. Scope of Review

The Fifth Circuit decided several cases which focus on agency
conduct. In the cases discussed below, the Fifth Circuit reversed
agency decisions on the grounds that they were arbitrary and
capricious.

In Sharron Motor Lines, Inc. v. United States,1 the petitioner,
Sharron Motor Lines, Inc. (Sharron), a common carrier, appealed
from a decision of the Interstate Commerce Commission (ICC),
which had denied Sharron's application for permanent authority to
serve the Atlanta area. Sharron's argument that the ICC decision
was arbitrary and capricious rested principally on Sharron's com-
parison of the ICC's treatment of Sharron's application with its
treatment of a similar application by another carrier, Ross Neely
Express, Inc. (RNX), which was approved.'

The Fifth Circuit had previously set aside an ICC decision
granting RNX emergency temporary authority to serve the Atlanta

1. 633 F.2d 1115 (5th Cir. Jan. 1981).
2. Id. at 1116.
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area. The court's decision was based upon the admission by RNX
that it had perpetrated fraud on the ICC in submitting the appli-
cation.3 The court concluded that granting RNX temporary au-
thority in light of its admitted fraud constituted a "shocking af-
front to the integrity of the administrative process."'

On remand from the Fifth Circuit's decision, the ICC rein-
stated the temporary authority of RNX. The ICC subsequently de-
nied Sharron's application to service the same Atlanta area."

The Fifth Circuit adopted an equal protection approach in
evaluating Sharron's claim that the ICC decision was arbitrary and
capricious. Quoting from a previous Fifth Circuit decision,' the
court stated that the " 'law does not permit an agency to grant to
one person to do that which it denies to another similarly situ-
ated.' "

First, the Fifth Circuit rejected the ICC's argument that the
different treatment of Sharron and RNX was justified because the
proposed routes of the two carriers were different, finding that
these differences were insignificant.8 The court also rejected the
ICC's contention that disparate treatment of Sharron and RNX
was justified because Sharron was applying for permanent author-
ity, whereas RNX had applied for temporary authority to serve the
Atlanta area. The court, while conceding that different standards
of review for denials of permanent and temporary authority exist,'
nonetheless found that Sharron and RNX were similarly situated.
The court based its finding on the fact that the ICC had also de-
nied Sharron's application for temporary authority.10

The court stated that if applications by common carriers to
serve a given area are to receive different treatment by the ICC,
then the agency must consider all relevant factors in arriving at
the different results.1" According to the court, the ICC failed to

3. Id. (citing Barnes Freight Lines, Inc. v. ICC, 569 F.2d 912 (5th Cir. 1978)).
4. Barnes Freight Lines, Inc. v. ICC, 569 F.2d 912, 923-24 (5th Cir. 1978).
5. 633 F.2d at 1116.
6. Mary Carter Paint Co. v. FTC, 333 F.2d 654 (5th Cir. 1964).
7. 633 F.2d at 1117 (quoting Mary Carter Paint Co. v. FTC, 333 F.2d 654, 660 (5th

Cir. 1964) (Brown, J., concurring)).
8. 633 F.2d at 1117.
9. The court stated that grants or denials of temporary authority are reviewed under

the some evidence standard, whereas grants or denials of permanent authority are judicially
reviewed under the substantial evidence standard. Id.

10. Id.
11. These factors include the following:
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consider these in evaluating Sharron's application.1 2 Especially im-
portant to the court's conclusion was its rejection of the ICC's ar-
gument that it could deny an application by a common carrier if
the carrier's proposed service was not "so superior [to that of ex-
isting carriers] as to constitute a significant improvement in motor
carrier service."" The court said that the ICC could not delay an
application because the present carrier service was not bad enough
to render the new service superior by comparison."

In light of the ICC's failure to consider all of the relevant fac-
tors or to otherwise explain its disparate treatment of Sharron and
RNX, the court concluded that the agency's denial of Sharron's
application was "fundamentally unjust, arbitrary and capricious.""
Moreover, because of what the court termed the ICC's continuing
"unconscionable treatment" of Sharron, the Fifth Circuit retained
jurisdiction of the case and remanded it to the ICC with directions
to issue Sharon temporary authority to serve the Atlanta area and
to re-evaluate the company's application for permanent authority,
utilizing all relevant factors. 6

In Bruno's, Inc. v. United States,17 the Fifth Circuit affirmed
a district court's ruling which had reversed a Department of Agri-
culture decision on the grounds that it was arbitrary and capri-
cious.18 In Bruno's the plaintiff grocery store appealed from a deci-
sion of the Department of Agriculture that had suspended, for
sixty days, Bruno's right to redeem food stamps. The district court
had ordered the Department of Agriculture to reduce the sixty-day
penalty to a written warning.19 The Fifth Circuit affirmed the or-
der of the district court.20

"(1) whether the new operation or service will serve a useful public purpose, be
responsible to a public demand or need; (2) whether this purpose can and will be
served by existing lines or carriers; and (3) whether the new operation or service
proposed can be served by applicant without endangering or impairing the opera-
tions of existing carriers contrary to the public interest. [sic]"

Id. at 1117-18 (quoting Pan Am. Bus Lines Operation, 1 I.C.C. 190, 203 (1936)).
12. 633 F.2d at 1118.
13. Id.
14. Id.
15. Id.
16. Id.
17. 624 F.2d 592 (5th Cir. Oct. 1980).
18. Id. at 593.
19. Id.
20. Id.

19821



TEXAS TECH LAW REVIEW

Bruno's grocery store had initially attracted the attention of
the Department of Agriculture because of the unusually large vol-
ume of food stamps handled by the store. Testimony at the trial
indicated that over ninety-five percent of Bruno's business resulted
from food stamps."1 Bruno's denied any wrongdoing, however, con-
tending that its large food stamp trade resulted from its location
and the store's reputation in the area for low prices.2 After several
visits by the Food and Nutrition Service (FNS) of the Department
of Agriculture failed to reveal any illegal activity by Bruno's, the
FNS sent undercover agents to the store.2" Using food 3tamps, the
agents purchased sixty-two items, fourteen illegally.24  After
Bruno's denied the subsequent FNS allegation that it was illegally
trading food stamps, the suspension was assessed against
Bruno's.

2 5

Although noting that there was a split of authority among the
circuits on the question," the Fifth Circuit followed its previous
decision in Goodman v. United Statess7 and held that it had au-
thority to review penalties assessed by the FNS. In addition to
holding in favor of judicial review, the Goodman court had also
determined that the test of whether a penalty imposed by the FNS
is arbitrary and capricious is whether the sanction is " 'unwar-
ranted in law or without justification in fact.' ",28

After noting that Bruno's violations were of the "less seri-
ous ' 29 variety, the Fifth Circuit applied the Goodman test, but rec-
ognized that FNS guidelines generally do not contemplate suspen-
sion of a first-time offender of the Food Act absent special

21. Id.
22. Id.
23. Id. FNS "visited" Bruno's over twenty-five times in an eight-year period. Id.

24. Id.
25. Id. at 593-94.
26. Compare Martin v. United States, 459 F.2d 300 (6th Cir. 1972) (suspension not

reviewable), and Save More of Gary, Inc. v. United States, 442 F.2d 36 (7th Cir. 1971) (sus-
pension not reviewable), with Cross v. United States, 512 F.2d 1212 (4th Cir. 1975) (court
constitutionally required to review suspension), and Goodman v. United States, 518 F.2d
505 (5th Cir. 1975) (court statutorily required to review the decision).

27. 518 F.2d 505 (5th Cir. 1975).
28. Id. at 511-12 (quoting Cross v. United States, 512 F.2d 1212, 1218 (4th Cir. 1975)).
29. FNS guidelines classify violations as "less serious" and "more serious." For exam-

ple, "the sale of an electric mixer would be more serious than the sale of a box of detergent."
FNS Guidelines 744-9, § III(a)(4)(a).
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circumstances.30 The court concluded that, although the record did
not adequately prove the existence of special circumstances, it did
demonstrate that "the probable reason that FNS gave Bruno's a
60-day suspension on its first offense was because of its abnormally
high ratio of food stamp redemption .... "1

Because the court was willing to go beyond the record to as-
sess the probable reason for the agency decision and since the
probable reason, being outside the record, was an improper ground
for the suspension, the Fifth Circuit affirmed the lower court's
holding that the suspension against Bruno's was arbitrary and ca-
pricious and "without justification in fact." 2

One significant aspect of the Fifth Circuit rulings in both
Sharron and Bruno's is the court's willingness to enlarge the scope
of its review when examining agency conduct that appears to be
arbitrary. This point is illustrated by the court's rejection of
agency arguments in both cases that would have substantially re-
duced or completely eliminated judicial review of arbitrary agency
action. By rejecting the agencies' position and by engaging in ju-
dicial review that kept the substance of the agencies' conduct at
the forefront of the inquiry, the court was able, in each case, to
reverse a patently arbitrary agency decision-a result which would
have been difficult to justify under the limited form of review pro-
posed by the agencies.

B. Exhaustion of Administrative Remedies

The Fifth Circuit handed down one significant en banc opin-
ion during the survey period concerning exhaustion of administra-
tive remedies. The case, Patsy v. Florida International Univer-
sity,34 involved a section 1983"5 discrimination action filed in
federal district court by Georgia Patsy, a white female employee of
Florida International University (FIU). Patsy alleged that FIU had

30. 624 F.2d at 594 (citing FNS Guidelines 744-9). Cf. 7 C.F.R. § 278.6 (1981).
31. 624 F.2d at 596.
32. Id. at 596-97. The district court had also concluded that the suspension was un-

warranted in law. Id. at 594 n.3. Because a suspension, to be arbitrary and capricious, need
be only without justification in fact or unwarranted in law and since the Fifth Circuit de-
cided the case was without justification in fact, the court did not rule on the district court's
alternate holding. Id. at 596.

33. See text accompanying notes 9 & 27-28 supra.
34. 634 F.2d 900 (5th Cir. Jan. 1981).
35. 42 U.S.C. § 1983 (1976).
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discriminated against her on the basis of her race and her sex by
failing to promote her to positions to which she had applied and
for. which she was clearly qualified2 Patsy appealed from the deci-
sion of the district court, which had sustained FIU's motion to dis-
miss for failure to exhaust state administrative remedies.3 After a
three-judge panel of the Fifth Circuit reversed the district court,
holding that a section 1983 suit did not require prior exhaustion of
state administrative remedies, the court agreed to reconsider the
panel's decision en banc.8s

The Fifth Circuit initially noted that the doctrine of exhaus-
tion of administrative remedies prevents judicial consideration of
an asserted injury unless the injured party has first exhausted its
administrative remedies." This doctrine, the court stated, is sub-
ject to four exceptions. The doctrine will not apply when (1) the
administrative remedy is plainly inadequate,'40 (2) when the liti-
gant seeks a ruling that a legislative act is unconstitutional and
administrative action will not resolve the constitutional question,"
(3) when the issue or the adequacy of the administrative remedy is
coextensive with a party's cause of action,"2 or (4) when the admin-
istrative agency will clearly reject a litigant's claim."

With these exceptions in mind, the court next reviewed the
doctrine in light of several Supreme Court cases which appear to
support the statement that "exhaustion of administrative remedies
is not required in section 1983 cases." The court first examined
Monroe v. Pape'45 a 1961 Supreme Court case, in which the Court
had stated that a section 1983 claim could be litigated without ex-

36. 634 F.2d at 902.
37. Id.
38. Patsy v. Florida Int'l Univ., 612 F.2d 946 (5th Cir. 1980), modified on rehearing en

banc, 634 F.2d 900 (5th Cir. Jan. 1981).
39. 634 F.2d at 902-03.
40. Id. at 903. See Walker v. Southern Ry., 385 U.S. 196 (1966).
41. 634 F.2d at 903-04. See Public Utils. Comm'n v. United States, 355 U.S. 534

(1958).
42. 634 F.2d at 904. See Fuentes v. Roher, 519 F.2d 379 (2d Cir. 1975).
43. 634 F.2d at 904. See City Bank Farmers Trust Co. v. Schnader, 291 U.S. 24 (1934).

For a general discussion of these exceptions to the general rule that a litigant must exhaust
administrative remedies before pursuing judicial relief, see 5 B. MziNEs, J. STEIN & J.
GRUFF, ADMINISTRATIVE LAW §§ 49.01-.03 (1981).

44. 634 F.2d at 904.
45. 365 U.S. 167 (1961).
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hausting state remedies."" The Fifth Circuit distinguished Monroe
on the basis that the Court had actually held only that a litigant
need not exhaust state judicial remedies before instigating a sec-
tion 1983 action.4 '

The court next reviewed McNeese v. Board of Education,48 a
school desegregation case, in which the Supreme Court had stated
that "relief under the Civil Rights Act may not be defeated be-
cause relief was not first sought under state law." 4 This language,
the court stated, was mere dictum; the McNeese decision was ef-
fectively based on the plainly inadequate administrative remedy
exception to the doctrine of exhaustion of administrative reme-
dies.50 Because neither Monroe nor McNeese actually adopted an
inflexible approach on the exhaustion issue, the Fifth Circuit con-
cluded that these cases did not preclude it from adopting a flexible
approach to exhaustion issues in section 1983 actions. 1

After distinguishing Monroe and McNeese, the Fifth Circuit
next noted that the Court had in fact indicated that it might re-
quire litigants to exhaust state administrative remedies before pur-
suing a section 1983 action.2 To support this contention, the Fifth
Circuit relied on Gibson v. Berryhill, 8 a section 1983 injunction
action brought by licensed optometrists against the Alabama
Board of Optometry. In Gibson the Court discussed previous deci-
sions which had held that a litigant was not required to exhaust his
state administrative remedies prior to bringing a section 1983 ac-
tion.5 4 The Gibson Court further stated, however, that "[w]hether
this is invariably the case . . . is a question we need not now de-
cide."" The Fifth Circuit used the Gibson language to conclude
that the Supreme Court had not adopted a rigid approach to the
exhaustion issue. 6

46. Id. at 174.
47. 634 F.2d at 904. See Monroe v. Pape, 365 U.S. 167, 174 (1961).
48. 373 U.S. 668 (1963).
49. Id. at 671.
50. 634 F.2d at 905. See note 40 supra, and accompanying text.
51. Id. at 908.
52. Id. at 906.
53. 411 U.S. 564 (1973).
54. Id. at 574-75.
55. Id.
56. 634 F.2d at 906. The Fifth Circuit also noted that four current Supreme Court

Justices have indicated their disagreement with the no-exhaustion rule purportedly followed
by the Court. City of Columbus v. Leonard, 443 U.S. 905, 911 (1979) (Rehnquist, J., joined
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On the basis of this analysis, the Fifth Circuit reached the fol-
lowing conclusion: first, that the Court had not adopted an iron-
clad approach to the exhaustion issue and, second, that the Court's
decisions did not preclude a flexible approach to the problem.5 7

Having determined that the Supreme Court had not adopted a
per se rule of no-exhaustion, the Fifth Circuit advanced several
reasons why it should join other circuits in adopting a rule-of-rea-
son approach on the exhaustion issue. 8 The court stated that a
litigant should generally be required to exhaust his administrative
remedies before pursuing judicial relief in a section 1983 action be-
cause such a requirement would (1) "promote[] a wiser allocation
of judicial resources" by allowing the agency to develop an ade-
quate record and to interpret statutes or regulations placed in is-
sue by a litigant's claim,59 (2) ensure that the claim before the
court was ripe for adjudication," (3) improve the administrative
process,"1 (4) enable a litigant to obtain relief sooner and less ex-
pensively than if he relied on a judicial remedy," and (5) help to
support "fundamental notions of federalism and comity."' The
Fifth Circuit held, therefore, "that adequate and appropriate state
administrative remedies must be exhausted before a section 1983

by Burger, C.J., & Blackmun, J., dissenting from denial of certiorari) ("Not only is the
Court's conclusion open to serious question, as noted earlier, but the conclusion was reached
in an almost off-the-cuff manner .... "). See Runyon v. McCrary, 427 U.S. 160, 186 (1976)
(Powell, J., concurring) ("This far-reaching conclusion [that § 1983 actions do not require
exhaustion of administrative remedies] was arrived at largely without the benefit of briefing
and argument.").

57. 634 F.2d at 908.
58. Id. at 909-12. The Fifth Circuit also noted that the circuits were divided on the

exhaustion issue. Id. at 908. For cases holding that exhaustion is not required, see Simpson
v. Weeks, 570 F.2d 240 (8th Cir. 1978), cert. denied, 443 U.S. 911 (1979); United States ex
rel. Ricketts v. Lightcap, 567 F.2d 1226 (3d Cir. 1977); Gillette v. McNichols, 517 F.2d 888
(10th Cir. 1975); McCray v. Burrell, 516 F.2d 357 (4th Cir. 1975), cert. dismissed as improvi-
dently granted, 426 U.S. 471 (1976); Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972). For
cases adopting a more flexible approach, see Secret v. Brierton, 584 F.2d 823 (7th Cir. 1978);
Gonzales v. Shanker, 533 F.2d 832 (2d Cir. 1976); Canton v. Spokane School Dist. #81, 498
F.2d 840 (9th Cir. 1974); Raper v. Lucey, 488 F.2d 748 (1st Cir. 1973). See generally Annot.,
47 A.L.R. Fed. 15 (1980).

59. 634 F.2d at 911.
60. Id.
61. Id. The court stated that the administrative process would be improved because

"the state administrative agency will have the incentive and be able to hone its procedures
to comply with federal requirements, both procedural and substantive," without losing the
advantages traditionally present with an agency decision. Id.

62. Id.
63. Id. at 911-12.
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action is permitted to proceed in federal court, absent any of the
traditional exceptions to the general exhaustion rule."6

Applying the new rule to Georgia Patsy's claim, the court con-
cluded that the state of the record made it impossible to determine
whether Patsy should be required to exhaust her state administra-
tive remedies or whether one of the traditional exceptions to the
rule65 or other limitation6 would exempt her claim from the rule.0

The Fifth Circuit accordingly remanded the case to the district
court, instructing that court to determine whether an exception or
limitation applied and, if not, to dismiss Patsy's claim.6 8

The court's decision in Patsy will create several administrative
difficulties for federal district court judges ruling on a defendant's
motion to dismiss a section 1983 action for failure to exhaust state
administrative remedies. For example, when ruling on the defen-
dant's motion, the judge will have to determine whether the five
conditions exist before the new rule can be applied" to the litigant
or whether any one of the four traditional exceptions exempt the
plaintiff from application of the rule. 0 Further, if the trial judge
incorrectly grants the motion to dismiss and the plaintiff appeals,
the lengthy appellate delay and the hearing on remand could have

64. Id. at 912. The court stated the rule would not apply unless (1) state law provided
an administrative appeals process, (2) the agency could grant relief "more or less commen-
surate with the claim," (3) the relief would be available within a reasonable time period, (4)
the administrative procedure was fair, and (5) interim relief would be available to protect
the litigant while his claim was filtering through the administrative process. Id. at 912-13.

65. For discussion of the exhaustion of administrative remedies rule, see notes 40-43
supra, and accompanying text.

66. See notes 59-64 supra, and accompanying text.
67. 634 F.2d at 914.
68. Id. There were three dissents to the court's decision. Judge Rubin argued that the

Supreme Court had not recognized any variance from the rule that exhaustion of state ad-
ministrative remedies was not required to bring a § 1983 action. He thought, as did Judge
Kravitch, that the court's previous decision in Monroe and McNeese precluded the Fifth
Circuit from adopting anything but a strict approach. Id. at 914-16 (Rubin, Johnson, Hatch-
ett & Johnson, JJ., dissenting).

In addition to agreeing with the dissent of Judge Rubin, Judge Hatchett argued that
the Fifth Circuit's holding would turn "the clock back to the 1950's by creating a procedural
nightmare that can only have a 'chilling effect' on civil rights litigation." Id. at 917 (Hatch-
ett, J., dissenting). Judge Hatchett also thought that the majority's holding contravened
congressional intent. Id. at 916-17. Finally, he contended the majority ruling would increase
court costs and attorneys' fees. Id. at 926 (Hatchett, J., dissenting).

69. For enumeration of the conditions, see note 64 supra, and accompanying text.
70. For enumeration of the four exceptions, see notes 40-43 supra, and accompanying

text.
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a "chilling effect" on civil rights litigation.71

In addition to the administrative difficulties created by the
court's holding, the rule seems to be inconsistent with the purpose
of section 1983. Using Patsy's sex discrimination allegation as an
example, Patsy could have chosen to file a complaint with the
EEOC under Title VIP 2 or to bring a section 1983 action.7" Since a
litigant is not required to exhaust his federal administrative reme-
dies before filing a section 1983 action under the Civil Rights Act,74

it is difficult to accept the proposition that a litigant must exhaust
state administrative remedies-especially in light of the Supreme
Court's statement in Monroe that section 1983 "is supplementary
to the state remedy, and the latter need not be first sought and
refused before the federal one is invoked. '75

M.S.H.

C. Rulemaking Authority and the State and Federal Conflict

A challenge by the Mississippi Commission on Natural Re-
sources (the Commission) to the rulemaking authority of the
United States Environmental Protection Agency (EPA) in Missis-
sippi Commission on Natural Resources v. Costle76 provided the
setting for the Fifth Circuit to determine the relative rights of the
states and the EPA under the Federal Water Pollution Control Act
Amendments of 1972 (FWPCA).7 An interim national goal of the
FWPCA is to achieve, whenever attainable, water quality that
"provides for the protection and propagation of fish, shellfish, and
wildlife and provides for recreation in and on the water . . . by
July 1, 1983." 7

Under the FWPCA, states have the primary responsibility and
right to "prevent, reduce, and eliminate pollution."7 In discharg-

71. See 634 F.2d at 920 (Hatchett, J., dissenting).
72. 42 U.S.C. § 2000e (1976).
73. Id. § 1983 (1976).
74. Long v. Ford Motor Co., 496 F.2d 500 (6th Cir. 1974); Caldwell v. National Brew-

ing Co., 443 F.2d 1044 (5th Cir. 1971), cert. denied, 405 U.S. 916 (1972).
75. 365 U.S. at 183. But see note 47 supra, and accompanying text.
76. 625 F.2d 1269 (5th Cir. Sept. 1980).
77. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86

Stat. 816 (codified in scattered sections of 33 U.S.C.).
78. 33 U.S.C. § 1251(a)(2) (1976). The ultimate goal is to eliminate the discharge of

pollutants into navigable waters by 1985. Id. § 1251(a)(1).
79. Id. § 1251(b) (Supp. III 1979).
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ing this responsibility, states must review their water quality stan-
dards at least once every three years and modify their standards as
appropriate. 80 The states must submit their revised standards to
the Administrator of the EPA.81 The EPA then reviews the states'
standards and determines whether they meet the requirements of
the FWPCA.82 If the EPA determines that a state's standards are
not consistent with the FWPCA, it must notify the state and spec-
ify the required changes.8" If the state does not adopt the changes,
the Agency must promulgate a standard that is consistent with the
FWPCA.

4

In Costle the Commission conducted its three-year review in
1976 and submitted its existing water quality standards to the
EPA.8 5 The EPA disapproved Mississippi's standards, and when
the Commission decided to leave the standards unchanged, the
EPA initiated public hearings as part of its rulemaking process."
After receiving public comment, the EPA revised the water quality
standards for Mississippi.8 7 The Commission filed a complaint in
district court challenging the authority of the EPA to promulgate a
water quality standard for the state. 8

In analyzing the EPA's authority to promulgate a water quali-
ty standard, the Fifth Circuit first sought to determine whether
the EPA had acted properly in disapproving Mississippi's stan-
dard.8 9 The Commission argued that the EPA's action tipped the
balance of federal and state power and that the EPA could pro-
mulgate a standard only if a state failed to act or acted irresponsi-
bly. The court recognized that Congress had placed primary au-
thority for establishing water quality standards with the states but
pointed out that states do not have unreviewable discretion to set
these standards; the final authority on a standard's adequacy is

80. Id. § 1313(c)(1) (1976).
81. Id. § 1313(c)(2).
82. Id. § 1313(c)(3).
83. Id.
84. Id.
85. 625 F.2d at 1273.
86. Id. at 1274. The Commission initially proposed a higher standard, which appeared

to meet the requirements of the Act, but it later abandoned that proposal, allowing its ex-
isting standards to remain. Id. at 1273.

87. Id. at 1274.
88. Id. at 1271.
89. Id. at 1275.
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with the EPA. 0 The FWPCA requires the Agency to determine
"whether [a state's] standard is 'consistent with' the Act's require-
ments," and the court held that the EPA's review of a state's stan-
dard is not limited to the issue of whether the state acted arbitrar-
ily or capriciously."1

Having determined that the EPA had authority to disapprove
Mississippi's water quality standards, the court next examined
whether the Agency had authority to promulgate a new standard.
The court noted that the FWPCA required the EPA to formulate
policies for water quality criteria and held that, in light of the pur-
pose of the Statute, the EPA had the authority to translate broad
statutory goals into specifics.2

Finally, the court considered whether the EPA was arbitrary
or capricious in establishing the new standard." The court recog-
nized that Mississippi wanted its waters "to support a diversified
fish population."' 4 At the public hearings, the EPA had presented
data and testimony from experts showing the minimum standards
capable of achieving this goal. The court held that, since the EPA's
standard was consistent with the statements at the public hear-
ings, it had not acted arbitrarily or capriciously. 5

The Fifth Circuit's decision in Costle enables the EPA to en-
sure that the purpose of the FWPCA is carried out effectively. Had
the court agreed with the Commission's argument that the EPA
could disapprove a state's water quality standard and could pro-
mulgate a new standard only if the state failed to act or acted irre-
sponsibly," the EPA's review of states' water quality standards
would have become meaningless.

D. Subpoena

During this survey period, the Fifth Circuit decided two signif-
icant cases involving subpoenas in an administrative setting.

90. Id.
91. Id. at 1276.
92. Id. See note 78 supra, and accompanying text. See also 33 U.S.C. § 1313(a)(1)

(1976).
93. 625 F.2d at 1278.
94. Id.
95. Id.
96. See id. at 1275.
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Branch v. Phillips Petroleum Co.97 dealt with the efforts of the
Equal Employment Opportunity Commission (EEOC) to resist a
subpoena by a party to a suit in which the EEOC was not involved.
In SEC v. ESM Government Securities, Inc.,98 the Fifth Circuit
addressed the propriety of judicial enforcement of an administra-
tive subpoena that had been obtained by deceit.

In Branch v. Phillips Petroleum Co., the EEOC appealed a
district court order requiring it to produce documents that had
been subpoenaed in an employment discrimination suit." In
March 1975, Bobby Branch filed with the EEOC employment dis-
crimination charges against Phillips Petroleum Company, alleging
racial discrimination. After making conciliation efforts, the EEOC
found that there was no reasonable cause for believing that the
charges were true. In August 1977 Branch filed a second employ-
ment discrimination charge against Phillips with the EEOC. The
EEOC had made no determinations on the second charge when
Branch brought an employment discrimination suit against Phil-
lips. As part of this suit, Phillips obtained a subpoena which was
served on the director of the EEOC's Houston office. The subpoena
required the EEOC to produce all files, records, papers, correspon-
dence, or reports relating to any charge of discrimination made by
Branch against any employer or individual. The EEOC produced
some of the subpoenaed material, but it withheld information re-
lating to charges filed by Branch against employers other than
Phillips, material concerning EEOC conciliation efforts, and intra-
agency memoranda. Phillips then obtained a district court order
compelling the EEOC to produce the retained documents.100 The
EEOC appealed the district court's order.10 1

Phillips first argued that the circuit courts have no jurisdiction
to hear an appeal of an order requiring discovery since it is not a
final decision. 102 The EEOC relied upon Cates v. LTV Aerospace
Corp.,03 which created an exception to the general rule that dis-
covery orders are not appealable. 10 4 In Cates the court held that a

97. 638 F.2d 873 (5th Cir. Mar. 1981).
98. 645 F.2d 310 (5th Cir. May 1981).
99. 638 F.2d at 876.
100. Id.
101. Id. at 877.
102. Id.
103. 480 F.2d 620 (5th Cir. 1973).
104. 638 F.2d at 877.
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government agency may appeal an order compelling discovery
when it is not a party to the lawsuit and asserts a claim of privi-
lege.105 The court stated that forced disclosure would irreparably
breach the claim of privilege and render appeal from final judg-
ment meaningless.1

The Branch court felt it was bound to follow a decision of an-
other panel which had heard the arguments, and it held that the
order was appealable. However, the court questioned the continu-
ing validity of the Cates' reasoning in light of the Supreme Court's
decision in United States v. Ryan.1 07 The court commented that in
Ryan the Supreme Court had implied that the Government's inter-
est in maintaining privilege is of no greater importance than that
of a private party.108 The Government also has an alternative ave-
nue through which to protect its rights since it may refuse to com-
ply with discovery orders and litigate privilege questions if con-
tempt proceedings are initiated against it. 109

After grudgingly holding that the order enforcing the sub-
poena was appealable, the court considered whether the documents
withheld by the EEOC were privileged from disclosure.110 The
court divided the information which the EEOC withheld into three
categories: information related to charges filed by Branch against
employees other than Phillips; information regaiding the EEOC's
conciliation efforts; and intra-agency memoranda.1 The court
held that the information in the first category was protected
against disclosure by 42 U.S.C. § 2000e-5(b)," 2 which provides that
charges shall not be made public by the EEOC.113 Phillips argued

105. 480 F.2d at 622.
106. Id.
107. 638 F.2d at 877 (citing United States v. Ryan, 402 U.S. 530 (1971)).
108. 638 F.2d at 878.
109. Id. at 878-79.
110. Id. at 879.
111. Id.
112. 42 U.S.C. § 2000e-5(b) (1976).
113. 638 F.2d at 879. 42 U.S.C. § 2000e-5(b) (1976) provides in part:
Charges shall be in writing under oath or affirmation and shall contain such infor-
mation and be in such form as the Commission requires. Charges shall not be
made public by the Commission. If the Commission determines after such investi-
gation that there is not reasonable cause to believe that the charge is true, it shall
dismiss the charge and promptly notify the person claiming to be aggrieved and
the respondent of its action. In determining whether reasonable cause exists, the
Commission shall accord substantial weight to final findings and orders made by
State or local authorities in proceedings commenced under State or local law put-
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that "the public" within the meaning of the statute did not include
Phillips. The court recognized that the statute did not prevent the
EEOC from divulging to the parties information relevant to those
parties, but it held that Phillips' position with respect to other em-
ployers was not different from that of the public.114 The court also
held that the information related to the EEOC's conciliation ef-
forts was protected by section 2000e-5(b)." 5 The court stated that
this section requires the EEOC to endeavor to conciliate claims of
discrimination in order to promote the policy of resolving claims
without litigation. It also provides that nothing said or done as
part of any conciliation effort may be made public.11 The court
stated that disclosure of conciliation materials would discourage ef-
forts to reach negotiated settlements.117 Finally, the court held that
the intra-agency memoranda were also protected from disclo-
sure. 8 This protection was not mandated by statute but was
based upon the policy of promoting open and frank discussion
among agency personnel, thereby enabling government processes
to be carried out effectively.119 The court qualified its holding of
privilege in all three categories by requiring that only information
of a purely factual nature be released.120

In contrast to circumstances in Branch, in which the Agency
attempted to resist enforcement of a subpoena directed against it,
SEC v. ESM Government Securities, Inc. involved the efforts of
the SEC to obtain judicial enforcement of an administrative sub-
poena.' 2' An SEC investigator, who was conducting a routine audit

suant to the requirements of subsections (c) and (d) of this section. If the Com-
mission determines after such investigation that there is reasonable cause to be-
lieve that the charge is true, the Commission shall endeavor to eliminate any such
alleged unlawful employment practice by informal methods of conference, concili-
ation, and persuasion. Nothing said or done during and as a part of such informal
endeavors may be made public by the Commission, its officers or employees, or
used as evidence in a subsequent proceeding without the written consent of the
persons concerned.

114. 638 F.2d at 880.
115. Id. at 881.
116. Id. at 880; note 113 supra.
117. Id. at 881.
118. Id. at 881-82.
119. Id. See also Kaiser Aluminum & Chem. Corp. v. United States, 157 F. Supp. 939

(Ct. CI. 1958) (intra-agency advisory opinions protected from disclosure in order to protect
the consultative process of government).

120. 638 F.2d at 882.
121. 645 F.2d at 311-12.

1982] 253



TEXAS TECH LAW REVIEW

at ESM's offices, requested that ESM educate him in the basics of
the government securities market. ESM gave the investigator a
tour and explained its procedures. A few months later, the SEC
ordered that ESM be investigated. The investigator returned to
ESM's offices with a staff attorney and asked ESM to repeat the
tour so that he might "continue his education in government se-
curities. '122 ESM agreed, and the investigators returned twice for
further "education." ESM grew suspicious when the investigators
asked for commission schedules, and at that time, the investigators
disclosed that they were conducting a formal investigation. The
SEC issued a subpoena on the basis of information it had gath-
ered, and ESM refused to comply. The SEC sought and obtained
an order from the district court enforcing the subpoena.123

ESM argued that enforcement should be denied because the
SEC had obtained the subpoena through fraud and deceit."2 The
Fifth Circuit focused its review on whether enforcement of the
subpoena would be an abuse of the court's process.1 25 It began its
review with the decision of the United States Supreme Court in
United States v. Powell. 26 In Powell the Supreme Court held that
a court's process is invoked in the enforcement of a summons, and
a court may not permit its process to be abused.12 7 The Court
stated that such abuse occurs if the summons is "issued for an im-
proper purpose, [such as harassment or for pressuring an individ-
ual to settle a collateral dispute], or for any other purpose reflect-
ing on the good faith of the particular investigation.' 2

After reviewing the concept of abuse of process announced in
Powell, the Fifth Circuit endeavored to develop more specific crite-
ria for showing such abuse.' 9 In developing these guidelines, the
court used standards that it had applied in its previous decisions
in United States v. Tweel'30 and Stuart v. United States.13 ' In

122. Id. at 311.
123. Id. at 311-12. The district court made no findings of fact but held that, even if

ESM's allegations were correct, it would not be grounds to deny enforcement of the sub-
poena. Id. at 311.

124. Id. at 311.
125. Id. at 313.
126. Id. (citing United States v. Powell, 379 U.S. 48 (1964)).
127. 379 U.S. at 58.
128. Id. However, the IRS need not show probable cause to obtain enforcement of its

subpoenas. Id. at 51-52.
129. 645 F.2d at 315.
130. 550 F.2d 297 (5th Cir. 1977).
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Tweel an Internal Revenue Service agent who was auditing a tax-
payer did not disclose to the taxpayer that the audit was being
conducted at the request of a criminal section of the Department
of Justice.3 2 The taxpayer subsequently was convicted of tax eva-
sion.133 The court reversed the conviction and held that failure to
inform the taxpayer of the criminal nature of the investigation
constituted deliberate deception that violated the taxpayer's
fourth amendment rights.3 4 In Stuart a taxpayer had transferred
her records to her accountant for the convenience of an IRS
agent." ' After the investigation had become criminal in nature, the
IRS issued a summons for the records to the accountant." 6 The
court stated that how the records came to be in the accountant's
possession was relevant and held that the taxpayer had not waived
her fifth amendment privilege by transferring them."s7 The Fifth
Circuit stated that the unacceptable characteristic in both Tweel
and Stuart was abuse of trust by the government." 8

The Fifth Circuit held that a court may deny enforcement of
an administrative subpoena on the grounds of fraud, deceit, or
trickery." 9 The court stated, however, that not every violation of
the fourth amendment is grounds for denying an administrative
subpoena.14 0 The court determined that ESM could prove abuse of
process by affirmatively showing that (1) "the SEC intentionally or
knowingly misled ESM about the purposes of its review of ESM's
files," (2) ESM was in fact misled, and (3) the subpoena was the
result of the SEC's improper access to ESM's records. 4 1

The Fifth Circuit's decision in SEC v. ESM Government Se-
curities, Inc. is a significant step in defining the contours of the
concept of abuse of process developed in Powell. More impor-

131. 416 F.2d 459 (5th Cir. 1969). See 645 F.2d at 315.
132. 550 F.2d at 298.
133. Id.
134. Id. at 299. The court further stated that it could not condone such "shocking

conduct." Id. at 300.
135. 416 F.2d at 461.
136. Id. at 462.
137. Id. at 463. The court also stated that penalizing taxpayers for their good will

would be unjust to them and would hurt the government in the long run. Id.
138. 645 F.2d at 316. The court expressed its belief that there is a sense of trust be-

tween the government and the people. Id.
139. Id. at 317.
140. Id.
141. Id. at 317-18.
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tantly, however, the court made clear that it will not tolerate a lack
of integrity on the part of government agencies in their dealings
with private individuals. The court emphasized this by stating that
"a private person has the right to expect that the government...
will behave honorably. '1 42

E. Right to Counsel

In Clark v. Harris,'14 the Fifth Circuit established the impor-
tance of a Social Security claimant's right to counsel in relation to
an administrative law judge's (ALJ) duty to develop a record
which shows that the claimant received a full and fair hearing. The
claimant, alleging various physical disorders, applied for Social Se-
curity disability benefits, and the Social Security Administration
initially denied her application.1 4 4 She then requested a hearing.
The claimant received a notice of hearing informing her of her
right to be represented by an attorney. The notice also stated that
if the claimant could not afford an attorney, the Social Security
office would provide a list of offices where she might obtain repre-
sentation.14 5 The claimant appeared at the hearing unrepresented
by counsel.1 46 Taking notice of the fact that the claimant did not
have an attorney, the ALJ stated, "I presume you want me to go
ahead without one. Is that right?"1 47 The claimant responded that
she had no money to obtain an attorney. 48 The claimant produced
no doctors or other witnesses to testify about her condition. At the
conclusion of the hearing, the ALJ found that the claimant's pain
was not sufficient to be disabling.' 4 ' The Secretary of Health and
Human Resources entered a decision denying benefits to the claim-

142. Id. at 316.
143. 638 F.2d 1347 (5th Cir. Mar. 1981).
144. Id. at 1348.
145. Id. The notice contained the following statement:
While it is not required, you may be represented at the hearing by an attorney or
other qualified person of your choice. If you wish attorney representation and can-
not afford it, your Social Security office will provide a list of offices where you may
be able to obtain representation. Any fee which your representative wishes to
charge must be approved by the Bureau of Hearings and Appeals, and your repre-
sentative must furnish you with a copy of the fee petition.

Id.
146. Id.
147. Id. at 1351.
148. Id.
149. Id. at 1349.
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ant, and the district court affirmed the Secretary's decision.150

On appeal, the Fifth Circuit examined the sufficiency of the
notice to the claimant of her right to be represented by counsel
and the obligations of an administrative law judge when a claimant
appears without counsel.15 1

The court noted the statutory and regulatory bases of a claim-
ant's right to be represented at Social Security hearings. 152 Claim-
ants have a statutory right to be represented by an attorney; fur-
thermore, the Secretary has authority to prescribe rules and
regulations regarding persons other than attorneys who represent
claimants. " The Secretary has promulgated regulations which
provide that claimants may have persons other than attorneys re-
present them in presenting written statements, oral arguments, or
evidence.154

The Fifth Circuit held that the notice failed to adequately in-
form the claimant of important facts regarding her right to have
free representation.' The court found it significant that the no-
tice would naturally cause the claimant to assume that any repre-
sentative would have the right to demand a fee and that the notice
said nothing about the claimant's right to be represented by any-
one other than an attorney. 5 Because the claimant's failure to
have representation might have been due to her lack of money, the
court held that she had not waived her right to representation. '5

Having found that the claimant had not waived her right to
representation, the Fifth Circuit examined whether the claimant's
lack of counsel prejudiced her right to a full and fair hearing.'58 In
developing a standard for determining whether the claimant was
accorded a full and fair hearing, the Fifth Circuit found persuasive
the federal district court's decision in Barker v. Harris.'" In
Barker the claimant had not waived his right to representation,

150. Id. at 1348.
151. Id. at 1350.
152. Id.
153. 42 U.S.C. § 406(a) (1976).
154. 20 C.F.R. §§ 404.949-.950(a) (1981).
155. 638 F.2d at 1350.
156. Id.
157. Id. at 1351. See Barker v. Harris, 486 F. Supp. 846 (N.D. Ga. 1980). The adminis-

trative law judge did not discuss the subject of counsel at the hearing, and the district court
found that the claimant had not waived right to representation. Id. at 849.

158. 638 F.2d at 1351.
159. 486 F. Supp. 846 (N.D. Ga. 1980).
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and the court held that he was not accorded a full and fair hearing
because the ALJ had made no effort to fully develop important
areas of the claimant's case.' 60 Similarly, the Fifth Circuit stated
that the record must disclose that there was a full and fair hearing
and that an ALJ has a special duty to develop a full and fair re-
cord when an unrepresented claimant appears before him."6" In re-
viewing the hearing record, the court found it significant that the
claimant's medical evidence was several years old and that her
subjective evidence of pain required supporting testimony. 62 Also,
she did not know that she had the right to cross-examine a voca-
tional expert who testified. " The court recognized that the claim-
ant's case could have been much stronger if she had had assistance
of counsel. 164 Accordingly, it held that the claimant did not receive
a full and fair hearing and she was prejudiced by lack of counsel.165

In Clark v. Harris, the Fifth Circuit emphasized the impor-
tance of an administrative law judge's duty to ensure that a Social
Security claimant is accorded a full and fair hearing. The risk that
a full and fair hearing will not be accorded increases when a claim-
ant appears unrepresented by counsel. In such cases, the ALJ must
proceed with extreme care and must make a special effort to en-
sure that the claimant understands not only his right to counsel
but also the opportunities for free representation which might be
available.'"

F. Abuse of Administrative Power

In Southeastern Minerals, Inc. v. Harris,67 the Fifth Circuit
applied well-established principles of administrative law in resolv-
ing the legal issues before it, but more importantly, it used the case
as an opportunity to severely criticize the Food and Drug Adminis-
tration (FDA) for wasteful and abusive practices. Marshall Miner-
als, Incorporated was engaged in manufacturing a poultry feed
premix product, and Southeastern Minerals, Incorporated was en-

160. Id. at 849.
161. 638 F.2d at 1351.
162. Id. at 1352.
163. Id. at 1353.
164. Id.
165. Id.
166. See id. at 1350-51.
167. 622 F.2d 758 (5th Cir. July 1980).
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gaged in distributing the product. The product contained gentian
violet.'88 The FDA contended that gentian violet was a food addi-
tive, and since there was no regulation for safe use of gentian violet
products as animal food, marketing such products was a violation
of the Food, Drug, and Cosmetic Act.1' 9 Marshall and Southeast-
ern contended that the product was exempt from regulation as a
food additive because it was generally recognized among experts as
safe for its intended use.'70

Although maintaining its position that the premix product was
exempt from regulation, Marshall submitted a proposed regulation
for safe use of the product as a food additive. 17' In an attempt to
resolve the dispute over the safe use of the product, Marshall and
Southeastern met with FDA officials, but the parties reached no
agreement. At the end of the meeting, Herbert Friedlander, Acting
Director of the Bureau of Veterinary Medicine, said to Marshall's
and Southeastern's legal counsel, "[Y]our client cannot afford to
litigate with us. We are the United States of America. Our re-
sources are endless and we will use them all against you.' 7 2 Subse-
quently, the FDA made six separate inspection visits to Marshall's
manufacturing facilities. The district court characterized these vis-
its as harassing and threatening.17 8 Southeastern and Marshall
brought an action in the district court, which issued an order en-
joining the FDA from interfering with the manufacturing or mar-
keting of the premix product and from inspecting or visiting Mar-
shall's and Southeastern's plants.'7 ' After Marshall had instituted
court action and five months after it had submitted the proposed
regulation to the FDA, the Agency notified Marshall that it would
not consider the regulation as having been filed.' 7 5

The Fifth Circuit held that the district court had exceeded its
jurisdiction by enjoining the FDA from interfering with the manu-

168. Id. at 759.
169. Id. at 760. 21 U.S.C. § 321(S) (1976) (defining a food additive). A product con-

taining a food additive is generally considered adulterated and subject to seizure and con-
demnation. Id. § 348. See also id. § 334(a)(1) ("Any article of food. . . that is adulterated
• ..shall be liable to be proceeded against .

170. 622 F.2d at 759.
171. Id. at 760.
172. Id. at 761.
173. Id.
174. Id. at 762.
175. Id. at 763.
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facturing and marketing of the premix product because the order
prevented the FDA from additional seizures of the product. 17 The
court followed the reasoning of the Supreme Court in Ewing v.
Mytinger & Casselberry, Inc.177 and stated that public protection
would be impaired if a district court could enjoin the FDA from
enforcement proceedings or from seizing dangerous products. s

The Fifth Circuit, however, upheld the part of the district court's
order enjoining the FDA from conducting visits and inspections
that are harassing or threatening. The court stated that such ac-
tions exceeded the statutory authority of the FDA. 17 9

The Fifth Circuit considered the vast amount of litigation re-
sulting from the FDA's efforts to remove from the market animal
feed products containing gentian violet 80 and commented on the
wasteful course of action pursued by the FDA and the inexcusable
conduct of FDA personnel. 8 ' United States v. Naremco'8 vividly
demonstrates the ineffectiveness of the FDA's efforts. Over the
course of nine years Naremco repeatedly marketed products con-
taining gentian violet, and the FDA repeatedly seized those prod-
ucts. The FDA was victorious in the seizure suits brought under 21
U.S.C. § 332. 18 Naremco, however, repeatedly varied the composi-
tion and labeling of the products and resumed sales.'"

Considering the litigious history surrounding gentian violet
feed products, the court stated that the existence of the present
action represented the failure of the FDA to remove these products
from the market. This failure, the court stated, was the result of
the FDA's attempt to resolve the problem by piecemeal litiga-
tion. 5 The court commented that a great savings in administra-
tive and judicial resources could have been realized had the FDA

176. Id.
177. 339 U.S. 594 (1950) (upholding the multiple seizure provisions of 21 U.S.C. § 334

(1976)).
178. 622 F.2d at 763.
179. Id. at 765. The court stated that the entry and inspection authority granted by 21

U.S.C. § 374(a) (1976) was limited by a standard of reasonableness of time, limit, and man-
ner. 622 F.2d at 765.

180. 622 F.2d at 765. The court cited eight other cases involving gentian violet prod-
ucts. Id.

181. Id.
182. 553 F.2d 1138 (8th Cir. 1977).
183. Id. at 1140 (citing 21 U.S.C. § 332 (a) (1976)).
184. 553 F.2d at 1140.
185. 622 F.2d at 766.
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made an industry-wide determination of the "not generally recog-
nized as safe" status of gentian violet products through a formal
rulemaking process.18 6 The court concluded that the result of the
methods chosen by the FDA had been a "regrettable, needless
waste of time, wealth, and energies of the agency, the industry, the
judiciary, and society as a whole."1 87

The court also criticized the bureaucratic abuse of power by
FDA personnel. The court stated that "the attitude of Acting Di-
rector Friedlander as evidenced by his [statement to Marshall's
and Southeastern's counsel]188 demonstrates a bureaucratic hubris
that confuses abuse of power with reason."'1 9 Next, the court com-
mented that the FDA's failure to follow statutory requirements
and their own regulations by failing to act in a timely manner on
Marshall's proposed regulation was inexcusable.190 Finally, the
court stated that the FDA's harassing and threatening conduct
could not be condoned.1

9
1

The Fifth Circuit's opinion in Southeastern Minerals clearly
demonstrates that the court will not close its eyes to agency abuses
of power and wasteful practices even though such acts themselves
may not be illegal. The court's harsh disapproval of the willingness
of governmental agencies to waste taxpayer money in cases such as
this is laudable.

D.C.S.

II. SUBSTANTIVE LAW: CAPITAL INCENTIVE RATES

The Fifth Circuit decided several cases during the survey pe-
riod that construed the capital incentive rates provisions added by
the Railroad Revitalization and Regulatory Reform Act (the 4-R
Act)192 to the Interstate Commerce Act.198 Although only one case
is discussed in the text which follows, other capital incentive rate
cases are cited to or commented on in the footnotes accompanying

186. Id. at 767.
187. Id.
188. See note 172 supra, and accompanying text.
189. 622 F.2d at 767.
190. Id.
191. Id.
192. Pub. L. No. 94-210, 90 Stat. 31 (1976) (codified in scattered sections of 49

U.S.C.).
193. 49 U.S.C.A. §§ 10101-11917 (West Supp. repl. 1981).
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the text.
In Celanese Chemical Co. v. United States, 9" the plaintiff,

Celanese, utilized coal to produce acetic acid at its Kings Mill,
Texas facility. Because rail transportation is the only feasible
method of shipping the quantity of coal required by the plant to
the Kings Mill area, Celanese was vitally interested in the ship-
ment rate used by the railroad. When Celanese and the railroads
failed to negotiate a price for the coal shipments, the railroads'95

filed a capital incentive rate plan with the ICC. Celanese chal-
lenged the ICC's approval of this proposed plan.'19

The capital incentive rate provision of the 4-R Act allows rail-
roads to propose a new rate schedule if the railroads plan to insti-
tute a new rail service that will require "a total capital investment
of at least $1,000,000 to implement ... "97 The proposed capital

194. 632 F.2d 568 (5th Cir. Dec. 1980).
195. Celanese was negotiating with The Atchison, Topeka and Santa Fe Railway Com-

pany and The Denver and Rio Grande Western Railroad Company. Id. at 570.
196. Id. at 570-71.
197. 49 U.S.C. § 10729 (Supp. III 1979), repealed by Act of Oct. 14, 1980, Pub. L. No.

96-448, § 210(a), 94 Stat. 1910, provided in full:
§ 10729. Railearriers; incentive for capital investment

(a) A proposed rate, classification, rule, or practice for transportation by a rail
carrier subject to the jurisdiction of the Interstate Commerce Commission under
subchapter I of chapter 105 of this title requiring a total capital investment of at
least $1,000,000 to implement shall be established and become effective under this
section. This section applies whether the investment is made individually or col-
lectively by the carrier or by a shipper, receiver, or agent for any of them, or by a
third party.

(b) A rail carrier may file a notice of intent to establish a rate, classification,
rule, or practice under subsection (a) of this section with the Commission. The
notice must include a sworn affidavit detailing the anticipated capital investment.
Unless the Commission after holding a proceeding under subsection (c) of this
section, decides by the 180th day after the notice is filed that the proposed rate,
classification, rule, or practice would violate this subtitle, the carrier may establish
that rate, classification, rule, or practice at any time during the next 180 days, and
it may become effective 30 days after it is established. Once a rate, classification,
rule, or practice becomes effective under this section, the Commission may not, for
5 years, suspend or set it aside as violating section 10701, 10726, 10741, 10744, or
11103 of this title. However, the Commission may order the rate, classification,
rule, or practice to be revised to a level equal to the variable costs of providing the
transportation when the Commission finds the level then in effect reduces the go-
ing concern value of the carrier.

(c) On request of an interested person, the Commission shall hold a proceed-
ing to investigate and determine whether the rate, classification, rule, or practice
proposed to be established under this section complies with this subtitle. The
Commission must give reasonable notice to interested parties before beginning a
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incentive rate becomes effective unless disapproved by the ICC
within 180 days from the date the rate is formally proposed. 1" Un-
less the ICC finds that the railroad possesses "market domi-
nance" 1e over the area affected by the proposed rate, the ICC can
not review the rate for reasonableness. Absent market dominance,
the ICC review of the proposed rate is limited to determining

proceeding under this subsection but may act without allowing an interested party
to file an answer or other formal pleading.

Id. The repeal of § 10729 does not make the Celanese opinion moot because of the Fifth
Circuit's opinion on rehearing in another § 10729 case, Central Power & Light Co. v. United
States, 634 F.2d 137 (5th Cir. Dec. 1980), supplemented on rehearing, 639 F.2d 1104 (5th
Cir. Feb. 1981), cert. dismissed pursuant to Rule 53, 50 U.S.L.W. 3252 (U.S. Oct. 6, 1981).
In Central Power, the court had reversed an ICC decision under § 10729 on several of the
same grounds sustained in Celanese. 634 F.2d at 178-80. In its petition for rehearing, the
railroad argued that a remand was unnecessary because § 10729 was repealed. The court,
however, declined to rule on the railroad's argument. The court stated that because there
was some question whether a rate approved by the ICC, which was later struck down by a
reviewing court, would be affected by the repeal of § 10729, the question should be ad-
dressed in the first instance by the ICC. 639 F.2d at 1107. Because under Central Power §
10729 could still apply to the Celanese case, Celanese is not moot.

198. A rail carrier may file for a capital incentive rate under § 10729 or for a "pro-
posed rate" under § 10707. Although each type of rate is one which the railroads proposed
to charge its customers for rail service, if the rate proposed by the carrier can qualify for
capital incentive treatment, then filing under § 10729 is preferred. This preference arises in
part from the burdens of proof placed upon the rail carrier who proposed the rate and those
parties (protestants) who "protest" the proposed rate. With a § 10729 rate, the burden of
proof is on the protestant, whereas with a § 10707 filing, the burden of proof rests with the
carrier proposing the rate. 634 F.2d at 148 n.10. Because a protestant under § 10729 must
prove the capital incentive rate is unreasonable, whereas the railroad in a § 10707 proceed-
ing must prove that its proposed rate is reasonable, the railroad prefers filing under § 10729.
See id. at 137, 148 n.10.

199. 49 U.S.C.A. § 10709(c) (West Supp. repl. 1981) reads in pertinent part as follows:
"(c) When the Commission finds in any proceeding that a rail carrier proposing or defending
a rate for transportation has market dominance over the transportation to which the rate
applies, it may then determine that rate to be unreasonable if it exceeds a reasonable maxi-
mum for that transportation." In Ex parte No. 320, Special Procedures for Findings of Mar-
ket Dominance, 355 I.C.C. 12 (codified at 49 C.F.R. § 1109(a) (1981)), the ICC, in interpret-
ing § 10709(c), said that a rebuttable presumption of market dominance would exist
whenever (1) "the rate in issue has been discussed, considered or approved under a rate
bureau agreement," or (2) "the proponent carrier has handled 70 percent or more of the
involved traffic or movement during the preceding year," or if (3) "the rate in issue exceeds
the variable cost of providing the service by 60 percent or more," or (4) "if the affected
shippers or consignees have made a substantial investment in rail-related equipment or fa-
cilities which prevents or makes impractical the use of another carrier or mode." 355 I.C.C.
at 14-15. For a discussion of § 10709(c), Ex Parte No. 320, and market dominance, see
Central Power & Light Co. v. United States, 634 F.2d 137 (5th Cir. Dec. 1980), supple-
mented on rehearing, 639 F.2d 1104 (5th Cir. Feb. 1981), cert. dismissed pursuant to Rule
53, 50 U.S.L.W. 3252 (U.S. Oct. 6, 1981).
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whether the rate is a capital incentive rate.2 °°

In Celanese the rate proposed by the railroads and approved
by the ICC was $10.56 per ton of coal transported by the railroad.
This figure in turn was composed of four subfigures. The first,
$6.80, was the price computed by the railroads as necessary to ship
coal to the Kings Mill plant. 01 The second, $1.04, represented an
amortized version of the capital investment requirement. Neither
the $6.80 nor the $1.04 figure was disputed by Celanese. The third
figure, $1.04, was the amount per ton of coal shipped that the rail-
road determined it would be required to charge to meet its revenue
needs. Finally, the proposed rate included a fourth figure, $1.68,
which represented a differential pricing additive. 02

In disputing the proposed rate, Celanese first contended that
it was not in fact a capital incentive rate because the service pro-
posed by the railroads was not innovative and because the rail-
roads had failed to sufficiently demonstrate the need for a capital
investment of $1,000,000.

201

The first argument was based on several references in the leg-
islative history of the 4-R Act suggesting that the capital incentive
rate was designed to "promote innovation, experimentation and
new services. ''2 " The Fifth Circuit, for two reasons, rejected the
contention that the service had to be innovative before the capital
incentive rate could apply. First, the court noted that the statute
did not impose such a requirement.' o Second, the court pointed
out that the District of Columbia Circuit, in Houston Lighting &
Power Co. v. United States,' 6 had specifically rejected the argu-

200. 634 F.2d at 145.
201. This figure did not include the $1,000,000 necessary to upgrade the rail service so

that coal could be shipped to the plant. 632 F.2d at 572.
202. Id. Differential pricing is the method devised by the ICC to implement the man-

date of the 4-R Act that the ICC consider railroad revenues when it passes on proposed
rates. Essentially, differential pricing allows the railroad to offer below-cost services in areas
where the competition between competing transportation facilities is stiff and to greatly
increase its rate where competition is relatively slight or nonexistent. See 49 U.S.C.A. §
10704 (West Supp. repl. 1981). See also Ex parte No. 338, 358 I.C.C. 844 (1978). In short,
shippers who can utilize only the railroad must subsidize shippers who can use the railroad
or other transportation facilities. See System Fuels, Inc. v. United States, 642 F.2d 112 (5th
Cir. Apr. 1981), rehearing and rehearing en banc denied, 648 F.2d 265 (5th Cir. June 1981).

203. 632 F.2d at 572.
204. Id. at 573. See S. REP. No. 499, 94th Cong., 2d Sess. 52, reprinted in [1976] U.S.

CODE CONG. & AD. NEWS 14, 67.
205. 632 F.2d at 573.
206. 606 F.2d 1131 (D.C. Cir. 1979), cert. denied, 444 U.S. 1073 (1981).
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ment advanced by Celanese. ' The Fifth Circuit, however, did in-
dicate that the capital incentive rate would not apply to every cap-
ital investment. The court stated that the rate would be available
to shippers only when "the investment [is] directly related to the
new service and [is] required by the new service"20 8 and that "the
investment must create new capacity, not merely expand existing
capacity."2 09 The court ordered the ICC, on remand, to determine
whether the services proposed by the railroads would meet this
test.

210

The Fifth Circuit was more sympathetic to Celanese's conten-
tion that the railroads had failed to demonstrate a need for the
new capital investment. In reaching its conclusion, the court relied
upon the statutory language requiring the need for the capital in-
centive rate to be explained in a sworn affidavit detailing the antic-
ipated capital investment. 21 1 The court said the affidavit must give
sufficient "detail to allow the Commission [ICC] or anyone ques-
tioning the rate to determine whether the investment is required
for the new service, whether the cost figures are reasonable, and
whether any portion of the investment should be allocated to other
users."2 12 Because the court thought the railroad's affidavit failed
to meet this standard, it ordered the ICC to require the railroad to
supply this information in affidavit form and evaluate it on
remand. '

Celanese also argued that, if the railroads' proposed rate did
qualify as a capital incentive rate, then the ICC had failed to ade-
quately examine the differential pricing additive that comprised a
portion of the proposed rate.21' The court sustained Celanese's

207. Id. at 1137-39.
208. 632 F.2d at 573.
209. Id. In the Houston case, the District of Columbia Circuit had held that a mere

"nexus" between the capital investment and the new service was sufficient to qualify the
proposed schedule covering the service for capital investment treatment. 606 F.2d at 1140.
Although the Fifth Circuit did not expressly distinguish the Houston case on this point, it
appears to be applying a more stringent test.

210. 632 F.2d at 573-74.
211. Id. at 574-75. See 49 U.S.C. § 10729(b) (Supp. III 1979) (repealed 1980), note 197

supra.
212. 632 F.2d at 574.
213. Id. at 575.
214. Id. at 574-75. The ICC initially argued that the Fifth Circuit could not review the

ICC's decision approving the amount of the rate but that the court could consider only
whether the proposed service qualified for capital incentive treatment. The Fifth Circuit

19821 265
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contention. The court said the $1.68 differential pricing figure
seemed to be "pulled out of thin air."'" The court ordered the
ICC, on remand, to consider several relevant factors in determining
the differential pricing rate. 1 The court also ordered the ICC to
indicate what further factors, if any, it had considered and the rel-
ative weight assigned to each."1 7

There are at least two interesting aspects to the Celanese deci-
sion. First it should be noted that one general purpose of the capi-
tal incentive rate provisions of the 4-R Act is to allow railroads to
set shipment rates quickly and to give the railroads the assurance
that the rate will remain stable for a five-year period. Because of
the time which the ICC's decision on remand will take, in addition
to the time required by the initial agency decision and the ensuing
judicial review, one of the primary purposes of the statute has been
defeated. Since other circuits have joined the Fifth Circuit in indi-
cating an unwillingness to uphold the ICC's present interpretation
of the 4-R Act, and because continuing review and remand is un-
profitable for all concerned, the ICC should conduct a full and
thorough rulemaking proceeding before issuing new guidelines re-
garding proposed capital incentive rates. With a developed record,
the courts should be more willing to accord the deference generally
given to agency decisions. Judicial deference to agency decision, in
turn, should produce fewer successful challenges to agency deci-

rejected this argument. The court stated that although the ICC could not set aside a rate
determination for five years, this limitation did not apply to the court. 632 F.2d at 568 n.15.
See 49 U.S.C. § 10729(b) (Supp. III 1979) (repealed 1980), note 197 supra. The court also
asserted the traditional position that the availability of judicial review would be presumed,
absent a clear congressional expression to the contrary. 632 F.2d at 575 n.15. See Dunlop v.
Bachowski, 421 U.S. 560 (1975).

215. 632 F.2d at 577.
216. Id. The relevant factors include the traffic that must be subsidized, why the sub-

sidized branch cannot either be made more profitable or abandoned, commodities other
than coal which the railroad can carry in the targeted area, and the public interest in requir-
ing one shipper to pay a higher price in a given area. Id. See San Antonio v. Burlington N.,
361 I.C.C. 482, 495-96 (1979).

217. 632 F.2d at 577-78. The court also found the $1.68 figure invalid on another
ground. The ICC acknowledged that the $1.68 figure, in part, was composed of the
$1,000,000 capital investment (amortized over a period of several years) required to provide
the new service. Because the $1.04 figure proposed by the railroad was also composed of the
$1,000,000 amortized investment, the court contended the ICC was allowing the railroad to
double-price the capital investment. The court found double-pricing arbitrary and, there-
fore, remanded on this issue as well. Id. at 575-76. See San Antonio v. United States, 631
F.2d 831, 838 (D.C. Cir. 1980) (holding double-pricing arbitrary).
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sions that approve capital incentive rates.
Second, by expanding the test to determine whether a pro-

posed rate qualifies for capital incentive treatment from the Dis-
trict of Columbia Circuit's "nexus" test to the court's own two-
prong test,1 8 the court has opened additional avenues of attack for
protestants who oppose a railroad's proposed rate plan.219 The
court's more stringent test will also open to the court a broader
scope of review, which in turn gives the court more power to ap-
prove or disapprove agency decisions.

M.S.H.

III. CONCLUSION

The Fifth Circuit applied well-established concepts of admin-
istrative law in deciding the majority of cases in the survey period.
In some of its decisions, however, the court did make significant
developments in administrative law or interesting departures from
the usual approach to review. In cases involving the scope of re-
view, the Fifth Circuit looked beyond the record to determine
whether an agency had acted in an arbitrary and capricious man-
ner. The court also demonstrated its willingness to disregard Su-
preme Court language and join other circuits in holding that a liti-
gant may need to exhaust his state administrative remedies before
he may bring an action under 42 U.S.C. § 1983.

In cases involving agency abuses, the court took a critical and
intolerant attitude. The court developed guidelines for showing
abuse of process in the enforcement of administrative subpoenas,
and it insisted that the government maintain high standards of in-
tegrity when dealing with the public. The court also demonstrated
its willingness to criticize agency abuses and waste even though the
agency actions in question were not legally incorrect.

Finally, in the area of substantive administrative law, the
Fifth Circuit expressed its growing displeasure with ICC decisions
which consistently apply incorrect legal standards when approving
capital incentive rates.

Michael S. Hull
David C. Stewart

218. See note 209 supra, and accompanying text.
219. See note 198 supra.
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