
BANKRUPTCY

With the advent of the new Bankruptcy Reform Act of 1978,1
effective October 1, 1979, a limited number of cases applying the
new Bankruptcy Code provisions have percolated through the judi-
cial system to undergo Fifth Circuit Court scrutiny during the cur-
rent survey period. These decisions are discussed in this survey, as
well as a few cases under the Bankruptcy Act of 1898 that apply
the Bankruptcy Ruless still in effect.

I. AUTOMATIC STAY

In two cases4 decided during this survey period, the Fifth Cir-
cuit addressed the application of automatic stay provisions of the
new Bankruptcy Code that superseded Rules of Bankruptcy Proce-
dure 401 and 601. Both cases entailed stays of proceedings of gov-
ernmental units.

Under the Code, the filing of a bankruptcy petition triggers a
stay of other judicial proceedings against the debtor. Provisions
for a stay at the judge's discretion were implied in scattered sec-
tions of the 1898 Act,6 but did not apply in all types of bankruptcy
proceedings. Promulgation of Bankruptcy Rules 401 and 601 for-
malized and made automatic two aspects of the stay. Rule 4017

1. 11 U.S.C. (Supp. III 1979).
2. Act of July 1, 1898, ch. 541, 30 Stat. 544, superseded by Bankruptcy Reform Act,

Pub. L. No. 95-598, 92 Stat. 2549 (1978).
3. The Bankruptcy Rules were promulgated by the Supreme Court from 1973 to 1977

for proceedings under the Bankruptcy Act of 1898, but they remain effective, until repealed
or superseded, to the extent they are not inconsistent with the new Bankruptcy Code. Bank-
ruptcy Reform Act, Pub. L. No. 95-598, § 405(d), 92 Stat. 2685 (1978).

4. NLRB v. Evans Plumbing Co., 639 F.2d 291 (5th Cir. Mar. 1981); SEC v. First
Financial Group, 645 F.2d 429 (5th Cir. May 1981).

5. 11 U.S.C. § 362 (Supp. III 1979).
6. Act of July 1, 1898, ch. 541, 30 Stat. 544, superseded by Bankruptcy Reform Act,

Pub. L. No. 95-598, 92 Stat. 2549 (1978).
7. BANKR. R. 401(a) (rendered ineffective by 11 U.S.C. § 362 (Supp. III 1979))

provided:
The filing of a petition shall operate as a stay of the commencement or continua-
tion of any action against the bankrupt, or the enforcement of any judgment
against him, if the action or judgment is founded on an unsecured provable debt
other than one not dischargeable under clause (1), (5), (6), or (7), or section 35(a)
of [former title 11].
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provided for an automatic stay of in personam proceedings against
the debtor pending or commenced after the filing of the bank-
ruptcy petition if the proceedings were based on an unsecured
debt, but it contained certain exceptions for nondischargeable
debts. Rule 6018 provided for an automatic stay of court proceed-
ings or nonjudicial lien enforcement against the property which, by
filing of the petition, came into the custody of the bankruptcy
court or was obtained by the creditor by judicial proceedings or
nonjudicial lien enforcement during the four months preceding the
filing of a petition. The debtor was not required after filing to take
any further steps to halt other actions, but the creditor bore the
burden of seeking relief from the stay.

In addition to rules 401 and 601, other rules under the debtor
relief chapters of the Bankruptcy Act of 18989 provided for stays of
a wide variety of judicial proceedings to permit the debtor to work
out a plan for reorganization. Perhaps because of the many sepa-
rate and distinct stay provisions, application by the courts lacked
uniformity. This confusion resulted in situations where a stay pre-
vented action by a governmental unit in some cases but not in
others with similar facts and circumstances.10

The Bankruptcy Reform Act of 1978 provides in section 362
for an automatic stay when the debtor files a petition for bank-
ruptcy or reorganization, but explicitly excepts certain types of ju-
dicial or governmental proceedings from the automatic stay." Con-
gress intended to protect both creditors and debtors by according
statutory authority to the automatic stay. Section 362 forestalls
the need for creditors to race to the courthouse to reach the

8. BANKR. R. 601(a) (rendered ineffective by 11 U.S.C. § 362 (Supp. I1 1979))
provided:

The filing of a petition shall operate as a stay of any act or the commencement or

continuation of any court proceeding to enforce (1) a lien against the property of
the bankrupt obtained within 4 months before bankruptcy by attachment, judg-
ment, levy, or other legal or equitable process or proceeding.

9. Automatic stays were prescribed in BANKR. R. 8-501, 9-4, 10-601, 11-44, 12-43 & 13-
401 promulgated by the Supreme Court pursuant to 28 U.S.C. § 2075 (1976) and published
in 11 U.S.C. app. (1976).

10. See Colonial Tavern, Inc. v. Byrne, 420 F. Supp. 44 (D. Mass. 1976) (liquor license
revocation held not subject to an automatic stay). But see Katman v. New Jersey (In re C.
Angelo Priest, Inc.), 13 COLLIER BANKR. CAS. (MB) 524 (D.N.J. 1977) (liquor license revoca-
tion subject to stay as license has value and therefore is an asset under jurisdiction of the
court).

11. 11 U.S.C. § 362 (Supp. Il 1979).
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debtor's assets and thus permits an orderly distribution of the es-
tate to the creditors. 12 Section 362 also prevents use of other pro-
ceedings by the creditor to harass or to bring financial pressure on
the debtor. s Although the Bankruptcy Rules did not address the
problem of injunction or stay of a governmental unit's action, the
new Code does. Section 362 grants authority in bankruptcy pro-
ceedings for an automatic stay "applicable to all entities, of - (1)
the commencement or continuation, including the issuance or em-
ployment of process, of a judicial, administrative, or other proceed-
ing against the debtor .... "14 The same section explicitly excepts
from an automatic stay "an action or proceeding by a governmen-
tal unit to enforce such governmental unit's police or regulatory
power.'

' 5

In NLRB v. Evans Plumbing Co.,' 6 the Fifth Circuit consid-
ered, as a case of first impression, whether the automatic stay of
section 362(a) applied to NLRB enforcement proceedings. An em-
ployer charged with unfair labor practices by two employees1

7 filed
a bankruptcy petition the day before the scheduled NLRB hearing
on the charges. Overruling the employer's motion for a continuance
of the hearing, the Board found the employer guilty of unfair labor
practices and ordered reinstatement with back pay for the two em-
ployees."8 In the Fifth Circuit, the NLRB sought summary judg-
ment to enforce its decision. The court held that the exception in
section 362(b)(4) permits an action to enforce a governmental
unit's regulatory power and that subsection (b)(5)19 extends this
exception to enforcement of an injunction and entry of a money
judgment, but the court refused to determine whether an action to
execute or enforce this money judgment would also be exempt

12. S. REP. No. 989, 95th Cong., 2d Sess. 49, reprinted in [1978] U.S. CODE CONG. &
AD. NEWS 5787, 5835.

13. Id. at 54-55, reprinted in [19781 U.S. CODE CONG. & AD. NEWS 5340-41.
14. 11 U.S.C. § 362(a)(1) (Supp. III 1979).
15. Id. § 362(b)(4).
16. 639 F.2d 291 (5th Cir. Mar. 1981).
17. The employees complained to the union about alleged mismanagement of the em-

ployees' vacation funds by the employer and were discharged for registering their complaint.
Id. at 292.

18. The NLRB adopted the findings of the administrative law judge after the em-
ployer failed to file an exception within the specified filing period. Id.

19. Section 362(b)(5) excepts from a stay "the enforcement of a judgment, other than
a money judgment, obtained in an action or proceeding by a governmental unit to enforce
such governmental unit's police or regulatory power." 11 U.S.C. § 362(b)(5) (Supp. III 1979).

1982] 313
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from an automatic stay.20 Relying on the legislative history of the
Bankruptcy Code, 21 the court noted that the exception for a gov-
ernmental unit's action includes suits against a debtor for violation
of regulatory laws and fixing damages for violation of regulatory
laws, but not enforcement of money judgments by a governmental
unit because such enforcement would grant a preference detrimen-
tal to the other creditors. 2 The Fifth Circuit ruling is consistent
with holdings in the Seventh23 and Ninth24 Circuits applying prior
bankruptcy law to vacate stays in NLRB proceedings.

In SEC v. First Financial Group,6 the Fifth Circuit addressed
the issue of whether the SEC, in an exercise of its regulatory pow-
ers, could appoint a receiver for the assets of a securities dealer

20. Also, the court was not required to address whether the bankruptcy court in its
discretion could issue a stay despite the exemption of the NLRB action from an automatic
stay. 639 F.2d at 293.

21. The Section-by-Section Analysis of the Code by the House Committee on the
Judiciary provides in part, as follows:

Paragraph (4) excepts commencement or continuation of actions and proceed-
ings by governmental units to enforce police or regulatory powers. Thus, where a
governmental unit is suing a debtor to prevent or stop violation of fraud, environ-
mental protection, consumer protection, safety, or similar police or regulatory
laws, or attempting to fix damages for violation of such a law, the action or pro-
ceeding is not stayed under the automatic stay. Paragraph (5) makes clear that
the exception extends to permit an injunction and enforcement of an injunction,
and to permit the entry of a money judgment, but does not extend to permit
enforcement of a money judgment. Since the assets of the debtor are in the pos-
session and control of the bankruptcy court, and since they constitute a fund out
of which all creditors are entitled to share, enforcement by a governmental unit of
a money judgment would give it preferential treatment to the detriment of all
other creditors.

H.R. REP. No. 595, 95th Cong., 2d Sess. 308, 343, reprinted in [1978] U.S. CODE CONG. &
AD. NEws 6295, 6299.

22. 639 F.2d at 293.
23. The Seventh Circuit ruled that filing a Chapter XI petition did not operate as a

stay of an unfair labor proceeding because the assets of the debtor's estate were not
threatened by it. The Seventh Circuit looked at the Bankruptcy Reform Act of 1978 and
concluded that it did not give a "crystal clear answer to whether or not Labor Board pro-
ceedings [were] automatically stayed by the institution by [sic] bankruptcy proceedings." In
re Shippers Interstate Serv., Inc., 618 F.2d 9, 12 (7th Cir. 1980).

24. The Ninth Circuit vacated a bankruptcy court's discretionary stay of NLRB pro-
ceedings against the receiver of a corporation that had filed a Chapter XI petition. In re Bel
Air Chateau Hosp., Inc., 611 F.2d 1248 (9th Cir. 1979). The court determined that the stay
was harmonious with § 362(a)(1) and (b)(4), which made explicit "the principles of the old
bankruptcy law: stays of regulatory proceedings should not be automatic but are appropri-
ate when it is likely that the court proceedings will threaten the estate's assets." Id. at 1251.

25. 645 F.2d 429 (5th Cir. May 1981).
26. The SEC brought civil enforcement action against First Financial in the district
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after the dealer had filed a bankruptcy petition. Prior to the
filing of the bankruptcy petition, the district court had enjoined
the debtor from continuing its business activity.2 8 Basing its deci-
sion on NLRB v. Evans Plumbing Co., 29 the court held that injunc-
tive relief obtained by a governmental agency in carrying out its
civil enforcement authority was exempt from the automatic stay of
section 362(a) by virtue of section 362(b)(4) and (5). 0 However, by
appointing a receiver in the SEC action, the district court had
taken possession of the debtor's estate. The debtor argued that the
new Code granted an automatic stay against "any act to obtain
possession of property of the estate or of property from the es-
tate,"3 without explicitly excepting any governmental action. In
addition, the debtor relied upon the transition provisions of the
new Code32 which established the bankruptcy court's exclusive ju-
risdiction over all of the debtor's property upon filing of a
petition."3

The court recognized exceptions to the automatic stay in sec-
tion 362 and section 1471(b), 34 which permit other courts to hear
ancillary complaints concerning the debtor, although the bank-
ruptcy court has exclusive jurisdiction over the property in the
debtor's estate, whether it be in the hands of a custodian before
delivery to the trustee or in the debtor's possession. All these
measures, the court found, were promulgated to protect the estate
from dismemberment and to ensure orderly distribution to the

court for unlawful sale of securities. Id. at 432.
27. Id.
28. The SEC brought action based upon § 17(a) of the Securities Act of 1933, 15

U.S.C. § 77q(a); § 10(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b); and Rule
10b-5, 17 C.F.R. § 240.10b-5. 645 F.2d at 432.

29. 639 F.2d 291 (5th Cir. Mar. 1981).
30. Id. at 292.
31. 645 F.2d at 437 (citing 11 U.S.C. § 362(a)(3) (Supp. III 1979)).
32. Bankruptcy Reform Act of 1978, Pub. L. No. 95-528, § 405(b), 92 Stat. 2685 (codi-

fied during the transition period from Sept. 30, 1979 to Mar. 31, 1984, under 28 U.S.C. §
1471(e) (Supp. III 1979), which provides: "The bankruptcy court in which a case under title
11 is commenced shall have exclusive jurisdiction of all of the property, wherever located, of
the debtor, as of the commencement of such case.").

33. 645 F.2d at 439.
34. 28 U.S.C. § 1471(b) (Supp. III 1979). Section 1471(b) reads: "Notwithstanding any

Act of Congress that confers exclusive jurisdiction on a court or courts other than the dis-
trict courts, the district courts shall have original but not exclusive jurisdiction of all civil
proceedings arising under title 11 or arising in or related to cases under title 11."
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creditors.85 Because the purpose of the appointment of a receiver
in the SEC action was to protect the public welfare (which in this
case meant primarily the interests of the investors who dealt with
First Financial), the appointment was a "necessary ancillary form
of relief in a SEC civil enforcement action for injunctive relief.""
According to the Fifth Circuit, the district court properly exercised
its equity power to protect defrauded investors.87

In the instant case, the Fifth Circuit faced the more difficult
task of interpreting congressional intent as it pertained to govern-
mental action over the estate of the debtor. The court determined
that when a receivership is instituted for the protection of the pub-
lic and not for the dismemberment of the estate, such action does
not threaten the jurisdiction of the bankruptcy court." It remains
questionable whether this judicial interpretation will prevail
should Congress pass the Technical Amendments to the Bank-
ruptcy Reform Act of 1978," as proposed by the House Committee
on the Judiciary during the Ninety-Sixth Congress. Although not
yet enacted, a significant addition to section 362 has been pro-
posed. The automatic stay would apply to all entities in "any act
to obtain possession of property of the estate or of property from
the estate or to exercise control over the property of the estate."
Without amplification of exceptions under section 362(b)(4) or (5),
this addition to section 362(a)(3) would most likely not permit ap-
pointment of a receiver over the debtor's estate during the course
of bankruptcy proceedings even when the appointment is to pro-
tect the public welfare.

II. APPEAL PRIOR TO FINAL JUDGMENT

The transitional stage from the old Bankruptcy Act of 1898 to
the new Bankruptcy Code created a unique opportunity for a
debtor whose reorganization under the old Act had failed to re-

35. 645 F.2d at 438.
36. Id.
37. Id.
38. Id. at 440.
39. HOUSE COMM. ON JUDICIARY, TECHNICAL AMENDMENTS TO BANKRUPTCY REFORM ACT

OF 1978, H.R. REP. No. 1195, 96th Cong., 2d Sess. (1980), reprinted in BANKR. L. REP.
(CCH) (Extra ed. Nov. 20, 1980) [hereinafter cited as PROPOSED TECHNICAL AMENDMENTS].
See also SENATE COMM. ON JUDICIARY, BANKRUPTCY AMENDMENTS ACT OF 1981, S. REP. No.
150, 97th Cong., 1st Sess., reprinted in BANKE. L. REP. (CCH) (Extra ed. July 17, 1981).

40. PROPOSED TECHNICAL AMENDMENTS, supra note 39, at 52.

.[Vol. 13:311
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ceive court approval in one jurisdiction to attempt to forestall a
creditor's state remedies pending appeal by instituting a new pro-
ceeding under the 1978 Act.4 Usually a debtor must file a superse-
deas bond upon appeal to prevent the court-ordered disposition of
the estate, but filing a petition in another court stays such disposi-
tion.42 In re Macon Uplands Venture4

3 concerned a voluntary peti-
tion in Maryland filed under Chapter 11 of the new Code while the
debtor's appeal of a dismissal of a plan submitted under Chapter
XII of the old Act was still pending in Georgia.4 The District
Court for the Middle District of Georgia ordered a transfer of the
Maryland court proceedings, consolidated the Chapter 11 action
with the appeal of the dismissal of the Chapter XII action, and
enjoined the debtor from filing any new bankruptcy petitions in
courts other than the bankruptcy court of the Middle District of
Georgia while the appeal was pending.4 The debtor appealed this
decision, claiming the district court did not have jurisdiction to
transfer and consolidate cases on appeal without remand to the
bankruptcy court.4" The Fifth Circuit held such orders of transfer
and consolidation 47 were interlocutory and hence not ripe for ap-
peal. 48 However, the court held that an injunction, although also
interlocutory, was subject to appeal under 28 U.S.C. § 1292(a)(1). 49

The court then addressed the validity of the injunction."0

The debtor claimed the district court had no jurisdiction to
issue the injunction preventing initiation of further bankruptcy
proceedings because injunctions could be issued only in "adversary
proceedings."''" The debtor further claimed that only the original

41. In re Macon Uplands Venture, 624 F.2d 26 (5th Cir. Aug. 1980).
42. In re Macon Uplands Venture, 2 Bankr. 421 (D. Md. 1980). The filing in Maryland

invoked the § 362 automatic stay of proceedings in the Georgia court where the Chapter XII
action was on appeal. Id. at 427.

43. 624 F.2d 26 (5th Cir. Aug. 1980).
44. Id. at 27.
45. Id. See In re Macon Upland Ventures, 2 Bankr. 444 (D. Md. 1980).
46. 624 F.2d at 28.
47. The Fifth Circuit panel took note that the Maryland Bankruptcy Court had trans-

ferred its Chapter 11 proceedings to the Georgia Bankruptcy Court and not to the district
court which consolidated the cases. Id. at 27 n.1.

48. Id. at 28.
49. Id.
50. Id.
51. Rule 701 gave the bankruptcy judge power to obtain an injunction in adversary

proceedings instituted by the filing of a complaint as opposed to contested matters insti-
tuted by a motion. See J. PATCHAN, RULES OF BANKRUPTCY PROCEDURE PRACTICE COMMENTS

3171982]
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court of jurisdiction, the bankruptcy court, could grant the credi-
tor's motion to enjoin the debtor. The bankruptcy court, as the
locus of the adversary proceeding, held the power, and the appel-
late court (here the district court) did not, according to the case
law cited by the debtor.2

The Fifth Circuit noted that the supporting case law proffered
by the debtor was inapposite, as every case cited concerned peti-
tions addressed to circuit, not district, courts.63 Furthermore, the
cases cited did not concern injunctions asserting court jurisdiction,
which were appropriate under 28 U.S.C. § 1651." The debtor filed
his first petition under the old Act, and section 411 of that Act
granted jurisdiction to bankruptcy and district courts alike . 6

Hence, the appeal in district court operated under the same juris-
dictional grant, and a motion to enjoin was proper in that court."

Stating that "It]his case raises interesting questions on the in-
terplay between the Bankruptcy Act and the new Code, and be-
tween the power of courts struggling for jurisdiction over a single
res," 5 7 the court did not address the issue of the power struggle for
want of ripeness.58

III. APPEAL NOTICE To BE FILED WITHIN TEN DAYS

The Fifth Circuit, during this survey period, reasserted its in-
terpretation of rule 802(a) of the Bankruptcy Rules.59 Although su-
perficially in conflict with rule 906(e), which states that "notice by
mail is complete upon mailing,"60 rule 802(a) allows ten days after

173 (1974).
52. 624 F.2d at 28 (citing In re Beecher, 189 F.2d 604 (9th Cir. 1951); Garlington v.

Wasson, 164 F.2d 243 (5th Cir. 1947), cert. denied, 334 U.S. 827 (1948); Beecher v. Federal
Land Bank, 146 F.2d 934 (9th Cir. 1944); Amick v. Columbia Cas. Co., 101 F.2d 984 (8th
Cir. 1939)).

53. 624 F.2d at 28.
54. Id. 28 U.S.C. § 1651 (1976) provides that courts may issue writs in aid of

jurisdiction.
55. 624 F.2d at 28.
56. Id.
57. Id.
58. Id. See In re Vecco Constr. Indus., Inc., 4 Bankr. 407 (D. Va. 1980) (motion to

consolidate 1978 Code case with 1898 Act case approved by the court). But see In re Bar-
nett,.5 Bankr. 525 (D.N.M. 1980) (motion to consolidate 1978 Code case with 1898 Act case
denied by court).

59. In re Robinson, 640 F.2d 737 (5th Cir. Mar. 1981).
60. BANKR. R. 906(e), reprinted in 11 U.S.C. app. (1976) (emphasis added) (derived

from the last sentence of rule 5(b) of the FED. R. Civ. P. [28 U.S.C. app. (1976)] which is

[Vol. 13:311318
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date of entry of judgment within which notice of appeal must be
filed.1 In In re Robinson,52 a debtor who had filed a voluntary
bankruptcy petition appealed from denial of discharge of alimony
arrearages. The appeal was filed one day beyond the ten-day limit,
although notice of appeal had been mailed eight days after entry of
judgment."s Because of the late filing of the notice, the Fifth Cir-
cuit found that the district court lacked jurisdiction over the ap-
peal." This opinion was consistent with In re Bad Bubba Racing
Products, Inc.,66 in which the Fifth Circuit held that although the
mailing date of notice of entry of judgment tolled the ten-day pe-
riod, the mailing date of notice of appeal did not constructively
constitute filing of an appeal.6

The Fifth Circuit's stance on a ten-day limit for filing appeals
concurs with that of the Ninth Circuit 7 and a lower court68 in the
Second Circuit, but runs contrary to a Fourth Circuit decision."

IV. STAY OF COURT ORDER PENDING APPEAL

Once an appeal has been timely made, a stay of the bank-
ruptcy court's order pending appeal must also be obtained or the
appeal will not affect the rights of a third-party purchaser in good
faith of the debtor's property. 70 In American Grain Association v.

incorporated into the Bankruptcy Rules by virtue of rule 705(a)).
61. BANKR. R. 802(a) states:
The notice of appeal shall be filed with the referee [now judge] within 10 days of
the date of the entry of the judgment or order appealed from. If a timely notice of
appeal is filed by a party, any other party may file a notice of appeal within 10
days of the date on which the first notice of appeal was filed, or within the time
otherwise prescribed by this rule, whichever period last expires.

62. 640 F.2d 737 (5th Cir. Mar. 1981).
63. Id. at 738.
64. Id. The prior opinion of the Fifth Circuit, No. 79-2482, was withdrawn as the court

had no jurisdiction to reach the merits of the case.
65. 609 F.2d 815 (5th Cir. 1980).
66. Id. at 816.
67. In re Ramsey, 612 F.2d 1220 (9th Cir. 1980).
68. In re Inwood Realty Co., 4 Bankr. 459 (S.D.N.Y. 1980).
69. In re Pigge, 539 F.2d 369 (4th Cir. 1980).
70. The court has held that unless a bankruptcy court order for sale of property is

stayed pending appeal, a sale to a good faith purchaser, even with knowledge of the pending
appeal, is not affected should the debtor be successful in his appeal. Furthermore, the court
has stated that the bankruptcy court could, in its discretion, condition its order for a stay of
judgment on the posting of a supersedeas bond, which would protect the party adjudged
rightful owner of the property from any loss incurred from delayed possession caused by the
appeal. In re Bleaufontaine, Inc., 634 F.2d 1383 (5th Cir. Jan. 1981).
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Lee-Vac, Ltd.,7 the appellant contended that the court should
strictly construe Bankruptcy Rule 805.7 This rule provides in part:
"Unless an order approving a sale of property ... is stayed pend-
ing appeal, the sale to a good faith purchaser ... shall not be af-
fected by the reversal or modification of such order on appeal,
whether or not the purchaser . . . knows of the pendency of the
appeal."7 Lee-Vac asked the court to apply the rule only to
"sales" and not to leases and options.7 '

American Grain Association, owner of a grain elevator stand-
ing on land subleased from Lee-Vac, petitioned for reorganization
under Chapter XI of the old Act. 70 As part of the arrangement,
American Grain negotiated a sublease with purchase option for the
elevator with Bunge Corporation. 76 Because American Grain's lease
agreement with Lee-Vac called for written approval by lessors of
any assignment or sublease, and Lee-Vac never responded to the
request for approval, the bankruptcy court held that Lee-Vac had
unreasonably withheld its approval and ordered it to consent to
the agreement.7 After Lee-Vac's appeal in district court failed,
Lee-Vac gave written approval and appealed to the Fifth Circuit,
but did not secure a stay of the order.7 8 American Grain and
Bunge closed the transaction after Lee-Vac gave written approval.
American Grain contended that the appeal by Lee-Vac had be-
come moot because the relief sought could no longer be obtained.7 '
Lee-Vac contended that rule 805 did not apply to leases or options
of interests in property.80 The Fifth Circuit, extending rule 805 to
encompass lease and option agreements, noted that the rule ex-
pressed a "'policy of not only affording finality to the judgment of
the bankruptcy court[,] but particularly to give finality to those
orders and judgments upon which innocent third parties rely.' ",i

In determining the broader construction of rule 805, the court was

71. 630 F.2d 245 (5th Cir. Nov. 1980).
72. Id. at 248.
73. BANKR. R. 805.
74. 630 F.2d at 248.
75. Id. at 248.
76. Id. at 247.
77. Id.
78. Id.
79. Id.
80. Id. at 248.
81. Id. (quoting 14 COLLIER ON BANKR. (MB) 11-62.03, at 11-62-11 (14th ed. 1976))

(comma in the original).
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in accord with a Ninth Circuit ruling8 2 on the finality of lease and
option arrangements when an appeal is pending but no stay of the
court's orders has been issued. The prevailing view is that parties
concerned with the disposition of a debtor's assets should move for
a stay of bankruptcy orders pending an appeal and should post a

* supersedeas bond in order to avoid finality of sale, lease, sublease,
or option to a third party prior to appellate review.8"

V. CONCLUSION

The changes wrought in bankruptcy procedures by the re-
cently promulgated Bankruptcy Rules and the Bankruptcy Reform
Act of 1978 present pitfalls for the unwary practitioner. As case
law develops interpretations of these rules and codifications, a
more knowledgeable approach by practitioners will expedite the
adjudicatory process so that courts may dwell on substantive is-
sues. The new Bankruptcy Code, in the absence of case law con-
cerning its provisions, must be interpreted by a thorough examina-
tion of the legislative history. In addition, court decisions
interpreting unclear sections of the Code may become obsolete
once Congress has corrected the Statute by passing the Technical
Amendments Bill.84

Marian M. Holmes

82. In re Combined Metals Reduction Co., 557 F.2d 179 (9th Cir. 1977).
83. 1 BANKR. SERV. (LAW. Co-oP.) § 8.27 (Jan. 1981).
84. SENATE COMM. ON JUDIcIARY, BANKRUPTCY AMENDMENTS AcT OF 1981, S. RE'. No.

150, 97th Cong., 1st Sess., reprinted in BANKR. L. REP. (CCH) (Extra ed. July 17, 1981).
PROPOSED TECHNICAL AMENDMENTS, supra note 39.
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