
CIVIL RIGHTS

The Fifth Circuit rendered a variety of decisions concerning civil
rights during the survey period. Included in this Survey are cases
on discrimination, first amendment rights, voting rights, school de-
segregation, and prisoners' rights.

I. SEX DISCRIMINATION

The equal protection clause of the fourteenth amendment
guarantees that no state shall deny to any person within its juris-
diction the equal protection of the laws.' The Supreme Court has
applied the fourteenth amendment to gender-based classifications,
but the majority has not held such classifications to be "inherently
suspect" or subject to "strict scrutiny."' However, the Supreme
Court, in a recent decision, stated, "Express gender-based discrim-
ination [has been] found unconstitutional absent a showing that
the classification is tailored to further an important governmental
interest." s

During the survey period, the Fifth Circuit examined the
scope of sex discrimination against males in Hogan v. Mississippi
University for Women.4 Mississippi University for Women is a
state-supported school which has admitted only females since its
formation in 1884.' The plaintiff, Joe Hogan, brought this suit
against the university when it would not admit him to its nursing
school. The university admitted that Hogan was qualified for en-
trance to the university but for his sex. Mississippi has two other
schools that offer degrees in nursing, but Hogan testified that in
order to attend one of these, he would have to give up his job and

1. U.S. CONST. amend. XIV, § 1.
2. Frontiero v. Richardson, 411 U.S. 677, 688 (1971).
3. Kirchberg v. Feenstra, 101 S. Ct. 1195 (1981), which held that a Louisiana statute

giving a husband, as "head and master" of property owned jointly with his wife, the unilat-
eral right to dispose of such property without his spouse's consent violated the equal protec-
tion clause of the fourteenth amendment. Id. at 1198. See also Craig v. Boren, 429 U.S. 190,
197-99 (1976) ("classifications by gender must serve important governmental objectives and
must be substantially related to achievement of those objectives").

4. 646 F.2d 1116 (5th Cir. June 1981), petition for cert. filed, 50 U.S.L.W. 3156 (U.S.
Sept. 15, 1981).

5. Id. at 1117. Mississippi has no corresponding all-male school. Id. at 1119.
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move his family. Thus, the issue presented to the Fifth Circuit
was whether Mississippi had violated the equal protection clause
by supporting a one-sex school.7

The circuit court stated that because the policy of admitting
only females to the university was express gender-based discrimi-
nation, a substantial relationship to an important governmental
objective must be shown.' The district court had found a legiti-
mate governmental interest in providing the greatest practical
range of educational opportunities for the state's female student
population. 9 This interest would allow the university to continue
its sex-related acceptance practices. The Fifth Circuit conceded
that Mississippi had an important interest in providing educa-
tional opportunities for women, but noted that each state has a
duty to provide for the education of all its citizens. 10 The court
decided that the maintenance of a state-supported, single-sex col-
legiate institution did not bear a substantial relationship to the ob-
jective of education and thus could not be squared with the Consti-
tution. The policy of the university that excluded a male applicant
because of his sex denied him equal protection under the four-
teenth amendment."'

Hogan v. Mississippi University for Women is an example of
the Fifth Circuit's trend toward strictly examining any case involv-
ing gender-based discrimination. The court emphasizes the re-
quirement of a very important governmental interest to justify any
classification based on sex.

II. DISCRIMINATION IN EMPLOYMENT

The Fifth Circuit considered many employment discrimina-
tion cases during the current survey period. Many of these cases
refined and clarified the standards already used by courts to estab-
lish employment discrimination under Title VII of the Civil Rights
Act of 1964.2 The court covered both procedural and substantive

6. Id. at 1117.
7. Id.
8. Id. at 1118.
9. Id.
10. Id. at 1119.
11. Id.
12. 42 U.S.C. § 2000e-2(a) (1976) provides:
Employer practices:
It shall be unlawful employment practice for an employer-
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issues dealing with order and burden of proof, establishment of a
prima facie case, and bases for discrimination.

A. Procedural Issues

1. Allocating Burden of Proof

Standards for allocating the burden of proof in individual dis-
parate treatment cases arising under Title VII were set forth by
the Supreme Court in McDonnell Douglas v. Green.'5 Where une-
qual treatment in hiring, firing, or promotion is alleged, the first
burden is on the plaintiff to establish by a preponderance of the
evidence a prima facie case of discrimination. Second, if the plain-
tiff succeeds in establishing a prima facie case, the burden shifts to
the defendant to articulate some legitimate nondiscriminatory rea-
son for the employee's rejection. Third, should the defendant carry
this burden, the plaintiff must have an opportunity to prove by a
preponderance of the evidence that the reason offered by the de-
fendant was merely a pretext for discrimination." The Fifth Cir-
cuit reexamined these standards in Burdine v. Texas Department
of Community Affairs"' after the Supreme Court vacated and re-
manded the case to the appellate court."'

Burdine had filed suit in the District Court for the Western
District of Texas, alleging that the failure to promote her and the
termination of her employment were predicated on gender discrim-
ination in violation of Title VII.T The plaintiff had started work
for the defendant in January 1972 and was promoted in July 1972.
Her supervisor resigned in November of that year, and Burdine

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individ-
ual's race, color, religion, sex, or national origin; or
(2) to limit, segregate or classify his employees or applicants for employ-
ment in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as
an employee, because of such individual's race, color, religion, sex or na-
tional origin.

13. 411 U.S. 792 (1973). In McDonnell Douglas, a black employee brought suit under
Title VII, claiming he had been discharged from his job at McDonnell Douglas because of
his civil rights activities. Id. at 794.

14. Id. at 802-04.
15. 647 F.2d 513 (5th Cir. May 1981).
16. Texas Dep't of Community Affairs v. Burdine, 101 S. Ct. 1089, 1097 (1981).
17. Id. at 1092.
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was assigned additional duties. The supervisor's position remained
vacant for six months, although the plaintiff had applied for the
position. A male was hired as supervisor when a reorganization oc-
curred, and Burdine was fired.18

The district court held that the agency's decision had not been
based on sex discrimination.19 It founded its decision on testimony
by the defendant that the termination was based on consultations
with advisors and a nondiscriminatory evaluation of the relative
qualifications of the individual workers.2

On appeal, the Fifth Circuit decided that the district court's
finding that the male hired as supervisor was better qualified was
not clearly erroneous, but it reversed on the issue of Burdine's ter-
mination.2 1 The Fifth Circuit held that the defendant in a Title
VII case bore the burden of proving by a preponderance of the
evidence that he had nondiscriminatory reasons for not hiring or
not promoting an employee and that the applicant hired or pro-
moted was better qualified than the plaintiff.2 Because it found
that the defendant had not carried these burdens of proof, the
court reversed this part of the case.2

The Supreme Court granted certiorari because the holding of
the Fifth Circuit was in conflict with the decisions of other circuit
courts.2 4 The Court found that the Fifth Circuit had erred in re-
quiring the defendant to prove by a preponderance of the evidence
the existence of nondiscriminatory reasons for terminating the
plaintiff. The court of appeals had required more than is necessary
under the standards set by McDonnell Douglas2 5 The Supreme

18. Id.
19. Id.
20. Id.
21. Burdine v. Texas Dep't of Community Affairs, 608 F.2d 563, 570 (1979), vacated

and remanded, 101 S. Ct. 1089 (1981).
22. Id. at 567.
23. Id. at 570.
24. 101 S. Ct. at 1093.
25. Id. at 1096. The Supreme Court stated that the court of appeals had also erred in

requiring the employer to show that the person hired for the position in question was more
qualified than the plaintiff. According to the Supreme Court, the appellate court would re-
quire the defendant to give preferential treatment to minorities and women whenever their
qualifications were equal to those of white male applicants. The Court pointed out that
Title VII does not require such treatment; it gives the employer discretion to choose among
equally qualified applicants, provided that the decision is not based on unlawful criteria. Id.
at 1096-97.

[Vol. 13:361
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Court stated that the defendant bears a burden of production, not
a burden of persuasion. The defendant need only articulate a non-
discriminatory reason for his acts that would allow the trier of fact
to conclude that the hiring or promoting decision had not been
based on discriminatory reasons.2 6 On this basis, the Supreme
Court vacated and remanded the case.2 7

On remand, in an opinion consistent with the Supreme Court's
decision, the Fifth Circuit found the decision of the district court
to be correct.2 8 The appellate court corrected its earlier decision by
stating, "[T]he defendant employer need only produce admissible
evidence that would allow the trier of fact rationally to conclude
that the employment decision had not been motivated by discrimi-
natory animus. His burden in this respect is one of production
only, not one of persuasion. 2 9 The court also overruled its previ-
ous holding on the question of qualifications and conformed to the
Supreme Court's ruling by finding that "the criterion in evaluating
employment decisions is equality of employees' objective qualifica-
tions, not superiority of those possessed by the preferred
employee.",,0

The Burdine case changed much in the Fifth Circuit's inter-
pretation of Title VII. Prior to Burdine, the court had assumed
that once a plaintiff proved a prima facie case of discrimination,
the defendant must prove the existence of nondiscriminatory rea-
sons for his actions by a preponderance of the evidence. It is now
clear that the defendant's burden is one of production rather than
persuasion.8 1 Burdine also reaffirmed the employer's right to hire
an equally qualified white male rather than a minority-group mem-
ber, without having to prove that the chosen applicant was better
qualified. The employer need only explain clearly the nondiscrimi-
natory reasons for his choice. 2

In Merriweather v. Hercules, Inc.,as the Fifth Circuit again
dealt with the issue of burden of proof in a Title VII case. In Mer-

26. Id. at 1096.
27. Id. at 1097.
28. Burdine v. Texas Dep't of Community Affairs, 647 F.2d 513, 514 (5th Cir. May

1981).
29. Id.
30. Id.
31. Id.
32. Id.
33. 631 F.2d 1161 (5th Cir. Dec. 1980).
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riweather seventeen black employees of Hercules brought a class
action against the defendant under Title VII, claiming that their
discharges were based on racial discrimination. 4 The district court
signed a consent decree to resolve the dispute between the class
and the company. The decree allowed four members of the class to
submit their cases to a special master. A fifth member was added
when he objected to the decree. The special master concluded that
three of the five had not carried the burden of establishing that
their discharges were based on racial discrimination but that the
other two plaintiffs had proved this fact.35 The district court
awarded the two employees back pay and attorneys' fees.36 Hercu-
les appealed the district court's holding, and it argued that the
special master had not subjected the plaintiffs to the three-part
McDonnell Douglas burden of proof test. 7 The master had stated
that the main issue in the case was whether the employee's dis-
charge was due to discrimination or was the result of an even-
handed policy applied to black and white employees alike. 8 Her-
cules claimed that this interpretation of the McDonnell Douglas
test was erroneous because it did not encompass the three basic
steps required by that case to show discrimination in employment.
The Fifth Circuit held that the master's statement did not create
an error, because it was clear that he had understood the burden of
proof requirements of McDonnell Douglas. The court said that the
defendant's argument was based on an overly narrow reading of
the master's opinion, and that when the opinion was read in its
entirety, it was clear that the master was aware of and had already
adhered to the McDonnell Douglas test.39 Thus, Merriweather

34. Id. at 1163.
35. Id. at 1163-64. One plaintiff, Hood, was removed from Hercules' employment rolls

because of an alleged ulcer condition. The doctor at Hercules did not order an X-ray to see
if the condition still existed. The other plaintiff, Cunningham, cut two of his fingers during a
layoff. When he was called back to Hercules for work, the company's doctor told him he
could not work. Cunningham claimed Hercules gave him no chance to show he could do the
job and that white employees of Hercules suffered similar accidents and continued their
employment. Id. at 1164-65.

36. Id. at 1164.
37. Id. at 1165.
38. Id.
39. Id. In reaching this conclusion, the court pointed out that although the special

master had not specifically used the words "prima facie" and "pretext" in discussing the
plaintiffs' cases, it was apparent that he had examined all the relevant facts and adhered to
the correct test. "The terms 'prima facie' and 'pretext' alone are not magical, the absence of

[Vol. 13:361
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reemphasized the necessity of following the McDonnell Douglas
test for allocating burden of proof in Title VII cases.

2. Establishing a Prima Facie Case

(a) Elements Necessary in a Title VII Disparate Treatment
Case

In Burdine v. Texas Department of Community Affairs, 0 the
Fifth Circuit adhered to the United States Supreme Court's ruling
in McDonnell Douglas concerning the factors necessary to prove a
prima facie case of discrimination. Under the McDonnell Douglas
test, the plaintiff must show (1) that he belongs to a racial minor-
ity,41 (2) that he applied and was qualified for a job for which the
employer was seeking applicants, (3) that despite his qualifications
he was rejected, and (4) that after his rejection the position re-
mained open and the employer continued to seek applications
from persons of complainant's qualifications.42 Burdine proved all
of these factors to the appellate court's satisfaction. She was a
qualified woman, as had been shown by her employer's giving her
the additional duties of a supervisor. She had applied for the su-
pervisor's job, and the position had remained open for six months.
She had not been given the job upon her request, but a man who
had been under her supervision was later hired for the position.'

The Fifth Circuit reaffirmed the McDonnell Douglas test by
finding that all four of the elements must be established in order
for a plaintiff in a Title VII action to prove a prima facie case.

(b) Application of the McDonnell Douglas Test to Section 1983
Actions

The Fifth Circuit considered the evidence needed for a prima
facie case in Lee v. Conecuh County Board of Education."" The
plaintiff, Gantt, brought this section 1983'4 action against the

which will deny a plaintiff's access to a favorable judgment under Title VII." Id. at 1166.
40. 647 F.2d 513 (5th Cir. May 1981).
41. Although McDonnell Douglas deals with racial discrimination, the same factors

apply to a case of sex discrimination. Jurinko v. Edwin L. Wiegand Co., 497 F.2d 403 (3d
Cir. 1974).

42. McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973).
43. Texas Dep't of Community Affairs v. Burdine, 101 S. Ct. 1089, 1094 n.6 (1981).
44. 634 F.2d 959 (5th Cir. Jan. 1981).
45. 42 U.S.C. § 1983 (1976). This section states:

19821 367
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school board. He claimed that the defendants had violated his con-
stitutional rights by repeatedly failing to promote him to principal
because of his race. 6

The district court found that Gantt had established all the
factors needed under McDonnell Douglas to prove a case of dis-
crimination but that the defendants had successfully rebutted this
accusation. 7 The Fifth Circuit overturned the district court's rul-
ing, concluding that the defendant's reasons for not promoting the
plaintiff had not rebutted the plaintiff's prima facie case. '8

In analyzing the district court's finding that Gantt had estab-
lished a prima facie case, the Fifth Circuit had to decide whether
the lower court had correctly held that the elements needed to
prove a prima facie case under section 1983 were the same as those
required in a Title VII action. 9 This was a question on which the
Fifth Circuit had never expressly ruled.50 The court had previously
stated that it would be logical to apply the McDonnell Douglas
test for a prima facie case to section 1983 cases 1 and had held that
if section 1983 and Title VII were both used as the bases of an
individual suit, the elements needed to prove a prima facie case
would be the same."

In Lee the court finally decided that in section 1983 suits al-
leging racial discrimination, the factors set forth in McDonnell
Douglas represent one way a plaintiff may establish a prima facie
case." The appellate court stated that "[s]ection 1983 actions chal-

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the depriva-
tion of any rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.

Id.
46. 634 F.2d at 960. Gantt, a teacher in the county, had all the qualifications needed

for the office of principal and had applied several times for the position. He had never been
hired, although a number of vacancies had occurred. Id.

47. Id. at 961.
48. Id. The Fifth Circuit stated that just because one position as a principal had been

offered to a black, that this was not determinative of the case. The court also said that the
defendant's assertion that Gantt was unfit for the position was "pretextual." Id. at 963-64.

49. Note 42 supra, and accompanying text.
50. 634 F.2d at 961-62.
51. Ramirez v. Sloss, 615 F.2d 163, 168-69 (5th Cir. 1980).
52. Whiting v. Jackson State Univ., 616 F.2d 116, 121 (5th Cir. 1980).
53. 634 F.2d at 961-62.

[Vol. 13:361368
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lenging racial discrimination under the equal protection clause and
Title VII disparate treatment cases both require a showing of dis-
criminatory motive, and the nature of a prima facie showing is the
same in either case . *.".., Although the Fifth Circuit held that
the same factors for establishing a prima facie case must be consid-
ered under both statutes, it did limit this holding. The court
pointed out that the McDonnell Douglas factors might not be ap-
plicable if other constitutional violations were involved.58

Under Lee, when standards required in a Title VII action are
applied to a case brought under section 1983, a plaintiff need not
show actual discrimination to establish a prima facie case.
" 'Rather, [he must offer] proof of actions taken by the employer
from which [the court] infer[s] discriminatory animus because ex-
perience has proved that in the absence of any other explanation it
is more likely than not that those actions were bottomed on imper-
missible considerations.'", 0

(c) Defining "Similarly Situated" for Purposes of Establishing
Disparate Treatment

The phrase "similarly situated" is used in Title VII cases to
describe an element that is necessary to prove a prima facie case.
To establish a prima facie case of sex discrimination based upon
disparate treatment, the plaintiff must show that she is a member
of a protected minority and that, because of her sex, she and a
"similarly placed" male received dissimilar treatment.5 7

The Fifth Circuit analyzed the term "similarly situated" as
used in Title VII cases in Rohde v. K.O. Steel Castings, Inc.6 8 In
Rohde the plaintiff filed an employment discrimination action in
district court after she was discharged following an altercation with
another employee, Lopez, who was not dismissed. 9 The district

54. Id. at 962.
55. Id. For example, when employment discrimination in violation of first amendment

rights has been charged, the court employs somewhat different standards. Id.
56. Id. (quoting Furnco Constr. Corp. v. Waters, 438 U.S. 567, 579-80 (1978)).
57. Rohde v. K.O. Steel Castings, Inc., 649 F.2d 317, 322 (5th Cir. June 1981).
58. 649 F.2d 317, 322 (5th Cir. June 1981).
59. Id. at 319. Rohde and Lopez had been engaged in an affair, about which the defen-

dant knew. One evening, at Rohde's house, Lopez struck Rohde. Rohde informed the per-
sonnel director that she had been injured, and he allowed her to remain at home. After
returning to work she was again assaulted by Lopez, and the personnel director told her to
take the week off. When she returned to work, she was told her services were no longer

1982] 369
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court appointed a United States magistrate to hear the case and
determine the merits. The defendant tried to rebut the plaintiff's
allegations that she had been fired because of her sex by present-
ing evidence that Lopez had been an excellent worker while Rohde
had been a poor employee. The magistrate's findings supported
K.O.'s position, but the district court rejected the findings and
concluded that Rohde had presented a prima facie case which K.O.
had failed to rebut.6

K.O. appealed to the Fifth Circuit. One of its arguments was
that the district court had erred in its definition of "similarly situ-
ated" as used under Title VII with regard to a sex discrimination
case. To prove a prima facie case, the plaintiff must show that she
and a "similarly situated" male received dissimilar treatment."
The magistrate had interpreted the term "similarly situated" to
mean "performing functions of the same or substantially similar
type, requiring equal skills, efforts and responsibilities." '

The Fifth Circuit disagreed with K.O. and the magistrate and
found that the magistrate's definition of "similarly situated" was
too narrow. The Fifth Circuit stated that when analyzing differen-
tial treatment in pay scales, equality in skill, effort, and responsi-
bility are relevant, but when establishing a prima facie case of dis-
parate treatment in the discharge of an employee, these factors are
irrelevant." In the latter case, the relevant finding is that two em-
ployees are involved in or accused of the same offense and are dis-
ciplined differently."

The term "similarly situated" was thus given greater breadth
by the Fifth Circuit. Under Rohde, the phrase as applied to dis-
charges refers not to the functions and responsibilities of the dis-
charged employee's job but to the circumstances surrounding his
dismissal.

This interpretation allows a party to sue her employer for dis-
criminatory discharge if she and another employee holding differ-
ent positions are involved in the same offense and the other em-

needed. Id.
60. Id.
61. Id. at 322.
62. Id. at 321-22. Lopez and Rohde performed very different jobs. Lopez was a clean-

ing room foreman; Rohde was a secretary. Id. at 319.
63. Id. at 322.
64. Id.

370 [Vol. 13:361
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ployee is retained while the plaintiff is fired. No longer does
"similarly situated" apply only if the two parties are employed in
the same capacity.

(d) Pattern-or-Practice Discrimination: Determining Relevant
Labor Market

During this survey period, the Fifth Circuit was faced with de-
ciding the correct method of determining the relevant labor market
from which an employer must choose his work force. In Markey v.
Tenneco Oil Co.,66 the plaintiff filed a class action against Tenneco
for violations of Title VII and 42 U.S.C. § 1981.6 Markey claimed
he had been discharged from his job as a laborer at the Tenneco
plant because he was black. He also claimed that the defendant
discriminated against blacks in its hiring, discharge, promotion,
and pay practices.6 7

To prove a prima facie case of pattern-or-practice discrimina-
tion in violation of Title VII, a plaintiff must show a "'significant
statistical disparity between the racial, sexual, or ethnic balance
and composition of an employer's work force and that of the com-
munity from which the workers are hired.' "68

The employer may then introduce evidence in an attempt to
rebut the inference raised by the plaintiff. Therefore, it is ex-
tremely important that a plaintiff identify the correct labor market
in establishing a prima facie case. Markey had used the New Orle-
ans metropolitan statistical area, claiming that Tenneco attracted
employees from each of the parishes in the area. 9

The district court held that the New Orleans area was not a
relevant market and that the labor market should have been deter-
mined by looking at the parishes where current employees of Ten-
neco had lived when they were hired.7

The Fifth Circuit disagreed with the district court's calcula-

65. 635 F.2d 497 (5th Cir. Jan. 1981).
66. 42 U.S.C. § 1981 (1976).
67. 635 F.2d at 498.
68. Falcon v. General Tel. Co., 626 F.2d 369, 380 (5th Cir. Sept. 1980), vacated and

remanded, 101 S. Ct. 1752 (1981) (for further consideration in light of Texas Dep't of Com-
munity Affairs v. Burdine, 101 S. Ct. 1189 (1981)) (quoting United States v. City of Alexan-
dria, 614 F.2d 1358, 1364 (5th Cir. 1980).

69. 635 F.2d at 499.
70. Id.
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tions on the ground that the areas from which an employer actu-
ally draws his employees are not necessarily the areas from which
he might reasonably be expected to draw them.71 As the appellate
court stated, "The trial court's approach would permit an em-
ployer to limit the number of blacks in his employ merely by
recruiting and hiring from predominantly white areas. ' 72 The Fifth
Circuit remanded the case and suggested that to define a relevant
labor market, the lower court should assign a statistical weight to
the number of blacks in each parish based on the contribution of
that parish to the applicant pool.78 It concluded that this would be
a more accurate measure of the parish's contribution to Tenneco's
labor pool. The Fifth Circuit added that the trial court should also
consider any evidence that might help to define the areas from
which Tenneco would normally be expected to draw its
employees.74

The Markey decision clarified one important means of deter-
mining whether an employer has been discriminating against a cer-
tain class of people. The court narrowed the channels a plaintiff or
an employer can use in determining a relevant labor market. The
determination can no longer be a haphazard guess on the part of
either party. Both sides must consider the percentage of the class
discriminated against in each area, based on that area's contribu-
tion to the applicant pool.

B. Substantive Issues: Bases for Discrimination

1. Sex

Kirkpatrick v. Seligman & Latz, Inc.75 involved two counts of
employment discrimination. The plaintiff, a transsexual, brought
an action under 42 U.S.C. § 1985(c) 7 1 against her7

7 former employ-
ers after she had been fired from her job in a beauty parlour. The
plaintiff's first count alleged that the defendant had conspired to
deny her the rights guaranteed her as a woman under the Consti-

71. Id. at 500.
72. Id.
73. Id.
74. Id. at 501.
75. 636 F.2d 1047 (5th Cir. Feb. 1981).
76. 42 U.S.C. § 1985(c) (1976).
77. The Fifth Circuit referred to the plaintiff by using female pronouns, because her

suit was filed after the sex readjustment had been completed. 636 F.2d at 1048 n.1.
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tution. The second count claimed that she had been denied her
rights as a transsexual.7 s The plaintiff, known as Robert Kirkpat-
rick at the time of her discharge, had informed her employer that
she was preparing to undergo a "medically supervised sex reassign-
ment process" from male to female and, thereafter, began wearing
female attire to work. When she refused to wear male clothing, she
was fired.7

The district court dismissed the first count of the plaintiff's
complaint on the grounds that she had failed to allege conspiracy
to deprive her of equal protection as required by section 1985(c).
The district court also dismissed count two because it determined
that since transsexuals were not members of a suspect class, relief
could not be granted.8

On appeal, the Fifth Circuit upheld the district court's dismis-
sal of count one. The court found that because the proposed sex
reassignment was from "male to female," it was clear that Kirkpat-
rick was a male when she started wearing female clothes. There-
fore, the defendant's refusal to allow her to wear female clothing
was not a discriminatory action against the plaintiff as a woman. 81

The court said it did not need to answer the plaintiff's claim that
sex is a suspect class, because there was no cause of action under
the sex issue.82

The Fifth Circuit also found no need to determine whether
transsexuals are members of a suspect class, because the plaintiff
had never alleged conduct on the part of the defendant that dis-
criminated against transsexuals as a class or against the plaintiff as

78. Id. at 1048-49. Although the Fifth Circuit has not determined whether a discharge
based on transsexuality is prohibited by Title VII or § 1981, they have said that discharge
for homosexuality is not prohibited by either statute. Smith v. Liberty Mut. Ins. Co., 569
F.2d 325, 327 n.1 (5th Cir. 1978). Several other courts have held that a discharge based on
transsexuality does not afford a cause of action under Title VII or § 1981. E.g., Holloway v.
Arthur Andersen & Co., 566 F.2d 659 (9th Cir. 1977); Powell v. Read's, Inc., 436 F. Supp.
369 (D. Md. 1977).

79. 636 F.2d at 1048. The plaintiff's physician directed her to live as a female in prep-
aration for the operation. After she started wearing female clothing, representatives from
the salon and department store where the salon was located told the plaintiff that she must
return to male attire and that refusal to do so would be grounds for termination. Kirkpat-
rick refused to wear male clothes and was fired. Id.

80. Kirkpatrick v. Seligman & Latz, Inc., 475 F. Supp. 145, 147 (M.D. Fla. 1979), a/I'd,
636 F.2d 1047 (5th Cir. Feb. 1981).

81. 636 F.2d at 1049.
82. Id.
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a member of such a class. The plaintiff was fired for the way she
dressed, not because she notified the defendants that she was a
transsexual.8 3

Since the Fifth Circuit refused to decide whether sex or
transsexuality is a suspect class, it has left open the question
whether the district court was correct in stating that transsexuality
is definitely not a suspect class. The Fifth Circuit did find that
there is no cause of action for sex discrimination by a transsexual
until the "sex reassignment" takes place. 4 Thus, although the
court in Kirkpatrick did not address all the issues, it did clarify
when a sex discrimination suit by a transsexual can go forward.

2. National Origin

The Fifth Circuit was presented with an important issue of
first impression when it accepted the appeal of Spiess v. C. Itoh &
Co. (America).8 5 Resolution of the case turned on the court's inter-
pretation of the 1953 Treaty of Friendship, Commerce, and Navi-
gation between the United States and Japan.a6

American employees of a New York corporation wholly owned
by a Japanese parent corporation filed a class action under Title
VII and 42 U.S.C. § 1981 against their employer. The plaintiffs
claimed that the defendant had discriminated against them by of-
fering managerial promotions and other benefits only to Japanese
citizens.817 Itoh-America filed a motion to dismiss, claiming that the
Treaty of 1953 between the United States and Japan precluded the
plaintiff's suit.8 The defendant argued that the Treaty gave it im-
munity from American employment discrimination laws in choos-
ing executive personnel.8 9

The district court denied the defendant's motion to dismiss,
stating that since Itoh-America was an American corporation (al-

83. Id. at 1050.
84. Id. at 1049.
85. 643 F.2d 353 (5th Cir. Apr. 1981).
86. Treaty of Friendship, Commerce and Navigation, Apr. 2, 1953, United States-Ja-

pan, 4 U.S.T. 2063, T.I.A.S. No. 2863 [hereinafter cited as Treaty].
87. 643 F.2d at 355.
88. Id. Article VIII(l) of the Treaty, supra note 86, 4 U.S.T. at 2070, provides in part

that "companies of either Party shall be permitted to engage, within the territories of the
other Party, accountants and other technical experts, executive personnel, attornseys, agents,
and other specialists of their choice."

89. 643 F.2d at 355.
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though owned by a Japanese parent corporation), it fell under arti-
cle XXII(3) of the Treaty and was subject to the laws of the
United States.90 On appeal, the Fifth Circuit had to determine
whether the 1953 Treaty between the United States and Japan
provided American subsidiaries of Japanese corporations with the
absolute right to hire managerial, professional, and other special-
ized personnel of their choice, irrespective of American law pro-
scribing local discrimination in employment.9

"The Japanese Treaty is one in a long line of Friendship,
Commerce, and Navigation (FCN) treaties negotiated. . . between
the United States and other countries." 9 These treaties are self-
executing treaties; they are binding without the implementation of
legislation. The court thus found that "unless federal civil rights
laws reflect an affirmative disavowal of the rights provided by the
Treaty, it is [the court's] duty to implement the treaty rights. '94

The Fifth Circuit rejected the district court's interpretation
that the nationality of the company was determined by the place
of its incorporation. The appellate court believed the district
court's interpretation would create unnecessary distinctions be-
tween subsidiaries of Japanese corporations and branches of such
corporations. The Fifth Circuit cited a recent Second Circuit deci-
sion which observed that the interpretation of the district court
would create a "crazy quilt pattern" in which branches of Japanese
corporations would get many rights under the Treaty, while sub-
sidiaries would receive only minor protection.9 6 The court accord-
ingly held that the defendant may exert all rights extended to

90. Spiess v. C. Itoh & Co. (America), 469 F. Supp. 1, 6 (S.D. Tex. 1979), rev'd, 643
F.2d 353 (5th Cir. Apr. 1981). Article XXII(3) of the Treaty, supra note 86, 4 U.S.T. at
2080, provides that "Companies constituted under the applicable laws and regulations
within the territories of either Party shall be deemed companies thereof and shall have their
juridical status recognized within the territories of the other party."

91. 643 F.2d at 355.
92. Id.
93. See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 494 F. Supp. 1263, 1266

(E.D. Pa. 1980).
94. 643 F.2d at 356.
95. Id.
96. Id. The Fifth Circuit agreed with the Second Circuit that " '[i]t is illogical to infer

that the drafters of the Treaty intended to make such a dramatic distinction between forms
of business operation.' " Id. at 358 (quoting Avigliano v. Sumitomo Shoji America, Inc., 638
F.2d 552, 556 (2d Cir. 1981)).
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"companies" under the Treaty."' It concluded that the defendant
corporation was exempt from domestic employment discrimination
laws to the extent that it discriminated in favor of Japanese citi-
zens in employment for executive and technical positions."

III. DISCRIMINATION BASED ON ALIENAGE

In this survey period, the Fifth Circuit reviewed an important
case dealing with discrimination on alienage. Doe v. Plyler"
presented the hotly contested question of whether it was the job of
a state to provide free education to children who are in the country
illegally.

A group of undocumented children, represented by their par-
ents, brought suit against the Tyler Independent School District
(TISD). 100 They were challenging TISD's policy of charging $1000
per year for each undocumented child as a prerequisite to enroll-
ment."' TISD had implemented this fee through section 21.031 of
the Texas Education Code,102 which guarantees free public educa-
tion only to those children legally within its borders. Texas has not
provided financial aid or free education to alien children who can-
not document the legality of their presence.'03 The district court
held that section 21.031 and the TISD tuition policy violated the
equal protection clause of the fourteenth amendment.'"

On appeal, the Fifth Circuit reviewed previous cases concern-
ing the equal protection question. It found that the fourteenth
amendment's due process protections extend to aliens, even if they

97. 643 F.2d at 363.
98. Id. at 359. One of the circuit judges vigorously dissented. Circuit Judge Reavley

believed that by the terms of the Treaty a company incorporated in the United States was a
United States company. Id. at 372 (dissenting opinion).

99. 628 F.2d 448 (5th Cir. Oct. 1980), petition for cert. filed, 50 U.S.L.W. 3079 (U.S.
Aug. 25, 1981) (probable jurisdiction noted).

100. Id. at 450. The State of Texas intervened as a party defendant. The district court
issued a preliminary injunction to prohibit the tuition policy of charging illegal aliens for
education and ordered that the suit be tried as a class action; the class would include all
undocumented school-age children of Mexican origin living within the TISD. Id.

101. Id.
102. TEx. EDUC. CODE ANN. § 21.031(c) (Vernon 1972 & Supp. 1980-1981).
103. 628 F.2d at 449-50.
104. Doe v. Plyler, 458 F. Supp. 569, 590 (E.D. Tex. 1978), afl'd, 628 F.2d 448 (5th Cir.

Oct. 1980), petition for cert. filed, 50 U.S.L.W. 3079 (U.S. Aug. 25, 1981) (probable jurisdic-
tion noted).
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are in the United States illegally.'"5 On this basis, the court upheld
the equal protection holding of the district court.1 " It found that
the Texas statute was unconstitutional as applied to illegal
aliens.0 7 The court never decided the question of what level of ju-
dicial scrutiny to use, since they determined the statute was infirm
regardless of the strictness of scrutiny used.'"8 Accordingly, the
Fifth Circuit affirmed the district court's order to prohibit the de-
fendant from following section 21.031 of the Texas Education Code
and TISD's tuition policy.

The Fifth Circuit's decision that states must educate illegal
aliens calls into question the free education policies of many juris-
dictions. This case may have a great impact on many school dis-
tricts throughout the border states.

B.M.

IV. FIRST AMENDMENT

During the survey period, the Fifth Circuit decided important
cases in which parties invoked the protections and prohibitions of
the first amendment. The court was active in all facets of the first
amendment.

105. 628 F.2d at 454 (citing Shaughnessy v. United States, 345 U.S. 206 (1953)). The
State argued that if Texas is not bound to provide a free education to aliens in their own
country then they should not be required to do so just because the aliens violated the immi-
gration laws and entered the state illegally. But the court of appeals rejected this argument,
stating that equal protection should be granted to everyone within the state's jurisdiction as
provided in the fourteenth amendment. The State also urged that it was illogical to let the
federal government deny the benefits of its social programs to illegal aliens and not allow
the states to do the same. The court noted that the federal government had this right be-
cause of its power to regulate immigration-a power that is not reserved for the states. 628
F.2d at 455-56.

106. 628 F.2d at 454. The court decided that the fourteenth amendment prohibits a
state from denying equal protection of the laws to "any person within its jurisdiction." The
appellate court concluded that illegal aliens are certainly within the jurisdiction of the state
where they live and, therefore, fall under the protection of the fourteenth amendment. Id.

107. Id. at 458.
108. Id. The court stated that the statutory classification might deserve strict scrutiny

for several reasons advocated by the plaintiffs, but said that they did not have to answer the
question. The reasons that they reviewed were that education might be considered a funda-
mental right, that children should not be punished because of their parents, and that alien-
age should always be given strict scrutiny. (It was not pure alienage because the state ex-
cluded everyone but citizens and legal aliens.) Id. at 456-58.
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A. Freedom of Religion

In pertinent part, the first amendment declares, "Congress
shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof . . .,.

In O'Hair v. Hill,1 0 Texas atheist Madalyn Murray O'Hair
and the Society of Separationists, Incorporated presented the dis-
trict court with a plethora of complaints, alleging a complex series
of constitutional violations. Plaintiff contended that article I, sec-
tion 4 of the Texas Constitution"' should be declared a violation
of the first amendment's prohibition on the establishment of
religion."'

The Fifth Circuit isolated no fewer than ten claims upon
which varied forms of declaratory, injunctive, and monetary relief
were requested."' Ms. O'Hair asked that "the payment of salaries
to all those holding office or positions of trust in Texas . . . be
enjoined because those salaries [were] paid pursuant to the re-
quirement of section four that all such persons acknowledge the
existence of a Supreme Being . . . .,,i Ms. O'Hair also requested
that state civil and criminal proceedings against her be halted.1 5

She alleged due process violations in that she was subjected to an
inherently biased judge and to a jury not selected from an appro-
priate cross-section of the community."'

The Fifth Circuit viewed appellant's arguments as being
purely academic," 7 since injury in fact was neither pleaded nor

109. U.S. CONST. amend. I.
110. 641 F.2d 307 (5th Cir. Apr. 1981).

111. "No religious test shall ever be required as a qualification to any office, or public
trust, in this State; nor shall any one be excluded from holding office on account of his

religious sentiments, provided he acknowledge the existence of a Supreme Being." TEx.

CONST. art. I, § 4.
112. 641 F.2d at 309.
113. Id.
114. Id. at 312.
115. Id. at 310-11.
116. Id. at 310. O'Hair argued that atheists were in fact excluded from jury service

because of their beliefs. The court noted that absent an authoritative state interpretation of
whether a juror was an office holder, the court must abstain. Id. at 312-13. The Fifth Circuit
noted that any resolution of the controversy would be based upon a tentative interpretation
of state law and suggested that a Texas court was the proper forum for initial decision of
the issue of whether atheists must be excluded from jury service under the Texas Constitu-
tion. Id. at 311.

117. See id. at 310. The appellants did not allege any effect that the asserted estab-

lishment of religion had on them, but merely desired injunctive and monetary relief and a
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proved."" Finding that the appellant had pleaded no cognizable
injury," 9 the Fifth Circuit affirmed the lower court's dismissal of
the suit.

In another case with religious aspects, EEOC v. Mississippi
College, 20 a college owned, controlled, and operated by the Missis-
sippi Baptist Convention attempted to resist a subpoena issued by
the Equal Employment Opportunity Commission (EEOC) in con-
nection with an investigation of a charge of discrimination. The
college argued that "once it showed (1) an established policy of
preferring Baptists in its hiring decisions, (2) that the individual
hired for the position was Baptist, and (3) that the charging party
was not a Baptist, § 702 [of Title VII] 12' prevented the EEOC from
investigating further the charge of discrimination. 12 2 The college
also argued that the employment relationship between a religious
educational institution and its faculty is exempt from Title VII. "

Sympathetic to the college's argument, and fearful that an
EEOC investigation would result in excessive entanglement of the
government in church affairs, the district court ruled that the
EEOC had no authority to investigate sex discrimination charges
at a religious institution. 24 The district court was also of the opin-
ion that application of Title VII to a religious educational institu-
tion violated the establishment and free exercise clauses of the first
amendment and that the college was therefore exempt from the
legislation. 2 Characterizing the college's strong reliance on Mc-
Clure v. Salvation Army 1 2 as misplaced, the Fifth Circuit vacated
and remanded. 27

declaratory judgment that § 4 facially violated the establishment clause of the first
amendment.

118. Id. at 311-12. One of the appellant's arguments was that all state court proceed-
ings should be enjoined because the requirement of acknowledging the existence of a Su-
preme Being disqualified the entire Texas judiciary as biased. Id. at 311 n.1.

119. Id. at 310. The court stated, "Pleading of an injury in fact is a prerequisite for
maintenance of an action in federal court." Id. at 309-10.

120. 626 F.2d 477 (5th Cir. Sept. 1980).
121. 42 U.S.C. § 2000e-1 (1976).
122. 626 F.2d at 484-85.
123. Id. at 485.
124. EEOC v. Mississippi College, 451 F. Supp. 564, 566-67 (S.D. Miss. 1978), vacated

and remanded, 626 F.2d 477 (5th Cir. Sept. 1980), cert. denied, 49 U.S.L.W. 3969 (U.S.
June 30, 1981) (No. 80-1703).

125. Id. at 565.
126. 460 F.2d 553 (5th Cir.), cert. denied, 409 U.S. 896 (1972).
127. 626 F.2d at 489.
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In McClure, a wage and sex discrimination suit between a
church and its ministers, the Fifth Circuit rejected the church's
argument that the section 702 exemption applies to all actions that
a religious organization may take with respect to an employee
whose work is connected with its "religious activities. 1 28

The language and the legislative history of § 702 compel the con-
clusion that Congress did not intend that a religious organization
be exempted from liability for discriminating against its employ-
ees on the basis of race, color, sex or national origin with respect
to their compensation, terms, conditions or privileges of
employment. 29

Whether the extension of Title VII to those employees outside
the church-minister relationship violates the first amendment re-
quires examination of the congressional enactment in light of both
the free exercise and establishment clauses. 18 0 To determine
whether a congressional enactment violates the establishment
clause, "the Supreme Court has examined three principal criteria:
(1) whether the statute has a secular legislative purpose, (2)
whether the principal or primary effect of the statute is neither to
advance nor to inhibit religion, and (3) whether the statute fosters
'an excessive government entanglement with religion.' "131

The Fifth Circuit focused its inquiry on the third criterion:
whether the statute fosters an excessive entanglement with relig-
ion. The court used the trifurcated test of Lemon v. Kurtzman32

to answer the question in the negative. Characterizing the college's
purpose as pervasively secular, the Fifth Circuit found only a mini-
mal burden imposed by the application of Title VII and, therefore,
no excessive government entanglement.188

To determine whether a statutory enactment violates the free
exercise of a sincerely held religious belief, the Fifth Circuit ap-

128. 460 F.2d at 555, 558.
129. Id. at 558.
130. See 626 F.2d at 489.
131. Id. at 486.
132. 403 U.S. 602 (1971). In Lemon the Court evaluated three factors to determine

whether government entanglement with religion would be excessive: (1) the character and
purposes of the institutions that are benefitted; (2) the nature of the aid that the state
provides; and (3) the resulting relationship between the government and the religious au-
thority. Id. at 614-15.

133. 626 F.2d at 488.

[Vol. 13:361380



CIVIL RIGHTS

plied the test enunciated in Wisconsin v. Yoder.13" The Fifth Cir-
cuit found that the relevant inquiry was the impact of the statute
not upon the institution but upon the institution's exercise of its
sincerely held beliefs.1"5

Because the burden placed upon the free exercise of religion by
the application of Title VII to religious educational institutions is
slight, because society's interest in eradicating discrimination is
compelling, and because the creation of an exemption greater
than that provided by § 702 would seriously undermine Congress'
attempts to eliminate discrimination, we conclude the application
of Title VII to educational institutions such as Mississippi College
does not violate the free exercise clause of the first amendment. ' "

Although at opposite ends of the religious spectrum, both
O'Hair and Mississippi College illustrate important first amend-
ment principles adhered to by the Fifth Circuit. O'Hair is a con-
crete example of the general proposition that, in a democratic soci-
ety, the complaints of a minority will be afforded serious
consideration. Allegations of constitutional violations will be re-
solved on constitutional grounds and not dismissed as frivolous,
groundless, or unreasonable merely because society in general
chooses a different course of conduct.

Mississippi College is indicative of the problems that arise
when religious organizations go forth into the world pursuing activ-
ities generally thought to be secular in nature and subject to gov-
ernment regulation. The Fifth Circuit clearly established that only
within narrow confines would a religious organization be allowed to
engage in discriminatory conduct because of its beliefs. The deci-
sion in Mississippi College is an important guideline in determin-
ing when the court will sustain the charge of interference with re-
ligion. The Fifth Circuit implies that religious organizations will

134. 406 U.S. 205 (1972), cited in EEOC v. Mississippi College, 626 F.2d at 488. In
Mississippi College the Fifth Circuit wrote:

In determining whether a statutory enactment violates the free exercise of a
sincerely held religious belief, the Supreme Court has examined (1) the magnitude
of the statute's impact upon the exercise of the religious belief, (2) the existence of
a compelling state interest justifying the burden imposed upon the exercise of the
religious belief, and (3) the extent to which recognition of an exemption from the
statute would impede the objectives sought to be advanced by the state.

626 F.2d at 488.
135. 626 F.2d at 488.
136. Id. at 489.
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not be insulated from government scrutiny and regulation when
they depart from spiritual affairs and enter into worldly activities.

As the churches gain increased political and economic influ-
ence, it is likely the Fifth Circuit will be called upon to build on its
decision in Mississippi College and further delineate when conduct
by a religious organization otherwise constitutionally allowed (or
even protected) may properly be regulated. To what extent a sin-
cerely held religious belief will or will not make permissible other-
wise proscribed conduct has not been fully determined.

B. Freedom of Speech

"Congress shall make no law . . . abridging the freedom of
speech .... ,1'7 The Fifth Circuit has demonstrated a strong com-
mitment to this principle even when the speaker is espousing an
unpopular view or is a member of an unfavored group.

1. Protection of Dissent

In Shamloo v. Mississippi State Board of Trustees,18 Sadegh
Shamloo and other Iranian students at Jackson State University
participated in two student demonstrations to indicate their sup-
port of the Ayatollah Khomeini. The Iranian students were sub-
jected to disciplinary action for failing to comply with Jackson
State regulations, and sanctions of varying degree were applied
against them. In examining the college's rules, the court found that
only those activities of a "wholesome" nature would be ap-
proved."3 9 The court deemed this restriction to be an impermissi-
ble regulation on the content of speech and concluded that appel-
lants had been disciplined for violating an unconstitutional rule. 4

Furthermore, the court found the term "wholesome" to be uncon-
stitutionally vague. 14 1

In Shamloo the district court had concluded that "'the dem-
onstration had a disruptive effect with respect to other students'
rights.' ",142 The Fifth Circuit stated this was not enough to place

137. U.S. CONST. amend. I.
138. 620 F.2d 516 (5th Cir. July 1980).
139. Id. at 523.
140. Id. at 524.
141. Id.
142. Id. at 522.
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the demonstration outside the protection of the first amendment.
The court must also conclude that the disruption was a material
disruption of classwork or involved substantial disorder or invasion
of the rights of others. 143

The Fifth Circuit found it an abuse of the trial judge's discre-
tion to refuse a preliminary injunction preventing Jackson State
from enforcing the disciplinary proceedings that resulted in proba-
tion or suspension of thirty-one Iranian students. 144 The cause was
remanded with an order to the trial judge to grant the preliminary
injunction until the case could be decided on the merits. Whether
the demonstrations were protected speech would turn on how row-
dily the students had behaved. 14

5

In Shamloo the Fifth Circuit has once again demonstrated its
total dedication to protecting legitimate dissent. While fifty Ameri-
cans were being held hostage in Iran, the Fifth Circuit found the
speech of an Iranian student in support of the Ayatollah Khomeini
to be constitutionally protected.

2. Private Speech of Public Employees

When the government acts as an employer, it is prevented
from completely suppressing the speech of its employees. When
unpopular views are expressed, or criticisms are made, firings or
demotions may follow. These actions lead to charges of retaliation,
and the private speech of public employees has become a fertile
ground for litigation. To examine the way in which the court will
resolve these controversies, this survey will discuss two representa-
tive cases.

In Van Ooteghem v. Gray,46 plaintiff was hired by defendant,
the treasurer of Harris County, Texas. Van Ooteghem advanced to
the position of assistant county treasurer and performed his job in
a professional manner. The court described him as hardworking
and brilliant. Van Ooteghem was allowed to set his own hours and
to take time off as needed. The controversy arose when Van
Ooteghem informed Gray he was a homosexual and expressed his
intention to address the commissioners court concerning civil

143. Id.
144. Id. at 525.
145. Id. at 522.
146. 628 F.2d 488 (5th Cir. Oct. 1980), cert. denied, 50 U.S.L.W. 3570 (U.S. Jan. 19,

1982) (No. 80-1284, 1980 Term; renumbered No. 81-938, 1981 Term).
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rights of homosexuals. Gray promptly restricted Van Ooteghem to
office hours corresponding to the times during which citizens were
permitted to address the commissioners court. When Van
Ooteghem refused to accept his new schedule, he was dismissed.147

As a nontenured employee, Van Ooteghem could have been
fired for no reason whatsoever. But no public employee may be
dismissed from his job for a constitutionally infirm reason. No gov-
ernmental benefit may be denied for a reason that infringes consti-
tutionally protected interests, including freedom of speech. "8

The Fifth Circuit agreed with the district court that Van
Ooteghem had been dismissed because he chose to address the
commissioners court. The significant point of the Van Ooteghem
decision is the test formulated by Judge Goldberg to determine
whether the speech by a public employee is constitutionally pro-
tected. He wrote that Pickering v. Board of Education149 sets out
the applicable standard. "The problem in any case is to arrive at a
balance between the interests of the [employee], as a citizen, in
commenting upon matters of public concern and the interest of the
State, as an employer, in promoting the efficiency of the public ser-
vices it performs through its employees."150 But the opinion does
not stop with a simple balancing test. The court wrote, "The state
cannot prevent the speech of its citizen absent a compelling state
interest."1' According to the court, this compelling-state-interest
standard is satisfied "only upon proof that the regulation of speech
was necessary to prevent a 'material and substantial interference'
with the operation of the public department.'1'5

Specially concurring, Circuit Judge Reavley took issue with
the new, stricter test. Describing freedom of political belief and as-
sociation as the keystone rights of the first amendment, he con-
tended that only these should be protected by the compelling-
state-interest test, as they are unlikely to interfere with the gov-
ernment's interest "'in promoting the efficiency of the public ser-

147. Id. at 490.
148. Id.
149. 391 U.S. 563 (1968).
150. Id. at 568, quoted in Van Ooteghem v. Gray, 628 F.2d at 492.
151. 628 F.2d at 492.
152. Id. at 493 n.4 (citing Branti v. Finkel, 445 U.S. 507 (1980); Elrod v. Burns, 427

U.S. 347 (1976); Buckley v. Valeo, 424 U.S. 1 (1976), as supporting the stricter compelling-
state-interest test).
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vices it performs through its employees.' "153 Writing that the pos-
sibility for interference is greater when the employee speaks out on
his beliefs, Judge Reavley found it "appropriate that a more leni-
ent-from the governmental employer's prospective-balancing
test [be] applied to restraints on public employees' speech, while a
more stringent compelling-state-interest test [be] applied to re-
straints on their rights of belief and association."'" Judge Reavley
was of the opinion that the Supreme Court follows this distinction
and that the Fifth Circuit should not disregard the Supreme
Court's use of different standards.' 55

In Swilley v. Alexander,56 the court again relied on Pickering
v. Board of Education, but spoke only of balancing "the interests
of a teacher, as a citizen, in commenting on matters of public con-
cern [with] the interest of the State, as an employer, in promoting
the efficiency of the public services it performs through its employ-
ees." 57 Swilley had issued a press release criticizing a principal for
holding tornado drills during lightning storms and sending small
children home unattended. This caused a controversy in the com-
munity, and the school board reprimanded Swilley.' 5

The Fifth Circuit distinguished matters of public concern
from mere personal attacks and found Swilley's comments consti-
tutionally protected.

In our view, the Supreme Court's language regarding the need for
superior-subordinate discipline and harmony was intended to
prevent public airing of obnoxious personal vendettas which are
almost always detrimental to any working relationship. But, the
Supreme Court did not intend to stifle discussion on matters of
legitimate public importance concerning the professional conduct
of school employees.' 5

During the survey period, several panels dealt with questions
raised by the private speech of public employees. When employed
by the government, an individual gains, an added benefit not en-
joyed by his private-enterprise counterpart: his job is not jeopard-

153. 628 F.2d at 499.
154. Id.
155. Id. at 499 n.4.
156. 629 F.2d 1018 (5th Cir. Nov. 1980).
157. Id. at 1020-21.
158. Id. at 1019.
159. Id. at 1021.
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ized by his protected speech. In Van Ooteghem Judge Goldberg
wrote that the private speech of public employees may not be reg-
ulated absent a compelling state interest. Judge Reavley main-
tained that only a balancing test need be applied and found this
stricter test to be an intrusion on the authority of the Supreme
Court. Whether the Fifth Circuit will adopt the panel's compel-
ling-state-interest test remains to be seen. In Swilley one panel
chose to continue using a balancing test instead of the compelling-
state-interest test.

C. Freedom of Assembly

"Congress shall make no law . ..abridging ... the right of
the people peaceably to assemble, and to petition the government
for a redress of grievances." 160 The first amendment ensures that
the political process will remain open to the people. The amend-
ment prevents government from limiting or inhibiting access to
methods of political expression by discouraging organization for
the effective presentation of a particular idea.

In Let's Help Florida v. McCrary,61 a political committee was
organized and registered under Florida law for the express purpose
of conducting a public education campaign to urge passage of a
constitutional amendment legalizing casino gambling in southern
Florida. "The committee [did] not support any individual
candidate. '" 16

The Florida Legislature had enacted a comprehensive election
code, one provision of which limited the size of contributions made
to a single political committee. 6 ' The district court invalidated the
statute as a violation of the first amendment. The Fifth Circuit
affirmed and stated that the right to make political contributions is
pjotected by the first amendment as an important freedom of
association.1"

160. U.S. CONST. amend. I.
161. 621 F.2d 195 (5th Cir. July 1980), a/f'd mem. sub nom. Firestone v. Let's Help

Fla., 50 U.S.L.W. 3546 (U.S. Jan. 12, 1982) (No. 80-970).
162. Id. at 197.
163. FLA. STAT. ANN. § 106.08(1)(d) (West Supp. 1981). The Florida statute provides:

"(1) No person or political committee shall make contributions ... in excess of the follow-
ing amounts: ... (d) To any political committee in support of, or in opposition to, an issue
to be voted on in a state-wide election, $3,000." Id.

164. 621 F.2d at 199, 201.
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The court made a distinction between a state's interest in reg-
ulating a candidacy election and its interest in regulating a referen-
dum election. 6 ' Citing Buckley v. Valeo,1 ' a case involving federal
restrictions upon political expenditures, the Fifth Circuit wrote
that the sole government interest recognized by the Supreme
Court as a justification for restricting contributions was the pre-
vention of quid pro quo corruption between a candidate and con-
tributor.167 The court noted that "when people vote on a referen-
dum proposal, they directly decide the pertinent political issue for
themselves. Large contributions for publicity by one group or an-
other do not influence the political decision makers. . . the voters
. ..except in a manner protected by the first amendment."'

Many people believe that new political action committees may
have a decisive effect in the future on campaigns for public office
and point to the 1980 elections to support their claims. To the ex-
tent that money can educate the electorate, the Fifth Circuit has
given its full support to a thorough exposition of the campaign is-
sues to the voters.

V. VOTING RIGHTS

The Fifth Circuit is strongly committed to protecting the four-
teenth and fifteenth amendment guarantees that all citizens shall
have the right to participate in the electoral process.

When one group attempts to dilute the voting strength of a
weaker group, the courts have been quick to intervene. The use of
at-large elections is often effective in diluting the minority vote,
and in Zimmer v. McKeithen'69 the court set out the primary fac-
tors to consider in examining impermissible dilution of a minor-
ity's vote.

[W]here a minority can demonstrate a lack of access to the pro-
cess of slating candidates, the unresponsiveness of legislators to
their particularized interests, a tenuous state policy underlying
the preference for multi-member or at-large districting, or that

165. Id.
166. 424 U.S. 1 (1976).
167. 621 F.2d at 199.
168. Id. at 200.
169. 485 F.2d 1297 (5th Cir. 1973) (en banc), afld on other grounds sub nom. East

Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976).
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the existence of past discrimination in general precludes the ef-
fective participation in the election system, a strong case is
made. 7 o

Under Zimmer the fact of dilution is established upon proof of the
existence of an aggregate of these factors, but not all need be
proved in order to obtain relief.1 71

Zimmer became the leading case in the Fifth Circuit to resolve
vote-dilution controversies and was relied on in Bolden v. City of
Mobile. 72 Bolden originated as a class action on behalf of all Ne-
gro citizens of the city of Mobile, Alabama. Plaintiffs alleged,
among other things, that the city's practice of electing commission-
ers at large by majority vote unfairly diluted the voting strength of
Negroes in violation of the fourteenth and fifteenth amend-
ments.'17  Finding violations of constitutional rights, the district
court ordered Mobile's city commission disestablished and re-
placed by a municipal government consisting of a mayor and a city
council composed of members selected from single-member dis-
tricts.17 " The Fifth Circuit affirmed. 17 5

In a plurality decision, with six separate opinions published,
the Supreme Court reversed,7 6 holding that Zimmer was decided
upon the misunderstanding that proof of a discriminatory effect, as
opposed to a discriminatory purpose, was all that was necessary to
prove a violation of the equal protection clause.17 The plurality
was unwilling to find a violation of either the fourteenth amend-
ment 7 8 or the fifteenth amendment M absent a finding of discrimi-
natory purpose. Justice Stewart, for the plurality, wrote that "the
so-called Zimmer criteria upon which the District Court and the
Court of Appeals relied were most assuredly insufficient to prove

170. Id. at 1305. The court also listed several "enhancing" factors: "the existence of
large districts, majority vote requirements, anti-single shot voting provisions and the lack of
provision for at-large candidates running from particular geographical subdistricts." Id.

171. Id.
172. 571 F.2d 238 (5th Cir. 1978), rev'd, 446 U.S. 55 (1980).
173. Id. at 242.
174. Bolden v. City of Mobile, 423 F. Supp. 383, 404 (S.D. Ala. 1976), aff'd, 571 F.2d

238 (5th Cir. 1978), rev'd, 446 U.S. 55 (1980).
175. 571 F.2d at 247.
176. City of Mobile v. Bolden, 446 U.S. 55 (1980).
177. Id. at 71.
178. Id. at 66.
179. Id. at 62.
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an unconstitutionally discriminatory purpose in the present
case."

180

The apparent demise of Zimmer has created a temporary vac-
uum which the Fifth Circuit is struggling to fill. The reaction of
the judges to Bolden has varied. Called upon to resolve a vote-
dilution controversy wherein black voters alleged county commis-
sion, school board, and city council at-large elections were discrim-
inatory, Judge Kravitch in McMillan v. Escambia County"8 ' wrote
the following: "As Justice White predicted, however, we still are
somewhat 'adrift in uncharted seas with respect to how to
proceed.' ,,182

Lodge v. Buxton,'88 a panel decision with Judge Henderson
dissenting, is a careful examination of the effects of Bolden and
how subsequent constitutional attacks on the at-large electoral
process should be resolved. Buxton involved yet another assault on
the system of at-large elections. Plaintiffs, a class consisting of all
black residents of Burke County, Georgia, alleged the county's sys-
tem of at-large elections limited black access to the political sys-
tem and thereby violated fourteenth and fifteenth amendment
rights."" The Fifth Circuit affirmed the lower court's finding that a
policy neutral in origin had been subverted to invidious pur-
poses,"8 but the principles set out are applicable to fact situations
transcending the instant case.

The court set out certain pre-Bolden tenets that remain
unchanged:

At-large voting is not per se unconstitutional .... No group,
whether racially or ethnically identifiable has a right to elect rep-
resentatives proportionate to its voting power in the commu-
nity .... Even consistent defeat at the polls by a racial minority
does not, in and of itself, give rise to constitutional claims....
[And finally, iln order to find a law, racially neutral on its face,
unconstitutional, the plaintiff must prove that it was conceived or
maintained with the intent or purpose of promoting invidious

180. Id. at 73.
181. 638 F.2d 1239 (5th Cir. Feb. 1981).
182. Id. at 1242.
183. 639 F.2d 1358 (5th Cir. Mar. 1981).
184. Id. at 1360.
185. Id. at 1380.
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discrimination.'8 6

The court in Buxton attempted to harmonize Bolden with the
Fifth Circuit's position in Zimmer. This was no easy task, as
Bolden was a fragmented opinion commanding only a plurality,
with a total of six separate opinions being published. The court
wrote, "There are certain principles that can be stated definitively
after Bolden. A plaintiff bringing a voting dilution case attacking
an electoral system that is racially neutral on its face, may chal-
lenge such system on the grounds that it violates either the Four-
teenth or Fifteenth Amendment.' 187

After establishing a right of action, the court set out what the
plaintiff must show. "An even less disputable principle, after
Bolden, is that a plaintiff challenging an at-large voting system
must prove that the system was created or maintained for the pur-
pose of limiting the access of or excluding Blacks from effective
participation in that system." 188

Stating that the Supreme Court has increased the burden of
proof, the court explicitly concluded that absent proof of unre-
sponsiveness by the elected officials, a prima facie case cannot be
established.'89 A racially definable group may challenge an electo-
ral system on dilution grounds only by showing that the system
invidiously operates to the detriment of their interests.1 9

The Fifth Circuit observed that the most significant factor be-
hind the Supreme Court's decision in Bolden was that the Zimmer
criteria failed to adduce sufficient evidence to allow an inference of
discriminatory purpose."91

According to the court, the following rule has been
established:

A cause of action under the Fourteenth or Fifteenth Amend-
ment asserting unconstitutional vote dilution through the mainte-
nance of an at-large electoral system is legally cognizable only if
the allegedly injured group establishes that such system was cre-
ated or maintained for discriminatory purposes .... An essen-

186. Id. at 1362-63.
187. Id. at 1372.
188. Id. at 1373.
189. Id. at 1373-74.
190. Id. at 1374.
191. Id. at 1374-75.
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tial element of a prima facie case is proof of unresponsiveness by
the public body in question to the group claiming injury. Proof of
unresponsiveness, alone, does not establish a prima facie case suf-
ficient to shift the burden of proof to the party defending the
constitutionality of the system; responsiveness is a determinative
factor only in its absence."'

According to the court in Buxton, the departure point for fur-
ther growth in the law is that the Zimmer criteria are no longer
dispositive but merely indicative. The criteria are not exclusive,
and even though all are established, an inference of discriminatory
purpose is not necessarily to be drawn. In the search for evidence
to support a finding of purposeful vote dilution, the test is for the
trial court to look beyond the Zimmer criteria and consider the
"totality of the circumstances" upon which to base a ruling on the
precise issue of discriminatory purpose.1 93

During the survey period, the Fifth Circuit was confronted
with numerous vote-dilution cases. What was thought to be well-
settled law was thrown into a state of flux with the Supreme
Court's simultaneous reversal of Bolden and rejection of Zimmer.

Whether the fifteenth amendment grants an independent
cause of action in cases involving allegations of vote dilution was a
key issue which fragmented the Court in Bolden and led to a plu-
rality decision.1 94 Unfortunately, the Fifth Circuit has been unable
to reach a consensus on the very issue which split the Supreme
Court. 9 5

192. Id. at 1375.
193. Id.
194. The plurality opinion of Justice Stewart, joined by Chief Justice Burger and Jus-

tices Powell and Rehnquist, expressed the view that when Negroes registered and voted
without hindrance, there could be no fifteenth amendment violation to support a claim of
impermissible vote dilution. 446 U.S. at 65. Interpreting the fifteenth amendment to pro-
hibit only an intentional discriminatory denial or abridgment by government of the privilege
to vote on account of race, color, or previous condition of servitude, and finding that Ne-
groes in Mobile register and vote without hindrance, the plurality found both lower courts
in error in believing there was any invasion of the protection of the fifteenth amendment.
Id.

Justice Stevens, concurring in the judgment, explicitly disagreed with the plurality's
opinion that the fifteenth amendment applies only to practices that directly affect access to
the ballot. Id. at 84 n.3.

195. Illustrative of the conflict is McMillan v. Escambia County, 638 F.2d 1239 (5th
Cir. Feb. 1981), in which the court stated, "We adopt the plurality view that vote dilution
violates only the Fourteenth Amendment. Accordingly, the plaintiffs cannot succeed under
... the Fifteenth Amendment ...." Id. at 1243 n.9. The Buxton court wrote, "We con-
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Until the court convenes en banc to make a definitive determi-
nation of what the law will be, it is possible that different panels
will reach contrary results. The Fifth Circuit has an admirable re-
cord of avoiding this internal schism.196

The Fifth Circuit should quickly establish new guidelines for
the district-courts as they attempt the resolution of these contro-
versies that threaten to submerge the judiciary in the political
process.

J.W.S.

VI. PUBLIC SCHOOL DESEGREGATION

A. Intradistrict Desegregation

During the survey period, the Fifth Circuit reaffirmed its sup-
port for the mandate handed down by the Supreme Court in
Brown v. Board of Education'" that public schools shall eradicate
all vestiges of segregation. Twenty-seven years after Brown, contin-
ued resistance to public school desegregation received notoriety in
Valley v. Rapides Parish School Board,198 where parents, school
and state officials, and the state judiciary challenged federal au-
thority. At the time of the appeal, litigation had been ongoing for
sixteen years, bouncing from school board to federal district court
to the court of appeals and back in efforts to implement a feasible
plan for a unified system.'"

clude, therefore, that five Justices believe the Fifteenth Amendment creates a right of action
in voting dilution cases." 639 F.2d at 1373.

196. In Atlantis Dev. Corp. v. United States, 379 F.2d 818 (5th Cir. 1967), the court
observed that anyone familiar with the history of the Fifth Circuit would be aware of the
following:

This Court, unlike some of our sister Circuit Courts who occasionally follow a
different course, has long tried earnestly to follow the practice in which a decision
announced by one panel of the Court is followed by all others until such time as it
is reversed, either outright or by intervening decisions of the Supreme Court, or
by the Court itself en banc.

Id. at 828.
197. 347 U.S. 483 (1954).
198. 646 F.2d 925 (5th Cir. May 1981).
199. The litigation instituted March 23, 1968, resulted in a "free transfer" plan that

remained in effect until 1969, when supplemental relief was sought. Although the district
court held that the plan had a real prospect of creating a unitary system, the Fifth Circuit
reversed and remanded for a new plan in Hall v. St. Helena Parish School Bd., 417 F.2d 801
(5th Cir.), cert. denied, 396 U.S. 904 (1969). The Fifth Circuit applied the "real prospect"
standard of Green v. School Bd. of New Kent County, 391 U.S. 430, 439 (1968), but found
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As a last resort, the federal district court created and ordered
implementation of its own plan, which caused a realignment of at-
tendance zones and the closing of one all-black and one all-white
school. The community resisted vociferously. Parents organized
and began meeting on the premises of the closed white school to
teach their children. In addition, they submitted to the court order
only after a restraining order was issued and they faced the possi-
bility of $100 to $300 a day in fines.300

In this heated situation, the parents of three girls obtained an
order from state District Judge Richard E. Lee giving provisional
custody of their children to a family in another school district
where the girls enrolled. The federal district court, on discovering
the pretext, ordered them to leave the school. The ensuing battle
over where the girls should attend school resulted in Judge Lee
and United States District Judge Nauman Scott repeatedly en-
joining each other from interfering with each other's rulings. 1 Ul-
timately, Judge Scott enjoined school officials, the local sheriff and
constable, the Louisiana state police, the Attorney General of Lou-
isiana, Judge Lee, and "'all other persons with notice of this or-
der' ,,"02 and added a penalty of $500 a day for violations. When
Judge Scott's authority was established as supreme, the contempt
motions were dismissed, but the girls were ordered to comply, and
their transcripts were held to assure attendance in the designated
school.2 03

Valley represents both tragedy, that resistance is still vocifer-

that subsequent alternative measures yielded a disparity between intended effect and actual
result. In 1969 and 1970 the court reversed three neighborhood zoning plans that had been
adopted by the district court and reversed a similar fourth plan in Valley v. Rapides Parish
School Bd., 422 F.2d 814 (5th Cir. 1970). Twice more, in Valley v. Rapides Parish School
Bd., 423 F.2d 1132 (5th Cir. 1970), and Valley v. Rapides Parish School Bd., 434 F.2d 144
(5th Cir. 1970), the Fifth Circuit reversed in part plans approved by the district court and
gave additional directions to achieve the result of actual integration. The government moved
for supplemental relief in 1973 and 1974 and some adjustments were made, but the motions
were suspended awaiting court orders until 1979, when private plaintiffs filed for supple-
mental relief. In April 1980 the government's 1974 motion was heard and a plan was
presented for a systemwide remedy. No one else offered a plan, but the district court re-
jected the government's plan while affirming the need for further relief. The court adopted
its own plan on August 6 in Valley v. Rapides Parish School Bd., 499 F. Supp. 490, 492-95
(W.D. La. 1980), modified, 646 F.2d 925 (5th Cir. May 1981).

200. 646 F.2d at 934.
201. Id. at 934-35.
202. Id. at 935-36.
203. Id. at 936.
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ous and interferes with the personal education of children, and
hope, that the plan will end the protracted history of desegregation
litigation .2

0 A primary lesson of this case is that "resistance will be
perpetually fruitless. '20 6 Flatly rejecting objections to implement-
ing a new plan just days before the school term began, the Fifth
Circuit strongly reiterated the mandate that desegregation must be
achieved now.2 06 The court illustrated in Valley that defiance as
well as "more subtle attempts to thwart the progress of desegrega-
tion will only prolong the process and possibly increase the bur-
dens . ..,,o and that the court will not ignore its task under the
Constitution.0 8

Valley highlighted the ongoing struggle between federal and
state authority. After sixteen years of litigation, members of the
community and state judiciary were seen attempting to prevent
implementation of the federal court's plan.2 0 ' However, in this
struggle for control, the Fifth Circuit affirmed federal supremacy
on every issue where conflict arose between state and federal or-
ders. Even the question whether the district court had acted prop-
erly in vacating Judge Lee's order regarding custody of the girls
(an issue usually reserved to the state courts) was disposed of with
a statement that the federal court will "pierce the veil of sham" in
actions designed to hinder enforcement of a federal constitutional
guarantee.2 10 The Fifth Circuit affirmed the principle that the
"'state policy must give way. . ,12' and followed a prior Louisi-
ana Supreme Court ruling2 12 that the court system may not be

204. Id. at 944.
205. Id.
206. Id. at 941. This mandate is not new to the courts. Twenty-six years ago in Brown

v. Board of Educ., 349 U.S. 295 (1955), the Supreme Court mandated that public schools
admit students on a racially nondiscriminatory basis "with all deliberate speed." Id. at 301.
Nine years later in Griffin v. County School Bd., 377 U.S. 218 (1964), the Supreme Court
indicated that the time for complying with Brown had run out. Id. at 234. In Green v.
County School Bd., 391 U.S. 430 (1968), the Supreme Court stated, "[Tihe burden on a
school board today is to come forward with a plan that promises realistically to work, and
promises realistically to work now." Id. at 439. Throughout desegregation litigation, the
court has emphasized an urgency in achieving a unitary school system.

207. 646 F.2d at 944.
208. Id.
209. Id. at 928-29.
210. Id. at 943.
211. Id. (quoting United States v. Scotland Neck City Bd. of Educ., 407 U.S. 484, 488

(1972)).
212. Swope v. St. Mary Parish School Bd., 256 La. 1110, -, 241 So. 2d 238, 242
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used to circumvent orders by a federal court that had already as-
serted its jurisdiction."" In this case, the supremacy clause bound
state officials and state courts.21 4

The Fifth Circuit also relied on the federal supremacy doc-
trine in United States v. Texas Education Agency, 2" 5 which
stemmed from a remand"O of a 1970 court-ordered integration
plan for students in the South Park Independent School District
(SPISD). As in Valley, protracted litigation in Texas Education
Agency had not resulted in a completely unitary system. Although
a plan had been approved and progress had been made toward
that end, the government had requested supplemental relief since
1976 to assure that the existence of one-race schools was not the
result of any discriminatory action.2 17 The Fifth Circuit rejected
the lower court's finding that SPISD had been converted to a uni-
tary system by adoption of its 1970 desegregation plan and reiter-
ated that a "school system is not automatically desegregated when
a... plan is adopted and implemented."' 8  -

Before Valley and Texas Education Agency, many school dis-
tricts might have rested with the fact that they had a viable plan
for achieving a racially balanced system. Since these two decisions,
school districts must reexamine the status of their progress toward
this goal and realize that additional judicial intervention is possi-
ble. The court, in Texas Education Agency, emphasized that juris-
diction and supervision did not end until the public school district
was declared "unitary." 9 Until then, the court would not be fore-
closed from considering motions for supplemental relief or other
motions affecting the operations of the schools. And the Valley
court supported the grant of broad discretionary power to a federal
district where there existed a duty to eliminate all vestiges of
state-imposed segregation120 and where school authorities had

(1970).
213. 646 F.2d at 943-44.
214. Id. at 944.
215. 647 F.2d 504, 505-06 (5th Cir. May 1981).
216. United States v. South Park Indep. School Dist., 566 F.2d 1221 (5th Cir.), cert.

denied, 439 U.S. 1007 (1978).
217. 647 F.2d at 505.
218. Id. at 508. See Henry v. Clarksdale Mun. Separate School Dist., 579 F.2d 916, 921

(5th Cir. 1978).
219. 647 F.2d at 50S.
220. 646 F.2d at 937 (citing Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1

(1971)).
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failed to remedy the situation.2' Although the school board in
Valley contended that its current plan would eventually be effec-
tive, the Fifth Circuit affirmed the district court's plan and stated,
"A plan which gives promise of establishing a unitary system can-
not foreclose further relief if it does not in fact abolish ...
segregation."

222

Emphasizing the breadth of judicial power to correct condi-
tions that offend the Constitution, the Fifth Circuit stated that the
only criterion for validating a judicial desegregation plan was that
it be reasonably related to its ultirliate objective.22 In the face of
efforts to thwart its orders, the district court was granted the ex-
ceptional discretionary power to close school facilities.2 4 Applying
the "reasonable relationship" standard, the Fifth Circuit approved
closing the white school, and indicated that the lower court was in
a better position to balance the interests involved.25 However, not-
ing the objections from parents and the extremely broad nature of
a total prohibition on using the closed schools, the court remanded
for further explanations to support a rationale for closing the black
school.

228

Parents in Valley who objected to the closing of the schools
claimed the right, recognized since Pierce v. Society of Sisters,"7

to direct the education of their children.228 The Fifth Circuit
clearly denied that parental rights included any "unqualified au-
thority to choose a particular public school, ' '22 but recognized a
parental right to place their children in private schools.23 0 Analo-
gizing the right to attend nonpublic schools to " 'the liberty of par-
ents. . . to direct the upbringing and education of children under
their control,' ",231 the Fifth Circuit prohibited the lower court from
withholding transcripts as a measure to assure compliance and re-

221. 646 F.2d at 938.
222. Id. at 937.
223. Id. at 938 (citing United States v. Jefferson County Bd. of Educ., 372 F.2d 836

(5th Cir. 1966)).
224. 646 F.2d at 943.
225. Id. at 942.
226. Id. at 940-41.
227. 268 U.S. 510 (1925).
228. Id. at 534-35.
229. 646 F.2d at 942 (citing Pierce v. Society of Sisters, 268 U.S. 510 (1925)).
230. 646 F.2d at 944. This right was recognized earlier in Pierce v. Society of Sisters,

268 U.S. 510, 534-35 (1925).
231. 646 F.2d at 944 (quoting Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925)).
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entry into the assigned school. " 2

After Valley, school districts should be careful not to interfere
with this parental right or, concurrently, with the right to travel,
by trying to compel attendance in public rather than private
schools. It is clear, however, that if a child is enrolled in the public
school system, compliance with desegregation orders is compulsory.

B. Interdistrict Desegregation

The Fifth Circuit was more conservative in its view of in-
terdistrict than intradistrict remedies. During the survey period, in
both Lee v. Lee County Board of Education" and Taylor v.
Ouachita Parish School Board,234 the court denied the govern-
ment's request for interdistrict relief.'8 5 Both decisions were based
on the Supreme Court's statement in Milliken v. Bradley28$ that
local school district autonomy is essential to the community, the
support for public schools, and the quality of the educational pro-
cess.2 87 The Fifth Circuit in both Lee and Taylor emphasized the
need for school district autonomy and respect for boundary lines in
view of the unique nature of each system's politics, finances, and
administration. 8

The standard used to determine interdistrict violations dif-
fered from that used for intradistrict violations. In Lee the Fifth
Circuit stated that intrusion into boundary lines would be war-
ranted where governmental action was a "substantial" or a "direct
cause" of a "significant" interdistrict segregative effect. 89 The Lee
court interpreted Milliken to require that (1) there be clear proof
of an interdistrict violation (2) causing interdistrict segregative ef-
fect before an interdistrict remedy could be imposed. 40 Using a
"clear proof" requirement, the court negated use of vicarious liabil-
ity theories such as inverse respondeat superior, under which a
school district was presumed to be responsible for other govern-

232. 646 F.2d at 944.
233. 639 F.2d 1243 (5th Cir. Mar. 1981).
234. 648 F.2d 959 (5th Cir. June 1981).
235. 648 F.2d at 972; 639 F.2d at 1271.
236. 418 U.S. 717 (1974).
237. Id. at 741-42.
238. 648 F.2d at 965; 639 F.2d at 1255-56. Both cases cited Milliken v. Bradley, 418

U.S. at 747.
239. 639 F.2d at 1256.
240. Id.
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mental actions. The court also voided the presumption that racial
imbalances between school districts had resulted from unconstitu-
tional acts of both school districts.241

In Lee the government requested interdistrict relief from vio-
lations in three districts that previously had been operated as dual
systems and had maintained various interrelationships in the
past.242 Two of the districts had successfully dismantled their dual
systems and maintained appropriate population distributions. All
three districts were clearly autonomous districts,24 but one school
in the third district, Lee County, still had an all-black student
population.2 44

The court distinguished the Lee situation from that in New-
burg Area Council, Inc. v. Board of Education, in which an in-
terdistrict remedy was approved. In Newburg boundary lines had
been ignored in ways that aided segregation. The school district,
boundaries in Newburg amounted to artificial lines drawn to pre-
serve segregation and were quite unlike the abandoned policies of
interdistrict transfers in Lee. 46

Also distinguished by the court from Lee, was Evans v.
Buchanan247 which involved separate and distinct school districts
that had historically shared facilities and had been interdependent
in pupil assignments. In Evans one black school had enrolled black
students from several districts, and white students also crossed dis-
trict boundaries to enroll in white schools. As in Lee, the cross-
district transfers had ceased, and the Evans court considered that
the historical practice of cross-district transfers could not, by itself,
be considered the proximate cause of current segregation or sup-
port an interdistrict remedy.2 8 In both cases, Evans and Newburg,
decisions to award interdistrict relief rested on recent events
rather than past patterns of interdistrict transfers.

In Lee the Fifth Circuit discussed Armour v. Nix,14 9 in which a

241. Id. at 1256-57.
242. Id. at 1250-52.
243. Id. at 1256.
244. Id. at 1250.
245. 510 F.2d 1358 (6th Cir. 1974), cert. denied, 429 U.S. 1074 (1977).
246. 639 F.2d at 1257-59.
247. 393 F. Supp. 428, 432-38 (D. Del.), aff'd, 423 U.S. 963 (1975).
248. 639 F.2d at 1260.
249. Id. at 1259 (ci'ting Armour v. Nix, No. 16708 (N.D. Ga. 1979), aff'd mem., 446

U.S. 930 (1980)).
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Georgia district court concluded that a history of student transfers
to aid racial segregation, without evidence of current effects, did
not warrant an interdistrict remedy. The court in Armour had so
concluded because suburban-urban residential patterns were found
to be the current cause of the racial disparities in the schools, and
those patterns were not the direct result of any official action on
the part of school authorities or any other governmental agent.25 0

In light of Evans, Newburg, and Armour, the court in Lee
found that there were many possible causes of residential segrega-
tion and resultant school segregation other than interdistrict trans-
fers or a history of dual systems." 1 The mere fact that two systems
cooperated did not negate their independent identities,2 5 and the
fact that the legislature,had frozen boundaries according to race
could not elicit an inference of discriminatory animus. " '

The other problem concerning interdistrict relationships in
Lee was that one of the districts had annexed adjacent property,
and thus, fewer whites attended the predominantly black school in
Lee County.2 5" The court made the following three determinations
concerning the annexations: That they were not motivated by dis-
criminatory intent; that the effect, though segregative, was de
minimis; and that the persons now living in the annexed areas
would not have been residing in the Lee School District "but for"
the annexations.5 Without evidence to prove that current segre-
gation in one school district was the result of an interdistrict viola-
tion, no interdistrict remedy was warranted.2

In contrast to Lee, the court, in Taylor v. Ouachita Parish
School Board,15 7 found that previous pupil transfers and overlap-
ping attendance zones had current segregative effects on city and
parish schools.25 8 However, in Taylor the segregative effect was in-

250. 639 F.2d at 1259.
251. Id. at 1260.
252. Id. at 1256.
253. Id. at 1262.
254. Id. at 1262-69.
255. Id. at 1265-68.
256. Id. at 1271.
257. 648 F.2d 959 (5th Cir. June 1981).
258. Id. at 965-66. The situation in Taylor was unique because parish school districts

and city school districts had overlapping boundaries, and children within the parish district
could elect to attend either parish or city schools. In 1965 and 1966 suits were filed sepa-
rately against the City of Monroe, Andrews v. City of Monroe, No. 11,297 (W.D. La., filed
Aug. 5, 1965) and Ouachita Parish, Taylor v. Ouachita Parish School Bd., No. 12,171 (W.D.
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sufficient to support interdistrict relief because of the absence of a
finding of discriminatory intent, without which there was no con-
stitutional violation.2 59 The Fifth Circuit rejected the district
court's use of presumptions to infer interdistrict segregative intent
where both districts had former de jure segregation.1s 0 Because the
overlapping attendance zones were primarily the result of legisla-
tive anomalies, created for purposes other than race, the court
chose to treat the problems of each district separately and elimi-
nated the overlapping zones. 61

C. Conclusion

All of the recent Fifth Circuit cases on public school desegre-
gation seem to have long histories in the courts. 62 The problems
and remedies of segregation are not new. But the Fifth Circuit has
firmly held its position of supremacy and reasserted its determina-
tion to eliminate all vestiges of segregation. Until a system has
been declared "unitary," it is not beyond supervision or interven-
tion of the court. If progress toward desegregation is too slow, the
court may impose its own plan or require year-by-year adjust-
ments, regardless of the inconvenience or opposition in the district;
the court's orders need only show a rational relationship to the de-
segregation objective. Given the well-established history of using
presumptions, vicarious liabilities, and other means to find a con-
stitutional violation, the single public school district is constantly
subject to the threat of future litigation. Care should be taken to
show that desegregation is in fact occurring with all deliberate
speed.

At the same time, the likelihood that interdistrict, rather than
intradistrict, remedies will be imposed on school districts is not
great. Without the aid of presumptions to establish intent, and
with the ability to explain population patterns as a result of many
variables other than deliberate state action, it would be difficult to

La., filed July 22, 1966). The district court informally consolidated the suits to consider the
interdistrict question and pretrial order regarding the city's desegregation plan. 648 F.2d at
961-64.

259. 648 F.2d at 966.
260. Id. at 965-67.
261. Id. at 969-70.
262. For example, 1981 litigation stemmed from actions instituted in 1965 in Valley

and Taylor and 1968 in Lee.
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find an interdistrict violation to warrant relief. Even a history of
past pupil transfers among districts may be ignored where segrega-
tion exists in fact, if current interdistrict practices are not segrega-
tive and school district autonomy is preserved.

Throughout the twenty-seven-year history of desegregation lit-
igation, the ultimate goal has been to achieve a unitary system.
Although the point at which schools may be deemed to have
achieved full compliance with the 1954 mandate in Brown' has
not yet become obvious, the intended result of such compliance is
clear. As the Fifth Circuit remarked in Valley, hopefully, once a
system has become unitary, "litigation will end and full attention
may be returned to the business of educating children in the best
way possible."'"

VII. PRISONERS' RIGHTS

During this survey period, the Fifth Circuit reaffirmed its posi-
tion that prisoners do not shed their constitutional rights in jail,"'
in opposition to the hands-off doctrine that states: "Courts are
without power to supervise prison administration or to interfere
with the ordinary prison rules or regulations.""0 Throughout the
survey period a struggle was evident between the court's reluctance
to interfere with jail administration and its obligation to enforce
constitutional standards for prisoners. The court did not attempt
to remedy all practices that could be considered "bad," but instead
dealt only with those aspects of prison life that involved constitu-
tional violations.

A. Eighth Amendment

The eighth amendment' 7 prohibition against cruel and un-
usual punishment has evolved in its scope along with the changing
standards of decency and societal attitudes and has been redefined
according to the current concept of "the dignity of man."2" Still,
the test of whether an aspect of punishment violates the eighth

263. Brown v. Board of Educ., 347 U.S. 483 (1954).
264. 646 F.2d at 944.
265. Jones v. Diamond, 636 F.2d 1364, 1368 (5th Cir. Jan. 1981) (en banc).
266. Banning v. Looney, 213 F.2d 771 (10th Cir.), cert. denied, 348 U.S. 859 (1954).
267. U.S. CONsT. amend. VIII. The amendment provides, "Excessive bail shall not be

required, nor cruel and unusual punishments inflicted." Id.
268. Trop v. Dulles, 356 U.S. 86, 100 (1958).
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amendment is subject to current standards of conduct; namely,
whether the punishment is "of such character or consequences as
to shock general conscience or to be intolerable in fundamental
fairness."' 69

1. Prison Conditions

In the early 1970s judicial intervention focused on enforce-
ment of specific violations of constitutional rights of" 'persons,' in-
cluding prisoners.' 7 0 The Eighth Circuit affirmed the lower dis-
trict court's approach to prison reform in Holt v. Sarver,'7 ' in
which the distinguishing aspects of prison life were considered to-
gether. Referring to conditions in the Arkansas Penitentiary Sys-
tem, the district court stated:

One cannot consider separately a trusty system, a system in
which men are confined together in large numbers in open bar-
racks, bad conditions in the isolation cells, or an absence of...
rehabilitation. All of those things exist in combination; each af-
fects the other; and taken together they have a cumulative impact
on the inmates regardless of their status 27

1

Since Holt, federal courts have expanded their traditional view
of isolated practices and have fashioned remedies to effect compre-
hensive reform where overall living conditions have made confine-
ment particularly egregious. 78 Such was the case in Jones v. Dia-
mond17

4 where the Fifth Circuit, in this survey period, chose to
view conditions as a whole rather than rule on the constitutionality

269. Lee v. Tahash, 352 F.2d 970, 972 (8th Cir. 1965).
270. Cruz v. Beto, 405 U.S. 319, 321 (1972) (per curiam).
271. 442 F.2d 304, 308-09 (8th Cir. 1971).
272. Holt v. Sarver, 309 F. Supp. 362, 373 (E.D. Ark. 1970), affd, 442 F.2d 304 (8th

Cir. 1971).
273. Inmates, D.C. Jail v. Jackson, 416 F. Supp. 119 (D.D.C. 1976); Martinez Rodri-

guez v. Jimenez, 409 F. Supp. 582 (D.P.R. 1976), aff'd, 551 F.2d 877 (1st Cir. 1977); Pugh v.
Locke, 406 F. Supp. 318 (M.D. Ala. 1976), modified sub nom. Newman v. Alabama, 559 F.2d
283 (5th Cir. 1977), rev'd in part as to proper parties to the litigation sub nom. Alabama v.
Pugh, 438 U.S. 781, cert. denied, 438 U.S. 915 (1978); Battle v. Anderson, 376 F. Supp. 402
(E.D. Okla. 1974); Gates v. Collier, 349 F. Supp. 881 (N.D. Miss. 1972), alfd, 501 F.2d 1291
(5th Cir. 1974); Taylor v. Sterrett, 344 F. Supp. 411 (N.D. Tex. 1972), aff'd in part, vacated
in part, and remanded, 499 F.2d 367 (5th Cir. 1974), cert. denied, 420 U.S. 983 (1975); Holt
v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970), afl'd, 442 F.2d 304 (8th Cir. 1971).

274. 636 F.2d 1364 (5th Cir. Jan. 1981) (en banc).
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of each aspect of prison life.""5

Throughout the Jones opinion, the Fifth Circuit expressed re-
luctance to become "enmeshed in the minutiae of prison opera-
tions"276 and remained mindful that "courts are ill equipped to
deal with the increasingly urgent problems of prison administra-
tion. .. "277 But after it found that the combined impact of con-
ditions in the prison made confinement itself cruel and unusual
punishment,7'7  the court asserted its power to intervene with
sweeping remedial orders that touched on almost every aspect of
prison life.

Apparently, the Fifth Circuit has not exclusively adopted the
totality of conditions approach used in the Jones decision. The
court took a different approach to similar conditions in Ruiz v. Es-
telle, ' 9 where it separately determined the potential merits of each
injunction issued by the lower court for potential constitutional
violations.'80

One of the aspects of prison life reviewed by the Ruiz court
was a lower court's mandate to single-cell prisoners. Although the
Fifth Circuit did not answer the question of how much space is
constitutionally required per prisoner, it based a stay of its injunc-
tion on the recent Supreme Court decision in Rhodes v. Chap-
man 2

8
1 and the 1979 Supreme Court decision in Bell v. Wolfish.182

The Rhodes court did not refer to conditions associated with over-
crowdedness when it clearly negated the idea that prisoners had to
be single-celled. 8  Taking a hands-off approach to that particular
issue, the Supreme Court stated that "the District Court had no
authority to consider whether double celing. . . was the best re-

275. Id. at 1371-73.
276. Id. at 1368 (quoting Bell v. Wolfish, 441 U.S. 520, 562 (1979)).
277. 636 F.2d at 1368 (quoting Procunier v. Martinez, 416 U.S. 396, 405 (1974)).
278. 636 F.2d at 1374. Conditions considered by the court included threats and acts of

violence, sexual abuse, kangaroo courts run by prisoners, use of trusties for prison manage-
ment, overcrowdedness, stifling heat, and inadequate diet. Id. at 1373-74.

279. 650 F.2d 555 (5th Cir. June 1981).
280. Id. at 567-77. The lower district court found separate constitutional violations in

abuses associated with overcrowdedness, security, supervision, health care, discipline, and
access to the courts. Injunctions cumulatively mandated sweeping reform throughout the
Texas Department of Corrections system. Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex.
1980), modified, 650 F.2d 555 (5th Cir. June 1981).

281. 101 S. Ct. 2392 (1981).
282. 441 U.S. 520 (1979).
283. See 101 S. Ct. at 2400-01.
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sponse to the increase in. .. prison population."""'
The Supreme Court adopted a totality-of-conditions approach

in its decision regarding space requirements, indicating that double
ceiling alone does not constitute infliction of "unnecessary or wan-
ton pain [and is not] grossly disproportionate to the severity of
crimes warranting punishment.' ' 85 The Fifth Circuit'86 and the Su-
preme Court 87 are in accord that double or multiple ceiling, when
combined with violence, fear, and other inhumane conditions,
would cumulatively violate the eighth amendment protections. But
the Fifth Circuit expressed doubt that an injunction mandating
single celling of prisoners would be upheld on appeal. After Jones
and Ruiz, conditions of overcrowdedness in prisons may be viewed
in either light, separately or in a totality, to determine their
constitutionality.

During the survey period, the Fifth Circuit took a stronger
hand in penal administration where the harm alleged to have oc-
curred in overcrowded prisons was violence. The court repeatedly
affirmed the obligation identified in Gates v. Collierasa for prison
officials to ensure that inmates are not subjected to punishment
beyond that which is necessary for orderly administration.'5

However, the eighth amendment has rarely been applied
where force was used to subdue an allegedly resisting prisoner. In
Williams v. Kelly, '° a guard's chokehold was not considered to vi-
olate the prisoner's constitutional rights even though the prisoner
died as a result.'9 1 To determine the constitutionality of the
guard's conduct, the Williams court referred to criteria established

284. Id.
285. Id. at 2399-2400.
286. See 650 F.2d at 568-69 (dictum).
287. See 101 S. Ct. at 2399-2400 (dictum).
288. 501 F.2d 1291 (5th Cir. 1974).
289. Id. at 1309. The Fifth Circuit found a violation in Wright v. El Paso County Jail,

642 F.2d 134 (5th Cir. Apr. 1981), in which a prisoner who testified as a witness against
another inmate was attacked after prison officials ignored his fears and requests for protec-
tion. Id. at 136. The obligation of prison officials to protect prisoners from physical abuse
required that the prison population in general be protected from violence and forced homo-
sexuality in Jones v. Diamond, 636 F.2d 1364 (5th Cir. Jan. 1981), in which a trusty system
utilized unscreened inmates and allowed them unchecked authority over other inmates. Id.
at 1373. See also Gates v. Collier, 501 F.2d at 1308-10.

290. 624 F.2d 695 (5th Cir. Aug. 1980), cert. denied, 101 S. Ct. 3009 (1981).
291. Id. at 698.
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in Johnson v. Glick2" that included consideration of "the need for
the application of force, the relationship between the need and the
amount of force that was used, the extent of injury inflicted, and
whether force was applied in a good faith effort to maintain or re-
store discipline or maliciously and sadistically for . . . causing
harm." 93 The Fifth Circuit's holding in Williams is illustrative of
a judicial trend to allow greater freedom to prison guards when a
disturbance or prisoner's conduct necessitates extreme measures to
regain order.2 94

2. Medical Care

A less obvious form of cruel and unusual punishment is depri-
vation of reasonable medical care for those who are incarcerated.
Broad concepts of "dignity, civilized standards, humanity, and de-
cency" 95 have been invoked in finding a possible constitutional vi-
olation in lack of adequate medical treatment. Without reasonable
care, a prisoner may suffer needless pain or death that serves no
penological purpose." ' The Supreme Court's ruling in Estelle v.
Gamble297 clearly established that "deliberate indifference to seri-
ous medical needs of prisoners constitutes the 'unnecessary and
wanton infliction of pain,' . . . proscribed . . . by the Eighth
Amendment."298 But standards for medical care have never been
spelled out. Courts have found constitutional violations when
painkillers were withheld,2 " when a prison doctor threw away part
of a prisoner's ear that had been cut off in a fight,aoo when a pris-
oner's vision was impaired because he was denied surgery after he
contracted a disease as a result of prison negligence,301 and when
rectal cancer was misdiagnosed as hemorrhoids after the prison

292. 481 F.2d 1028 (2d Cir.), cert. denied, 414 U.S. 1033 (1973).
293. Id. at 1033.
294. Complete freedom of action in all crises situations has not been upheld. For ex-

ample, in Spain v. Procunier, 600 F.2d 189 (9th Cir. 1979), the court held that the use of
tear gas during a prison disturbance could amount to cruel and unusual punishment. Id. at
193.

295. Jackson v. Bishop, 404 F.2d 571, 579 (8th Cir. 1968).
296. Estelle v. Gamble, 429 U.S. 97, 103 (1976).
297. 429 U.S. 97, 104 (1976).
298. Id. (citing Gregg v. Georgia, 428 U.S. 153, 173 (1976)).
299. Runnels v. Rosendale, 499 F.2d 733, 736 (9th Cir. 1974).
300. Williams v. Vincent, 508 F.2d 541, 544 (2d Cir. 1974).
301. Freeman v. Lockhart, 503 F.2d 1016, 1017-18 (8th Cir. 1974).
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doctor refused to perform an X-ray.1 2 On the other hand, there
was no violation when a prisoner lost the sight in his eye because a
specialist was not near enough to save it.303

After the Gamble decision, the Fifth Circuit applied its
"shocks the conscience" standard in Bass v. Sullivans " as an
equivalent to the test of "deliberate indifference. '"305 The "callous
indifference" test previously promulgated by the Fifth Circuit in
Newman v. Alabama 0 1 was also treated as an equivalent to the
test of "deliberate indifference. ' 07

In this survey period, the Fifth Circuit referred only to the
Gamble "deliberate indifference" test, but actually applied a
"shocks the conscience" standard of which "deliberate indiffer-
ence" is only one aspect. In Woodall v. Foti,305 the court delineated
the following considerations for assessing the merits of a prisoner's
claim of cruel and unusual punishment to determine whether there
had been an unconstitutional denial of psychiatric care:

On the one hand, [the court] should consider the seriousness of
the prisoner's illness, the need for immediate treatment, the
likely duration of his incarceration, the possibility of substantial
harm caused by postponed treatment, the prospects of some cure
or substantial improvement in his condition, and the extent to
which the prisoner presents a risk of danger to himself or other
inmates. On the other hand, [it] should consider the availability
and expense of providing psychiatric treatment and the effect of

302. Robinson v. Jordan, 494 F.2d 793, 795 (5th Cir. 1974).
303. Jackson v. Mississippi, 644 F.2d 1142, 1146-47 (5th Cir. May 1981).
304. 550 F.2d 229 (5th Cir. 1977), cert. denied, 434 U.S. 864 (1978). The standard was

derived from an earlier Fifth Circuit case, Novak v. Beto, 453 F.2d 661 (5th Cir. 1971).
305. 550 F.2d at 231.
306. 503 F.2d 1320, 1332 n.14 (5th Cir. 1974), cert. denied, 421 U.S. 948 (1975).
307. 550 F.2d at 231. The Supreme Court noted that the Newman case was among

those essentially in accord with Estelle v. Gamble, even though the terminology was not
identical. 429 U.S. at 106 n.14.

308. 648 F.2d 268 (5th Cir. June 1981). Prisoner Woodall had been diagnosed manic
depressive with suicidal tendencies and had been a patient in a mental hospital for
pedophilia (child sex deviance), the offense for which he was incarcerated. The prison staff
psychiatrist had advised him that he needed counseling, but no one in the prison was capa-
ble of treating pedophilia. As his depression grew worse, he attempted suicide, was hospital-
ized, and was subsequently kept in solitary confinement. Woodall alleged that solitary con-
finement of a manic depressive without psychiatric care or proper treatment showed
deliberate indifference to his health and well being, and that the prospects of his recovery
were greatly reduced and his condition was exacerbated by lack of proper treatment. Id. at
270-73.
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such unusual care on ordinary jail administration."0 9

In concluding that Woodall had an appropriate eighth amendment
claim, the court stated that the "essential test is one of medical
necessity and not one simply of desirability. '"3 10 The analysis of the
court omitted any requirement of negative intent or negligence
requisite to "deliberate" intent. It based its opinion on current
standards of what is considered reasonable medical care, an ap-
proach consistent with the "shocks the conscience" standard. In
light of its application, the term "deliberate indifference" should
be given its broadest interpretation when used by the Fifth Circuit.

3. Disproportionality

Another area in which a "shocks the conscience" approach has
been applied by the Fifth Circuit is in its disproportionality analy-
sis. Since the Supreme Court's opinion in Weems v. United
States, " punishment that is grossly disproportionate to the sever-
ity of the crime has been proscribed.3 12 However, the courts did
not apply the disproportionality analysis to overturn sentences un-
til the 1970s, when it became a frequently espoused principle.3 13

The Supreme Court clearly included disproportionality as an
eighth amendment violation in Coker v. Georgia " and again in
Rummell v. Estelie,1 5 which affirmed the prior Fifth Circuit's en

309. Id. at 272.
310. Id. Accord, Bowring v. Godwin, 551 F.2d 44, 48 (4th Cir. 1977).
311. 217 U.S. 349 (1910).
312. Id. at 367.
313. See Coker v. Georgia, 433 U.S. 584, 592 (1977) (plurality opinion of White, J.,

with Stewart, Blackmun, 8j Stevens, JJ., concurring); Ingram v. Wright, 430 U.S. 651, 667
(1977); Gregg v. Georgia, 428 U.S. 153, 173 (1976) (plurality opinion of Stewart, J., with
Powell & Stevens, JJ., concurring); Furman v. Georgia, 408 U.S. 238, 279-80 (1972) (concur-
ring opinion of Brennan, J.); id. at 332 (Marshall, J., concurring); Rummell v. Estelle, 568
F.2d 1193, 1195 (5th Cir.), rev'd in part and aff'd in part en banc, 587 F.2d 651, 655 (5th
Cir. 1978), aff'd 445 U.S. 263 (1979); Carmona v. Ward, 576 F.2d 405, 409 (2d Cir. 1978),
cert. denied, 439 U.S. 1091 (1979); Downey v. Perini, 518 F.2d 1288, 1290 (6th Cir.), vacated
and remanded on other grounds, 423 U.S. 993 (1975); Robert v. Collins, 544 F.2d 168, 170
(4th Cir. 1976), cert. denied, 430 U.S. 973 (1977); Hart v. Coiner, 483 F.2d 136, 139 (4th Cir.
1973), cert. denied, 415 U.S. 983 (1974); Thacker v. Garrison, 445 F. Supp. 376, 379
(W.D.N.C. 1978); In re Lynch, 8 Cal. 3d 410, -, 503 P.2d 921, 927, 105 Cal. Rptr. 217, 223-
26 (1972); People v. Lorentzen, 387 Mich. 167, -, 194 N.W.2d 827, 829 (1972); People v.
Broadie, 37 N.Y.2d 100, 111, 332 N.E.2d 338, 341, cert. denied, 423 U.S. 950 (1975).

314. 433 U.S. 584, 592 (1977) (plurality opinion of White, J., with Stewart, Blackmun,
& Stevens, JJ., concurring).

315. 445 U.S. 263 (1980), aff'g 587 F.2d 651 (5th Cir. 1978).
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banc decision. 16

During this survey period, the Fifth Circuit in Terrebonne v.
Blackburn3 17 initially interpreted the Supreme Court's Rummell
decision to endorse the proportionality principles as applied to
challenges to sentence length.""8 The three aspects of dispropor-
tionality set forth in the Fifth Circuit's Rummell decision and ap-
plied in Terrebonne included the following: (1) The nature of the
crime (to determine moral turpitude, culpability, and degree of
danger to which the prisoner's conduct subjected society); (2) the
actual sentence compared with what would have been imposed in
other jurisdictions (taking into account the possibility of good
time, parole, probation); and (3) the sentence for this offender
compared with punishment of other criminals in the same jurisdic-
tion.319 However, on rehearing, the Fifth Circuit rejected the dis-
proportionality analysis and deferred to the legislature's discretion
when a sentence could be determined to serve an obvious and sub-
stantial state interest.3 20

The issue of disproportionality analysis as a means of deter-
mining an eighth amendment violation is not settled. A strong dis-
sent in Terrebonne advocated the use of a disproportionality ex-
amination and found the Supreme Court in Rummel to have
employed such.3 21 In deciding whether a sentence violates the
eighth amendment, the latest Terrebonne decision accords preemi-
nence to the state's interest in the prisoner's sentence; however,
counsel should not overlook the potential persuasiveness of apply-
ing the disproportionality criterion, especially within the undefined
boundaries of extreme cases.

B. Fifth and Fourteenth Amen4ments

The Constitution guarantees protection from governmental ac-
tion that deprives an individual of life, liberty, or property without

316. Id. at 265.
317. 624 F.2d 1363 (5th Cir. Aug. 1980), vacated on rehearing en banc, 646 F.2d 997

(5th Cir. June 1981).
318. Id. at 1367.
319. Id. at 1368 (citing Hart v. Coiner, 483 F.2d 136, 140-42 (4th Cir. 1973), cert. de-

nied, 415 U.S. 983 (1974), and Rummell v. Estelle, 587 F.2d 651, 659-60 (5th Cir. 1978) (en
banc), aff'd, 445 U.S. 263 (1980)).

320. Terrebonne v. Blackburn, 646 F.2d 997, 1001-02 (5th Cir. June 1981) (en banc).
321. Id. at 1003-06 (dissenting opinion).
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due process of law. 22 Since Goldberg v. Kelly, 823 the extent of con-
stitutional procedural protection has depended on the extent to
which an individual will be "condemned to suffer grievous loss," 8 '
regardless of whether the loss results from denial of a right or loss
of a privilege. In order to invoke these protections, therefore, "the
basic, threshold question [has been] whether there is a 'grievous
loss' of either a liberty or property interest." 82 5

Revocation of parole was found to constitute such a grievous
loss in Morrissey v. Brewers " because the prisoner's interest in lib-
erty, to remain free on parole, was of great value.s2 7 Balancing the
liberty interest with the government's interest in the proceedings,
the Supreme Court set forth minimum due process requirements
for parole revocation hearings that included the following:

(a) [W]ritten notice of the claimed violations of parole; (b) disclo-
sure to the parolee of evidence against him; (c) opportunity to be
heard in person and to present witnesses and documentary evi-
dence; (d) the right to confront and cross-examine adverse wit-
nesses ... ; (e) a "neutral and detached" hearing body ... ; and
(f) a written statement by the factfinders as to the evidence relied
on and reasons for revoking parole.32 s

In Scarpa v. United States Board of Parole, 9 the Fifth Cir-
cuit denied due process rights in parole release decisions33 0 and
distinguished Scarpa from Morrissey by contrasting the interests

322. U.S. CONST. amend. V. The pertinent portion states, "[N]or [shall any person] be
deprived of life, liberty, or property, without due process of law. ... Id. U.S. CoNs'r.
amend. XIV. The relevant portion of the fourteenth amendment reads, "[Nior shall any
state deprive any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws." Id.

323. 397 U.S. 254 (1970).
324. Goldberg v. Kelly, 397 U.S. at 263 (quoting Joint Anti-Fascist Refugee Comm. v.

McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., concurring)).
325. Brown v. Lundgren, 528 F.2d 1050, 1053 (5th Cir. 1976), cert. denied, 429 U.S.

917 (1977).
326. 408 U.S. 471 (1972).
327. Id. at 482.
328. Id. at 489. During this survey period the Fifth Circuit followed Morrissey in

United States v. Lacey, 648 F.2d 441 (5th Cir. June 1981), a probation revocation hearing
where it was found that a prisoner had a right to know the reasons and evidence relied on in
the decision to revoke his probation. Id. at 444. The court reasoned, consistently with Mor-
rissey, that without these express findings it could not determine whether the decision had
been based on illegal evidence. Id.

329. 477 F.2d 278 (5th Cir. 1973), vacated as moot, 414 U.S. 809 (1974).
330. Id. at 282.
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involved."3 ' The Fifth Circuit determined that at the parole-release
stage, the prisoner's interest is merely one of an "expectancy" and
not a "presently enjoyed" freedom such as that found in the parole
revocation situation.33 2

The difference between "expected" and "presently enjoyed"
liberty is no longer an issue. The Supreme Court, in Greenholtz v.
Inmates of the Nebraska Penal & Correctional Complex,3 3

3 found
that at the parole-release stage prisoners were entitled to due pro-
cess protection because an expectancy of early release was created
by the structure and language of the Nebraska parole statute.3 4

The expectancy itself was enough to invoke due process protec-
tions. However, the court indicated that the language and struc-
ture were unique and that the holding in the case might not apply
to statutes of other states. The Supreme Court recommended a
case-by-case basis of review to determine whether Greenholtz
would apply s"

During this survey period, an inmate in Williams v. Briscoeas6

sought to apply the Supreme Court's Greenholtz decision to the
Texas parole statute.3 37 The Fifth Circuit distinguished Williams
from Greenholtz by contrasting the two statutes. Although parole
would be automatic under both statutes, the Nebraska law granted
parole unless one of the listed factors proscribed it, whereas the
Texas legislation set up numerous obstacles and prerequisites to
parole. The Fifth Circuit interpreted Greenholtz to apply only
when the controlling statute created a protected expectancy, which
the Texas parole statute did not do.s "

331. Id.
332. Id. Other courts have not agreed with the Fifth Circuit's distinction. In Childs v.

United States Bd. of Parole, 371 F. Supp. 1246 (D.D.C. 1973), aff'd in part, vacated and
remanded in part, 511 F.2d 1270 (D.C. Cir. 1974), the court indicated that "the stakes are
the same, incarceration or conditional freedom." Id. at 1247. In United States ex rel. John-
son v. Chairman, N.Y. State Bd. of Parole, 363 F. Supp. 416 (E.D.N.Y. 1973), aff'd, 500 F.2d
925 (2d Cir. 1974), vacated as moot, 419 U.S. 1015 (1974), the Second Circuit considered the
differences in the interests to be "too gossamer-thin to stand close analysis." 500 F.2d at
928.

333. 442 U.S. 1 (1979).
334. NEB. REV. STAT. § 83-1,110 (1976).
335. 442 U.S. at 12.
336. 641 F.2d 274 (5th Cir. Mar. 1981).
337. TEX. CODE CRIM. PRO. ANN. art. 42.12 (Vernon 1979) (Adult Probation, Parole,

and Mandatory Supervision Law).
338. 641 F.2d at 277.

[Vol. 13:361



CIVIL RIGHTS

Although the Fifth Circuit distinguished the cases according
to differing statutory language, the breadth of due process protec-
tions has continued to expand with developing concepts of the
duty of the government to be fair in its treatment of individuals.
Just as the right-privilege distinction gave way to the risk of griev-
ous loss, perhaps the due process clause may eventually be invoked
by the great interest that a prisoner has in his individual liberty
regardless of the expectancy created in the statute. At the present
time, however, a prisoner in Texas has no protectable due process
rights during the parole determination hearing.

C. Conclusion

During this survey period, the Fifth Circuit continued its
trend toward intervention in jail administration where constitu-
tional rights were involved.38 9 The "totality of conditions" and
"shocks the conscience" approaches have expanded the power of
judicial intervention. Sweeping reform is ongoing throughout
prison systems under the jurisdiction of the Fifth Circuit. The
court has set parameters for administration, but has left wide lati-
tude in which prison officials can devise the manner of implement-
ing the concepts. 40

Although the Fifth Circuit has established clear trends toward
greater scope of intervention, it currently maintains a hands-off
approach to pre-release parole hearings. In the future, however, the
court may broaden its scope of review to assure more constitu-
tional safeguards to prisoners at every stage of confinement.

S.M.P.

Bonnie McClain
Jody W. Sims
Sue M. Pirtle

339. Its willingness to intervene was clearly evidenced in Jones v. Diamond, 636 F.2d
1364 (5th Cir. Jan. 1981) (en banc), when it affirmed injunctions for violations of prisoners'
rights even though the conditions causing most violations had already been ameliorated. In
Jones the court shifted the burden to the prison to prove that the enjoined violations would
not recur. Id. at 1367-68, 1375.

340. E.g., Gates v. Collier, 501 F.2d 1291, 1310 (5th Cir. 1974).
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