
CONSUMER LAW

The consumer law decisions during this survey period have fo-
cused primarily on the Truth in Lending Act' (TILA) (the Act)
and Regulation Z. 2 The activities of the Fifth Circuit dealing with
TILA and Regulation Z emphasized three areas: (1) scope of the
Act; (2) Regulation Z language; and (3) security interests. In addi-
tion, this year's survey examines decisions arising from the Equal
Credit Opportunity Act s (ECOA) and the Motor Vehicle Informa-
tion and Cost Savings Act 4 (MICS).

I. TILA AND REGULATION Z

TILA was enacted as Title I of the Consumer Credit Protec-
tion Act of 19681 to provide for meaningful disclosure of credit
terms, thereby promoting competition between lenders and dis-
couraging the uninformed use of credit by consumers.6 A 1974
amendment provided extended protection against inaccurate and
unfair credit billing and credit card procedures.' In 1976, as the
leasing of personal goods became a common alternative to the use
of installment credit, Congress again amended TILA.8 Disclosure
of leasing terms was required to facilitate comparison with other
leasing alternatives and, when available, with comparable credit
terms.

The latest and most significant change in TILA is the Truth
in Lending Simplification and Reform Act 9 (Simplification Act),
which is designed to reduce the length and detail of disclosures
with the aim of providing more information while reducing litiga-

1. 15 U.S.C. §§ 1601-1681t (1976).
2. 12 C.F.R. pt. 226 (1981).
3. 15 U.S.C. §§ 1691-1691(f) (1976).
4. Id. §§ 1901-2012.
5. Pub. L. No. 90-321, 82 Stat. 146 (codified at 15 U.S.C. §§ 1601-1681t (1976)).
6. 15 U.S.C. § 1601(a) (1976).
7. Pub. L. No. 93-495, § 302, 88 Stat. 146 (1974) (codified at 15 U.S.C. § 1601(a)

(1976)).
8. Pub. L. No. 94-240, § 2, 90 Stat. 257 (1976) (codified at 15 U.S.C. § 1601(b) (1976)).
9. Depository Institutions Deregulation and Monetary Control Act of 1980, Pub. L.

No. 96-221, tit. VI, 94 Stat. 132 [hereinafter cited as "DIDA"] (to be codified in scattered
sections of 15 U.S.C.).
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tion.10 The effective date of the amendment is March 31, 1982,11
but voluntary compliance is allowed prior to that date. 12 The Fifth
Circuit has had no opportunity to consider cases arising from the
Simplification Act.

Regulation Z was promulgated by the Federal Reserve Board
to further the purposes of TILA." In 1980, pursuant to the Simpli-
fication Act,14 the Board adopted a complete revision of Regulation
Z.15 The effective date of the revised regulation was April 1, 1981,
but compliance is not mandatory until April 1, 1982.18 Creditors
must be consistent within a single transaction by complying with
either the current or the new regulation until the date of
mandatory compliance."

A. Scope of the Act

Neither TILA nor Regulation Z purport to regulate all credit
transactions. 8 To qualify under the Act, the credit extended must
be "primarily for personal, family, household, or agricultural pur-
poses."' 9 Credit transactions of a business, commercial, or invest-

10. S. REP. No. 368, 96th Cong., 2d Sess., reprinted in (1980] U.S. CODE CONG. & AD.
NEWS 236, 252.

11. DIDA, supra note 9, § 625(a) (to be codified at 15 U.S.C. § 1602 note).
12. Id. § 625(c) (to be codified at 15 U.S.C. § 1602 note).
13. 15 U.S.C. § 1604 (1976).
14. DIDA, supra note 9, § 605 (to be codified at 15 U.S.C. § 1604).
15. 46 Fed. Reg. 20,848 (1981) (to be codified in 12 C.F.R. pt. 226).
16. Id.
17. Id. at 20,849.

Creditors may not, however, "mix and match" requirements from the current
and the revised regulations in making the disclosures for a single transaction. For
example, all of the disclosures for a closed-end credit transaction must be made in
accordance with the current regulation or all of them must be made in accordance
with the revised regulation. Similarly, an open-end creditor must comply either
with all the current rules or with all the revised rules for any individual ac-
count. . . .A creditor may avail itself of the new tolerances only if it complies
with the revised regulation.

Id.
18. Johnson v. McCrackin-Sturman Ford, Inc., 527 F.2d 257, 262 (3d Cir. 1975). "The

Truth in Lending Act provides for full disclosure of credit terms rather than regulation of
the terms or conditions under which credit may be extended." Id. (citing H.R. REP. No.
1040, 90th Cong., 2d Sess. (1968)).

19. 15 U.S.C. § 1602(h) (1976); 12 C.F.R. § 226.2(p) (1981). But see DIDA, supra note
9, § 1603(a) (amending 15 U.S.C. § 1602(h) (1976)) (striking out the words "household, or
agricultural" and inserting in lieu thereof "or household"); 46 Fed. Reg. 20,848, 20,894
(1981) (to be codified in 12 C.F.R. § 226.3) (exempting agricultural credit from Regulation
Z).
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ment nature are not covered by the Act.20

In Tower v. Moss,2 1 plaintiff Moss inherited a house that had
been in her family for a number of years. Because of plaintiff's out-
of-town employment, the house remained vacant until she took out
an improvement loan from defendant and subsequently rented the
house for a nominal amount.2 2 Ms. Moss expected to live in this
house upon her retirement.2 ' Plaintiff instituted an action under
TILA, and the district court24 granted defendant's motion for sum-
mary judgment on the ground that the transaction was for "busi-
ness or commercial purposes "25 and was "therefore exempt from
the disclosure provisions of the Truth in Lending Act under sec-
tion 1603. ' '12 The Fifth Circuit disagreed, requiring that the trans-
action and purpose as a whole be examined in order to determine
if the primary nature was "consumer or commercial. 2 7 The court
noted Ms. Moss' previous occupation of the residence for a long
period of time, the nominal rent, and her expectation to reside in
the house as exemplifying a consumer purpose.28

Although the particular collateral, such as a "personal guaran-
tee, "29 "residence, '"30 or "rent house,"31 may be helpful as a guide
to whether the transaction is consumer or commercial, it is not
controlling. Evaluation of the "factual circumstances . . . in their
totality" is necessary to determine if the primary purpose of the
transaction was personal, family, household, or agricultural.32

20. 15 U.S.C. § 1603 (1976); 12 C.F.R. § 226.3 (1981).
21. 625 F.2d 1161 (5th Cir. Sept. 1980).
22. Id. at 1166. "Ms. Moss agreed to rent the house to a third party for $60 a month in

order to defray the repair, tax, and insurance expenses connected with the house." Id.
23. Id.
24. Tower v. Home Constr. Co., 458 F. Supp. 112 (S.D. Ala. 1978), rev'd sub nom.

Tower v. Moss, 625 F.2d 1161, 1166 (5th Cir. Sept. 1980).
25. 15 U.S.C. § 1603(1) (1976).
26. Tower v. Home Constr. Co., 458 F. Supp. 112, 117 (S.D. Ala. 1978), rev'd sub nom.

Tower v. Moss, 625 F.2d 1161 (5th Cir. Sept. 1980).
27. 625 F.2d at 1166. See Poe v. First Nat'l Bank, 597 F.2d 895, 896 (5th Cir. 1979);

Gallegos v. Stokes, 593 F.2d 372, 375 (10th Cir. 1979).
28. 625 F.2d at 1166.
29. Poe v. First Nat'l Bank, 597 F.2d 895 (5th Cir. 1979) (personally secured loan to

finance a corporate, not a consumer, transaction).
30. Sapenter v. Dreyco, Inc., 326 F. Supp. 871 (E.D. La.), aff'd, 450 F.2d 941 (5th Cir.

1971), cert. denied, 406 U.S. 920 (1972) (Cash from second mortgage on residence to meet
payments on investment property is not a consumer transaction.).

31. 625 F.2d at 1166-67.
32. Id.
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B. Regulation Z Language

A large number of the Fifth Circuit's TILA decisions have in-
volved interpretation of Regulation Z language. Traditionally, the
court has been quick to impose liability for deviation from the
technical requirements of Regulation Z.83 This trend has been fol-
lowed with regard to violations of expressed language, notwith-
standing the denial of recovery, when the alleged violation is based
on speculation or mere probabilities."

In Cenance v. Bohn Ford, Inc.,"5 the Fifth Circuit considered
whether a finance company, Ford Motor Credit Co. (Ford), was a
"creditor" under TILA-Regulation Z" and, if so, whether its dis-
closure as a "subsequent assignee" was sufficient to describe its po-
sition as a creditor.87 Ford extended credit on the prearranged ba-
sis in exchange for assignment of the original note.38 Previously, in
Myers v. Clearview Dodge Sales, Inc.,"8 the Fifth Circuit had held
that one who routinely extends credit on a prearranged basis is the
original creditor with the intermediate assignor of the note being
merely the arranger of credit for TILA purposes.40 Appellants
urged that the Myers rule be reevaluated in light of 15 U.S.C. §
1614,1 contending that it was Congress' intent that entities such as

33. See, e.g., Pennino v. Morris Kirschman & Co., 526 F.2d 367, 370 (5th Cir. 1976).
"The requirements ... are quite technical, but Congress did not intend creditors to escape
liability where only technical violations were involved." Id.

34. Williams v. Western Pac. Financial Corp., 643 F.2d 331, 339 (5th Cir. Apr. 1981).
"In determining whether a particular disclosure is clear or confusing, however, we must be
guided by the probabilities rather than mere possibilities." Id.

35. 621 F.2d 130 (5th Cir. July 1980), rev'd in part and affd in part sub nom. Ford
Motor Credit Co. v. Cenance, 101 S. Ct. 2239 (1981).

36. 12 C.F.R. § 226(s) (1981) provides in part that a "'[c]reditor' means a person who
in the ordinary course of business regularly extends or arranges for the extension of credit,
or offers to extend or arrange for the extension of such credit . Id.

37. 621 F.2d at 132-33.
38. Id. at 132.
39. 539 F.2d 511 (5th Cir. 1976).
40. Id. at 515, 516.
41. 15 U.S.C. § 1614 (1976), as amended by Act of Oct. 28, 1974, Pub. L. No. 93-495, §

413(a), 88 Stat. 1520, reads:
Except as otherwise specifically provided in this subchapter, any civil action for a
violation of this subchapter which may be brought against the original creditor in
any credit transaction may be maintained against any subsequent assignee of the
original creditor where the violation from which the alleged liability arose is ap-
parent on the face of the instrument assigned unless the assignment is
involuntary.

[Vol. 13:413416
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Ford be treated as subsequent assignees. In reaffirming Meyers,
the court noted that simply designating Ford as a "subsequent as-
signee" was insufficient to exempt it from TILA coverage when "in
substance" it was a multiple creditor with Bohn Ford.2

Having determined Ford's status as a creditor within the
meaning of 12 C.F.R. § 226.2(s), "3 the Fifth Circuit concluded that
designation as a "subsequent assignee" failed to meet the disclo-
sure requirements of Regulation Z." This holding was in direct
conflict with the decisions of a number of other circuits that disclo-
sure identical to that in Cenance is adequate without regard to
whether an entity such as Ford is in fact a creditor. 5

The Supreme Court granted certiorari and decided both the
issue of Ford's "creditor" status under Regulation Z and the issue
of whether designation of Ford as a subsequent assignee met the
disclosure requirements of Regulation Z.4' The Court agreed that
Ford was a creditor under Regulation Z and cited three factors in
support thereof: (1) Bohn was simply the arranger of credit while
Ford actually financed the transaction; (2) the extension of credit
was contingent upon Ford's approval; and (3) the acceptances of
the contract and the assignment were simultaneous so that Bohn
at no time bore any risk.4 7 According to the Court, it would be
"elevating form over substance" not to find Ford a creditor within
the Act.48 However, the Supreme Court reversed the Fifth Circuit's
holding that the notice of assignment was insufficient to describe
Ford's status as a "creditor" and agreed with the Sixth, Seventh,
and Ninth Circuits that additional disclosure would not "meaning-
fully benefit" the consumer and therefore would not serve the pur-
poses of the Act. 9

The Simplification Act has clarified the multiple creditor issue
by amending Section 1602(f) of the TILA50 and restricting the

42. 621 F.2d at 134.
43. Note 36 supra.
44. 621 F.2d at 134; 12 C.F.R. § 226.6(d) (1981) (requiring that each creditor be clearly

identified).
45. See Sharp v. Ford Motor Credit Co., 615 F.2d 423 (7th Cir. 1980); Augusta v. Mar-

shall Motor Co., 614 F.2d 1085 (6th Cir. 1979); Milhollin v. Ford Motor Credit Co., 588 F.2d
753 (9th Cir. 1978), rev'd on other grounds, 444 U.S. 555 (1980).

46. Ford Motor Credit Co. v. Cenance, 101 S. Ct. 2239, 2240-41 (1981).
47. Id. at 2241.
48. Id.
49. Id. at 2241-42.
50. 15 U.S.C. § 1602(f) (1976).
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term "creditors" to those persons to whom the debt is payable on
the face of the note. 1

In Cenance the Fifth Circuit also decided an issue involving
itemization; however, the issue was not presented to the Supreme
Court. The Fifth Circuit differentiated between the itemization of
lien recording fees and registration fees; a recording fee is depen-
dent upon the credit transaction whereas a registration fee is inde-
pendent of the credit transaction.52  As such, a one dollar fee for
mortgage recordation listed under the category "license, title and
registration fees"53 rather than "lien recordation fees"'" was held
to violate the Act.5

The problem of itemization was further examined in Gresham
v. Termplan Inc. West End,56 in which defendant-appellant, in at-
tempting to comply with both federal57 and state 8 prepaid finance
charge disclosure requirements, created inconsistencies in violation
of Regulation Z.5 Termplan, under the heading of "State Disclo-
sure," listed a loan fee (8%) amounting to "$33.60" and a loan fee
(4%) amounting to "none."' A separate loan provision directed at
required federal disclosures described the loan fee as both "none"

51. DIDA, supra note 9, § 602(a)(2) (to be codified at 15 U.S.C. § 1602(0); 46 Fed.
Reg. 20,848, 20,893 (1981) (to be codified at 12 C.F.R. § 226.2(a)(17)).

52. 621 F.2d at 135.
53. 12 C.F.R. § 226.4(b)(4) (1981).
54. Id. § 226.4(b)(1).
55. 621 F.2d at 135.
56. 648 F.2d 312 (5th Cir. June 1981).
57. 12 C.F.R. § 226.8(d)(2) (1981) requires prepaid finance charges to be disclosed. See

46 Fed. Reg. 20,848, 20,902 (1981) (to be codified at 12 C.F.R. § 226.18(b)(3)).
58. GA. CODE ANN. § 25-319 (1981) (requires that interest and fees be disclosed). Id. §

25-315(b) (1981) (allows a fee of 8% on the first $600 face value of the note and 4% on any
amount in excess of $600). The face value of the loan was $420 in Gresham.

59. 12 C.F.R. § 226.6(c) (1981) provides in part that state and federal disclosures can-
not be mixed in a manner "so as to mislead or confuse the customer ... or contradict,
obscure, or detract attention from the information required by [Regulation Z] to be dis-
closed." Id. But see 46 Fed. Reg. 20,857 (1981).

The revised regulation also deletes the separate rules set forth in current §
226.6(c) covering the use of additional information on the initial disclosure or pe-
riodic statements. The Board believes that additional information may be in-
cluded on the statements, and its use will be adequately regulated by the general
requirement that all open-end Truth in Lending disclosures be made clearly and
conspicuously.

Id.
60. 648 F.2d at 313. The court quoted the loan agreement as follows: "STATE DIS-

CLOSURES THAT ARE INCONSISTENT WITH THE FEDERAL TRUTH IN LEND-
ING ACT"
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and '$33.60." ' 1 The inconsistency between the separate loan fees
in both provisions did not adequately inform the consumer if the
fee was "none" or "$33.60" since it obviously could not "be both
• . . in the same transaction." '

The problem was compounded by the possibility of having two
loan fees of different amounts, leaving the consumer to wonder if
he owed one or the other or both, since there was no indication
that the two loan fees were combined into a single finance charge."
The court distinguished a recent decision" in which subheadings
of "4% fee (A)" and "8% fee (B)" clearly constituted separate
charges rather than the identical subheadings found in Gresham.6 5

In Pittman v. Money Mart, Inc.,66 plaintiff brought suit alleg-
ing TILA violations. The loan provision provided that the lender
"may" impose a default charge in the event of a late payment."
Under TILA, creditors are required to disclose "the default . . .
charges payable in the event of a late payment."5 Regulation Z
further provides that either the "amount" of any charge or the
"method" of computing any charge must be disclosed." The dis-

"Loan Fee (4%) $None"
"Loan Fee (8%) $33.60"

Id.
61. 648 F.2d at 313. The court quoted the loan agreement as follows: "PREPAID FI-

NANCE CHARGE"
"LOAN FEE LOAN FEE"
"$None $33.60"

Id.
62. Id. at 314.
63. In Gresham the court noted:
The loan here was less than $600, so the charge [was] calculated at 8%, and the
4% range did not come into play. The same inconsistency would exist if the loan

were $1,000 and the two items appeared as "loan fee $48" (8% on $600) and "loan
fee $16" (4% on the $400 excess). Is there then one finance charge, and if so is it
$48 or $16 or the total of $64, or are there two finance charges?

Id.
64. Blalock v. Aetna Fin. Co., No. 80-7700 (N.D. Ga. Mar. 31, 1980), aff'd mem., 641

F.2d 878 (5th Cir. Mar. 1981).
65. 648 F.2d at 314 (The court noticed that the subheadings in Blalock clearly dis-

closed to the customer that two separate charges were being calculated).
66. 636 F.2d 993 (5th Cir. Feb. 1981).
67. Id. at 994.
68. 15 U.S.C. § 1639(a)(7) (1976).
69. 12 C.F.R. § 226.8(b)(4) (1981). See 46 Fed. Reg. 20,903 (1981) (to be codified in 12

C.F.R. § 226.8(i)). Truth-in-Lending: Proposed Official Staff Commentary, 46 Fed. Reg.
28,560, 28,596 (1981).

Many state laws permit the assessing of late charges on the basis of a percent-
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trict court held that the requirements of TILA and Regulation Z
were not met. The term "may" rendered the provision "unclear
and ambiguous" since the borrower was not informed of the condi-
tions under which a late charge would be imposed.7 0 The Fifth Cir-
cuit reversed, relying on the recent Supreme Court decision in
Ford Motor Credit Co. v. Milhollin7 1 and refused to create addi-
tional requirements once the express language of Congress and the
Federal Reserve Board had been met.72 The court reasoned that
neither mandatory assessment of late charges nor further compli-
cation of the required disclosures would operate in the interest of
the consumer.

Regulation Z requires that a finance charge include "the sum
total of all charges, payable .. .by the customer . ..as a condi-
tion of the extension of credit."' 4 Appraisal fees are specified as
one type of charge to be included. The court in In re Weaver 6

concluded that the initials "C.A." did not adequately disclose that
the fee was for a collateral appraisal." Also, failure to include the
fee in the finance charge violated the Act;7 8 component parts must
be properly summed up in order to permit realistic comparison.'

C. Security Interests

Both TILA and Regulation Z require creditors to affirmatively
reveal any security interest acquired as a result of an extension of
credit.80 The Simplification Act and the Federal Reserve Board's
corresponding revision of Regulation Z provide for sweeping

age, not to exceed a certain dollar limit. This alternative approach may be used in
complying with Paragraph (1) [late payment charges]. For example, stating that
the charge in the event of a late payment is 5% of the late amount, not to exceed
$5.00, is sufficient.

Id.
70. 636 F.2d at 994.
71. 444 U.S. 555 (1980).
72. 636 F.2d at 996.
73. Id. at 995.
74. 12 C.F.R. § 226.4(a) (1981).
75. Id. § 226.4(a)(4) (essentially unchanged under revised regulation, numbered as the

same section).
76. 632 F.2d 461 (5th Cir. Dec. 1980).
77. Id. at 465. See 12 C.F.R. § 226.6 (1981); 46 Fed. Reg. 20,848, 20,895 (1981) (to be

codified at 12 C.F.R. § 226.7).
.78. See note 75 supra, and accompanying text.
79. 632 F.2d at 466.
80. 15 U.S.C. § 1639(a)(8) (1976); 12 C.F.R. § 226.8(b)(5) (1981).

[Vol. 13:413420
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changes in the disclosure of security interests."1 The Fifth Circuit
Court of Appeals recently addressed this question in Souife v.
First National Bank of Commerce,"2 in which plaintiff entered a
loan agreement with defendant bank to purchase an automobile.8

Souife was required to obtain property insurance and, in the event
of a loss, to assign the proceeds to the bank to be applied against
the loan, regardless of whether Souife was in default." If the policy
was cancelled or terminated, any returned premiums or payments
were also assigned to the bank."8 At his option, the plaintiff also
purchased credit life insurance and similarly assigned any
unearned premium.8 In addition to the disclosure statement, the
bank supplied Souife with copies of all insurance documents.8 7

Plaintiff brought suit in district court alleging that the assignment
of insurance proceeds and unearned premiums constituted a "se-
curity interest" under section 226.2(gg)88 of Regulation Z and, as
such, was not adequately disclosed. The district court 89 granted de-
fendant's motion for summary judgment, finding that, even if the
right to insurance proceeds and returned premiums constituted a
security interest, the disclosure statement adequately revealed the
interest.90

The Fifth Circuit reversed, rejecting defendant's argument
that a security interest is determined by state law.9' The court fol-
lowed its previous decision in Edmondson v. Allen-Russell Ford,

81. 46 Fed. Reg. 20,848, 20,903 (1981) (to be codified at 12 C.F.R. § 226.18(m)) nar-
rows the requirements of security interest disclosures. For current more demanding require-
ments, see 12 C.F.R. § 226.8(b)(5) (1981).

82. 628 F.2d 480 (5th Cir. Oct. 1980), opinion withdrawn and rev'd on rehearing, 653
F.2d 142 (5th Cir. 1981) (per curiam) (panel reversed itself in view of Anderson Bros. Ford
v. Valencia, 101 S. Ct. 2266 (1981), discussed in text accompanying notes 97-114 infra). See
addendum accompanying notes 201-02 infra.

83. Id. at 481.
84. Id.
85. Id.
86. Id.

87. Id.

88. 12 C.F.R. § 226.2(gg) (1981).
89. Souife v. First Nat'l Bank of Commerce, 452 F. Supp. 818 (E.D. La. 1978), rev'd,

628 F.2d 480 (5th Cir. Oct. 1980), opinion withdrawn and rev'd on rehearing, 653 F.2d 142
(5th Cir. 1981) (per curiam) (panel reversed itself in view of Anderson Bros. Ford v. Valen-
cia, 101 S. Ct. 2266 (1981), discussed in text accompanying notes 97-114 infra).

90. 628 F.2d at 482.
91. Id.
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Inc.,' 2 in which it had held "that the definition of a security inter-
est for the purposes of disclosure under Regulation Z does not de-
pend upon the technicalities of state law; as long as the creditor
enjoys an interest in property which helps secure payment or per-
formance of the contractual obligation .... "9

Again, following Edmondson, the court concluded that the as-
signment of insurance premiums was a security interest that had
to be disclosed. 4 Similarly, the Third'5 and Seventh"" Circuits
have found the assignment of insurance proceeds and returned
premiums to fall within the scope of a security interest.

Recently the Supreme Court reversed the Seventh Circuit in
Anderson Brothers Ford v. Valencia97 and found insurance pro-
ceeds and returned premiums not to fall within the definition of a
"security interest" under Regulation Z."8 Although the Supreme
Court noted the Seventh Circuit's interpretation was shared by
three other circuits, it did not explicitly mention or overrule
Souife."e The Court did, however, question the reasoning of Ed-
mondson upon which the Souife court relied. 00 Cited with ap-
proval was a recent decision of the Tenth Circuit'0 ' holding that
insurance proceeds and returned premiums were outside the clear
definition of a "security interest" and as such did not have to be
disclosed.' 0 '

The Supreme Court in Valencia based its decision in part on
proposed Official Staff Interpretation FC-0173.10 3 The Board had
deferred final action on FC-0173 pending the outcome of Valen-

92. 577 F.2d 291 (5th Cir. 1978), cert. denied, 441 U.S. 951 (1979).
93. 628 F.2d at 482. Edmondson was recently reaffirmed in Travis v. Trust Co. Bank,

621 F.2d 148, 150 (5th Cir. July 1980).
94. 628 F.2d at 482.
95. Gennuso v. Commercial Bank & Trust Co., 566 F.2d 437, 442-43 (3d Cir. 1977).
96. Valencia v. Anderson Bros. Ford, 617 F.2d 1278, 1283-86 (7th Cir. 1980), rev'd and

remanded, 101 S. Ct. 2266 (1981).
97. 101 S. Ct. 2266 (1981).
98. Id. at 2275.
99. Id. at 2270.
100. Id.
101. James v. Ford Motor Credit Co., 638 F.2d 147 (10th Cir. 1980), cert. granted, 101

S. Ct. 3134 (1981) (No. 80-640).
102. 101 S. Ct. at 2270.
103. Id. See 45 Fed. Reg. 63,295 (1980) ("The staff believes that a creditor is not re-

quired by [§ 226.8(b)(5) (1981)] to disclose its right to receive insurance proceeds or
unearned insurance premiums nor to disclose that it is named as loss payee or beneficiary
on an insurance policy.").

[Vol. 13:413
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cia.'" Support was also found in the revised version of Regulation
Z, even though compliance is not mandatory until April 1, 1982.105
The Court reasoned that "[a]lthough the new regulation change[d]
the Board's prior definition of a 'security interest' in some re-
spects,' "s there [was] no indication that the definition was being
changed with respect to unearned premiums.' 0 The language of
the revised regulation was characterized as merely explanatory,
carrying equal force under both the current and the revised
regulations.'"

In the 5 to 4 decision, the dissent 09 contended that the statu-
tory language "unequivocally support[ed] the decision of the Court
of Appeals." 0 Both the TILA and Regulation Z describe the re-
quired disclosure in terms of any security interest taken; conse-
quently, the dissent viewed the sole question as whether insurance
proceeds and returned premiums constituted any security."' Since
the assignment clearly constituted an interest in property, the dis-
sent in Valencia reasoned that it was also a "security interest."'"

The majority had, in the eyes of the dissent, elevated a withdrawn
staff interpretation above express TILA language." 3 In conclusion,
the dissent noted that nowhere in the language of the Simplifica-
tion Act was there any hint that it should be applied retroactively
and therefore the regulations passed pursuant to the Simplification
Act were not relevant in interpreting the current regulations.4

Having answered the threshold question of whether a security
interest existed, the Fifth Circuit turned its attention to the ade-
quacy of the federal disclosure form'" and concluded that the dis-

104. 101 S. Ct. at 2270-71.
105. Id. at 2271.
106. "For example, the revised regulation excludes a creditor's interest in after-ac-

quired property from the definition of a 'security interest.' The regulations implementing
the TILA, however, expressly require disclosure of a creditor's interest in after-acquired
property. See [12 C.F.R. § 226.8(b)(5) (1981)]." 101 S. Ct. at 2271 n.11 (footnote by the
Court renumbered).

107. 101 S. Ct. at 2271.
108. Id. at 2272.
109. Justice Stewart dissented, with Chief Justice Burger, Justice Brennan, and Jus-

tice Marshall joining. Id. at 2276.
110. Id.
111. Id. at 2276-77.
112. Id. at 2277.
113. Id. at 2278-79.
114. Id. at 2280.
115. 628 F.2d at 487-88 app.
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closure did not meet the requirements of Regulation Z. 6 Under
the title of "Security Interest," there was no mention of any inter-
est in insurance proceeds or premiums, and the court refused to
extend a reference to a "Louisiana Chattel Mortgage" to include
such.1 17 The majority"O concluded that under the provision enti-
tled "Insurance"' 9 "a long form loss payable clause in favor of the
bank" did not adequately apprise the consumer that any proceeds
of the policy were assigned to the bank regardless of default."10
The disclosure that the credit life policy"' was optional made no
mention of unearned premiums and was, therefore, inadequate to
apprise the consumer that their assignment constituted a security
interest."2 The Fifth Circuit's analysis of the adequacy of the fed-
eral disclosure form has been undermined by the Supreme Court's
conclusion in Valencia that such unearned premiums do not fall
within the scope of a security interest.

The fundamental question in Souife was whether incidental

116. Id. at 485 (quoting 12 C.F.R. § 226.8(b)(5) (1981) requiring, in part, "[a] descrip-
tion or identification of the type of any security interest held or to be retained or acquired
by the creditor in connection with the extension of credit, and a clear identification of the
property to which the security interest relates . . ").

117. 628 F.2d at 485-86. As excerpted by the court:
"D. SECURITY INTEREST: This loan is secured by a Louisiana Chattel Mort-
gage of even date on the commodity described below. Said chattel mortage also
affects after acquired property and other indebtedness of customer to Bank.

[description of automobile]
This loan is further secured by .the pledge of any and all money or securities or
other property whatsoever on deposit with, or in possession of, or under the con-
trol of Bank as collateral or otherwise, or in transit to and from Bank for any
purpose, belonging to or to the credit of or for the account of customer."

Id. (brackets inserted by the court).
118. Circuit Judges Thorneberry and Clark were in the majority that held, over the

dissent of Judge Anderson, that a loss payable clause in favor of the bank was not adequate
disclosure of the bank's interest in the proceeds. Id. at 488.

119. 628 F.2d at 486. As excerpted by the court:
"E. INSURANCE: (1) Property Insurance: Customer is required to maintain in-
surance on the commodity described above for the term of this loan. Customer
may choose the person through which such insurance is to be obtained. Customer
is required to furnish Bank with a copy of such an insurance policy containing a
long form loss payable clause in favor of the Bank."

Id.
120. Id.
121. Id. ("(2) Credit Life Insurance: Credit Life Insurance is not required in order to

obtain this loan. Customer may purchase such insurance coverage through Bank on a volun-
tary basis. No charge will be made and no insurance will be issued unless customer dates
and signs the appropriate statement(s) below .. .

122. Id.
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collateral securing consumer credit constitutes a security interest
that must be disclosed. In construing section 226.2(gg) of Regula-
tion Z,121 the Edmondson-Souife12

4 line of cases has established
that such ancillary interests do fall within the scope of a security
interest. Pursuant to the Simplification Act, the Federal Reserve
Board's revised Regulation Z section 226.2(a)(25) 12

5 has specifically
excluded such ancillary collateral from the definition of a security
interest. This revised definition of a security interest has been
made effective earlier than anticipated by the Supreme Court in
Valencia.' With interests such as insurance proceeds or unearned
premiums excluded, if security is taken through a purchase money
extension of credit, only a simple statement that the security is

123. 12 C.F.R. § 226.2(gg) (1981) reads as follows:
"Security interest" and "security" mean any interest in property which secures
payment or performance of an obligation. The terms include, but are not limited
to, security interests under the Uniform Commercial Code, real property mort-
gages, deeds of trust, and other consensual or confessed liens whether or not re-
corded, mechanic's, materialmen's, artisan's, and other similar liens, vendor's liens
in both real and personal property, the interest of a seller in a contract for the sale
of real property, any lien on property arising by operation of law, and any interest
in a lease when used to secure payment or performance of an obligation.

Id.
124. Notes 94-96 supra, and accompanying text.
125. 46 Fed. Reg. 20,848, 20,894 (1981) (to be codified at 12 C.F.R. § 226.2(a)(25)),

which reads as follows:
"Security interest" means an interest in property that secures performance of a
consumer credit obligation and that is recognized by state or federal law. It does
not include incidental interests such as interests in proceeds, accessions, additions,
fixtures, insurance proceeds (whether or not the creditor is a loss payee or benefi-
ciary), premium rebates, or interests in after-acquired property.

Id. See Truth-in-Lending; Proposed Official Staff Commentary, 46 Fed. Reg. 28,560, 28,565
(1981):

2(a)(25) Security Interest.

2. Exclusions. The definition of security interest excludes three groups of
interests:

. Incidental interests.

. Interests in after-acquired property.

. Interests that arise solely by operation of law.
Since they are not security interests, they may not be disclosed with the
disclosures required in closed-end credit. A creditor is not precluded,
however, from preserving these rights elsewhere in the contract docu-
ments or security agreement, or invoking and enforcing such rights, if it
is otherwise lawful to do so.

Id.
126. See notes 103-08 supra, and accompanying text.
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being acquired is necessary.127 When security is obtained in the
form of non-purchase money collateral the "property must be
identified by item or type."12 8

In urging the Souife court to abandon its holding in Edmond-
son,12 9 the defendant, First National Bank, relied on an unofficial
Federal Reserve Board Staff Opinion80 and the Supreme Court's
recent decision of Ford Motor Credit Co. v. Milhollin.8 1 The Fifth
Circuit interpreted Milhollin narrowly and followed the Seventh
Circuit's decision in Valencia v. Anderson Brothers Ford,1 s2 and
held that "courts are not bound to follow unofficial interpretations
under Milhollin."13 The court in Souife cited the Supreme Court's
statement that "[ulnofficial interpretations have no special status
under § 1604(f)"' and concluded that an unofficial staff opinion
would not affect Edmondson.' " The Tenth Circuit took the con-

127. 46 Fed. Reg. 20,848, 20,903 (1981) (to be codified at 12 C.F.R. § 226.18(m)). The
regulation requires disclosure as follows: "Security Interests: The fact that the creditor has
or will acquire a security interest in the property purchased as part of the transaction, or in
other property identifying by item or type." Id. But cf. 12 C.F.R. § 226.8(b) (1981) (current,
more demanding disclosures).

128. Id.
129. For a discussion of Edmondson, see text accompanying notes 91-93 supra.
130. 628 F.2d at 483. The court quoted from an unofficial opinion as follows:

"What constitutes adequate identification of the type of security interest ac-
quired by the creditor depends upon how relevant State Law would describe the
security interest. Note that a more fundamental matter in these circumstances
may be to determine whether a security interest exists at all and, if so, to identify
the property subject to such interest. Section 226.2(gg) defines 'security interest'
as 'any interest in property which secures payment or performance of an obliga-
tion.' Thus, if the creditor does not acquire any interest in property (including
real property or tangible or intangible personal property), or if any such interest
does not secure payment of the debt, no security interest exists. For example, the
contractual right to proceeds under an insurance policy may not amount to an
interest in property. On the other hand, an assignment of returned or unearned
premiums may transfer to the creditor such an interest. However, Staff believes
those questions would be better addressed as a matter of State Law."

Id. (quoting Federal Reserve Board Unofficial Staff Op. No. 1263).
131. 444 U.S. 555, 565 (1980) ("Unless demonstrably irrational, Federal Reserve Board

staff opinions construing the Act or Regulation should be dispositive .... ").
132. 617 F.2d 1278 (7th Cir. 1980), rev'd, 101 S. Ct. 2266 (1981). The Supreme Court

in Valencia also dealt with Federal Reserve Board Unofficial Staff Opinion No. 1263 and the
issue of insurance proceeds and premiums as security interests. See notes 103-14 supra, and
accompanying text.

133. 628 F.2d at 483.
134. 444 U.S. at 567 n.10.
135. 628 F.2d at 483.
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trary position in Montoya v. Postal Credit Union,' " ruling that
Milhollin extends to both official and unofficial Federal Reserve
Board staff interpretations. 87 Although it was anticipated that the
division between the circuits would be resolved by the Supreme
Court's grant of certiorari in Valencia, the Court did not directly
address the issue.1"8 If the position of the Fifth and Seventh Cir-
cuits prevails, and only official Federal Reserve Board Staff Opin-
ions are dispositive, the functional success of the Simplification
Act will be endangered. The reduced complexity sought to be ob-
tained will be impeded by the burdensome process of the Federal
Reserve Board issuing the necessary official interpretations.

II. EQUAL CREDIT OPPORTUNITY ACT

ECOA was enacted in 1968 as Title VII of the Consumer
Credit Protection Act.' 8 The purpose of the Act is to make credit
equally available to all qualified applicants without regard to sex
or marital status. 140 Pursuant to section 1961(b) of ECOA, 1'" the
Board of Governors of the Federal Reserve Board issued Regula-
tion B."12

The Fifth Circuit considered several sections of ECOA and
Regulation B in Haynes v. Bank of Wedowee. 1 3 There, appel-
lant"" secured a car loan and "signed as sole obligor of the
note."'"8

4 Provisions within the loan document allowed the bank to
call the note due upon a default in the monthly payments, if a
petition in bankruptcy was filed against the debtor's assets, or if

136. 630 F.2d 745 (10th Cir. 1980).
137. Id. at 747.
138. The Court found Staff Opinion No. 1263 inapplicable to the case. 101 S. Ct. at

2272 n.12. The Court did not differentiate between official and unofficial staff opinions, stat-
ing that "the Board's regulation implementing this legislation should be accepted by the
courts, as should the Board's interpretation of its own regulation." Id. at 2274.

139. 15 U.S.C. §§ 1691-1691(f) (1976).
140. Id. § 1691 note.
141. Id. § 1691(b).
142. 12 C.F.R. §§ 202.1-.1104 (1981).

143. 634 F.2d 266 (5th Cir. Jan. 1981).
144. In the district court, the jury returned a verdict in favor of the plaintiff, Ms.

Haynes. Defendant-bank's motion for judgment non obstante veredicto was granted and
plaintiff appealed Id. at 268.

145. Id. at 267. Appellant's husband had made the appointment with the bank presi-
dent for his wife to discuss the car loan. Id.
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the bank considered itself insecure." a The bank was further au-
thorized to apply any funds of the debtor on hand at the bank to
satisfy the debt. 1 7 Prior to obtaining the loan, and until the time
of default, appellant maintained a joint checking account with her
husband.'" Rumors that the appellant's husband was about to de-
clare bankruptcy prompted the president of the bank to notify ap-
pellant that action would be taken to foreclose the loan if pay-
ments were not prompt.14

0 When the next loan payment was not
received, the bank accelerated the loan and applied over one-half
of the funds in the joint checking account to satisfy the debt. 50

Ms. Haynes was not notified of this action until ten days later,
when she attempted to pay off the balance of the note.' 5'

In affirming the district court, the Fifth Circuit rejected appel-
lant's claim that the bank had discriminated by considering the
bankruptcy of a debtor's spouse when determining if a debtor is in
default on a loan. " Rather than basing her claim on the "dispa-
rate impact test," appellant contended that the bank violated
ECOA by merely inquiring about her spouse. 53 Section 202.5(c) of
Regulation B provides for limited circumstances under which a
creditor may inquire about a debtor's spouse.'5

146. Id.
147. Id. at 267-68.
148. Id. at 268.
149. Id. The appellant had been late on her payments from time to time and denied

that her husband was about to declare bankruptcy. Id.
150. Id.
151. Id.
152. Id. at 267.
153. Id. at 269. "While a creditor's reliance on joint account assets may detrimentally

affect married individuals who typically place assets in joint accounts with their spouse, we
are not presented with a case where we must determine whether under the disparate impact
test, such reliance violates the ECOA." Id. at 269 n.5 (citing 12 C.F.R. § 202.6(a) n.7 (1981)).

154. 12 C.F.R. § 202.5(c) (1981). The regulation states as follows:
(c) Information about a spouse or former spouse. (1) Except as permitted in this
subsection, a creditor may not request any information concerning the spouse or
former spouse of an applicant.

(2) A creditor may request any information concerning an applicant's spouse
(or former spouse under paragraph (c)(2)(v) of this section) that may be requested
about the applicant if:

(i) The spouse will be permitted to use the account; or
(ii) The spouse will be contractually liable upon the account; or
(iii) The applicant is relying on the spouse's income as a basis for repayment

of the credit requested; or
(iv) The applicant resides in a community property State or property upon

which the applicant is relying as a basis for repayment of the credit requested is
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The court, however, ruled that the circumstances under which
credit is extended are determinative. 155 If the bank, in extending
credit, could consider the joint account, that reliance could not be
unilaterally erased when the account was subsequently threatened
by the bankruptcy of one of its co-owners. ' " Regulation B allows a
creditor to inquire about an applicant's spouse to the extent the
inquiry bears on the potential debtor's creditworthiness. 16 The
court found sufficient evidence that the bank did rely on the joint
account and that the account was threatened by the bankruptcy of
appellant's husband.6 8

Appellant's second claim alleged violation of the ECOA notifi-
cation requirements.1 "9 Both ECOA and Regulation B require that
the debtor be notified anytime "adverse action" is taken against
his account. 0 Default is specifically exempted from the definition
of "adverse action."1 1 Appellant contended that provisions for late
payment penalties after ten days, printed in large type, controlled
over the acceleration clause, printed in small type, thus giving the
appellant a mandatory ten-day grace period."' The court rejected
this theory, finding no inconsistency between the right to acceler-
ate and the right to assess a late payment fee."' Finally, the court
held that previous acceptance of late payments did not constitute a
waiver of the right to accelerate.1 '

located in such a State; or
(v) The applicant is relying on alimony, child support, or separate mainte-

nance payments from a spouse or former spouse as a basis for repayment of the
credit requested.

Id.
155. 634 F.2d at 269.
156. Id. at 269-70.
157. 12 C.F.R. § 202.6(b) n.8 (1981). "This provision does not prevent a creditor from

considering the marital status of an applicant or the source of an applicant's income for the
purpose of ascertaining the creditor's rights and remedies applicable to the particular exten-
sion of credit and not to discriminate in a determination of creditworthiness." Id.

158. 634 F.2d at 270-71. There were no assets other than the car and the joint account
on which the bank might have relied in making the loan. There was no way for the bank to
know what portion of the account was the husband's and subject to his creditors. Id.

159. Id. at 271.
160. 15 U.S.C. § 1691(d)(2) (1976); 12 C.F.R. § 202.2(c)(1) (1981).
161. 15 U.S.C. § 1691(d)(6) (1976); 12 C.F.R. § 202.2(c)(2) (1981).
162. 634 F.2d at 272.
163. Id.
164. Id.
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III. ODOMETER REQUIREMENTS OF THE MOTOR VEHICLE

INFORMATION AND COST SAVINGS ACT

The Motor Vehicle Information and Cost Savings Act (MICS)
was enacted by Congress in 1972.16" As a comprehensive consumer
program, MICS governs automobile bumper standards,166 automo-
bile consumer information,16 7 diagnostic inspection projects,"'
odometer requirements,'19 and improvements in automobile effi-
ciency. 170 MICS odometer provisions have been the focus of an in-
creasing amount of litigation in the Fifth Circuit.

In Baker v. Cawthon Motor Co.,' 7 ' the Fifth Circuit consid-
ered whether MICS's odometer disclosure requirements applied to
the seller of new cars. 172 Plaintiff purchased a new automobile from
defendant and later learned that the car had been driven farther
than the disclosure statement indicated.17 3 Plaintiff's suit alleged
MICS violations.7  The district court, relying on 49 C.F.R. §
580.5(b), 1 7 dismissed the action on the ground that new cars are
exempt from the odometer disclosure requirements.17 6

The Fifth Circuit reversed, stating that the "plain .language"
of the regulation intended to exempt only transfers from the "dis-
tributor to the retailer" and not the sale of a new car for personal
use.'17 MICS's odometer requirements acknowledge that a prospec-
tive purchaser relies heavily on the indicated mileage in determin-
ing the value of a motor vehicle. 7 8 The mere fact that tampering
occurs more frequently with used cars than with new cars does not

165. Pub. L. No. 92-153, § 1, 86 Stat. 947 (1972) (codified at 15 U.S.C. §§ 1901-2012
(1976)).

166. 15 U.S.C. §§ 1911-1922 (1976).
167. Id. §§ 1941-1949.
168. Id. §§ 1961-1964.
169. Id. §§ 1981-1991.
170. Id. §§ 2001-2012.
171. 629 F.2d 410 (5th Cir. Oct. 1980).
172. Id. at 411.
173. Id.
174. Id.
175. 49 C.F.R. § 580.5(b) (1981) ("A transferor of a new vehicle prior to its first trans-

fer for purposes other than resale need not disclose the vehicle's odometer mileage.") (49
C.F.R. pt. 580 (1981), implementing odometer disclosure requirements, was promulgated
pursuant to 15 U.S.C. § 1988 (1976) by the Secretary of Transportation.).

176. 629 F.2d at 411.
177. Id. at 412.
178. 15 U.S.C. § 1981 (1976).
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belittle the importance of accurate disclosure to the consumer.17 9

In Leach v. Bishop Brothers Auto Auction, Inc.,80 Tinker v.
DeMaria Porsche-Audi, Inc.,' 81 and Suits v. Little Motor Co., 182

the court outlined the circumstances under which the seller of an
automobile must disclose the mileage as unknown rather than
make an affirmative disclosure that the mileage is different from
that indicated on the odometer. In 15 U.S.C. § 1988 the MICS
requires:

(a) . . . any transferor to give the following written disclosure to
the transferee in connection with the transfer of ownership of a
motor vehicle:

(1) Disclosure of the cumulative mileage registered on the
odometer.
(2) Disclosure that the actual mileage is unknown, if the
odometer reading is known to the transferor to be different
from the number of miles which the vehicle has actually
traveled.

(b) No Transferee shall violate any rule prescribed under this sec-
tion or give a false statement to any transferee in making any
disclosure required by such rule. 183

In Leach the automobile retailer purchased a 1968 Mercedes
Benz with an odometer reading of 33,796 miles.1 8 4 Accompanying
the car was an odometer statement reflecting the actual mileage to
be 34,194 miles.'85 At the time of the purchase, the retailer was
told by the wholesaler that the actual mileage was closer to 134,177
miles.'86 The retailer proceeded to sell the car to Leach with the
actual mileage certified as 34,194.187 In reversing the district court,
the Fifth Circuit held that the disclosure was inadequate since the
retailer had "constructive notice" of the possibility of an additional
100,000 miles.1 8 The court found that the remark by the whole-

179. 629 F.2d at 412.
180. 624 F.2d 34 (5th Cir. Aug. 1980).
181. 632 F.2d 520 (5th Cir. Dec. 1980).
182. 642 F.2d 883 (5th Cir. Apr. 1981), cert. denied, 102 S. Ct. 474 (1981).
183. 15 U.S.C. § 1988 (1976).
184. 624 F.2d at 34-35.
185. Id.
186. Id. at 35.
187. Id.
188. Id.
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saler, coupled with the age of the vehicle, demanded that the mile-
age be disclosed as "unknown" rather than restated as shown on
the disclosure statement.'" e

In Suits the automobile retailer relied on Leach when disclos-
ing that the mileage of a used car was "unknown." 1 " Suits pur-
chased a used car with a reading of 000,073 on the odometer, but
the mileage was certified as unknown.191 The wholesaler had fur-
nished defendant, the retailer, with a mileage disclosure form indi-
cating 100,073 miles. 92

The Fifth Circuit distinguished Leach, ruling that the retailer
had "actual knowledge" that the odometer had turned over rather
than "constructive knowledge."' 9 1 The court adopted the reasoning
of the Fourth Circuit's decision in Ryan v. Edwards'" and con-
cluded that a retailer with actual knowledge that the odometer had
turned over, who failed to disclose such, "evidenced intent to de-
fraud" as a matter of law.'95

Finally, in Tinker, plaintiff alleged that the retailer, DeMaria,
had violated section 1988 of MICS by first disclosing that the mile-
age was "unknown" and then certifying the cumulative mileage as
listed on the odometer as 39,226 miles.'" Section 1988 lists the or-
der of representation in reverse with the cumulative mileage first
and then disclosure that the mileage is unknown, provided the cu-
mulative miles on the odometer do not reflect the actual mileage.197

The Fifth Circuit affirmed, ruling that the order of the disclosure
had no effect on its "lucidity."'"'

Tinker further claimed that the actual mileage of the automo-

189. Id.
190. 642 F.2d at 885.
191. Id. at 884.
192. Id. The defendant, Little Motor Company, customarily had the mileage papers

mailed to it. While awaiting their arrival, defendant would sell the car, disclosing the mile-
age as unknown. Id.

193. Id. at 885.
194. 592 F.2d 756 (4th Cir. 1979). "When a transferor who knows that an odometer

has 'turned over' merely records the numbers appearing on the odometer and certifies that
the true mileage is unknown, the consumer is not simply deprived of accurate information;
he is actually misled by the form itself." Id. at 760.

195. 642 F.2d at 886.
196. 632 F.2d at 522.
197. Id. See 15 U.S.C. § 1988 (1976).
198. 632 F.2d at 522.
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bile was closer to 41,000 miles than 39,266.99 Noting that it was
not presented with a Ryan v. Edwards situation, 00 the court dis-
missed the difference as "negligible." Any further disclosure by the
seller that the mileage may vary as much as 1,700 miles would
seem not to be required by the Act.

IV. CONCLUSION

Litigation in the consumer law area has steadily increased for
many years. The decisions of the Fifth Circuit during this survey
period varied between a strict, technical approach in TILA deci-
sions and a public policy approach in other consumer law deci-
sions. The latter approach should become dominant, resulting in
an overall reduction of consumer law litigation, as lenders comply
with the Simplification Act.

Timothy J. Crowley

ADDENDUM

After the 1980-81 survey period, the Fifth Circuit panel with-
drew its prior opinion and reversed itself on rehearing in Souife v.
First National Bank of Commerce" ' in light of the United States
Supreme Court decision in Anderson Brothers Ford v. Valencia.'0 '
This disposition renders much of the discussion in part I.C of
questionable value.

199. Id. The transfer to DeMaria indicated that the mileage was approximately 41,000
miles.

200. Id.
201. 653 F.2d 142 (5th Cir. 1981), rev'g on rehearing per curiam 628 F.2d 480 (5th Cir.

Oct. 1980).
202. 101 S. Ct. 2266 (1981), discussed in text accompanying notes 97-114 supra.
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