
CRIMINAL LAW & PROCEDURE

The Fifth Circuit decided a multitude of cases in the realm of
criminal law and procedure during this survey period. Included
were substantive issues concerning drugs and narcotics, racketeer-
ing, inspections at sea, and fourth amendment rights as well as
procedural issues dealing with search and seizure, guilty pleas, ju-
dicial use immunity, nonmutual collateral estoppel, habeas corpus,
and the right to trial by jury.

I. SUBSTANTIVE CRIMINAL LAW

A. Drugs and Narcotics

The Fifth Circuit attempted to interpret the Comprehensive
Drug Abuse Prevention and Control Act of 19701 several times
during the survey period. In United States v. DeLeon,2 the Fifth
Circuit attempted to define "possession" as used in the Act. In
past cases the court has established various principles for deter-
mining "possession" under the Act. The court has held that con-
structive or actual possession can constitute a violation.3 Although
constructive possession alone is sufficient to support a conviction,"
proof of physical proximity to controlled drugs is not, in itself, suf-
ficient to prove constructive possession.5 The prosecution must be
able to prove either dominion and control over the drugs or a
power to exercise dominion and control.' Furthermore, construc-
tive possession need not be exclusive but may be joint among vari-

1. 21 U.S.C. §§ 801-803, 811-812, 821-829, 841-851, 871-886, 901-904, 951-966 (1976)
(amended 1978). On February 21, 1971, the United States entered into an international
treaty at the Convention of Psychotropic Substances held in Vienna, Austria. The purpose
of the treaty was to "establish suitable controls over the manufacture, distribution, transfer,
and use of certain psychotropic substances." The United States hoped to meet its obliga-
tions under this Treaty with the passage of this Act. 21 U.S.C. § 801a(2) (Supp. 11 1978).

2. 641 F.2d 330 (5th Cir. Apr. 1981).
3. United States v. Ocanas, 628 F.2d 353, 361 (5th Cir. Oct. 1980), cert. denied, 101 S.

Ct. 2316 (1981); United States v. Martinez, 588 F.2d 495, 498 (5th Cir. 1979).
4. United States v. Felts, 497 F.2d 80, 82 (5th Cir. 1974).
5. United States v. Ferg, 504 F.2d 914, 917 (5th Cir. 1974).
6. United States v. Phillips, 496 F.2d 1395, 1397 (5th Cir. 1974); United States v. Mas-

pero, 496 F.2d 1354, 1359 (5th Cir. 1974).
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ous persons and may be established by circumstantial evidence.7
In DeLeon the defendant, Becaficio Saenz DeLeon, was ar-

rested by narcotics agents following an automobile chase. The
truck in which the defendant was a passenger was searched in an-
ticipation of recovering an orange paper bag containing cocaine.8
The bag was not found in the truck, but was subsequently found in
some bushes on the passenger side of the street on the route trav-
eled by the pickup. It contained 294 grams of cocaine.'

DeLeon's subsequent conviction for conspiracy to possess co-
caine with intent to distribute rested upon the sufficiency of proof
of DeLeon's possession of the orange bag. The issue was whether
DeLeon had dominion and control over the proscribed drugs.10 The
Fifth Circuit, consistent with its past decisions, held that construc-
tive possession was sufficient to satisfy the possession element of
the offense." "'Constructive possession is the knowing exercise of,
or the knowing power or right to exercise, dominion and control
over the proscribed substance.' "" The court then reiterated its
principle that constructive possession need not be exclusive posses-
sion."' It also stated that neither physical proximity to the drugs
nor mere association with one who has control over the drugs is
sufficient to prove constructive possession.1 ' After interpreting the
facts in light of established precedent, the court determined that
there was evidence which might suggest to the jury that DeLeon
had possession of the cocaine, either constructively or otherwise. 8

The DeLeon court made no attempt to go beyond its reliance
on prior decisions. Content to rely on the principles already estab-
lished, the court merely interpreted the facts without expanding
the law.

The court's consistency in relying on its own past decisions is
also seen in United States v. Moreno.1" Applying the same ratio-

7. United States v. Ocanas, 628 F.2d 353, 361 (5th Cir. 1980), cert. denied, 101 S. Ct.
2316 (1981); United States v. Ferg, 504 F.2d 914, 916 (5th Cir. 1974); United States v. Mas-
pero, 496 F.2d 1354, 1359 (5th Cir. 1974).

8. 641 F.2d at 332.
9. Id. at 333.
10. Id. at 335.
11. Id.
12. Id. (quoting United States v. Marx, 635 F.2d 436, 440 (5th Cir. Jan. 1981)).
13. 641 F.2d at 335.
14. Id.
15. Id. at 335-36.
16. 649 F.2d 309 (5th Cir. June 1981). The appellant, Ramon Vasquez Moreno, had
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nale as in DeLeon, the court stated that "[ilt is well settled that
possession of a controlled substance with the intent to distribute
it, in violation of 21 U.S.C. § 841(a)(1) (1976), may be either actual
or constructive. 1 7 The court concluded that proof of possession
may be established by circumstantial, as well as direct, evidence."0

Once the question of possession has been determined, a court
may rule on the question of intent to distribute. United States v.
Grayson 9 held that the intent to distribute illegal drugs may be
inferred from the possession of a large amount of the substance.'0
In so holding, the court relied on its rulings in United States v.
Vomero" and United States v. Johnson." The Fifth Circuit, how-
ever, did not attempt to define "large amount."' It did cite United
States v. Mather24 as an example of what it considered a large
amount, but declined to set any standard. 5

United States v. MeachaM 6 and United States v. Alvarez'
involved the conspiracy provisions of the Drug Abuse Act.'8 The

instructed Johnny Lee Guidry to load 1936 pounds of marijuana, owned by Moreno's
brother. The marijuana was concealed in a shed about twenty miles away from Moreno's
service station. Two of Guidry's helpers then drove the loaded truck toward Austin. The
marijuana was discovered by border patrol agents at the border patrol checkpoint. The ap-
pellant and three codefendants were indicted for conspiracy to possess marijuana with in-
tent to distribute and for possession of marijuana with intent to distribute. The appellant
was convicted on both counts. Id. at 311.

17. Id. at 312.
18. Id.
19. 625 F.2d 66 (5th Cir. Aug. 1980).
20. Id. at 66-67. Elbert Grayson was convicted on a two-count indictment charging

importation of cocaine and possession of cocaine with intent to distribute. He had been
arrested at the Miami International Airport with 413.1 grams of dilute cocaine hydrochlo-
ride on his person. This amount is the equivalent of 304.77 grams of cocaine. Id. at 66.

21. 567 F.2d 1315, 1316 (5th Cir. 1978).
22. 469 F.2d 973, 977 (5th Cir. 1972).
23. Id.
24. 465 F.2d 1035 (5th Cir. 1972). The court found 197.75 grams of cocaine to be a

sufficient amount to establish a prima facie case for intent to distribute. Id. at 1038.
25. See United States v. Olvera, 523 F.2d 1252 (5th Cir. 1975). The Fifth Circuit held

that two grams of cocaine was too little to raise an inference of intent to distribute. Id. at
1253.

26. 626 F.2d 503 (5th Cir. Sept. 1980).
27. 625 F.2d 1196 (5th Cir. Sept. 1980) (en banc), cert. denied, 101 S. Ct. 2017 (1981).
28. 21 U.S.C. §§ 846, 963 (1976). These identical provisions read: "Any person who

attempts or conspires to commit any offense defined in this subchapter is punishable by
imprisonment or fine or both which may not exceed the maximum punishment prescribed
for the offense, the commission of which was the objective of the attempt or conspiracy." Id.
"This subchapter" as used in § 846 refers to the Controlled Substance Act. Id. §§ 801-904.
In § 963 it refers to the sections in the drug abuse chapter on imports and exports. Id. §§
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defendants in Meacham were convicted of conspiracy to import
marijuana and to possess it with intent to distribute. To sustain a
conviction, the Government relied on two separate provisions of
the Act: one, making the act of conspiracy a crime, and a second,
making the object of the conspiracy a crime.2 9 Both crimes for
which the appellants were convicted were "conspiracy-to-attempt"
violations. The Government contended that the statutes made cer-
tain attempts criminal and the Fifth Circuit agreed."0

The court, however, refused to allow the statutes to double as
substantive offense statutes through which the conspiracy statutes
could be applied.31 The court held that the conspiracy provisions
do not authorize conspiracy-to-attempt prosecutions.32

If the Government's position had been accepted, sections 846
and 963 would describe four separate crimes: conspiracy, attempt,
conspiracy to attempt, and attempt to conspire.3 The court found
this proposition untenable. By concluding that sections 346 and
963 do not authorize conspiracy-to-attempt prosecutions, the court
did not reach the issue of whether the government may prosecute
the crime of conspiracy to attempt in instances where separate
statutory provisions made both conspiracy and the attempted con-
spiracy criminal offenses.3 4

Alvarez dealt further with the conspiracy provisions of 21
U.S.C. § 963. 35 There, the defendant was convicted of conspiring to
import marijuana. The court held that the Government had to
prove only that the defendant had knowledge of the essentials of
the conspiracy. 6 Alvarez is consistent with United States v. Fe-
ola,3 7 in which the United States Supreme Court held that one
may be found guilty as a conspirator even though he did not know

951-966.
29. 626 F.2d 507 (citing United States v. Clay, 495 F.2d 700 (7th Cir.), cert. denied,

419 U.S. 937 (1974)).
30. 626 F.2d at 508.
31. Id. at 508 n.6. The court stated that since drug-abuse laws contain their own con-

spiracy provisions, the general conspiracy statute, 18 U.S.C. § 371 (1976), may not be used
to prosecute conspiracies to violate drug-abuse laws. 626 F.2d at 508 n.6.

32. 626 F.2d at 509.
33. Id. at 508.
34. Id. at 509.
35. 21 U.S.C. § 963 (1976).

36. 625 F.2d at 1198.
37. 420 U.S. 671 (1975).
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the precise details of the conspiracy. 8 It also follows Blumenthal
v. United States,39 in which the Supreme Court held that a convic-
tion could be §ustained by merely showing the essential nature of
the criminal plan and the defendant's connections with it, but
without requiring proof that the defendant knew of the details of
the plan or knew of the participation of others.4

In Alvarez the Fifth Circuit also held that a defendant could
not escape criminal responsibility simply because he did not join
the conspiracy until well after its inception or because he played a
minor role in the total scheme.41 The Fifth Circuit, sitting en banc,
held that the evidence in Alvarez was sufficient to convict.4 As a
result of this holding and the Fifth Circuit's adherence to prece-
dent, the standard for obtaining convictions under the conspiracy
statutes remains unchanged.

B. Racketeering

Prosecutions under the Racketeer Influenced and Corrupt Or-
ganizations Act (RICO) 43 follow a recognizable pattern. Lengthy
indictments involving multiple defendants characterize the cases."
The case of United States v. Martino" follows this pattern. This
case presented the Fifth Circuit with the opportunity to discuss

38. Id. at 692.
39. 332 U.S. 539 (1947).
40. Id. at 557.
41. 625 F.2d at 1198 (citing United States v. Leach, 613 F.2d 1295 (5th Cir. 1980);

United States v. Bates, 600 F.2d 505 (5th Cir. 1979) (a person may be convicted of conspir-
acy even though he was not a participant at the time the original scheme was created); and
United States v. Wilson, 500 F.2d 715 (5th Cir. 1974), cert. denied, 420 U.S. 977 (1975) (a
person may be convicted of conspiracy even though he plays only a minor role in the whole
scheme)).

42. 625 F.2d at 1198.
43. 18 U.S.C. §§ 1961-1968 (1976). The congressional statement of the purpose of this

Act reads as follows:
It is the purpose of this Act to seek the eradication of organized crime in the

United States by strengthening the legal tools in the evidence-gathering process,
by establishing new penal prohibitions, and by providing enhanced sanctions and
new remedies to deal with the unlawful activities of those engaged in organized
crime.

Organized Crime Control Act of 1970, Pub. L. No. 91-452, § 1, 84 Stat. 922, 923.
44. E.g., United States v. Martino, 648 F.2d 367, 378 (5th Cir. June 1981).
45. 648 F.2d 367 (5th Cir. June 1981). In Martino the court was confronted with six-

teen defendants with a combined total of eighty convictions for mail fraud and RICO viola-
tions arising out of an arson ring. Id. at 378.
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RICO at length and to interpret various aspects of the Act.
To prove a substantive RICO violation, the government must

prove (1) the existence of an enterprise, (2) that the enterprise af-
fected interstate commerce, (3) that the defendant was associated
with the enterprise, (4) that the defendant participated in the con-
duct of the enterprise's affairs, and (5) that the participation was
through a pattern of racketeering activity."

The crucial question for the court was whether the defendants
were associated with, and participated in, the enterprise through
patterns of racketeering activity. Mere association with nefarious
characters is not sufficient to sustain a conviction.4 ' Elaborating on
this idea, the court in Martino rejected the notion that RICO pun-
ishes associational status. Rather, its proscriptions are directed
against conduct. 8 In United States v. Elliott,49 the Fifth Circuit
held RICO applicable to a group whose sole purpose was to engage
in illegal activities.50 The appellants requested that the court re-
consider that position, but the Fifth Circuit declined to do so,
holding that such an option is available only when the court is sit-
ting en banc5

The RICO conspiracy statute provides, "It shall be unlawful
for any person to conspire to violate any of the provisions of sub-
section (a), (b), or (c) of this section. '52 To convict under this stat-
ute, the government must prove both that the defendant had
knowledge of the conspiracy and that he intended to join in the
conspiracy. s There must be proof that he objectively manifested
an agreement to participate through the commission of more than
one predicate crime." In Martino the Fifth Circuit added the cri-
teria that the accused party must be shown to have a degree of
criminal intent at least equal to that required for the substantive
offense itself.55

46. Id. at 394.
47. United States v. Bright, 630 F.2d 804, 822 (5th Cir. July 1980).
48. 648 F.2d at 380 (quoting United States v. Elliott, 571 F.2d 880, 903 (5th Cir.), cert.

denied, 439 U.S. 953 (1978)).
49. 571 F.2d 880 (5th Cir.), cert. denied, 439 U.S. 953 (1978).
50. Id. at 903.
51. 648 F.2d at 380-81.
52. 18 U.S.C. § 1962(d) (1976).
53. 648 F.2d at 394.
54. 630 F.2d at 834 (citing United States v. Elliott, 571 F.2d 880, 903 (5th Cir.), cert.

denied, 439 U.S. 953 (1978)).
55. 648 F.2d at 394.
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The Martino appellants asserted that their double jeopardy
rights had been violated because the Government was not forced to
choose between the substantive offense and conspiracy charges.
Appellants alleged that this allowed multiple punishments for the
same offense.56 Finding no merit in this contention, the Fifth Cir-
cuit held that, even though the substantive and conspiracy charges
involved considerable overlap in the evidence, this overlap did not
automatically violate the protections against double jeopardy."
The court based its decision on precedent by following the "same
offense ' test established by the United States Supreme Court in
Blockburger v. United States.5 8 Simply stated, if there is any dif-
ference in the elements to be proved in the two instances, they are
not the "same offense."59

In Iannelli v. United States,60 the Supreme Court held that
conspiracy and the completed substantive offense were to be con-
sidered separate crimes.6 1 The conspiracy to commit and the sub-
sequent commission do not normally merge into one punishable
act.6 2 The Fifth Circuit has held that to convict on a conspiracy
count, the government needs to prove an agreement to commit an
unlawful act. However, to convict on the substantive offense, the
government need not prove agreement. 1 The essence of conspiracy
is an agreement to commit an unlawful act.64

In Martino the Fifth Circuit held that, while a RICO substan-
tive charge requires proof of the aforementioned elements, 65 a
RICO conspiracy charge requires the additional element of objec-
tively manifested agreement.6 " The "same offense" test focuses on
the elements of the offense charged, not the evidence adduced at
trial." Thus, the Fifth Circuit held in Martino that the RICO sub-
stantive and conspiracy convictions were not vitiated by the double

56. Id. at 382.
57. Id. at 383.
58. Id. at 382 (citing Blockburger v. United States, 284 U.S. 299 (1932)).
59. 648 F.2d at 382.
60. 420 U.S. 770 (1975).
61. Id. at 777.
62. Pinkerton v. United States, 328 U.S. 640, 643 (1946).
63. United States v. Nelson, 599 F.2d 714, 716 (5th Cir. 1979).
64. 420 U.S. at 777.
65. Note 46 supra, and accompanying text.
66. 648 F.2d at 383.
67. United States v. Cowart, 595 F.2d 1023, 1029 (5th Cir. 1979).

1982]-
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jeopardy clause. 8 Following this case, the government will have
more latitude in prosecuting RICO violations. Rather than having
to choose between alternative charges, it will be permitted to pros-
ecute both conspiracy and substantive violations.

C. Inspections at Sea

During the survey period, the Fifth Circuit reexamined 14
U.S.C. § 89(a),6 ' the statute that authorizes the Coast Guard to
board and inspect vessels within the jurisdiction of the United
States without a search warrant. The court held in United States
v. Williams70 that such warrantless boardings under section 89(a)
did not violate the fourth amendment. 1 The statute survived fur-
ther constitutional attacks in United States v. Espinosa-Cerpa."
There, the Fifth Circuit reaffirmed its view that section 89(a) gives
the Coast Guard plenary power to board any American flag vessel
anywhere, even in the complete absence of any suspicion of crimi-
nal activity, and that the power is not violative of the fourth
amendment.73

On May 13, 1979, the Coast Guard cutter, Dependable, inter-
cepted the vessel, Miss Phyllis, about 150 miles outside United
States territorial waters. After determining that the vessel was of
United States registry, Coast Guardsmen boarded her under the
authority of 14 U.S.C. § 89(a).74 While touring the deck of the Miss
Phyllis, the ensign detected the odor of marijuana. Further investi-
gation revealed a large quantity of marijuana.75 Defendant Alberto
Espinosa-Cerpa and his fellow crewmen were arrested. Espinosa-
Cerpa was subsequently convicted of conspiracy to import mari-
juana into the United States with intent to distribute. The three
crewmen were acquitted of the conspiracy charge. 76 On appeal Es-

68. 648 F.2d at 383.
69. 14 U.S.C. § 89(a) (1976) provides in part: "The Coast Guard may make inquiries,

examinations, inspections, searches, seizures, and arrests upon the high seas and waters over
which the United States has jurisdiction, for the prevention, detection, and suppression of
violations of laws of the United States."

70. 617 F.2d 1063 (5th Cir. 1980).
71. Id. at 1075.
72. 630 F.2d 328 (5th Cir. Nov. 1980).
73. Id. at 334 (quoting United States v. Williams, 617 F.2d 1063, 1075 (5th Cir. 1980)).
74. 630 F.2d at 330.
75. Id.
76. Id.
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pinosa-Cerpa argued that the Coast Guard practice of arbitrary,
warrantless boardings violated the fourth amendment.77

The Fifth Circuit noted that the conspiracy offense was ac-
tionable even if its genesis was outside the territorial limits of the
United States. In previous cases the court had determined that
United States jurisdiction extends to persons whose acts have an
effect within United States territory, even though the acts occur
outside that territory.78 An extraterritorial conspiracy to violate
federal narcotics statutes is an offense subject to jurisdiction of the
United States.79 The court devoted primary attention to the man-
ner in which the marijuana was seized.

The Fifth Circuit admitted that the authority of section 89(a)
is generally invoked to justify stops for safety and documentation
inspections,8" but noted that the authority extended to boardings
to look for customs and narcotics violations.8 In United States v.
Robbins,8' the court held that the Coast Guard's authority to stop
vessels is plenary, at least for the purpose of conducting an admin-
istrative inspection. Once aboard, it may conduct a routine inspec-
tion. However, if that inspection gives rise to suspicion of criminal
activity, a full scale search may be conducted without a search
warrant.8 The only limitation is that the search may not extend to
private areas without a reason to suspect the existence of evidence
there .8 The boarding of the Miss Phyllis was consistent with the
law as interpreted in previous cases; thus, the court affirmed the
convictions.8"

This holding was reinforced one month later in United States
v. DeWeese,86 where the court found that the Coast Guard's sec-
tion 89(a) plenary authority permitted searches to be conducted in
the absence of criminal activity.8 7 Quoting from Williams, Circuit

77. Id. at 333.
78. E.g., United States v. Cadena, 585 F.2d 1252, 1257 (5th Cir. 1978) (citing Ford v.

United States, 273 U.S. 593, 620-21 (1927)).
79. United States v. Cadena, 585 F.2d 1252, 1257 (5th Cir. 1978).
80. 630 F.2d at 334.
81. Id.
82. 623 F.2d 418 (5th Cir. Aug. 1980).
83. Id. at 420.
84. Id.
85. 630 F.2d at 334-35.
86. 632 F.2d 1267 (5th Cir. Dec. 1980), cert. denied, 50 U.S.L.W. 3250 (U.S. Oct. 6,

1981).
87. Id. at 1270.

19821 443
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Judge Hill wrote, "'We have concluded that "reasonable suspi-
cion" is the appropriate fourth amendment standard by which to
judge section 89(a) searches of the "private areas"-if there can be
such areas-of the holds of vessels in international waters con-
ducted for the purpose of discovering contraband or evidence of
criminal activity.' "88

De Weese further discussed the fourth amendment implica-
tions of section 89(a). The court found that one may have fee sim-
ple title to property without any expectation of privacy.8 9 Based on
that principle, the court concluded that there is no reasonable ex-
pectation of privacy in common areas to which access is freely
given to all "properly and lawfully within the close," including the
ice hold of a commercial vessel.'0 Therefore, the court's holding is
consistent with the principles previously established by the Fifth
Circuit.

In United States v. Guillen-Linares,1 the court held that sec-
tion 89(a) did not apply to boardings conducted by Coast Guards-
men acting as a branch of the United States Customs Service. In
Guillen-Linares, the Customs Service advised the Coast Guard
that it was maintaining a surveillance program in Tampa Bay. The
Service also said that it might need Coast Guard assistance in fur-
ther surveillance and a possible boarding of the vessel Miss Port
Canaveral.2 When Coast Guardsmen boarded the Miss Port Ca-
naveral on the advice of the Service, a petty officer discovered
bales of marijuana stacked below deck. Members of the crew were
subsequently convicted of conspiracy to possess marijuana with in-
tent to distribute."

On appeal, appellants asserted that the Coast Guard boarded
the vessel under proper Customs Service authority. They con-
tended that the Guardsmen had acted solely as agents of the Cus-
toms Service. 94 Therefore, they argued, the boarding of the Miss
Port Canaveral was an operation of the Customs Service and could

88. Id. (quoting United States v. Williams, 617 F.2d 1063, 1088 (5th Cir. 1980)). Ap-
plying this principle to Espinosa-Cerpa, the court held that the odor of marijuana detected
by the ensign justified the further search. 630 F.2d at 334.

89. 632 F.2d at 1270.
90. Id. at 1270-71.
91. 636 F.2d 78 (5th Cir. Jan. 1981).
92. Id. at 78-79.
93. Id.
94. Id. at 80.
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be justified only under the authority of 19 U.S.C. § 1581(a), 5 the
Customs boarding statute, and not under 14 U.S.C. § 89(b)." The
district court decided that the boarding was to be measured under
the requirements of section 89(a) despite the close association with
the Customs Service. The district court further recognized no dis-
tinction between operating at the "suggestion" or the "direction"
of the Customs Service and held that neither would "per se invali-
date the search under section 89."'9

7 The Fifth Circuit did recog-
nize the distinction of whether the boarding party acted as a
branch of the Customs Service or as a part of the Coast Guard as
being determinative. The court held that, if the party boarded as
an agent of the Service, 19 U.S.C. § 1581(a) might apply. If they
boarded as Coast Guardsmen, the standards of 14 U.S.C. § 89(a)
would apply." The court then remanded the case to the district
court to make that determination.9

While this case did not contravene any of the court's prior
principles for assessing such boarding cases, it did suggest that the
Coast Guard must exercise its discretion more carefully. It is now
necessary that the boarding party distinguish under which author-
ity it is operating. Once that determination has been made, the
party must then conform its activity to the standards of the appli-
cable statute.

95. Id. 19 U.S.C. § 1581(a) (1976) provides:
Any officer of the customs may at any time go on board of any vessel or vehi-

cle at any place in the United States or within the customs waters or, as he may
be authorized, within a customs enforcement area established under the Anti-
Smuggling Act. . ., or at any other authorized place, without as well as within his
district, and examine the manifest and other documents and papers and examine,
inspect, and search the vessel or vehicle and every part thereof and any person,
trunk, package, or cargo on board, and to this end may hail and stop such vessel
or vehicle and use all necessary force to compel compliance.

96. 14 U.S.C. § 89(b) (1976) provides:
(b) The officers of the Coast Guard insofar as they are engaged, pursuant to

the authority contained in this section, in enforcing any law of the United States
shall:

(1) be deemed to be acting as agents of the particular executive department
or independent establishment charged with the administration of the particular
law; and

(2) be subject to all the rules and regulations promulgated by such depart-
ment or independent establishment with respect to the enforcement of that law.

97. 636 F.2d at 80.
98. Id. at 80-81.
99. Id.
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D. Fourth Amendment - Searches and Seizures

The fourth amendment of the United States Constitution
guarantees the right of citizens to be secure from unreasonable
searches and seizures. 00 This amendment has been widely con-
strued, but there still exists much confusion concerning the "rea-
sonableness" of certain searches and seizures.0 1 In this survey pe-
riod, the Fifth Circuit had several opportunities to deal with this
question, particularly the question of warrantless searches.

United States v. McFarland'02 involved a warrantless search
conducted incident to an arrest. Thomas McFarland, II, was con-
victed of possession of cocaine with intent to distribute. Under-
cover Drug Enforcement Administration agents had negotiated
with Arthur Whittall for the purchase of two pounds of cocaine.
Whittall promised to deliver the cocaine to their motel room the
next day. 03 Police officers watching Whittall's residence saw Mc-
Farland pick up Whittall and drive toward the motel. Upon deliv-
ery of approximately eight ounces of cocaine to the agents, Whit-
tall was immediately arrested. Other officers arrested McFarland.
A search incident to the arrest revealed a piece of notebook paper
on which were listed the prices of the cocaine to be sold to the
agents. 0 "4

On appeal, McFarland claimed that the seizure of the incrimi-
nating paper was invalid because his arrest was effected without
probable cause. The Fifth Circuit disagreed with this contention. It
determined that the circumstances surrounding the arrest were

100. U.S. CONST. amend. IV provides:
The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the persons or things to
be seized.

101. See Terry v. Ohio, 392 U.S. 1 (1968) (police must, whenever practicable, obtain
advance approval of a search through a warrant); Preston v. United States, 376 U.S. 364
(1964) (holding that justifications for a search incident to arrest are absent where the search
is remote in time or place from the arrest); Mapp v. Ohio, 367 U.S. 643 (1961) (holding that
evidence obtained through violations against unreasonable searches and seizures is inadmis-
sible in both state and federal criminal trials); Agnello v. United States, 269 U.S. 20 (1925)
(holding that a search may be conducted without a warrant after a lawful arrest to seek any
evidence connected with the crime for which the arrest was made).

102. 633 F.2d 427 (5th Cir. Dec. 1980).
103. Id. at 428-29.
104. Id. at 429.

[Vol. 13:435
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" 'sufficient in themselves to warrant a person of reasonable cau-
tion to believe an offense [was] committed.' ,1"05

McFarland also contended that the search was impermissibly
broad. He based this argument on the fact that the officer con-
ducting the search was not specifically looking for the paper as he
did not even know of its existence."' The court dismissed this con-
tention as frivolous, holding as follows:

The purpose of the doctrine permitting searches incident to ar-
rest is to allow discovery and preservation of destructible evi-
dence like this piece of paper .... Moreover, the validity of the
search does not depend on any probability that such evidence will
be found; a full search incident to arrest is reasonable and per-
missible under the Fourth Amendment.10 7

The Supreme Court has determined that a police officer's de-
cision on how and where to search an arrestee is necessarily an ad
hoc judgment. 10 8 In United States v. Robinson,0 9 the Court held
that an arrest based on probable cause is reasonable under the
fourth amendment. The fact of the lawful arrest establishes the
authority for a search incident to the arrest. Therefore, the Court
held a full search incident to a lawful arrest is also reasonable
under the fourth amendment."'

In Chimel v. California,"' the Court held that a search inci-
dent to an arrest was reasonable to seek any evidence which might
be concealed or destroyed. However, justification for such a search
extends only to "the arrestee's person and the area 'within his im-
mediate control.' 1112 Following this reasoning, the Fifth Circuit
found that the search of McFarland's person incident to a lawful
arrest was reasonable and, therefore, did not violate the fourth
amendment."'

The court further discussed the permissibility of searches in

105. Id. (quoting United States v. Williams, 594 F.2d 86, 91 (5th Cir. 1979)).
106. 633 F.2d at 429.
107. Id.
108. United States v. Robinson, 414 U.S. 218, 235 (1973).
109. 414 U.S. 218 (1973).
110. Id. at 235.
111. 395 U.S. 752 (1969).
112. Id. at 763.
113. 633 F.2d at 429.
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United States v. Varkonyi."' In particular, the court detailed
what areas were susceptible to search under constitutional stan-
dards. The defendant, Thomas L. Varkonyi, was convicted of will-
fully and knowingly concealing, harboring, and shielding aliens. " '
Varkonyi was arrested on March 13, 1980, in El Paso, Texas by
border patrol agents engaged in a routine check of the El Paso rail-
road yards. The agents observed several men in Varkonyi's scrap
metal yard attempting to flee and hide. The workers were still visi-
ble through the fence. One of the agents attempted to enter the
yard to ascertain the immigration status of the workers, but
Varkonyi resisted the attempt. " ' The workers voluntarily surren-
dered despite Varkonyi's admonitions to the contrary. The agent
then attempted to accompany the aliens into a warehouse, and
once again, the defendant resisted. 1 7

Varkonyi contended that the blanket authorization of war-
rantless entries onto private property, found in 8 U.S.C. §
1357(a)(3),118 violated the warrant clause of the fourth amendment.
The Fifth Circuit, however, found sufficient constitutional grounds
to uphold the entry in question without passing on the validity of
the statute. " 9 The court merely relied on the Supreme Court's
holding in United States v. Santana20 that law enforcement of-
ficers may make warrantless arrests as long as they are based on

114. 645 F.2d 453 (5th Cir. May 1981).
115. Id. at 454. He was also convicted for violating 18 U.S.C. § 111 (1976), which pro-

vides, "Whoever forcibly assaults, resists, opposes, impedes, intimidates, or interferes with
any person designated in § 1114 of this title while engaged in or on account of the perform-
ance of his official duties, shall be fined not more than $5,000 or imprisoned not more than
three years, or both." 645 F.2d at 455 n.3.

116. 645 F.2d at 454.
117. Id. at 455.
118. 8 U.S.C. § 1357(a)(3) (1976) provides:
(a) Powers without warrant

Any officer or employee of the Service authorized under regulations pre-
scribed by the Attorney General shall have power without warrant-

(3) within a reasonable distance from any external boundary of the United
States, to board and search for aliens any vessel within the territorial waters of
the United States and any railway car, aircraft, conveyance, or vehicle, and within
a distance of twenty-five miles from any such external boundary to have access to
private lands, but not dwellings, for the purpose of patrolling the border to pre-
vent the illegal entry of aliens into the United States; . . .

119. 645 F.2d at 457.
120. 427 U.S. 38 (1976).
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probable cause and the persons arrested are in plain sight. 21 Cases
interpreting the fourth amendment exempt from its protection any
area knowingly exposed to the public. Given the facts in this case,
the Fifth Circuit concluded that the aliens were in a public
place. 22

Immigration and Naturalization Service (INS) officers are em-
powered by 8 U.S.C. § 1357(a)(2) to "arrest any alien in the United
States, if he has reason to believe that the alien so arrested is in
the United States in violation of any such law or regula-
tion . . " 12" An Illinois federal court held that "furtive conduct
and flight, especially when the suspect is aware of the presence of
the INS, may justify a reasonable suspicion that the person is un-
lawfully in the country. ' 124 Under this reasoning, the Fifth Circuit
found the warrantless entry and arrest justified.1 2 5

In United States v. Watson,' the Supreme Court held that a
warrantless arrest of an individual in a public place, based on
probable cause, did not violate the fourth amendment.127 With
Watson for a guide, the Fifth Circuit had to determine whether
the officers acted upon probable cause and whether the aliens were
in a public place.

"Reason to believe" has been equated with probable cause.2 8

Therefore, relying on the holding of the Illinois federal court, the
Fifth Circuit was justified in determining that the officers had ac-
ted on probable cause. To that extent, the court followed the rea-
soning of the Supreme Court in Watson. The court also followed
Supreme Court precedent in holding that the aliens were in a pub-
lic place. The Supreme Court has held that whatever one know-
ingly exposes to the public, even if it is in his own house or office,

121. Id. at 42-43.
122. 645 F.2d at 458. The evidence showed that the aliens were in plain view from the

roadway when they were first seen by the Immigration and Naturalization Service (INS)
agents. Even after they attempted to hide they were clearly visible through the fence, and
the gate was open. Id.

123. 8 U.S.C. § 1357(a)(2) (1976).
124. 645 F.2d at 458 (citing Illinois Migrant Council v. Pilliod, 398 F. Supp. 882, 899

(N.D. Ill. 1975), aff'd, 540 F.2d 1062 (7th Cir. 1976), modified, 548 F.2d 715 (7th Cir. 1977)).
125. 645 F.2d at 458.
126. 423 U.S. 411 (1976).
127. Id. at 414-15.
128. United States v. Cantu, 519 F.2d 494, 496 (7th Cir.), cert. denied, 423 U.S. 1035

(1975); Au Yi Lau v. United States Immigration & Naturalization Serv., 445 F.2d 217, 222
(D.C. Cir.), cert. denied, 404 U.S. 864 (1971).
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is not subject to fourth amendment protection. 12 ' Furthermore,
one may not defeat a proper arrest by retreating into a private
place. 30 Incorporating this reasoning into their opinion, the Fifth
Circuit reached a result consistent with the existing case law.

The Fifth Circuit in United States v. Fry's' attempted to de-
fine "seizure" as used in the fourth amendment. There, the court
considered a warrantless stop and search by a Drug Enforcement
Administration (DEA) agent at the Atlanta, Georgia airport. After
observing the defendants, the agent approached them, identified
himself, and asked permission to search their persons and luggage
for narcotics. The agent conducted the search in the ticket office
and discovered a container of cocaine in defendant Fry's lug-
gage. 8 2 The Fifth Circuit noted that the facts were similar to those
in United States v. Mendenhall,13 3 where the Supreme Court con-
cluded that a seizure within the meaning of the fourth amendment
had occurred if a reasonable person would have believed that he
was not free to leave."" The Fifth Circuit relied on the Supreme
Court's reasoning and found that, under the totality of the circum-
stances, the evidence supported the conclusion that no seizure
occurred. '5

The court made no attempt to extend the fourth amendment
here. Rather, it had been given considerable room for discretion by
prior Supreme Court decisions. Schneckloth v. Bustamonte3 6 held
that the question of whether a search was allowed voluntarily or
under coercion was a question of fact to be determined from the
totality of the circumstances. 37 The burden of proof rested with

129. Katz v. United States, 389 U.S. 347, 351 (1967).
130. Santana,.427 U.S. at 43.
131. 622 F.2d 1218 (5th Cir. Aug. 1980).

132. Id. at 1220. Although the facts were disputed, the DEA agent's version of the
events was credited. According to him, both defendants indicated their understanding of
their rights and agreed to permit the search. Id.

133. 446 U.S. 544 (1980). A black woman was stopped at Detroit Metropolitan Airport
by two DEA agents. They identified themselves and asked for identification. The Court held
that the woman's fourth amendment rights had not been violated. Id. at 554.

134. Id. at 554.
135. 622 F.2d at 1221. The district court held that there was no force, physical re-

straint, "or blatant show of authority." The defendants indicated their consent to the search
and voluntarily accompanied the agent to the ticket office. Id.

136. 412 U.S. 218 (1973).
137. Id. at 227.
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the government.138

Defendant Fry contended that he was denied due process
when the district judge accepted the magistrate's fact findings
without conducting a new evidentiary hearing.139 However, the
Fifth Circuit determined that the district court need not hold a
new hearing in order to make its determinations of fact.140 The
court then accepted the district court's findings of fact and its de-
termination that the Government had met its burden. Therefore,
affirmance of the lower court's judgment was a proper exercise of
its discretion.

Another fourth amendment question was considered by the
Fifth Circuit in United States v. Fitzharris.'4' A search pursuant
to a warrant resulted in the seizure of several hundred pounds of
marijuana. The defendants were convicted of conspiracy to possess
marijuana with intent to distribute. 4 ' The appeal challenged the
admissibility of the marijuana. Appellants contended that the ma-
rijuana was found during a prior warrantless search of the ranch
and was therefore inadmissible. 4

The Supreme Court has held that the fourth amendment re-
quires the suppression of any evidence seized incident to a war-
rantless entry into a suspect's home.1" Though the Court has al-
lowed for exigent circumstances, the Fifth Circuit determined that
the warrantless entry in Fitzharris was illegal. 45 Another search,
however, was conducted pursuant to a search warrant. The affida-
vit in support of that warrant made no mention that the affiant
had previously seen the marijuana. '4 The court held that, if the
warrant was valid and if the police would have discovered the ma-
rijuana anyway, the evidence need not be suppressed; thus, the
fact of the initial illegal entry did not taint the subsequent seizure
of the marijuana.'4 7

138. Bumper v. North Carolina, 391 U.S. 543, 548 (1968).
139. 622 F.2d at 1221.
140. Id. (citing United States v. Raddatz, 447 U.S. 667 (1980)).
141. 633 F.2d 416 (5th Cir. Dec. 1980), cert. denied, 101 S. Ct. 2325 (1981).
142. Id. at 417-19. Drug Enforcement Administration agents had spotted the mari-

juana during a prior search of a ranch outside of Austin. It was not seized at that time,
however, but was later seized during a search purguant to a warrant. Id.

143. Id. at 420.
144. Id. (citing Payton v. New York, 445 U.S. 573, 581 (1980)).
145. 633 F.2d at 420.
146. Id. at 421.
147. Id.
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Although this decision would appear to effectively nullify the
warrant requirement, the Fifth Circuit had precedent to support
its holding. Though a Supreme Court case requires suppression of
evidence seized incident to a warrantless entry, that does not make
the evidence necessarily inaccessible. 4 8 The Supreme Court has
held that it may be admitted and proved like any other fact if
knowledge of it is gained from an independent source.'4 9 Thus, be-
cause the court accepted the trial court's finding that the search
warrant was supported by probable cause independent of the ini-
tial discovery of the marijuana, it ruled that the trial court prop-
erly allowed the admission of the marijuana into evidence. 50

Another case involving interpretation of the fourth amend-
ment concerned actions taken by foreign authorities in their own
country. The defendant in United States v. Heller1 51 was arrested
at an airport in London, England by British officials acting on a tip
from an American secret service agent. In the defendant's posses-
sion were 121 counterfeit $100,000 United States treasury bills. He
was subsequently convicted of conspiracy to pass, utter, and pub-
lish those bills.1 52

On appeal the defendant claimed that his arrest did not com-
port with the probable cause and warrant requirements of the
fourth amendment. The defendant further contended that state-
ments made to British officials were inadmissible because he had
not been given a Miranda warning. 8 3 The Fifth Circuit held that,
as a general rule, searches and seizures made by foreign authorities
in their own country and in enforcement of foreign law do not fall
under the fourth amendment.8 4 On the same principle, statements
obtained by foreign officers are admissible despite the absence of a
Miranda warning. 5

5

The court recognized two exceptions to this general rule. First,
if the conduct of the foreign officials shocks the conscience of the

148. Payton v. New York, 445 U.S. 573 (1980). See Silverthorne Lumber Co. v. United
States, 251 U.S. 385, 392 (1920).

149. Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920).
150. 633 F.2d at 421. But see United States v. Griffin, 502 F.2d 959, 961 (6th Cir.),

cert. denied, 419 U.S. 1050 (1974).
151. 625 F.2d 594 (5th Cir. Sept. 1980).
152. Id. at 596.
153. Id. at 599.
154. Id.
155. Id.
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American court, the results of that conduct will be excluded. " "
Second, if American officials participate in the search or interroga-
tion, or if the foreign officers act as agents for American officials,
those results will be excluded. 57 The court found neither of these
exceptions applicable in Heller and affirmed the conviction.' "

In United States v. Morrow," the Fifth Circuit justified its
general rule of inapplicability of the fourth amendment to searches
and seizures by foreign authorities with a logical argument. It rea-
soned that exclusion from American trials of evidence obtained by
foreign officials would have a very doubtful deterrent effect upon
further like efforts by foreign authorities.'10

Exclusion would have doubtful deterrence upon wrongdoing
by American officials who communicated with the British authori-
ties. This is particularly true where, as here, there was no wrongdo-
ing by the American official. Furthermore, the courts should en-
courage open lines of communication between law enforcement
agencies of different nations. 6' Where there is no wrongdoing or
unreasonableness to be deterred, exclusion would serve no purpose.

M.D.F.

II. CRIMINAL PROCEDURE

A. Search and Seizure

1. Electronic Tracking

Breakthroughs in modern technological advances have pro-
duced sophisticated electronic devices that are used more fre-
quently by law enforcement agencies in the ongoing war against
crime. Although these devices enhance the police capabilities in
crime detection and surveillance, they also represent a potential
invasion of privacy never envisioned by the authors of the Consti-
tution. 6 2 The increasing use of these devices has created a growing
controversy over the privacy rights protected by the fourth

156. Id. (citing United States v. Morrow, 537 F.2d 120, 139 (5th Cir. 1976), cert. de-
nied, 430 U.S. 956 (1977)).

157. 625 F.2d at 599.
158. Id. at 600.
159. 537 F.2d 120 (5th Cir. 1976), cert. denied, 430 U.S. 956 (1977).
160. Id. at 139.
161. Id. at 140.
162. Recent Development, 22 VuL. L. REV. 1067 (1977).
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amendment.
The electronic beeper is one of the most commonly used of

these new devices. The beeper is primarily used to track the move-
ments of criminal suspects. The beeper emits a constant sequence
of electronic signals that can be picked up by a special radio re-
ceiver. By monitoring these signals, law enforcement officials can
keep constant surveillance of a suspect's movements."'

During the survey period, in United States v. Michael,'" the
Fifth Circuit decided the standard required by the fourth amend-
ment for the warrantless installation of an electronic beeper to the
exterior of a vehicle parked on a public street. In the panel deci-
sion, the court held that a warrant was required before a beeper
could be attached to an automobile on a public street.' On re-
hearing en banc, the court reversed the panel decision"" and held
that law enforcement authorities need only have a reasonable sus-
picion of criminal activity to attach an electronic beeper to a vehi-
cle on a public street. 67

Prior to Michael, no clear standard governing the warrantless
installation of an electronic beeper existed in the Fifth Circuit.'"
Five years earlier, the Fifth Circuit had confronted the question in
United States v. Holmes.'69 The panel in Holmes held "that the
installation of an electronic tracking device on a motor vehicle is a
search within the meaning of the Fourth Amendment.' ' 70 On re-
hearing, however, the court was evenly split on the issue; thus, no
standard was determined,' and the panel opinion was vacated. 172

In Michael Drug Enforcement Administration (DEA) agents
became suspicious of the defendant after they learned that he had

163. United States v. Holmes, 521 F.2d 859, 861 (5th Cir. 1975), aff'd in part by an
equally divided court and rev'd in part per curiam, 537 F.2d 227 (5th Cir. 1976) (en banc).

164. 645 F.2d 252 (5th Cir. May 1981) (en banc), petition for cert. filed, 50 U.S.L.W.
3017 (U.S. Aug. 4, 1981) (No. 81-112).

165. United States v. Michael, 622 F.2d 744 (5th Cir. July 1980), rev'd on rehearing en
banc, 645 F.2d 252 (5th Cir. May 1981), cert. denied, 102 S. Ct. 489 (1981).

166. 645 F.2d at 255.
167. Id. at 257.
168. Id. at 254.
169. 537 F.2d 227 (5th Cir. 1976) (en banc).
170. United States v. Holmes, 521 F.2d 859, 864 (5th Cir. 1975), aff'd in part by an

equally divided court and rev'd in part per curiam, 537 F.2d 227 (5th Cir. 1976) (en banc).
171. 537 F.2d at 227-28.
172. 5TH CIR. R. 17. The rule states: "Unless otherwise expressly provided, the effect

of granting a rehearing en banc is to vacate the panel opinion and to stay the mandate." Id.
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purchased various drugs and equipment used in the illegal manu-
facture of narcotics.'"" After observing Michael pick up another
load of drugs, DEA agents kept him under surveillance. When the
defendant stopped at a restaurant, the DEA agents, without a war-
rant, attached an electronic beeper to Michael's van. The subse-
quent monitoring of the beeper led agents to a warehouse where,
pursuant to a warrant, they seized various equipment and illegal
narcotics."

The Michael court relied on Katz v. United StatesM and
Rakas v. Illinois, 176 in which the Supreme Court rejected the idea
that fourth amendment rights were determined by traditional
property rights1 77 and, instead, determined fourth amendment vio-
lations from a person's reasonable expectation of privacy.178 The
Michael court used this expectation-of-privacy approach and em-
ployed a dual privacy and intrusiveness analysis and balanced the
individual's expectations of privacy against the degree of govern-
mental intrusion.1 79

Applying this dual privacy and intrusiveness analysis, the
Fifth Circuit concluded that Michael's reasonable expectation of
privacy was reduced because a motor vehicle was involved.180 In
reaching this conclusion, the court relied on Supreme Court deci-
sions which state that an individual has a reduced expectation of
privacy in an automobile.18' Michael's van had been driven down
public roads and parked on public streets. Since the van's where-
abouts were constantly exposed to the public, Michael's expecta-
tion of privacy regarding the movements of his van was drastically
reduced.1

82

The court then examined the nature and degree of the govern-

173. United States v. Michael, 645 F.2d 252, 255 (5th Cir. May 1981), cert. denied, 102
S. Ct. 489 (1981).

174. Id.
175. 389 U.S. 347 (1967).
176. 439 U.S. 128 (1978).
177. Id. at 143; 389 U.S. at 353.
178. 439 U.S. at 143; 389 U.S. at 361.
179. 645 F.2d at 256.
180. Id. at 257.
181. Id. (citing United States v. Chadwick, 433 U.S. 1 (1977) (warrantless searches of

automobiles in certain situations are justified because of the lower expectation of privacy a
person has in an automobile); Cardwell v. Lewis, 417 U.S. 583 (1974) (expectation of privacy
in automobile diminished because it is constantly exposed to public scrutiny)).

182. 645 F.2d at 257-58.

19821



TEXAS TECH LAW REVIEW

ment's intrusion. The court concluded that attaching the electronic
beeper to Michael's van constituted only a minor trespass and,
therefore, was not a substantial intrusion in violation of Michael's
fourth amendment rights.183 The court reasoned that Michael had
not been unreasonably detained or embarrassed and nothing was
seized from the interior or exterior of the van.1

The Michael court also relied on previous cases which held
that minor trespasses did not constitute invasions of privacy. In
Cardwell v. Lewis, ' " the Supreme Court upheld the warrantless
removal of paint scrapings from automobiles,"8 and in United
States v. Johnson,18 7 the Fifth Circuit permitted police officers to
obtain vehicle registration numbers'" by opening automobile doors
without warrants.

The Michael court further held that monitoring the beeper
signals did not violate Michael's reasonable expectation of pri-
vacy.189 Since the van had traveled down public roads, the court
reasoned that the government agents could have maintained visual
surveillance. The beeper only acted as an aid to the government
authorities while they were maintaining lawful surveillance.190

Finally, the court balanced the public interest in eliminating
illegal drug manufacturing against Michael's expectation of pri-
vacy. The court found that the public interest was great, while
Michael had suffered only a slight infringement of his expectation
of privacy. Therefore, the government intrusion did not violate his
fourth amendment rights. 9"

The fundamental defect in the Michael court's holding is the
failure to recognize the substantial intrusion made possible by the
brief trespass of attaching an electronic beeper to Michael's van.
Although the attachment constituted a minimal intrusion, it ena-
bled law enforcement officers to maintain continuous surveillance

183. Id. at 258. In a concurring opinion, several members of the majority believed that
the warrantless installation of the beeper was not a search under the fourth amendment. If
Michael felt that the police actions violated his right to privacy, he should have sought relief
through a private civil action. Id. at 259-60.

184. Id. at 258.
185. 417 U.S. 583 (1974).
186. Id. at 591-92.
187. 431 F.2d 441 (5th Cir. 1970) (per curiam; en banc).
188. Id.
189. 645 F.2d at 258.
190. Id.
191. Id.. at 259.
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of Michael's movements. Without his knowledge or consent,
Michael was constantly sending government authorities incrimi-
nating evidence about his movements in his van. The Michael
court permitted this constant and substantial intrusion merely be-
cause the initial attachment of the beeper was construed as a mini-
mal intrusion.

The Michael decision represents a dangerous potential for fur-
ther erosion of fourth amendment rights.192 The possibility of gov-
ernment abuse is great. In future cases involving electronic surveil-
lance, the Fifth Circuit will have to be careful to ensure that the
facts in each case show a legitimate reason for the warrantless at-
tachment of an electronic device.

2. Extended Border Search

Warrantless searches are per se unreasonable under the fourth
amendment except under certain well-defined exceptions.193 One of
the few exceptions is a search taking place at the border, or its
functional equivalent. Border searches have been justified by the
historic right of the sovereign to stop and examine all persons at-
tempting to cross the border.194 Under the "extended border
search" doctrine, the courts also allow customs officials to conduct
warrantless searches inside the border. 19 5 These searches are justi-
fied because of the many problems customs officials face in en-

192. In his dissenting opinion Judge Tate demonstrated how a literal application of
the majority's logic could easily justify the warrantless attachment of an electronic beeper to
a human. If only a minimal intrusion exists when a beeper is attached to a vehicle, Judge
Tate concluded that the court could easily go one step further and permit the attachment of
a beeper to an individual. The government could justify their actions by arguing that the
individual had a lower expectation of privacy because his movements were in public places
where law enforcement officers could maintain lawful visual surveillance; therefore, under
the majority's reasoning, there would be no violation of the individual's right to privacy. Id.
at 262-63.

193. Coolidge v. New Hampshire, 403 U.S. 443 (1971). Exceptions to the warrant re-
quirement are: Chambers v. Maroney, 399 U.S. 42 (1970) (warrantless search justified when
motor vehicle involved); Chimel v. California, 395 U.S. 752 (1969) (warrantless search justi-
fied when incident to a lawful arrest); Camera v. Municipal Court, 387 U.S. 523 (1967) (war-
rantless search permitted for administrative purposes when government need outweighs the
intrusion); Schmerber v. California, 384 U.S. 757 (1966) (warrantless search justified when
probable cause and exigent circumstances exist).

194. United States v. Ramsey, 431 U.S. 606 (1977).
195. United States v. Richards, 638 F.2d 765, 771 & n.3 (5th Cir. Mar. 1981), cert.

denied, 102 S. Ct. 669 (1981).
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forcement of customs and immigration laws.19 6

During the survey period, in United States v. Richards,1 97 the
Fifth Circuit expanded the "extended border search" doctrine to
include warrantless searches of international mail that has already
been delivered to the addressee.1 "'

In Richards customs officials at the Foreign Mail Center in
New York opened and searched a package sent to Richards. The
search revealed several vials of heroin hidden inside the package. 199

Customs officials then sent the package, under controlled delivery,
to the postal inspector in Miami, Florida. DEA agents placed the
package in the safety-deposit box to which it was addressed and
maintained surveillance on the box.2 0 0 A short time later, Richards
picked up the package and was arrested by DEA agents.20 1

In United States v. Ramsey,2" the Supreme Court held that a
warrantless search of incoming international mail was constitution-
ally permissible.203 The Richards court saw "no reason to prohibit
an extended border search of international mail under the same
conditions that would properly permit one to be made of persons
or other property that has crossed the border.' "

Prior to Richards, various panels of the Fifth Circuit had es-
tablished requirements for an extended border search. The stan-
dards, however, were varied and irreconcilable.20 5 The Richards
court reviewed these cases and stated that an extended border

196. Id.
197. 638 F.2d 765 (5th Cir. Mar. 1981), cert. denied, 101 S. Ct. 669 (1981).
198. Id. at 773.
199. Id. at 767.
200. Id.
201. Id. at 768.
202. 431 U.S. 606 (1977).
203. Id. at 624-25.
204. 638 F.2d at 773.
205. United States v. Johnson, 588 F.2d 147 (5th Cir. 1979) (court rejected border

nexus requirement and held that a warrantless border search required a showing, "by a
preponderance of the evidence, direct or circumstantial, that a border crossing has oc-
curred." Id. at 154 (footnote omitted)); United States v. Fogelman, 586 F.2d 337 (5th Cir.
1978) (warrantless search permitted when there is a reasonable certainty that a person or
thing searched remained unchanged from the time of the border crossing to the time of the
stop); United States v. Bowman, 502 F.2d 1215 (5th Cir. 1974) (search permitted when agent
has reasonable suspicion and suspect has direct contact with border); United States v. Hill,
430 F.2d 129 (5th Cir. 1970) (warrantless search permitted when agent has reasonable suspi-
cion and search is conducted in a border area).

458 [Vol. 13:435
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search of international mail can be upheld' 0 as reasonable, with-
out a warrant,

(a) when it is established by a preponderance of the evidence
that the mail has crossed the border;

(b) when it appears with reasonable certainty that the mail's
contents have not been altered since it entered the United States
and,

(c) if the search occurs after delivery of the mail to the ad-
dressee, when the government agents who made the search had a
reasonable suspicion of smuggling activity.0 "

The court concluded that the three requirements were met by
the government agents in Richards20 The package had undenia-
bly crossed the border, and government authorities took careful
precautions to assure that the contents remained unchanged. Fi-
nally, the authorities knew209 that illegal narcotics were present in
the package.210 Nonetheless, the court was careful to point out that
the holding did not encompass mail that has been delivered to the
addressee and taken into his possession beyond the scrutiny of
government officials, with the concomitant possibility that the con-
tents of the package have been altered. 1

The Richards case is important because it will eliminate some
of the confusion in the Fifth Circuit regarding the correct standard
to apply to extended border searches. As pointed out by the Rich-
ards court, previous Fifth Circuit decisions on the issue were va-
ried and somewhat irreconcilable. Hopefully, in the future, the
Fifth Circuit will use the guidelines established by the Richards
court as a uniform standard for determining the validity of ex-
tended border searches.

3. Pat-down Search at the Border

The Fifth Circuit requires customs officials to have little or no

206. 638 F.2d at 773.
207. Id.
208. Id.
209. In a concurring opinion Judge Gee argued that the second search was valid be-

cause the initial valid search established beyond a doubt that illegal narcotics were present
in the package; therefore, the second opening did not constitute a search at all. Id. at 773-
74.

210. Id. at 773.
211. Id. at 773 n.7.
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suspicion of criminal activity in order to conduct a warrantless
search at an international border.1 However, the court has placed
strict limits and standards on the scope of certain types of border
searches.2 13 These limitations are invoked most frequently in
searches of the body." 4 To determine the correct standard for a
border search, the Fifth Circuit employs a balancing test, weighing
the degree of the intrusion against the government's need for the
intrusion. 15

Applying this balancing test in the area of strip searches, the
Fifth Circuit has held that a customs officer must have reasonable
suspicion before conducting a warrantless strip search. 2

" This rea-
sonable suspicion standard is used because the embarrassment and
inconvenience the suspect may suffer during a strip search is
greater than that suffered by one who is subjected to a pat-down
search.1

17

During the survey period, in United States v. Sandler,2'8 the
Fifth Circuit refused to require "reasonable suspicion" to justify a
routine pat-down search at the border. In Sandler DEA agents be-
came suspicious of Sandler as they observed incoming interna-
tional passengers at Miami International Airport.1 9 The agents ap-
proached Sandler, asked a few questions, and then conducted a
quick pat-down search, which revealed packages of cocaine taped
to Sandler's leg.220

Sandier was the Fifth Circuit's first opportunity to consider
the appropriate standard for pat-down searches at the border. In
all previous cases on this issue, the Fifth Circuit noted that reason-
able suspicion was present and, therefore, declined to make a de-
tailed inquiry into the appropriate standard to apply to a pat-
down search.22 2

The Sandler court distinguished pat-down searches from strip

212. See United States v. Bowman, 502 F.2d 1215 (5th Cir. 1974).
213. See United States v. Sandler, 644 F.2d 1163 (5th Cir. May 1981).
214. Id. at 1166.
215. United States v. Himmelwright, 551 F.2d 991 (5th Cir.), cert. denied, 434 U.S.

902 (1977).
216. United States v. Afanador, 567 F.2d 1325 (5th Cir. 1978).
217. Id. at 1328.
218. 644 F.2d 1163 (5th Cir. May 1981).
219. Id. at 1164 n.1.
220. Id.
221. Id. at 1167.
222. Id.
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searches because of the intrusive nature of strip searches.223 Even
though a pat-down search might invoke a stigma in other situa-
tions, the court reasoned that when it took place at the border it
was "no worse than having a stranger rummage through one's lug-
gage. '2 24 Therefore, the court held that a customs officer will only
be required to have a "mere suspicion" in order to conduct a pat-
down search at the border."' Relying on cases in other circuits,"
the court also held that removal of outer garments would come
within the definition of a pat-down search and could thus be justi-
fied by mere suspicion.2 7 The court was careful to point out, how-
ever, that the holding was limited to routine pat-down searches. If
a pat-down search became more intrusive, the court would require
a higher standard."8

After the Sandler decision, customs officials within the Fifth
Circuit's jurisdiction will be permitted to subject persons crossing
the border to pat-down searches on mere suspicion alone. This
standard will permit customs officials to conduct searches prima-
rily at their own personal discretion. This kind of unsupervised
discretion leaves a very dangerous potential for official abuse. Fur-
thermore it is doubtful that application of the Sandler decision
will do much to achieve the objective of eliminating drug traffick-
ing across the national borders.22 The majority of drugs smuggled
across the United States borders come through by more clandes-
tine means than individuals carrying them through customs check-
points on their persons.8

223. Id.

224. Id.

225. Id. at 1169.

226. United States v. Nieves, 609 F.2d 642 (2d Cir. 1979), cert. denied, 444 U.S. 1085
(1980) (court held removal of shoe was routine border search, which did not require reason-
able suspicion); United States v. Carter, 592 F.2d 402 (7th Cir.), cert. denied, 441 U.S. 908
(1979) (removal of defendant's overcoat and suitcase, and request to empty pockets was
routine search requiring only mere suspicion); United States v. Fitzgibbon, 576 F.2d 279
(10th Cir.), cert. denied, 439 U.S. 910 (1978) (removal of boot was part of routine search);
United States v. Stornini, 443 F.2d 833 (1st Cir.), cert. denied, 404 U.S. 861 (1971) (customs
officials' search of outer clothing requires subjective decision alone).

227. 644 F.2d at 1167.

228. Id.

229. Id. at 1173 (dissenting opinion).

230. Id.
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4. Canine Searches

In recent years law enforcement agents across the country
have been using trained canines to assist in the detection of illegal
narcotics.3 s Various courts have held that these searches do not
constitute a search and seizure under the fourth amendment.23 2

The courts have reasoned that the law enforcement officer would
have been in a position to detect the narcotics if his olfactory sense
were strong enough; therefore, the use of a canine's olfactory sense
constituted a mere embellishment of the officer's sense. 2 3

In United States v. Goldstein,' the Fifth Circuit refused to
require government authorities to have reasonable suspicion before
using a trained canine to sniff-search luggage in the custody of a
common carrier.23

5 A DEA agent became suspicious of the defen-
dants after he observed that they fit the drug courier profile.23 6

Upon closer investigation, the agent noticed that the names on the
luggage did not match the names on the defendants' tickets. After
the defendants had checked their luggage into the custody of the
airline, the government agent had a dog sniff the luggage.3 Upon
a response indicating that illegal narcotics were present in the lug-
gage, DEA agents questioned and subsequently arrested the defen-
dants.23 8 A subsequent search of the defendants' luggage revealed
approximately two pounds of cocaine. 3

Several other circuits faced with similar fact situations have
held that the use of canines to detect contraband does' not consti-
tute a search within the fourth amendment.2 40 According to the
Fifth Circuit, these courts concluded that a sniff search by a canine
does not constitute a search for fourth amendment purposes be-
cause an individual does not have a reasonable expectation of pri-

231. Comment, United States v. Solis: Have the Government's Supersniffers Come
Down with a Case of Constitutional Nasal Congestion?, 13 SAN DIEGO L. REV. 410 (1976).

232. Annot., 31 A.L.R. Fed. 920, 933 (1977).
233. Id.
234. 635 F.2d 356 (5th Cir. Jan. 1981), cert. denied, 101 S. Ct. 311 (1981).
235. Id. at 360.
236. Id. The drug courier profile is a general list of characteristics thought to be indic-

ative of drug courier activities. Id. at 360 n.4.
237. Id. at 358-59.
238. Id. at 359-60.
239. Id. at 360.
240. E.g., United States v. Klein, 626 F.2d 22 (7th Cir. 1980); United States v. Sulli-

van, 625 F.2d 9 (4th Cir. 1980), cert. denied, 101 S. Ct. 1374 (1981); United States v.
Venema, 563 F.2d 1003 (10th Cir. 1977); United States v. Solis, 536 F.2d 880 (9th Cir. 1976).
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vacy in the airspace surrounding his luggage.24

The defendants argued that the court should equate the sniff
search to an investigatory stop, which would require reasonable
suspicion. 42 The court, however, rejected this argument because it
had already held that a sniff search did not constitute a search
within the fourth amendment.2"' Therefore, the court held "that
reasonable articulable suspicion is not required before a DEA
agent may use a canine trained in drug detection to sniff luggage in
the custody of a common carrier. ' 2 44

5. Searches of Automobiles

During the survey period, the Fifth Circuit applied the princi-
ples and guidelines laid down by the Supreme Court in Arkansas
v. Sanders 4 and United States v. Chadwick24" to warrantless
searches of containers found in automobiles. Prior to Sanders and
Chadwick, the Supreme Court permitted almost all warrantless
searches of vehicles under the automobile exception.2 47 Under this
exception, warrantless searches were justified because the mobility
of an automobile allowed evidence to be easily destroyed or moved
out of the jurisdiction.'48

The Chadwick and Sanders decisions significantly narrowed
the traditional automobile exception. In Chadwick the Supreme
Court prohibited the warrantless search of a footlocker taken from
an automobile trunk.2 4' In Sanders the Court extended the prohi-
bition to a warrantless search of luggage taken from a trunk.250

The Supreme Court reasoned that the automobile exception ap-
plies only where the exigency of mobility exists. Emphasizing the
privacy interest that a person has in his luggage, the Court held
that, absent exigent circumstances, police would be required to ob-
tain a warrant before searching any luggage taken from a car.2

241. 635 F.2d at 361.
242. Id. at 360.
243. Id. at 361.
244. Id. at 361-62.
245. 442 U.S. 753 (1979).
246. 433 U.S. 1 (1977).
247. See Carroll v. United States, 267 U.S. 132 (1925).
248. Id. at 153.
249. 433 U.S. at 15-16.
250. 442 U.S. at 766.
251. Id. at 763.
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However, the Court stated that warrantless searches and seizures
of some containers would'be allowed if the containers "by their
very nature cannot support any reasonable expectation of privacy
because their contents can be inferred from their outward appear-
ance. Similarly, in some instances the contents will be open to
plain view. ' ' 52

In United States v. Rigales,"' a police officer stopped the de-
fendant's car for traffic violations and arrested him after learning
of two outstanding traffic warrants.'" When the officer shined his
flashlight into the car he noticed a bulky, zippered case on the
floorboard. He picked it up, found it to be heavy, and opened it,
discovering a pistol.2 55

The Rigales court held that the facts needed to show the exi-
gency of mobility were not present.2" The facts showed that none
of the car's occupants were near the zippered case, and the police
officer could have easily taken the case to the police station and
obtained a warrant. 257 Although the Government argued that the
case fell into the exception allowed in Sanders, the court rejected
this argument, reasoning that the fact that the case felt heavy and
bulky in no way implied that a gun was located inside." Rigales
had a reasonable expectation of privacy in the zippered bag, and a
valid search warrant was required before a lawful search could be
conducted.2 5

In United States v. Sutton,2 0 an off-duty police officer who
had previous knowledge that defendants were under criminal in-
vestigation for carrying on illicit activities at a pharmacy in
Pasadena, Texas, observed defendant Sutton purchase a large
amount of drugs at the pharmacy."1 When the defendant drove
away from the pharmacy, police officers stopped the car and or-
dered the occupants out. An officer then looked into the car and

252. Id. at 764 n.13.
253. 630 F.2d 364 (5th Cir. Nov. 1980).
254. Id. at 366.
255. Id.
256. Id. at 367-68.
257. Id. at 367.
258. Id. at 367-68.
259. Id. at 368.
260. 636 F.2d 96 (5th Cir. Feb. 1981), cert. denied, 49 U.S.L.W. 3863 (U.S. May 19,

1981).
261. Id. at 97.
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observed a paper sack with the pharmacy's inscription on the exte-
rior.2  The officer opened the sack and found that it contained a
controlled substance.2

The Sutton court upheld the search because it fell within the
Sanders exception.2

4 The court reasoned that "the paper sack was
obviously from [the pharmacy] and its contents could be inferred
from the first hand knowledge that it had been brought directly
from the pharmacy under unusual circumstances."26 5

Finally, in United States v. Moschetta,266 the court applied
the Sanders requirements to a warrantless seizure of a briefcase
and a paper sack.26 7 In Moschetta police detectives received infor-
mation that the defendant was going to purchase a specially made
assassination kit and silencer. While maintaining constant surveil-
lance, the detectives observed the defendant put a briefcase and a
sack in the trunk of his car. 6 s Believing this to be an assassination
kit and silencers, the detectives stopped the car and searched it.
The search revealed that, instead of being an assassination kit, the
briefcase contained handguns and the sack contained silencers.2 6 9

The Moschetta court concluded that the warrantless search of
the briefcase was valid because exigent circumstances did exist.2 70

The detectives had probable cause to believe that the briefcase was
an assassination kit. 2 1 The court stated that "it would be indeed
foolhardy . . . to delay a search of such containers .... ,,2" The
court, however, found that the search and seizure of the sack did
violate the fourth amendment. 7  The sack was distinguishable
from the sack in the Sutton case because it had no outside mark-
ings or other characteristics that announced its contents. 274

The court rejected the Government's argument that Sanders
provided less protection for non-luggage containers such as paper

262. Id.
263. Id.
264. Id. at 99.
265. Id. at 99-100.
266. 646 F.2d 955 (5th Cir. June 1981).
267. Id. at 959-60.
268. Id. at 957-58.
269. Id. at 958.
270. Id. at 959.
271. Id.
272. Id.
273. Id. at 960.
274. Id.
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sacks than for luggage containers. 7 The Moschetta court con-
cluded that Sanders made no distinction between durable and
non-durable containers.'

It is evident from the cases applying the Sanders require-
ments that the Fifth Circuit is going to require government offi-
cials to prove that warrantless searches and seizures of containers
in automobiles fall clearly within the limited Sanders exception. It
is reassuring to see the court refuse to include non-luggage con-
tainers within the Sanders exception. If the court had done so, the
exceptions to the search and seizure requirements would have be-
come even more confused and blurred.
T.L.S.

B. Guilty Pleas

Rule 11 of the Federal Rules of Criminal Procedure outlines
the procedures for the acceptance of guilty pleas in federal
courts. 77 In McCarthy v. United States,78 the United States Su-
preme Court held that a failure to comply with rule 11 requires
automatic reversal.' 7 At the time of McCarthy, rule 11 contained
three "core" requirements. 80 The district court was required to (1)
personally address the defendant to determine whether the plea
was made voluntarily, (2) personally address the defendant to de-
termine whether the plea was made with an understanding of the

275. Id. at 961.
276. Id.
277. FED. R. CRIM. P. 11.
278. 394 U.S. 459 (1969). In McCarthy the defendant was convicted of tax evasion.

The district court accepted his guilty plea after counsel had advised him of the conse-
quences. The Supreme Court reversed and remanded and allowed him to plead again, hold-
ing that it was the judge's duty to inform the defendant of the consequences of his plea. Id.
at 472.

279. Id. at 471-72. McCarthy dealt with a complete failure of the court to inquire into
the defendant's understanding of the accusation.

280. Fed. R. Crim. P. 11, 383 U.S. 1097 (1965):
A defendant may plead not guilty, guilty or, with the consent of the court,

nolo contendere. The court may refuse to accept a plea of guilty, and shall not
accept such a plea or a plea of nolo contendere without first addressing the defen-
dant personally and determining that the plea is made voluntarily with under-
standing of the nature of the charge and the consequences of the plea. If a defen-
dant refuses to plead or if'the court refuses to accept a plea of guilty or if a
defendant corporation fails to appear, the court shall enter a plea of not guilty.
The court shall not enter a judgment upon a plea of guilty unless it is satisfied
that there is a factual basis for the plea.
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charges and the potential consequences, and (3) satisfy itself (not
necessarily by addressing the defendant) that a factual basis for
the plea existed.2 81

In United States v. Dayton,8 2 the Fifth Circuit established a
bifurcated standard of review for the direct appeal of a rule 11 pro-
ceeding.28 In Dayton the court held that the McCarthy rule of au-
tomatic reversal was still applicable with regard to failure to in-
quire into a "core" consideration but that the post-McCarthy
amendments to rule 11 were, in essence, fact-finding vehicles.2 84

These amendments specify that of which the defendant should be
informed and replace the old rule's "consequences of the plea" lan-
guage.2 85 According to the court, the added requirements, as mere
fact-finding vehicles, should be reviewed under the clearly errone-
ous and harmless error standards.8 8

During the survey period, in United States v. Almaguer,87 the
Fifth Circuit considered an appellant-defendant's request that he
be allowed to withdraw his guilty plea.288 The defendant pleaded
guilty to a charge of distribution of heroin after the court failed to
fulfill the requirements of rule 11(c)(5). Rule 11(c)(5), a post-Mc-
Carthy addition, requires the judge to give the defendant a perjury
admonition before accepting a guilty plea.8 9 The court must in-
form the defendant that if he pleads guilty, the court is entitled to
ask questions about the offense. If the defendant gives false an-
swers, he may be charged with perjury.290 Although the defendant

281. United States v. Adams, 634 F.2d 830, 838 (5th Cir. Jan. 1981).
282. 604 F.2d 931 (5th Cir. 1979) (en banc), cert. denied, 445 U.S. 904 (1980).
283. Id. at 940.
284. Id.
285. Id.
286. Id.
287. 632 F.2d 1265 (5th Cir. Dec. 1980) (per curiam), cert. denied, 101 S. Ct. 3034

(1981).
288. Id. at 1266.
289. FED. R. CftM. P. 11(c)(5).

290. Id. The rule states:
(c) Advice to Defendant. Before accepting a plea of guilty or nolo con-

tendere, the court must address the defendant personally in open court and in-
form him of, and determine that he understands . . .

(5) that if he pleads guilty or nolo contendere, the court may ask him
questions about the offense to which he has pleaded, and if he answers
these questions under oath, on the record, and in the presence of coun-
sel, his answers may later be used against him in a prosecution for per-
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had not been charged with perjury, he contended that the failure
to fulfill this requirement constituted sufficient prejudice to man-
date a withdrawal of his guility plea.191

Almaguer was heard twice by the Fifth Circuit. In the first
hearing of Almaguer,29

2 the Government argued that the perjury
admonition was not entirely omitted because the lower court had
mentioned perjury while discussing the defendant's rights if he
pleaded not guilty.23 The court stated that even assuming such
discussion of perjury in the context of trial was sufficient in rela-
tion to testimony given after a guilty plea, the requirements of rule
11(c)(5) were still not met. 29' The Fifth Circuit found that the crit-
ical oversight was the failure of the trial court to advise Almaguer
that subsequent to a guilty plea it would be entitled to ask him
questions concerning the offense.29 The Fifth Circuit agreed with
the holding in United States v. Caston,s that an 11(c)(5) omis-
sion does not mandate an automatic reversal.2 97 Yet, without elab-
oration, the court failed to follow Caston."5 Stating that it could
not say the error in Almaguer was harmless, the court vacated the
guilty plea and reversed the conviction.

On rehearing, the court vacated its earlier decision.300 In con-
trast to the position taken in the first opinion, the court empha-

jury or false statement.
Id.

291. 632 F.2d at 1267.
292. United States v. Almaguer, 620 F.2d 557 (5th Cir. July 1980), rev'd on rehearing,

632 F.2d 1265 (5th Cir. Dec. 1980) (per curiam), cert. denied, 101 S. Ct. 3034 (1981).
293. Id. at 558. The court quoted the following conversation:
THE COURT: Now, Mr. Almaguer, you have a right to plead not guilty. If you
plead not guilty you have a right to a speedy trial before a jury with a lawyer. You
have a right to summon witnesses in your own behalf. You have a right to con-
front the witness of the prosecution and to cross-examine them. You do not have
to testify against yourself, but if you do testify and testify falsely you can be
prosecuted for perjury. Do you understand that?

Id.
294. Id. at 559.
295. Id.
296. 615 F.2d 1111 (5th Cir.), cert. denied, 101 S. Ct. 99 (1980). The defendant in

Caston was not being prosecuted for perjury; because the court found that he had suffered
no prejudice, the error was harmless. Id. at 1116.

297. 620 F.2d at 559.
298. Id.
299. Id.
300. 632 F.2d at 1266.
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sized that the defendant was not charged with perjury.30 1 The
court also found that the judge's failure to fully discuss the sub-
stance of rule 11(c)(5) did not result in prejudice to the defen-
dant.3 02 The court's use of the word "fully" may indicate that it
accepted the Government's contention that, although the admoni-
tion was not in strict compliance with rule 11(c)(5), there was not a
complete omission. This leaves doubt about what will suffice as
"compliance" with rule 11(c)(5).

The court further stated that it could conceive of situations in
which a total failure to discuss the 11(c)(5) subject matter would
be reversible error.303 Because the court neglected to specify any
such situations, the only certain conclusion is that an omission of
rule 11(c)(5) is sufficiently prejudicial to constitute reversible error
if the defendant is later charged with perjury.

a

C. Judge's Participation in Plea Discussions

Rule 11(e)(1) is a post-McCarthys°4 addition to the Federal
Rules of Criminal Procedure which provides that "[t]he court shall
not participate in any [plea] discussions. '"30 5 The Fifth Circuit, in
United States v. Adams,806 stated that a violation of rule 11(e)(1)
is to be reviewed under the McCarthy strict enforcement standard.
A defendant who has pleaded guilty after the judge participated in
plea discussions should be allowed to replead without being re-
quired to show actual prejudice. 07

In Adams the appellant was tried and convicted of three
counts of using a telephone in furtherance of a conspiracy to dis-
tribute heroin. He was sentenced to three consecutive four-year
terms.308 Adams appealed, seeking to enforce a purported plea bar-
gain under which he was to have pleaded guilty to two counts in
exchange for a probated sentence. 09 The court rejected the request
because the record demonstrated that the judge had rejected the

301. Id. at 1267.
302. Id.
303. Id.
304. See notes 2-5 supra, and accompanying text.
305. FED. R. Cim. P. 11(e)(1).
306. 634 F.2d 830 (5th Cir. Jan. 1981).
307. Id. at 839.
308. Id. at 831.
309. Id.
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agreement within the exercise of her discretion. 10

The record, nonetheless, supported the appellant's contention
that improper plea discussions did occur."' The judge's participa-
tion gave Adams a mistaken impression that he was entitled to en-
force the bargain.312 Even though the appellant did not challenge
the discussions as violations of rule 11(e)(1), the court raised the
issue sua sponte because of the dangers implicit in judicial partici-
pation in plea discussions.13

The court first decided that, unlike the admonitions required
by rule 11(c), the ban on judicial participation was not a technical
requirement. " The court stated that a higher standard of review
is necessary to ensure the neutrality of the trial judge.310 According
to the court, if the judge participated in plea discussions, he would
be unable to perform the basic requirement of rule 11, to ensure
that the plea is made voluntarily.1 " The judge's participation is
also likely to have a coercive effect on the defendant.3 1 7

The court compared the rule 11(e)(1) prohibition of judicial
participation in plea negotiations with the requirement in rule
11(g) that a verbatim record be made of all guilty plea proceed-
ings.1 In United States v. Dayton,819 the court stated that failure
to make a verbatim record allows the defendant to replead without
demonstrating actual prejudice.320

Correction of the error of judicial participation would have
provided no problem for the court if the defendant had pleaded
guilty and had asked to withdraw his plea. The McCarthy strict
enforcement would have been followed, and the defendant would

310. Id.
311. Id. at 831.
312. Id.
313. Id. at 836. See FED. R. CRIM. P. 52(b) (allowing consideration of plain errors or

defects affecting substantial rights even though not brought to the attention of the court).
314. 634 F.2d at 839.
315. Id.
316. Id. Although the court's decision in Adams was based on rule 11 rather than on

constitutional rights, the court noted that the Constitution, in addition to rule 11, would
sometimes limit the role of trial judges in the plea bargaining process. Due process requires
that judicial participation not be so great as to render the plea involuntary. The court also
noted that the states are not bound by rule 11. Id. at 836 n.3. A state would, however, be
subject to claims of a denial of due process.

317. Id. at 840.
318. Id. at 839.
319. 604 F.2d 931 (5th Cir. 1979) (en banc), cert. denied, 100 S. Ct. 1080 (1980).
320. 604 F.2d at 938-39.
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have been allowed to replead without a showing of actual
prejudice.32" ' In the survey case, however, Adams pleaded not guilty
and there was no showing of actual prejudice.322 The Fifth Circuit
was presented for the first time with the question of what reme-
dies, if any, are appropriate for a violation of the rule 11(e)(1) ban
on judicial participation in plea discussions where the defendant
has not pleaded guilty, has received a full trial, and has not shown
actual prejudice.32 3

The court stated that McCarthy did not require either a new
trial or a new sentencing hearing as a result of a technical violation
of rule 11(e)(1).2 4 Because rule 11 covers guilty pleas rather than
pleas of not guilty, neither remedy for its violation would serve its
two purposes, as enumerated in McCarthy: (1) to aid the judge in
making the constitutionally required determination that the guilty
plea is truly voluntary and (2) to produce a complete record of the
factors relevant to the voluntariness determination at the time the
plea is entered.2 The court found, however, that the purposes
outlined in McCarthy were not the sole purposes behind rule 11.
Rule 11(e)(1) also serves to preserve impartiality on the judge's
part and to avoid misleading the defendant about the judge's
role. 2 '

Concerning the impartiality of the judge, the court reasoned
that if the judge joins in the plea discussions, he may feel that he
has a personal stake and thus resent the defendant who rejects his
advice.3 17 In addition, during the plea negotiations the defendant
might make incriminating concessions that would affect the judge's
impartiality during the guilt and sentencing phases of trial. 2 8 The
court stated that the judge's participation could mislead defen-
dants into believing that they are entitled to a particular "deal"
mentioned by the judge, even though the prosecutor may not have

321. 634 F.2d at 839.
322. Id. at 836. The court did not base its decision on a showing that Adams' rights

were substantially violated, but rather on its supervisory power over the district court. The
court, citing McCarthy, stated that the Supreme Court has specifically exercised its supervi-
sory power over lower federal courts in order to enforce the provisions of rule 11 without a
showing of actual prejudice. Id.

323. Id. at 837.
324. Id. at 840.
325. Id.
326. Id. at 840-41.
327. Id. at 840.
328. Id.
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agreed to the bargain or the court may not have formally accepted
it. 32 The Adams case clearly illustrates the possibility of misun-
derstandings. Adams' appeal was not based on the court's violation
of rule 11(e)(1). On the contrary, Adams attempted to enforce a
plea bargain supposedly agreed to by the court.330

In determining an appropriate remedy, the court was guided
by the underlying rationale of McCarthy, the prophylactic nature
of rule 11, and the need for a full record to facilitate effective and
efficient judicial review.-I 1 The court then balanced the need for
the protective scheme against the burden of strict enforcement of
the rule. In McCarthy the Supreme Court stated that a preventive
rule was necessary because of the difficulty in attacking guilty
pleas in subsequent proceedings.3 32 When the defendant tries to
challenge a sentencing decision, a similar problem arises. Sentenc-
ing hearings are usually short and seldom involve a detailed record,
making it difficult to prove the lack of impartiality.333 A defendant
seeking a new trial is more likely to have a detailed record of the
trial proceedings. According to the Fifth Circuit, it is more feasible
to demonstrate actual prejudice during the trial than it would be
to show prejudice during the sentencing hearing.33 4

In determining whether the remedy should be a new trial or a
new sentencing hearing, the court focused on the second underly-
ing rationale in McCarthy, judicial effectiveness and economy.33 5

The court reasoned that a new trial would not be required as a
protective scheme because of the completeness of the record and

329. Id. at 841.
330. Id. at 831.
331. Id. at 841.
332. Id. at 842. The Court stated:
[T]he Government will undoubtedly rely upon the defendant's statement that he
desired to plead guilty and frequently a statement that the plea was not induced
by any threats or promises. This prima facie case for voluntariness is likely to be
treated as irrebuttable in cases such as this one, where the defendant's reply is
limited to his own plaintive allegations that he did not understand the nature of
the charge and therefore failed to assert a valid defense or to limit his guilty plea
only to a lesser included offense. No matter how true these allegations may be,
rarely, if ever, can a defendant corroborate them in a post-plea voluntariness
hearing.

Id. (quoting McCarthy v. United States, 394 U.S. 459, 469 (1969)) (Adams court's
emphasis).

333. 634 F.2d at 842.
334. Id.
335. Id.
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the opportunity to prove actual prejudice.383 Moreover, a new trial
would be expensive and inefficient. Combining these factors, the
court held that a defendant who has pleaded not guilty after an
unsuccessful plea discussion in which the trial judge participated
and who is unable to show actual prejudice should not receive a
new trial, but should be resentenced before a different judge.38 7

The court affirmed Adams' convictions, reversed the sentence, and
remanded the case for sentencing before a new judge. 8'

What constitutes sufficient prejudice to require a new trial re-
mains an unanswered question. It is clear that without a showing
of prejudice the remedy will be resentencing. Until the Fifth Cir-
cuit hears a similar case with the defendant alleging prejudice, it is
not certain when a new trial will be the appropriate remedy.

D. Judicial Use Immunity

Brady v. Maryland3 9 stands for the principle that, in the in-
terest of a fair trial, a defendant is entitled to exculpatory informa-
tion that is in the government's possession. The government vio-
lates the defendant's right to present an effective defense when it
suppresses exculpatory materials known to it but not known to the
defendant.3 0 In United States v. Herbst,"' two defendants, Mc-
Gowan and Griffin, used the Brady argument in a novel way.34

Herbst was convicted after a nonjury trial of knowingly, inten-
tionally, and unlawfully possessing 110.1 grams of cocaine hydro-
chloride with intent to distribute in violation of 21 U.S.C. §
841(a)(1)"' and 18 U.S.C. § 2.344 Grifirm and McGowan were
charged with aiding and abetting Herbst and were found guilty by
a jury of violating 21 U.S.C. § 841(a)(1) and 18 U.S.C. § 2." 6

On the day before the trial of McGowan and Griffin, Griffin's

336. Id.
337. Id. The court made no finding of whether the judge was actually impartial. The

remand for sentencing before a different judge was intended to extend the prophylactic
scheme of rule 11. Id.

338. Id. at 843.
339. 373 U.S. 83 (1963).
340. Id. at 87.
341. 641 F.2d 1161 (5th Cir. Apr. 1981), cert. denied, 102 S. Ct. 292 (1981).
342. Id. at 1168.
343. 21 U.S.C. § 841(a)(1) (1976).
344. 18 U.S.C. § 2 (1976).
345. 641 F.2d at 1163.
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attorney moved for a continuance based on "representations made
by Herbst's attorney that Herbst could give exculpatory testimony
if he could testify after his sentencing. '346 He indicated that he
would be willing to testify if granted immunity. The motion for
continuance was denied, and after the Government rested its case,
McGowan and Griffin moved that the court grant use immunity to
Herbst to allow him to testify for the defense. 4 The court denied
this motion because it could find no authority to grant judicial use
immunity. Herbst was called as a defense witness, but he claimed
his fifth amendment right against self-incrimination in response to
every question. McGowan and Griffin appealed the failure of the
district court to grant use immunity.34 8

Their argument was that the Government was in a position to
grant statutory use immunity to Herbst, without which they could
not obtain his testimony.- 49 Thus, relying on Brady and its prog-
eny, the defendants contended that the district court's failure to
grant judicial use immunity violated their constitutional rights. 50

McGowan and Griffin relied on Government of Virgin Islands
v. Smith,ss' in which four defendants sought use immunity for a
juvenile defense witness. The witness had claimed his fifth amend-
ment right against self-incrimination.3 5 2 The office of the Attorney
General of the Virgin Islands, having exclusive jurisdiction to pros-
ecute the witness, agreed to grant use immunity to the witness. 3

As a matter of prosecutorial courtesy, the office conditioned the
use immunity upon the consent of the United States attorney who
inexplicably refused to consent. All four defendants were convicted
of robbery and sentenced to six and one-half years of imprison-

346. Id. at 1165. Presumably Herbst was going to testify that he offered McGowan and
Griffin a free trip to Florida under fictitious names and that they knew nothing of the drugs.
Id. at 1165 n.3.

347. Id. at 1165.

348. Id.
349. Congress enacted the "use" immunity statute, 18 U.S.C. §§ 6001-6005 (1976), in

1970, and the Supreme Court upheld its constitutionality in Kastigar v. United States, 406
U.S. 441 (1972). After passage of the Act, an immunity grant did not forbid prosecution of
the witness for crimes referred to in his testimony ("transactional" immunity). The govern-
ment could still prosecute the witness; it was barred only from use of his immunized testi-
mony in evidence.

350. 641 F.2d at 1168.
351. 615 F.2d 964 (3d Cir. 1980).
352. Id. at 967.
353. Id.
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ment 3 5' The court affirmed the conviction of the one defendant
who could not have benefitted from the witness' testimony, but re-
versed the convictions of the other defendants and remanded for
an evidentiary hearing to determine whether use immunity would
be required to avoid violation of their due process rights. 55

The standards to be used by the district court on remand were
based on two different theories.35 6 The Smith court first considered
the power of a court to order the prosecutor to grant statutory use
immunity pursuant to 18 U.S.C. § 6002. 35 Noting that a court in-
trudes into the realm of the executive when it orders the govern-
ment to grant statutory use immunity to a defense witness, it, nev-
ertheless, affirmed the use of such a remedy."8 This remedy was
conditioned on a showing that the refusal of the Government to
provide immunity was "with the deliberate intent to disrupt the
factfinding process. '3

5
9

Secondly, the Smith court considered "judicial" immunity, the
power of the court, unaided by a statute, to order that a witness'
testimony cannot be used against him.360 The court found that
court-ordered use immunity was available for a witness capable of
providing clearly exculpatory evidence when the government could
present no strong countervailing interest. " '

Appellants McGowan and Griffin asked the court to order the
Government to grant statutory use immunity, and in the event the
Government refused, to enter a judgment of acquittal.3 6 2 The Fifth
Circuit rejected these contentions and affirmed the convictions. 63

354. Id.
355. Id. at 968.
356. Id. at 974. These standards were first articulated by the Third Circuit in United

States v. Herman, 589 F.2d 1191 (3d Cir. 1978), cert. denied, 441 U.S. 913 (1979). 615 F.2d
at 966.

357. 615 F.2d at 968 (construing 18 U.S.C. § 6002 (1976)).
358. 615 F.2d at 968.
359. Id. at 974.
360. Id. at 969.
361. Id. at 974. An example of a countervailing governmental interest is when the gov-

ernment has a legitimate interest in prosecuting the witness for whom the defendant seeks
use immunity. The court stated the goal in such instance was to most nearly accommodate
the government's interest and the defendant's constitutional right to prepare and present an
effective defense. In accomplishing this goal, the court recognized that denying use immu-
nity might be the only alternative when the governmental and public interest in prosecuting
the witness are weighty as compared to the defendant's gain from his testimony. Id. at 973.

362. 641 F.2d at 1168.
363. Id. at 1169.
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The first reason the court gave for refusing to follow the Third
Circuit in fashioning a doctrine of judicial use immunity was that
the Smith case is in the minority.6 4 Some federal appellate deci-
sions that have rejected defense witness immunity have been care-
ful to deny the claim only with respect to the precise facts
presented. 365 The commentators have generally been favorable to
the idea of defense witness immunity.866 Thus, the possibility ex-
ists that the minority will become the majority. In that event, the
Fifth Circuit might follow suit, or if not, at least it might examine
both positions and explain why it agrees or disagrees. In Herbst it
simply stated that Smith was in the minority.

The next hint given by the court for its decision was that the
defendants were not specific about the alleged exculpatory testi-
mony. There was only an affidavit filed by Herbst's attorney which
stated that Herbst could offer exculpatory testimony. 67 The court,
however, in a footnote, negated this as a reason by stating that a
specific proffer probably would have been futile."

The court did not agree with the defendants that since the
Government was in a position to provide statutory immunity, the
exculpatory testimony was in the Government's possession. The
Fifth Circuit did not address this argument but merely stated that
there was no showing that the Government had the exculpatory
information in its possession, nor was there a showing of any
prosecutorial misconduct.3 9

Finally, the court stated that it had previously held in United
States v. Beasley37 0 that a district court had no authority to grant

364. Id. at 1168.
365. See United States v. Wright, 588 F.2d 31 (2d Cir. 1978), cert. denied, 440 U.S.

917 (1979); United States v. Alessio, 528 F.2d 1079 (9th Cir.), cert. denied, 426 U.S. 948
(1976).

366. See Westen, The Compulsory Process Clause, 73 MICH. L. REV. 71 (1974); Note,
Right of the Criminal Defendant to the Compelled Testimony of Witnesses, 67 COLUM. L.
REV. 953 (1967); Note, Separation of Powers and Defense Witness Immunity, 66 GEo. L.J.
51 (1977); Note, The Sixth Amendment Right to Have Use Immunity Granted to Defense
Witnesses, 91 HARV. L. REV. 1266 (1978); Note, A Re-Examination of Defense Witness Im-
munity: A New Use for Kastigar, 10 HARv. J. LEGIS. 74 (1972); Note, "The Public Has a
Claim to Every Man's Evidence": The Defendant's Constitutional Right to Witness Immu-
nity, 30 STAN. L. REV. 1211 (1978).

367. 641 F.2d at 1168.

368. Id. at 1168 n.10.
369. Id. at 1168.
370. 550 F.2d 261, 268 (5th Cir.), cert. denied, 434 U.S. 938 (1977).
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statutory immunity to a defense witness.3 7' The court then noted
that the issue of whether the sixth amendment's compulsory pro-
cess clause or the fifth amendment's due process clause may in
some cases require judicial use immunity had never arisen in any
Fifth Circuit case. 37' This last statement leaves the door open,
even though only a crack, to a future argument for defense witness
immunity.

M.G.

E. Nonmutual Collateral Estoppel

The doctrine of nonmutual collateral estoppel did not exist at
common law3 73 and first appeared in a civil case in 1942. s

3
4 Since

that time the doctrine has been applied by the Supreme Court in
several civil cases.37M The Court, however, refused to extend the
doctrine to criminal cases in its decision in Standefer v. United
States.3 7  Based upon Standefer, the Fifth Circuit declined to ap-
ply the estoppel doctrine in United States v. Espinosa-Cerpa.s3 "

In Espinosa-Cerpa the defendant and his fellow crewmen
were arrested on a shrimp boat found by the Coast Guard to be
carrying marijuana.3 76 All four crewmen were indicted for conspir-

371. 641 F.2d at 1169.
372. Id.
373. Standefer v. United States, 447 U.S. 10, 21 (1980).
374. Bernhard v. Bank of America Nat'l Trust & Say. Ass'n, 19 Cal. 807, 122 P.2d 892

(1942).
375. E.g., Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979) (the doctrine of non-

mutual collateral estoppel was applied "offensively," and it was held that a defendant who
had a "full and fair opportunity" to litigate issues of fact in a civil proceeding initiated by
the Securities and Exchange Commission could be estopped from relitigating those issues in
a subsequent action brought by a private plaintiff); Blonder-Tounge Laboratories, Inc. v.
University of Ill. Foundation, 402 U.S. 313 (1971) (a determination of patent invalidity in a
prior infringement action was entitled to a preclusive effect against the patentee in subse-
quent litigation against a different defendant).

376. 447 U.S. 10 (1980). Standefer was indicted for aiding and abetting a named Inter-
nal Revenue Service agent in accepting unlawful compensation. Standefer argued that he
could not be convicted of those offenses because the only named principal had been acquit-
ted of accepting unlawful compensation in a separate trial. Id. at 11-13. The Court stated
that the decision did no more than manifest the reality that "different juries may reach
different results under any criminal statute. That is one of the consequences we accept
under our jury system." Id. at 25 (citing Roth v. United States, 354 U.S. 476, 492 n.30
(1957)).

377. 630 F.2d 328 (5th Cir. Nov. 1980).
378. Id. at 330.
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ing to import and distribute the cargo of marijuana in the United
States. 79 Although the four were scheduled to be tried together,
Espinosa-Cerpa disappeared just prior to trial.380 The three re-
maining defendants were acquitted of the conspiracy charge and
Espinosa-Cerpa was convicted at a separate trial.38 1

Espinosa-Cerpa's foremost contention on appeal was that his
conspiracy conviction should have been precluded as a matter of
law after the acquittal of all his alleged coconspirators.3 8 2 The
Fifth Circuit refused to reverse the conviction and held that to do
so would be "blatantly inconsistent with the Supreme Court's deci-
sion in Standefer."'

There were two theories upon which Espinosa-Cerpa's conten-
tion could rest: nonmutual collateral estoppel, 3

1
4 or an extrapola-

tion from a traditional tenet which states that a single conspirator
may not be convicted in the same proceeding or prosecution in
which all his alleged coconspirators are acquitted. 5 ' The theory of
nonmutual collateral estoppel was quickly dismissed in light of
Standefer. 86

The Fifth Circuit then looked to the second theory relied upon
by the defendant: his conviction for conspiracy should be fore-
closed by an extrapolation from the traditional tenet.38 7 Espinosa-
Cerpa argued that a single alleged conspirator should not be con-
victed in a separate prosecution after the acquittal of all his al-

379. Id.
380. Id.
381. Id.
382. Id.
383. Id. at 333.
384. Id. at 330.
385. Id. at 331.
386. Id. In Standefer v. United States, 447 U.S. 10 (1980), the Court stated that the

application of nonmutual collateral estoppel in civil cases promotes judicial economy and
preserves private resources without unfairness to the litigant against whom the estoppel is
invoked. Id. at 21. The Court reasoned that criminal cases present different considerations
because the government, against whom the estoppel would be invoked, is often without a
"full and fair opportunity to litigate." This opportunity is a prerequisite of estoppel and is
absent in criminal cases because of the government's limited discovery rights, the inability
to obtain appellate review, and the lack of other remedial procedures. Also, juries are more
likely to acquit out of "compassion or compromise." Id. at 22. The Court concluded that
"competing policy considerations" outweigh the judicial economy concerns underlying the
estoppel doctrine. Id. at 25. The Court also noted the important federal interest in the en-
forcement of criminal law. Id. at 24.

387. 630 F.2d at 331.
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leged coconspirators.3 8 Declining to accept this argument, the
court followed a line of reasoning similar to that in Standefer3 89

The notion that the acquittal of one's alleged coconspirators
concludes their noncomplicity misapprehends the true nature of an
acquittal in a jury trial in the American criminal justice system."'
There is a general understanding that the apparent inconsistency
of jury verdicts provides no basis for attacking an otherwise valid
conviction but that each verdict is to be reviewed independently of
the others.3 9'

Acknowledging that it was not at liberty to rule upon the con-
tinued validity of the tenet in its original form, the Fifth Circuit
only refused to extend the rule to overturn an otherwise valid con-
viction rendered in a separate proceeding. 9 2 However, the court
strongly criticized the soundness of the rule and condemned its
continued use. 393

It appears that the Fifth Circuit, if confronted with the issue,
would extend the application of Standefer and hold that a single
conspirator may be convicted in the same proceeding in which all
his alleged coconspirators are acquitted. In effect, the Fifth Circuit
used the decision in Standefer as a stepping stone toward eventual
invalidation of an archaic English rule that is contrary to the
American criminal justice system s

388. Id.
389. Id. at 333. The court stated that whether or not the traditional rule would be

labeled as nonmutual collateral estoppel, it would still "operate in an almost identical man-
ner, barring relitigation of the fact of the other crewmen's having engaged in a conspiracy
with appellant solely on the basis of their acquittal of that charge." Id.

390. Id. at 332.
391. Id.
392. Id. at 333.
393. Id. at 331-33. The Fifth Circuit reviewed the history of the rule and concluded

that it originated as a transplant from the English system where it had been applied since
the time of Henry IV. Id. at 332-33 n.5; see Feder v. United States, 257 F. 694, 696-97 (2d
Cir. 1919) (reliance on English case law). The Fifth Circuit found that at the time the rule
was developed, review under writs of error was restricted to a formal "record" of the indict-
ment, plea, or verdict to determine if there was an inconsistency which required reversal.
630 F.2d at 332 n.5 (citing R. v. Shannon, [1974] 2 All E.R. 1009, 1025, 1029-30 (H.L.)). The
most significant factor was that English appellate tribunals had no capacity to review the
sufficiency of the evidence to determine if it would support the conviction of a single con-
spirator. The court concluded that the original basis for the rule had vanished because ver-
dicts in the American criminal justice system have always been subject to independent re-
view for evidentiary support. 630 F.2d at 332-33 n.5.

394. 630 F.2d at 332-33 & n.5.
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F. Habeas Corpus

The due process clause of the fourteenth amendment applies
when government action deprives a person of liberty or property.8 "5
The Supreme Court has repeatedly held that state statutes may
create liberty interests that are entitled to the protections of pro-
cedural due process.896 In Hicks v. Oklahoma,897 the Court ruled
that sentencing a state prisoner under the mandatory punishment
statute when he is entitled to the benefit of a discretionary sen-
tencing statute violates due process under the fourteenth amend-
ment.398 In Hicks the petitioner was given a mandatory forty-year
sentence by the jury under the state habitual offender statute. 9'
After the conviction, the provision of the statute under which the
mandatory prison term had been imposed was declared unconsti-
tutional 0 In light of this decision, the petitioner sought to have
his sentence set aside.401 The Oklahoma Court of Criminal Appeals
affirmed the conviction.0 2 The United States Supreme Court va-
cated and remanded Hicks for resentencing, reasoning that when a
state has provided for the imposition of criminal punishment in
the discretion of the trial jury, the defendant has a substantial and
legitimate expectation that he will be deprived of his liberty only
to the extent determined by the jury in the exercise of its statutory

395. Greenholtz v. Inmates of the Neb. Penal & Correctional Complex, 442 U.S. 1, 7
(1979).

396. Vitek v. Jones, 445 U.S. 480, 488-90 (1980). See, e.g., Greenholtz v. Inmates of the
Neb. Penal & Correctional Complex, 442 U.S. 1 (1979) (state law granted petitioners a suffi-
cient expectancy of parole to entitle them to due process protection with respect to parole
decision); Meachum v. Fano, 427 U.S. 215 (1976); Montanye v. Haymes, 427 U.S. 236 (1976)
(transfer of a prisoner from one prison to another does not infringe on a protected liberty
interest, absent state law to the contrary); Wolff v. McDonnell, 418 U.S. 539 (1974) (state-
created right to good-time credit constitutes a liberty interest protected by due process);
Gagnon v. Scarpelli, 411 U.S. 778 (1973) (revocation of probation must meet certain due
process standards); Morrissey v. Brewer, 408 U.S. 471 (1972) (parole revocation determina-
tion must meet certain due process standards); Wright v. Enomoto, 462 F. Supp. 397 (N.D.
Cal. 1976), aff'd mem., 434 U.S. 1052 (1978) (state statutes may grant prisoners liberty in-
terests when transferred to solitary confinement for disciplinary or administrative reasons).

397. 447 U.S. 343 (1980).
398. Id. at 346-47.
399. Id. at 345. See 1976 Okla. Sess. Laws, ch. 94, § 1 (codified at OKLA. STAT. tit. 21, §

51(B) (Supp. 1977)).
400. Thigpen v. State, 571 P.2d 467, 471 (Okla. Crim. App. 1977).
401. 447 U.S. at 345.
402. Id. (citing Hicks v. State, No. F-77-751 (Okla. Crim. App. Mar. 8, 1979), vacated

and remanded, 447 U.S. 343 (1980)).
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discretion."°" The Court held that the liberty interest is one that
the fourteenth amendment protects against arbitrary deprivation
by the state. 04

The Supreme Court vacated and remanded the Fifth Circuit's
decision in Willeford v. Estelle0 5 for reconsideration in light of
Hicks. 06 In Willeford the trial judge erroneously believed that he
was compelled by statute'"7 to impose a mandatory life sentence. 0 8

Originally the Fifth Circuit affirmed Willeford's sentence,'0 9 but on
remand from the Supreme Court, it held that Willeford was denied
the exercise of discretion by the trial judge and thus was denied
due process under the fourteenth amendment."10 In determining
his sentence, the court stated that the trial judge should have con-
sidered all of the facts of Willeford's case, including his prior crim-
inal record, social history, and any prognosis for rehabilitation."'

.403. 447 U.S. at 346.
404. Id.
405. 538 F.2d 1194 (1976), vacated and remanded mem., 447 U.S. 931 (1980). Wille-

ford was convicted for possession of heroin in violation of the Texas Uniform Narcotic Drug
Act. TEX. PENAL CODE ANN. § 725b (Vernon 1948 & Supp. 1961) (repealed 1973). Two prior
felony convictions under the Act were alleged for enhancement purposes. 538 F.2d at 1195.

406. Willeford v. Estelle, 447 U.S. 931 (1980).
407. 538 F.2d at 1195. Willeford was sentenced under the general "habitual offender"

statute, TEX. PENAL CODE ANN. art. 63 (Vernon 1953) (current version at TEx. PENAL CODE
ANN. § 12.42(d) (Vernon 1974)), which provided that "[w]hoever shall have been three times
convicted of a felony less than capital shall on such third conviction be imprisoned for life in
the penitentiary."

Willeford should have been sentenced under the more specific article, TEx. PENAL CODE
ANN. art. 725b(23) (Vernon 1948 & Supp. 1961) (repealed 1973), which provided in part:

[Any person violating any provision of this Act shall, upon conviction be pun-
ished by confinement in the State penitentiary for not less than two (2) years nor
more than life, and upon the second or any subsequent conviction therefore shall
be punished by confinement in the penitentiary for life or for any term of years
not less than ten (10), and the benefits of the suspended sentence shall not be
available to a defendant convicted for a violation of the provisions of this act ....

Id. repealed by 1973 Tex. Gen. Laws, ch. 425, § 6.02, at 1165.
408. 538 F.2d at 1195.
409. Id. at 1198. The Texas Court of Criminal Appeals had reformed the sentence to

10 years to life under the narcotics statute which is a life sentence for purposes of parole
eligibility. Willeford v. State, 454 S.W.2d 745 (Tex. Crim. App. 1970). The Fifth Circuit held
that the Texas Court of Criminal Appeals could modify or reform an erroneously imposed
sentence and that there were no due process or equal protection issues. 538 F.2d at 1198.
The petitioner contended that since the trial court could have set a term which would have
resulted in an earlier parole eligibility date, he was arbitrarily denied benefits under state
law and treated differently from other criminal defendants similarly situated. Id. at 1196.

410. Willeford v. Estelle, 637 F.2d 271, 272 (5th Cir. Jan. 1981).
411. Id.
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The facts in Terrebonne v. Blackburn412 were almost identical
to those in Willeford. The Fifth Circuit upheld the imposition of
the sentence, but did not consider the due process issue because it
was not raised in state court or in the habeas corpus petition. 13 In
Terrebonne the petitioner was a twenty-one-year-old heroin addict
who was arrested and convicted for distributing a small amount of
heroin to undercover police officers. 14 The trial judge stated that
he was required by statute to impose a life sentence.415 In fact,
other state statutes allowed him to impose sentences other than
life imprisonment.416 After noting that it could not consider the
due process issue, 17 the Fifth Circuit proceeded to review the va-
lidity of the statute itself and to determine whether the sentence,
as imposed, was cruel and unusual under the eighth amendment.
The court concluded that the state statute authorizing the sen-
tence was constitutional on its face when interpreted in light of
other state law provisions and that the punishment imposed on
Terrebonne was not cruel and unusual4 18 under the principles an-
nounced by the Supreme Court in Rummel v. Estelle."9

As to the first issue, whether the statute was unconstitutional
on its face,420 the Fifth Circuit noted that the trial judge had a
choice of alternatives in imposing the sentence, even though he was
not aware of them.42 1 The Fifth Circuit concluded that given the
alternatives actually available to the sentencing judge, the facial

412. 646 F.2d 997 (5th Cir. June 1981) (en bane).
413. Id. at 1000. Terrebonne only raised the issues of the validity of the statute itself

and the constitutionality of the sentence actually imposed in light of the eighth amendment
proscription against cruel and unusual punishment. Id. at 1000-01.

414. Id. at 998-99. Terrebonne had been previously convicted of two felonies: burglary
and theft by fraud. Id. at 999.

415. Id. at 999. LA. REv. STAT. ANN. § 40:966(B) (West 1977) (amended 1977), which
prescribed on its face a sentence of life imprisonment. Id. The trial judge stated, "This court
has no choice in what it may do. The legislature has prescribed the punishment that is
mandatory." Id.

416. Id. LA. CODE CRIM. PRO. ANN. art. 875(B) (West 1967), which gave the trial judge
discretion to suspend a life sentence and grant probation either without confinement or on
condition that a term of imprisonment not to exceed one year be served. Id.

417. 646 F.2d at 1000.
418. Id. at 998.
419. 445 U.S. 263 (1980).
420. 646 F.2d at 1000. Terrebonne challenged the imposition of a mandatory life sen-

tence with no provision for tailoring the sentence to the gravity of the offense, the culpabil-
ity of the offender, and the circumstances of each case. Id.

421. Id. at 1000-01.
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challenge could succeed only if the state could not properly choose
life imprisonment as a maximum sentence."2 In light of the judi-
cial deference to legislative judgments mandated by Rummel, the
sentence did not violate the eighth amendment.2 3

Governed by Rummel, the Fifth Circuit then reviewed the sec-
ond and most important issue, whether the sentence actually im-
posed was cruel and unusual.42' In Rummel the defendant had
been previously convicted and imprisoned for two felonies,"2" and
as a result of the third conviction, the trial court had imposed the
life sentence mandated by the Texas recidivist statute . 26 The Su-
preme Court affirmed the conviction stating as follows:

[Tihe interest of the State of Texas here is not simply that of
making criminal the unlawful acquisition of another person's
property; it is in addition the interest expressed in all recidivist
statutes, in dealing in a harsher manner with those who by re-
peated criminal acts have shown that they are simply incapable of
conforming to the norms of society as established by its criminal
law.

42 7

The Fifth Circuit, in affirming the sentence of Terrebonne, inter-
preted Rummel to rest on the basis that if a sentence serves an
obvious and substantial state interest it is not cruel or unusual
under the eighth amendment. The court thus rejected the use of a
disproportionality analysis. 2 8

422. Id. at 1001.
423. Id. In Rummel v. Estelle, 445 U.S. at 274, the Supreme Court stated, "[O1ne

could argue without fear of contradiction by any decision of this Court that for crimes con-
cededly classified and classifiable as felonies, that is, as punishable by significant terms of
imprisonment in the state penitentiary, the length of the sentence actually imposed is
purely a matter of legislative prerogative." However, the court noted that the disproportion-
ality principle might come into play in an extreme example such as a statute making over-
time parking punishable by life imprisonment. 646 F.2d at 999 n..

424. 646 F.2d at 1001.
425. 445 U.S. at 265-66. Rummel had been previously convicted of fraudulent use of a

credit card to obtain $80 worth of goods and passing a forged check in the amount of $28.36.
In the instant case he was convicted of obtaining $120.75 by false pretenses. Id.

426. Id. at 266. TEx. PENAL CODE ANN. § 12.42(d) (Vernon 1974). See note 407 supra.
427. 445 U.S. at 276.
428. 646 F.2d at 1002. The Fifth Circuit in its decision in Rummel v. Estelle, 587 F.2d

651, 659-60 (5th Cir. 1978), used a three-pronged disproportionality analysis in determining
whether Rummel's sentence was cruel and unusual punishment under the eighth amend-
ment. The first prong inquired into the nature of the crime, the second prong compared
similar crimes in other jurisdictions, and the third prong compared the sentence with the
punishment accorded other crimes under Texas law.
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The dissent of nine of the twenty-four participating judges re-
jected this interpretation, stating that although the Supreme Court
did not use a disproportionality analysis in deciding Rummel, it
"did not foreclose the use of that criterion in challenges to other
statutes."429 The dissent maintained that under the majority's ap-
proach, few, if any, criminal statutes would violate eighth amend-
ment standards.430

Terrebonne indicates the Fifth Circuit's continued unwilling-
ness to find any sentence prescribed by a state legislature for com-
mission of a felony to constitute cruel and unusual punishment
under the eight amendment. '31

The Supreme Court, in In re Winship,432 ruled that the due
process clause prohibits the criminal conviction of any person ex-
cept upon proof beyond a reasonable doubt.43 3 In reviewing state
criminal convictions, the federal courts of appeals have utilized the
"no evidence doctrine" of Thompson v. Louisville.'3 In Thompson
federal habeas corpus relief on grounds of sufficiency of the evi-
dence was allowed where there was a total absence of evidence to
support a conviction.3

In Jackson v. Virginia,'a the Supreme Court set forth a new
standard for collateral review of questions concerning the suffi-
ciency of evidence.3 The test is "whether, after viewing the evi-
dence in the light most favorable to the prosecution, any rational
trier of fact could have found the essential elements of the crime

429. 646 F.2d at 1006.

430. Id. at 1009. The dissent argued that even the example in which the Rummel
Court acknowledged that a "disproportionality analysis would be proper-punishing over-
time parking by life imprisonment-might withstand the test of the majority." Id. See note
423 supra.

431. See generally Salazar v. Estelle, 547 F.2d 1226 (5th Cir. 1977); United States v.
Sanchez, 508 F.2d 388 (5th Cir.), cert. denied, 423 U.S. 827 (1975); Yeager v. Estelle, 489
F.2d 276 (5th Cir.), cert. denied, 416 U.S. 908 (1973); Rogers v. United States, 304 F.2d 520
(5th Cir. 1962).

432. 397 U.S. 358 (1970).
433. Id. at 364.
434. 362 U.S. 199 (1960).
435. Id. at 206.
436. 443 U.S. 307 (1979).
437. Id. at 319. The Court stated that "[a] doctrine establishing so fundamental a

substantive constitutional standard must also require that the factfinder will rationally ap-
ply that standard to the facts in evidence." Id. at 317. A trial judge or a properly instructed
jury may occasionally convict even when no rational trier of fact could have found guilt
beyond a reasonable doubt. Id.
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beyond a reasonable doubt."4 8

The Jackson standard was applied retroactively by the Fifth
Circuit in Holloway v. McElroy.439 The court found that the new
standard did not in any way affect the obligations of prosecutors or
state trial courts. 440 The Fifth Circuit stated that the underlying
basis for Jackson was that "'[a]pplication of the Thompson stan-
dard to assess the validity of a criminal conviction after Winship
could lead to absurdly unjust results .... Such results would be
wholly faithless to the constitutional rationale of Winship.' "441

Applying this rationale in Holloway, the Fifth Circuit rea-
soned that to limit the use of the Jackson standard to convictions
obtained after the Jackson decision would be "'wholly faithless to
the constitutional rationale of Winship.' "9442

The Fifth Circuit pointed out that Jackson may have
profound practical implications for state-court standards of direct
review. 443 The court noted that if the less strict standard were ap-
plied in state-court review of criminal convictions, the losing de-
fendant would immediately seek the benefits of Jackson on federal
appeal.44 Georgia state courts have begun applying the Jackson
standard to direct as well as collateral appeals,44'5 and other states
may follow suit.

G. Right to Trial by Jury

In Witherspoon v. Illinois,44 the Supreme Court held that no
jury could constitutionally impose the death penalty if veniremen
had been excluded simply because they voiced general objections
to the death penalty or expressed scruples against its infliction.447

The Court reasoned that to allow this type of exclusion of jurors

438. Id. at 319. The inquiry does not require a court to " 'ask itself whether it believes
that the evidence at the trial established guilt beyond a reasonable doubt.'" Id. at 318-19
(quoting Woodby v. INS, 385 U.S. 276, 282 (1966)) (emphasis added by the Court).

439. 632 F.2d 605 (5th Cir. Dec. 1980), cert. denied, 101 S. Ct. 3019 (1981).
440. Id. at 637.
441. Id. at 637-38 (quoting Jackson v. Virginia, 443 U.S. 307, 320 n.14 (1979)).
442. 632 F.2d at 638 (quoting Jackson v. Virginia, 443 U.S. 307, 320 n.14 (1979)).
443. 632 F.2d at 637 n.51.
444. Id.
445. Id. The Fifth Circuit was not concerned in this case with standards of review on

direct appeal and reserved its opinion for a case in which it is properly raised. Id.
446. 391 U.S. 510 (1968).
447. Id. at 522-23.
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would create a jury short of the impartiality to which the defen-
dant is entitled under the sixth and fourteenth amendments.4 4 8

However, the Witherspoon Court stated:

[Niothing we say today bears upon the power of a State to exe-
cute a defendant sentenced to death by a jury from which the
only veniremen who were in fact excluded for cause were those
who made unmistakably clear (1) that they would automatically
vote against the imposition of capital punishment without regard
to any evidence that might be developed at the trial of the case
before them, or (2) that their attitude toward the death penalty
would prevent them from making an impartial decision as to the
defendant's guilt ."

In 1980 the Court reiterated this test in Adams v. Texas450

and appeared to relax the penalty phase of the test.4 5 1 Randall Ad-
ams was charged with capital murder. 52 Pursuant to a Texas stat-
ute, 53 the prosecution successfully challenged for cause all jurors
who indicated that their deliberations would be affected by the
possibility that the death penalty would be imposed."' The Su-
preme Court reversed the sentence and held that the Texas law
requiring veniremen to state under oath that the mandatory pen-
alty of death or imprisonment for life would not affect their delib-
erations on any issue of fact could not be a basis for disqualifica-
tion independent of Witherspoon.55 In regard to the penalty phase
of the Witherspoon test, the Court stated that "if prospective ju-
rors are barred from jury service because of their views about capi-
tal punishment on 'any broader basis' than the inability to follow
the law or abide by their oaths, the death sentence cannot be car-

448. Id. at 518. See Turner v. Louisiana, 379 U.S. 466, 471-73 (1965); Irvin v. Dowd,
366 U.S. 717, 722-23 (1961); Glasser v. United States, 315 U.S. 60, 84-86 (1942).

449. 391 U.S. at 522-23 n.21 (emphasis in original).
450. 448 U.S. 38, 44 (1980).
451. See Note, 12 TEX. TECH L. REV. 764, 776-83 (1981).
452. 448 U.S. at 41.
453. TEX. PENAL CODE ANN. § 12.31(b) (Vernon 1974). Section 12.31(b) provides:
Prospective jurors shall be informed that a sentence of life imprisonment or death
is mandatory on conviction of a capital felony. A prospective juror shall be dis-
qualified from serving as a juror unless he states under oath that the mandatory
penalty of death or imprisonment for life will not affect his deliberations on any
issue of fact.

Id.
454. 448 U.S. at 41-42, 49.
455. Id. at 49.
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tied out." "" Also, in order to obey the oath and law, the juror must
be willing to accept that in certain circumstances death is an ac-
ceptable penalty. Furthermore, the juror must be able to answer
the statutory penalty questions without conscious distortion or
bias. 67

Thus, the penalty phase of the Witherspoon test appears to
have been altered from one requiring an automatic vote against
the death penalty to one requiring that jurors answer "the penalty
questions with the degree of impartiality necessary to recognize
that in certain circumstances death is an acceptable penalty and to
answer the statutory questions without conscious distortion or
bias."

4 5

During the survey period, in Burns v. Estelle,59 the Fifth Cir-
cuit held that although a prospective juror stated three times in
succession that she did not "believe in" the death penalty and that
it would affect her deliberations on any issue of fact in the case, 60

456. Id. at 48 (citing Witherspoon v. Illinois, 391 U.S. 510, 522 n.21 (1968)).
457. 448 U.S. at 46.
458. Note, 12 TEX. TECH L. REV. 764, 780 (1981).
459. 626 F.2d 396 (5th Cir. Sept. 1980) (en banc).
460. Id. at 397-98. The colloquy went as follows:
Q: [By the prosecutor] All right. Let me ask you this question, a sentence of life

imprisonment or death is mandatory on conviction of a capital penalty case,
you understand that?

A. Yes, sir, I understand it.
Q. Ma'am?
A. I do not believe in it.
Q. All right. And this is a capital felony case.
A. I don't believe in it.
Q. Let me go into it then. You told me just then that you did not believe in death?
A. That's right.
Q. All right. Then will the mandatory penalty of death or imprisonment for life

affect your deliberation on any issue of fact, which what you just told me it
will, in other words the mandatory penalty of death or imprisonment for life
will affect the deliberations on any issue of fact in this case, is that correct?

A. That's right.
MR. GREEN: All right, Judge, we ask this juror be excused.
MR. ABALOS: I think we should ask some further questions about this matter.
THE COURT: I don't know what you could ask. You challenge her for cause, is
that correct?
MR. WILLIAMS: That is the magic term phrase and she answered it the way
you are not supposed to.
THE COURT: Ma'am, I will excuse you. You are challenged for cause, you will
not be on the jury. You are dismissed from jury service. Thank you very much
for your attendance.

Id. at 397-98 n.2 (brackets in original).
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these expressions fell short of disqualifying her under the Wither-
spoon test.461

In Burns, the court found that the prospective juror did not
testify that she would automatically vote against the death pen-
alty regardless of the evidence and that she did not make "unmis-
takably clear" that her attitude toward the death penalty would
prevent her from making an impartial decision about guilt.4"2

Thus, the defendant's death sentence was reversed. 463

In summary, even if the Supreme Court in Adams did make it
possible for the penalty phase of the Witherspoon test to require
something less than proof that jurors will automatically vote
against the death penalty, the Fifth Circuit appears to be adhering
to the more stringent standard set forth in Witherspoon.

S.E.P.
Michael D. Farris

Michele Glisar
Susan E. Potts
Toby L. Shook

461. Id. at 398.
462. Id.
463. Id.
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