
DON'T CALL OUT THE MARINES: AN
ASSESSMENT OF THE POSSE

COMITATUS ACT

"[Liet us then assert & maintain the honor-the dignity of free
citizens and place the military, where all other men are, and
where they always ought & always will be plac'd in every free
country, at the foot of the common law of the land.-To submit
to the civil magistrate in the legal exercise of power is forever the
part of a good subject: and to answer the watchmen of the town
in the night, may be the part of a good citizen, as well as to afford
them all necessary countenance and support: But, to be called to
account by a common soldier, or any soldier, is a badge of slavery
which none but a slave will wear."'

The outrage expressed by Samuel Adams in 1768 over British
military involvement in American civilian affairs did not vent itself
solely in vehement, independent attacks such as his. Adams' con-
cern was widespread and deeply rooted, and today that same fear
is reflected in the Posse Comitatus Act,2 which provides that

[w]hoever, except in cases and under circumstances expressly au-
thorized by the Constitution or Act of Congress, wilfully uses any
part of the Army or the Air Force as a posse comitatus or other-
wise to execute the laws shall be fined not more than $10,000 or
imprisoned not more than two years, or both.8

Damned by one court as an "obscure and all-but-forgotten"
act' and hailed by another as a "fundamental tenet of our system
of law," 5 the Posse Comitatus Act has come to reflect both of these
assessments. Having evolved in its present form from the post-

1. Address by Samuel Adams in 1768, reprinted in W.O. DOUGLAS, THE RIGHT OF THE
PEOPLE 173 (1958).

2. 18 U.S.C. § 1385 (1976).
3. Id.
4. Chandler v. United States, 171 F.2d 921, 936 (1st Cir. 1948).
5. Michigan v. Burden, 94 Mich. App. 209, -, 288 N.W.2d 392, 397 (1979), rev'd, 303

N.W.2d 444 (Mich. 1981).
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Civil War abuses by federal troops garrisoned in the South,6 the
Act derives from early antimilitary stirrings in thirteenth-century
England.7 From England, the nascent movement swept the Ameri-
can colonies as a war cry,8 became entangled in Reconstruction
politics,' and has finally settled itself into a curious defense tactic
employed in prosecutions ranging from drug trafficking"0 to trea-
son,1" from rape 2 to tampering with shrimp."1

Significantly, in a life that has spanned more than a century, "

the Act has never been invoked against any person in a'criminal
prosecution. Although several actions by the President or by civil-
ian or military authorities have been ripe for application of the
Act,15 this statutory quirk has either been overlooked or scrupu-
lously avoided. However, after a recent round of judicial muscle-
flexing stemming from the incident at the Indian settlement at
Wounded Knee, South Dakota, 6 the Act has recaptured some rec-
ognition, especially in light of President Reagan's proposal to use
the military to halt drug smuggling in this country. In an address
to a group of law enforcement officers, President Reagan declared
that

the incredible impact of drug addiction on the crime rate
continues.

... [Tihe primary task ... for dealing with the crime
problem itself, belongs . . . on the state and local level. But
there are areas where the Federal Government can take strong
and effective action ....

6. Furman, Restrictions Upon the Use of the Army Imposed by the Posse Comitatus
Act, 7 MIL. L. REV. 85 (1960).

7. W.O. DOUGLAS, supra note 1, at 169-70.
8. Meeks, Illegal Law Enforcement: Aiding Civil Authorities in Violation of the Posse

Comitatus Act, 70 MIL. L. REv. 83 (1975).
9. Furman, supra note 6, at 85.
10. See, e.g., United States v. Wolffs, 594 F.2d 77 (5th Cir. 1979).
11. See, e.g., Gillars v. United States, 182 F.2d 962 (D.C. Cir. 1950).
12. North Carolina v. Nelson, 298 N.C. 573, 260 S.E.2d 629 (1979).
13. United States v. Hartley, 486 F. Supp 1348 (M.D. Fla. 1980).
14. The Act first saw legislative life as a rider in 1878. See notes 48-51 infra, and

accompanying text.
15. Furman, supra note 6, at 97.
16. See, e.g., United States v. Red Feather, 392 F. Supp. 916 (D.S.D. 1975). Also, see

notes 71-109 infra, and accompanying text.
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... [T]his administration will support a number of statu-
tory reforms that will redress the imbalance between rights of the
accused and rights of the innocent.

We . . .support an exception of the Posse Comitatus Act
that will allow the military to assist in identifying and reporting
the drug traffic. 7

Whether a President of the United States dispatches
thousands of troops to the nation's borders or a small-town sheriff
requests a suspect's address from a local military base, the Posse
Comitatus Act remains an obstacle-perhaps the chief obsta-
cle-confronting that authority. No longer "obscure and all-but-
forgotten," the Act has been taken from the shelf and dusted off,
and now it demands a reevaluation in a confusing period when the
country distrusts the military but has, nevertheless, rededicated it-
self to military strength and growth.

I. HISTORY AND EARLY DEVELOPMENT OF THE ACT

A. "Posse Comitatus" Defined

The words "posse comitatus" (literally, "power of the county")
stem from the early Roman practice of permitting loyal followers
to escort the proconsuls about the country. 8 Later, in England,
posse comitatus allowed a magistrate to summon any male over the
age of fifteen to aid him in keeping the peace or pursuing felons.1'
In America, local authority retained similar power in the form of
the sheriff's posse, popularized in fiction as a group of townsmen
who suddenly (and mysteriously) assemble and gallop away in
search of outlaws.

From this use developed the erroneous assumption that a
United States marshal could summon, as a posse comitatus, not
only the able-bodied civilian men of the area but the military as
well.20 This notion derived from section 27 of the Judiciary Act of
1789,21 which implied such use but nowhere actually conferred ex-

17. President's Address to the International Association of Chiefs of Police, 17
WEEKLY COMP. OF PRES. Doc. 1039, 1040-41 (Oct. 5, 1981)(emphasis added).

18. Furman, supra note 6, at 87.
19. BLACK'S LAW DICTIONARY 1046 (5th ed. 1979).
20. Furman, supra note 6, at 87.
21. Act of Sept. 24, 1789, ch. 20, § 27, 1 Stat. 73.

19821 1469



TEXAS TECH LAW REVIEW

press authority to employ the military as a posse. 2

The fear and distrust of the military and the vocal defiance
directed toward "standing troops" and "quartering of soldiers" was
not something unique to American colonists squirming under the
iron fist of King George III but something submerged deep within
the conscience of a free society.

B. Early Stirrings and Conflicts

"No freeman shall be taken, or imprisoned, or disseized, or out-
lawed, or exiled, or in any way harmed-nor will we go upon or
send upon him-save by the lawful judgment of his peers or by
the law of the land.

"To none will we sell, to none deny or delay, right or
justice.

2 -3

With this proposition, the Magna Carta of 1215 marked the
beginning of a struggle to rid society of the ominous presence of
the military and of a movement toward a free democratic society in
England.2 ' In 1628, the Petition of Right protested against English
military tribunals' trying and punishing of soldiers and civilians
alike.235 This protest had little real effect, however, for under Crom-
well in 1655, the whole of England was divided into eleven military
districts, and an oppressive form of military dictatorship domi-
nated the country. These excesses led to Parliament's enactment of
the Bill of Rights of 168926 under William and Mary, which de-
creed that the maintenance of a "standing army within the
Kingdome in time of peace" was unlawful unless Parliament con-
sented. The Bill of Rights triggered a series of laws that subjected
the army in England to constant parliamentary approval, and from
that point the idea of civilian control over the military had finally
taken hold.2

C. The American Revolution

The principles and policies set in motion by the Magna Carta

22. Furman, supra note 6, at 87.
23. The Magna Carta of 1215, reprinted in W.O. DOUGLAS, supra note 1, at 169.
24. W.O. DOUGLAS, supra note 1, at 169-70.
25. Id. at 170.
26. 1 W. & M. 2, ch. 2 (1689).
27. W.O. DOUGLAS, supra note 1, at 171-72.
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and nurtured in seventeenth-century England were easily trans-
ported to America by the early colonists, but civilian dominance of
the Army was lost in the New World. British troops comman-
deered the private homes of the colonists, and despite the mollify-
ing efforts of General Gage, the British commander in America,
troops aided civilian authorities and further enraged the
colonists.2 8

By 1770, the outrage over the abuses of British troops ex-
ploded in the incident popularly known as the Boston Massacre, in
which several civilians were killed. Violent clashes between the col-
onists and the troops continued, and following the now-famous
Boston Tea Party of 1773, Parliament passed the Administration
of Justice Act, which allowed British soldiers to use unrestrained
force in subduing civil disorders, with little judicial recourse for
those injured.2 9

The Declaration of Independence cataloged the abuses in-
flicted by the King and his army, but ironically, after ridding
themselves of the tyranny of the British Army, Americans now
stood in fear of their own. Debate raged over whether a federal
standing army or state militias should be maintained; ultimately
the issue was settled with a compromise.3 0 Significantly, the con-
cern about civilian dominance over the military manifested itself in
the Constitution, with the legislative branch given authority to
raise a standing army and to control state militias when federal-
ized." Also, although the President was named Commander-in-
Chief,3 2 the power to declare war and to approve military appropri-
ations was controlled by the Legislature.3

The first posse comitatus legislation took the form of the Judi-
ciary Act of 1789,3" which authorized a federal marshal to "com-
mand all necessary assistance in the execution of his duty. ' '35

Three years later, another act allowed the federal marshals to call
upon the state militia to aid in enforcement of civil laws.3 This

28. Meeks, supra note 8, at 86.
29. Id.
30. Id. at 87.
31. Id. U.S. CONST. art. I, § 8, cls. 12, 16.
32. U.S. CONST. art. II, § 2.
33. Id. art. I, § 8, cls. 11, 12.
34. Ch. 20, 1 Stat. 73 (1789)(repealed in part in 1948).
35. Id. § 27.
36. Act of May 2, 1792, ch. 28, § 9, 1 Stat. 265.
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latter statute was partially justified by the idea that these soldiers
were serving in the capacity of adult citizens and not as military
men.

3 7

Thus, the policy of using troops to execute civil laws gained
momentum and hurled itself headlong into North-South politics
and the Civil War.

D. The Civil War and Reconstruction

In 1832, early secessionist rumblings in the South were quickly
quieted when President Andrew Jackson sent the Navy steaming
into Charlston harbor and readied the Army to march if necessary.
Years later, when the entire South was near open rebellion, Presi-
dent James Buchanan, indecisive and paralyzed over concern for
his own political survival, refused to follow Jackson's lead and send
troops southward.3 8 When President Lincoln took office, he called
for a "posse" of 75,000 volunteers to put down the fledgling insur-
rection, an action immediately ratified by Congress. 9

After the battlefield fighting of the Civil War ended, the
North, in the view of many Southerners, continued the conflict on
a political front through Reconstruction. 40 The so-called Radical
Congress, in an effort to finally suppress the lingering Confederate
die-hards,' 1 passed the Ku Klux Klan Act of 1871,42 which gave
federal troops unchecked power to throttle Southern resistance:

[I]n all such cases, . . . it shall be lawful for the President,
... to take such measures, by the employment of the militia or

the land and naval forces of the United States, or of either, or by
other means, as he may deem necessary for the suppression of
such insurrection [or] domestic violence . ... 13

The chilling aspect of this law was that the President, through

37. Meeks, supra note 8, at 88.
38. Furman, supra note 6, a 89.
39. Id. at 90.
40. Note, The Posse Comitatus Act: Reconstruction Politics Reconsidered, 13 AM.

CRIM. L. REv. 703, 704 (1976).
41. Engdahl, The New Civil Disturbance Regulations: The Threat of Military Inter-

vention, 49 IND. L.J. 581, 594 (1974).
42. Act of Apr. 20, 1871, ch. 22, § 3, 17 Stat. 13, 14 (current version at 10 U.S.C. § 333

(1976)).
43. Id.

1472 [Vol. 13:1467



THE POSSE COMITATUS ACT

the Army, could act at will without first calling on civil authority. 4

Clearly, Southerners saw all traces of liberty systematically wiped
away, while hordes of "scalawags" and "carpetbaggers" ravaged
their political institutions."5 Although the defeated South antici-
pated occupation of its land by "foreign" troops, it was wholly un-
prepared for the crdiel and freewheeling martial law that had dis-
placed almost all civil authority 4" and had sent the South reeling
backward into the darkness of colonial oppression.

Finally, in near desperation, the forerunner of the Posse Comi-
tatus Act was introduced by southern Democrats as a rider on an
Army appropriations bill.48 The rider specified that the increased
Army funds could be used for limited purposes, which did not in-
clude the "support . . . of any state government or officer
thereof"-that is, federal military interference in the South.4 9 De-
bate erupted over the bill, but northern Republicans were becom-
ing increasingly aware of the brutal excesses committed by federal
troops in the South.50 Ultimately, after several changes, a version
acceptable to both sides was agreed upon, and President Hayes
signed the Posse Comitatus Act on June 18, 1878.6'

II. MODERN APPLICATIONS OF THE POSSE COMITATUS ACT

As stated earlier, no person has been criminally prosecuted
under the Act in the more than one hundred years of its exis-
tence.52 The principal uses of the Act have been in contesting juris-
diction, challenging the government's burden of proof require-
ments, excluding evidence illegally obtained by violators of the
Act, and simply invalidating various forms of governmental
action.5

44. Engdahl, supra note 41, at 595.
45. Note, supra note 40, at 705.
46. Id.
47. Engdahl, supra note 41, at 595. The fears of the Southerners were not exaggerated.

On several occasions the Louisiana State Legislature was occupied by federal troops, and it
was claimed, legislators were "harassed." 7 CONG. Rpc. 3850 (1878)(remarks of Rep. Ellis).

48. Note, supra note 40, at 708.
49. 7 CONG. REc. 2119 (1877).
50. Engdahl, supra note 41, at 597. Specifically, troops were interfering in elections,

seizing political prisoners, and removing and installing state legislators. Id.
51. Furman, supra note 6, at 96.
52. See notes 14-15 supra, and acompanying text.
53. Note, supra note 40, at 717.
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A. The First Cases: Jurisdictional Arguments

In Ex Parte Mason, " the first application of the Posse Comi-
tatus Act, a military prison guard convicted of murdering a civilian
inmate attempted to overturn his conviction for want of jurisdic-
tion. He argued that because he had exercised military control over
a civilian in violation of the Act, he had done so illegally and thus
was guilty only of some breach of civil peace. Without hesitation,
the federal circuit court rejected the soldier's flawed but imagina-
tive theory and upheld the conviction.5

After the Mason decision in 1882, the Posse Comitatus Act lay
largely ignored until the end of World War II, when it was revived
to challenge the United States Government's authority to arrest
American citizens suspected of treasonous activities overseas." In
Chandler v. United States,5 7 a United States citizen was arrested
in postwar Germany and charged with making anti-American
propaganda broadcasts from within Nazi Germany.5 8 The Court of
Appeals for the First Circuit in Chandler, known today principally
for branding the Act "obscure and all-but-forgotten," 59 character-
ized the legislation as a "backwash of the Reconstruction period"
and held that the Act was not intended to apply to occupied en-
emy territory.60 Moreover, the court reasoned that absent the de-
fendant's voluntary surrender to federal authorities, arrest and
transportation of the defendant by military troops were the only
means by which he could have been brought under judicial
control.6'

Similarly, in Gillars v. United States,6 2 the defendant con-
tested the jurisdiction of a court to try and convict her of waging
psychological warfare against the United States by recording radio
dramas for propagandists in Nazi Germany. 3 The Court of Ap-
peals for the District of Columbia found that occupational troops
could not be considered a posse comitatus because they were the

54. 256 F. 384 (C.C.N.D.N.Y. 1882).
55. Id. at 387.
56. Note, supra note 40, at 717-18.
57. 171 F.2d 921 (1st Cir. 1948).
58. Id. at 928.
59. Id. at 936.
60. Id.
61. Id.
62. 182 F.2d 962 (D.C. Cir. 1950).
63. Id. at 966.
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only law enforcement element in a defeated, decimated country. "

The court added that because the defendant's arrest was an "inci-
dent of war" stemming from the "right to conquer," constitutional
considerations were unnecessary. 5

More recently, in United States v. Cotten,"6 a United States
civilian in Vietnam was convicted under local law of theft and
fraudulent conversion of money. American military authorities in
Vietnam obtained his release and transported him back to the
United States, where he was arrested by United States marshals.6 7

Arguing that the military had violated the Posse Comitatus Act,
the defendant claimed that the court lacked jurisdiction and that
he had been denied due process of law.68 The Court of Appeals for
the Ninth Circuit disposed of that claim by simply stating that
"the remedy requested exceeds that required by the conduct."'69

B. Victory at Wounded Knee: Challenging Burden of Proof
Requirements

Authors of the original Posse Comitatus Act of 1878 envi-
sioned the Act as protection against regiments of armed troops
tramping across the country-and over individual liberties. 0 The
Act, prosecutorial in intent and designed to punish those leaders or
commanders who bludgeoned the civilian populace with armed
might, began as a narrow buffer between a small, despotic minority
and the population as a whole. Essentially, the Act was a statutory
remedy available to society in general and not to particular indi-
viduals. Instead, the Act has become an individual shield rather
that a societal weapon, an evolution exemplified by four cases
stemming from the incident at Wounded Knee.

On the evening of February 27, 1973, the dusty crossroads vil-
lage of Wounded Knee on the Pine Ridge Reservation in South
Dakota suddenly became the focal point of world and national at-
tention.71 On that date, a radical Indian group of more than one

64. Id. at 972.
65. Id. at 972-73.
66. 471 F.2d 744 (9th Cir.), cert. denied, 411 U.S. 936 (1973).
67. Id. at 745.
68. Id. at 749.
69. Id.
70. Meeks, supra note 8, at 89-91.
71. United States v. Jaramillo, 380 F. Supp. 1375, 1376-77 (D. Neb. 1974).
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hundred persons stormed the village, looted stores, and broke into
the United States post office.72 Before the authorities could react,
the group had seized hostages, established an armed perimeter,
and virtually sealed off the village.73 Later that night, the FBI, the
Bureau of Indian Affairs, and United States marshals established
roadblocks to prevent entry into the village as the two groups be-
gan a seventy-one-day armed standoff.74 During this siege, sporadic
exchanges of gunfire erupted between the two sides, but no one
was reported injured.75

Four days after the occupation began, two United States Army
officers, Colonels Warner and Potter, were ordered to the site to
observe and to advise the Department of Defense whether federal
troops should be dispatched pursuant to federal statutes. 6 Colonel
Warner rejected the idea of troop involvement, but he did counsel
civilian officers at the roadblocks concerning "shoot-to-wound"
policies and military contingency plans dealing with civil disor-
ders.7 Significantly, Warner approved the deployment of Army
personnel carriers at the roadblocks for defensive use and re-
quested rifles, ammunition, flares, and other military equipment.
However, all instructions on the deployment of vehicles and the
use of equipment were issued by the civilian enforcement officers
at the scene, not by the Army officers.76 Additionally, at the re-
quest of the civilians, the Nebraska National Guard conducted an
aerial reconnaissance of the area, and South Dakota National
Guard mechanics were rushed to the area to maintain the armored

72. Id. at 1377; Meeks, supra note 8, at 97.
73. Meeks, supra note 8, at 97.
74. United States v. Jaramillo, 380 F. Supp. 1375, 1377 (D. Neb. 1974), appeal dis-

missed, 510 F.2d 808 (8th Cir. 1975).
75. Id.
76. Id. at 1379; 10 U.S.C. § 331 (1976). The statute reads:

Whenever there is an insurrection in any State against its government, the
President may, upon the request of its legislature or of its governor if the legisla-
ture cannot be convened, call into Federal service such of the militia of the other
States, in the number requested by that State, and use such of the armed forces,
as he considers necessary to suppress the insurrection.

Id.
77. United States v. Jaramillo, 380 F. Supp. 1375, 1379 (D. Neb. 1974), appeal dis-

missed, 510 F.2d 808 (8th Cir. 1975).
78. Id. at 1380. Colonel Potter, the other Army officer on the scene, was used to keep

an inventory of the equipment and to advise Warner on the development of the supplies
and weapons. Id.
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vehicles.7

During this deadlock, the defendants in the cases, armed with
rifles, were arrested trying to break through the roadblocks to
reach friends barricaded in the village. All were indicted under
federal law"1 for attempting to interfere with United States mar-
shals. One of the essential elements of proof required to be shown
by the Government was that one or more law enforcement officers
were "lawfully engaged in the lawful performance of [their] official
duties" during the incident.2 In all cases, the defendants chal-
lenged the Government's proof requirements by maintaining that
the involvement of the Army officers and National Guardsmen vio-
lated the Posse Comitatus Act and that, therefore, the civilian of-
ficers were not "lawfully engaged in the lawful performance" of
their duties.8

In United States v. Red Feather,8" the federal district court
listed six types of military participation in the Wounded Knee epi-
sode: (1) use by civil law enforcement officers of material and
equipment supplied by the Army and the National Guard, (2) the
presence of Army personnel, (3) the formation of Army contin-
gency plans anticipating direct intervention, (4) the National
Guard's aerial reconnaissance, (5) negotiations and rules of engage-
ment advice by Army personnel, and (6) maintenance of military
vehicles."5

79. Id. The National Guard is a component of the Army while in the service of the
United States, 10 U.S.C. § 3078 (1976). At all other times, the National Guard serves as a
militia and is not within the scope of the Posse Comitatus Act. 10 U.S.C. §§ 311-312 (1976).
The court in United States v. Jaramillo, 380 F. Supp. 1375 (D. Neb. 1974), appeal dis-
missed, 510 F.2d 808 (8th Cir. 1975), never determined whether the National Guard in-
volved there had been federalized, but it nevertheless declared the Guard part of the Army.
Id. at 1380-81.

80. United States v. McArthur, 419 F. Supp. 186 (D.N.D. 1975).
81.' 18 U.S.C. § 231(a)(3) (1976). The statute, commonly referred to as the Civil Obedi-

ence Act of 1968, reads in part, as follows:
Whoever commits or attempts to commit any act to obstruct, impede, or in-

terfere with any fireman or law enforeement officer lawfully engaged in the lawful
performance of his official duties incident to and during the commission of a civil
disorder . . . [sihall be fined not more than $10,000 or imprisoned not more than
five years, or both.

Id.

82. Id.
83. Meeks, supra note 8, at 97.
84. 392 F. Supp. 916 (D.S.D. 1975).
85. Id. at 921.
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In construing the language of the Posse Comitatus Act, the
district court held that the words "uses any part of the Army or
the Air Force as a posse comitatus or otherwise" mean a "direct
active use" of the personnel, not of the supplies and equipment."
In citing the congressional debates over the original passage of the
Posse Comitatus Act,87 the court stated that the idea of utilizing
military equipment or supplies was not mentioned; from this fact
it reasoned that the Act applies only to the "direct active use of
troops," whether one soldier or a regiment.8 8 Repeatedly, the court
insisted that the use of military hardware is exempt from the Act,
but it cited only meaningless and puzzling authority to support its
agreement with the "clear intent of Congress."'" The court con-
cluded that passive military involvement, which aids civil author-
ity only indirectly and thus does not offend the Posse Comitatus
Act, includes those actions which the court enumerated at the out-
set of the opinion.90 Then, with no apparent precedent, the court
listed those military activities which violate the Act: arrest, seizure
of evidence, search of a person, search of a building, investigation
of crime, interviewing witnesses, pursuit of an escaped felon, and
"other like activities."' 91 Although the court's forthright manner is
admirable, the judicial and statutory foundation upon which its
decision rests seems hastily hammered together with little prece-
dential girding.

One of Red Feather's partners fared considerably better than
she in attacking the Government's sufficiency of proof in United
States v. JaraMillo,2 in which the federal district court concluded
that there was a "reasonable doubt" about the legality of the ar-
rests in the face of the Posse Comitatus Act.93 Dismissing the ae-
rial reconnaissance as of little use to the law enforcement officers,
the court determined that Colonel Warner's advice to the civilian
officials at Wounded Knee had "appreciably affected" their per-
formance and that the National Guard mechanics did "contribute
materially" to the government's siege operation. However, the

86. Id.
87. 7 CONG. REC. 3845-52, 4240-48, 4295-4304.
88. 392 F. Supp. at 922.
89. Id. at 923.
90. Note 85 supra, and accompanying text.
91. 392 F. Supp. at 925.
92. 380 F. Supp. 1375 (D. Neb. 1974), appeal dismissed, 510 F.2d 808 (8th Cir. 1975).
93. Id. at 1381.
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court pointed out that it could not find that the FBI and other
government officers had acted unlawfully, but only that the Gov-
ernment had failed to prove that its agents were acting legally.9'

Refusing to distinguish between the types of services and ad-
vice provided by the military at Wounded Knee, the court rea-
soned that "[i]t does not matter whether the use is to good effect
or bad effect or whether the advice taken is good advice or bad
advice.19 5 The court adhered to a strict interpretation of the Stat-
ute and found that had the President or Congress desired legal
military intervention at Wounded Knee-or at any civil distur-
bance-legislation permitting it could have been provided.6

In the consolidated cases of United States v. Banks and
United States v. Means,7 the federal district court followed the
Jaramillo ruling, but declared that it took it "one step farther
[sic]."' 8 In Jaramillo the court concluded that there was a reason-
able doubt whether government agents at Wounded Knee were
"'lawfully engaged in the lawful performance of their official du-
ties.' 99 In Banks-Means the court simply found that there was
insufficient evidence of the government's lawfulness during the in-
cident.100 Additionally, in reaching its decision, the court had to
overcome the Government's contention that federal statutes gave
"prima facie lawfulness" to the federal agents' activities at the
blockades.101 The Government relied in part on 18 U.S.C. §§ 3052-
3053 and 28 U.S.C. § 570,102 which gave the marshals and the FBI
authority to initiate the action at Wounded Knee.103 Although the
court admitted that the government had acted with apparent legal-
ity, the presence of the Posse Comitatus Act undermined any argu-
ments that the federal agents had acted in a wholly lawful
manner.

10'

94. Id.
95. Id.
96. Id.
97. 383 F. Supp. 368 (D.S.D. 1974).
98. Id. at 377.
99. 380 F. Supp. at 1381.
100. 383 F. Supp. at 377.
101. Id. at 374.
102. 18 U.S.C. §§ 3052-3053 (1976); 28 U.S.C. § 570 (1976). These are just two of sev-

eral statutes that allow quick action by federal agents, although the laws do not resolve the
posse comitatus question. 383 F. Supp. at 374.

103. 383 F. Supp. at 374-75.
104. Id. at 373-74.
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Departing from the Jaramillo rationale, the district court in
United States v. McArthur"0 5 rejected any "vague" or "mechani-
cal" standard and sought a broader test.10 The court explained
that the passage of the Posse Comitatus Act was prompted by fear
of the "regulatory, proscriptive or compulsory" aspect of govern-
ment, especially that imposed by the military.107 The lending of
military advisers, the court said, was tantamount to the lending of
military equipment, an act considered "passive" and not violative
of the Posse Comitatus Act.10 8 Accordingly, when the court applied
its standard, it could not find sufficient or material reason to re-
verse the defendant's conviction. "[T]o my mind," the court
stated, "Colonel Warner was borrowed as a vehicle might be
borrowed."10 9

C. The Drug Cases and Others: The Attempt to Exclude
Tainted Evidence and to Invalidate Suspect Government Action

Although the incident at Wounded Knee and the subsequent
court battles popularized use of the Posse Comitatus Act in attack-
ing the legality of law enforcement activities, the Act has found its
way into defense strategies that seek to exclude tainted evidence in
a variety of cases, most notably drug prosecutions.

Burns v. State' ° laid out neat and basic ground rules for use
of the Posse Comitatus Act, rules that have been frequently ques-
tioned and criticized. In Burns a civilian undercover agent volun-
teered to aid the military police at Fort Hood, Texas in their inves-
tigation of drug activities on the post, and the information he
gathered led to the defendant's conviction."1 The defendant ar-
gued for reversal, claiming that the evidence used to convict him
had been obtained in violation of the Act."' The Texas Court of
Criminal Appeals sustained the conviction, reasoning that civilians
may aid military authority, but the military may not assist civil

105. 419 F. Supp. 186 (D.N.D. 1975).
106. Id. at 194.
107. Id.
108. Id.
109. Id. at 195. The court's opinion of Colonel Warner was never high, characterizing

him as having an "inflated concept of his functions and duties as shown by his self-lauda-
tory after-action comport." Id.

110. 473 S.W.2d 19 (Tex. Crim. App. 1971).
111. Id. at 20.
112. Id. at 21.
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law enforcement agencies.118 However, the court found that the
military police in this case had done no more than accompany the
civilian, and the entire investigation was characterized as civil with
no Army involvement.114

The opposite conclusion was reached in United States v.
Brown,11 5 in which military personnel assisting a team of state, lo-
cal, and federal officers arrested the defendant, a Marine Corps
private, on charges of trafficking in marijuana. 6 The Navy Court
of Military Review, in responding to Brown's Posse Comitatus Act
defense, held that the military investigators were operating "in
concert" with the civilians but that there was no evidence that the
Marine Corps law enforcement personnel were aiding in the execu-
tion of civil law. In reality, the court stated, this "parallel investi-
gation" was designed to control drug use and distribution among
soldiers. '1 7 Thus, the two cases, Burns and Brown, represent the
rather simplistic and general approach by the courts to the Posse
Comitatus Act defense: the purpose of the investigations and ar-
rest is either purely civil or purely military in scope, with no posse
comitatus complications. However, as the cases suggest, any blur-
ring of the two roles might violate the Act.

Understandably, most courts have viewed a Brown-like scena-
rio as military in nature, although, ironically, to maintain that mil-
itary character, joint military-civilian investigators carefully avoid
any "direct use" of the armed forces. For example, in North Caro-
lina v. Trueblood,' 8 an officer of the Army's Criminal Investiga-
tion Division (CID) who assisted local police rode only as a passen-
ger in the civilians' car, wore no uniform, carried no weapon, took
no statements or photographs, conducted no interviews, and did
not even act as a liaison between his post of duty, Fort Bragg, and
the police headquarters. His only "act" was to furnish to local po-
lice the name, serial number, and military address of the suspect,
an Army officer. 9 However, all of these precautions were probably
unnecessary, for the court declared that the defendant was at all

113. Id.
114. Id.

115. 9 M.J. 666 (N.C.M.R. 1980).
116. Id. at 667.
117. Id. at 668.
118. 46 N.C. App. 541, 265 S.E.2d 662 (1980).
119. Id. at -, 265 S.E.2d at 664.
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times "subject to military discipline and control" and his drug ac-
tivities were "of direct concern to the [Army],"1' suggesting that
more than just passive observation by the CID officer would have
been tolerated.

Wedged awkwardly among the various drug cases are the odd
and unlikely cases in which a violation of the Posse Comitatus Act
has been claimed to invalidate other types of governmental action
or prosecution. In Jones v. United States Secretary of Defense, 2

1

a group of Army Reservists was ordered to participate in a parade
held as part of a program for a national convention of veterans'
organizations.' 2' The reservists refused to comply with the order
and instead brought suit to enjoin Army officials from demanding
their participation, arguing that they were being forced to promote
the candidacy of Spiro Agnew, who was to deliver a speech at the
parade, and that they were being ordered into the role of a posse
comitatus."' The federal district court dismissed the reservists'
claim, stating that even though they had been ordered to band to-
gether, they were in no way executing the civil or criminal laws of
the land.1 24

As the Jones case points out, the concern and excitement gen-
erated over the presence of uniformed military troops must not
obscure the critical clauses of the Act-that the troops, no matter
how intimidating and overwhelming, must be engaged in the en-
forcement of the laws, a duty not normally theirs. This idea is
echoed in United States v. Hartley,"' in which the defendants
were in the business of processing and selling shrimp to the United
States Department of Defense. At the defendants' Tampa Bay
plant, Air Force personnel, working there on a regular basis as in-
spectors, suspected some irregularities in the shrimp samples se-
lected for testing." 6 The Air Force personnel secretly marked these
samples, stored them, and upon retrieving them later, discovered
that they had been tampered with."17 After further investigations,
an indictment was issued charging the defendants with conspiracy,

120. Id.
121. 346 F. Supp. 97 (D. Minn. 1972).
122. Id. at 98.
123. Id.
124. Id. at 100.
125. 486 F. Supp. 1348 (M.D. Fla. 1980).
126. Id. at 1350.
127. Id. at 1351.
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mail fraud, and racketeering.""
The defendants claimed that the indictments should be dis-

missed because the Air Force inspectors were operating in violation
of the Posse Comitatus Act.'2 9 Relying on the McArthur standard
of "direct active use,"3 0 the federal district court held that the in-
vestigation "by its very nature, involved military personnel . . .
performing functions they would normally perform in the course of
their duties.'"' Although the "normal performance" standard
seems innocuous and logical enough, the possible applications of it
are limitless and somewhat frightening, for duties that the military
might normally perform could be the enforcement of voting
rights-a constitutional right that triggered the passage of the first
Posse Comitatus Act during Reconstruction. ' Thus, a "normal
performance" test might leave the military with the same free
hand that it had before passage of the Act.

As if to reinforce the Hartley court's theory of a freewheeling
use of the military, the Court of Appeals for the Fourth Circuit in
United States v. Walden'13 suggested that the Act should not be
presently enforced because only a small number of such cases have
surfaced.3 4 In Walden Marine Corps investigators acting together
with local authorities helped convict the defendants of firearm vio-
lations, and the posse comitatus defense was raised.'3 6 The court,
fashioning its own test, held that the Marines involved had no
"conscious, deliberate or willful intent" to violate the Act." 6 More-
over, the court declared that it was not ready to

impose the extraordinary remedy of an exclusionary rule at this
time. Should there be evidence of widespread or repeated viola-
tions in any future case, or ineffectiveness of enforcement by the
military, we will consider ourselves free to consider whether adop-
tion of an exclusionary rule is required as a future deterrent." 7

128. Id. at 1352.
129. Id. at 1355.
130. The court's reliance is somewhat misplaced; the McArthur court actually lifted

the "direct active use" test from Jaramillo, which had adopted it from Red Feather.
131. 486 F. Supp. at 1357 (emphasis added).
132. See notes 38-51 supra, and accompanying text.
133. 490 F.2d 372 (4th Cir. 1974).
134. Id. at 377.
135. Id. at 373.
136. Id. at 376.
137. Id. at 377.
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The discouraging aspect of the court's opinion is that the
court was free to consider whether to exclude tainted evidence. Al-
though it was small consolation for the defendants, the court
hinted that the Marines did act in violation of the Posse Comitatus
Law, but because the case was the first instance in which the court
had encountered such a defense, it was reluctant to break new
ground.'"6

The Walden rationale was followed in United States v.
Wolffs, 39 another drug case, in which the Court of Appeals for the
Fifth Circuit, faced with deciding whether the Posse Comitatus
Act had been violated and whether an exclusionary rule should be
applied, actually decided neither issue. 14 0 The court reasoned that
even if there had been a violation, applying an exclusionary rule
would be "unwarranted.""' Thus, the Wolffs court, like the
Walden court before it, retreated from the opportunity to establish
precise standards and thereby cut down on the vast potential for
future litigation.

A somewhat bolder court, in Kansas v. Danko,",2 decided that
a military policeman who had helped a civilian counterpart stop
and search the defendant's car, evidence from which ultimately led
to an armed robbery conviction, had committed an "incidental,
technical violation" of the Posse Comitatus Act."M However, in
step with its Walden and Wolffs brethren, the Kansas Supreme
Court in Danko held that the "extraordinary" remedy of excluding
the tainted evidence was unnecessary. Restating, perhaps, the sen-
timent of the Reconstruction politicians, the court declared that
"the Act expresses a policy that is for the benefit of the people as a
whole, rather than a policy which could be characterized as
designed to protect the personal rights of individual
citizens . ...

At least one court, however, has squarely confronted the Posse
Comitatus Act and the military's involvement in violation of that
Act. Ironically, in Wrynn v. United States,145 that violation re-

138. Id.
139. 594 F.2d 77 (5th Cir. 1979).
140. Id. at 85.
141. Id.
142. 219 Kan. 490, 548 P.2d 819 (1976).
143. Id. at __, 548 P.2d at 823.
144. Id. at -, 548 P.2d at 825.
145. 200 F. Supp. 457 (E.D.N.Y. 1961).
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sulted in a courtroom victory for the Government. In Wrynn an
Air Force helicopter, aiding New York authorities in a search for
escaped civilian prisoners, descended near the plaintiff, Wrynn, an
onlooker. As the aircraft landed, the whirling rotor blades struck a
tree, hurling large splinters of wood into Wrynn's leg."' In
Wrynn's suit against the Government to recover for his injuries,
the federal district court held that the helicopter crewmembers
were aiding in executing the laws of New York and were acting
illegally as a posse comitatus.4 7 As a result, the court decided that
the helicopter personnel were not lawfully assigned and were not
acting as agents of the government within the scope of their em-
ployment.18 Because the theory of respondeat superior could not
hold, Wrynn's suit was dismissed." 9 Although the court's boldness
can be applauded, the decision defeated the intent of Congress in
fashioning the posse comitatus legislation by allowing the military
to benefit from a direct violation of the Act.

III. FUTURE APPLICATIONS OF THE ACT

Although the Posse Comitatus Act would be the President's
chief obstacle in realizing a plan to use the military to interdict
domestic drug supply lines throughout the country,'50 proponents
of the scheme could find many imaginative and legitimate ways to
implement the plan withut running afoul of the Act or other stat-
utes. Conversely, opponents of the plan could erect a bulwark of
legal impediments that might frustrate the proposal in its infancy.

It should be kept in mind that the Posse Comitatus Act is not
a legislative elixer concocted to cure all ills arising from inevitable
military-civilian confrontations. As one critic has pointed out, the
Act presents no real obstacles to military (or civilian) authority,
only a "maze to be threaded by each commander" who supplies

146. Id. at 458-61.
147. Id. at 465.
148. Id. The court went on to say:
[Tihe absence of any element of self interest on the part of the [pilots] and the
presence of an obvious public safety objective are irrelevant. They cannot bring
the case within the narrow area in which agents of the government can be found
to be acting within the scope of their employment . . . because there was here no
activity that could be authorized . . ..

Id.
149. Id.
150. See note 17 supra, and accompanying text.
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troops to civilian law enforcement agencies.1
' One of the ways by

which this maze has been navigated is through the exception
clause of the Act, which provides for punishment "except in cases
and under circumstances expressly authorized by the Constitution
or Act of Congress .... ."I" The exceptions, both constitutional
and statutory, are far-reaching and can easily outstrip the Act.

A. The Constitutional Exceptions

The authors of the original Posse Comitatus Act of 1878 had
allowed the President to retain considerable powers, almost in
definance of the new law, by including in the Act these words:

[I]t shall not be lawful to employ any part of the Army of the
United States as a posse comitatus, or otherwise, for the purpose
of executing the laws, except in such cases and under such cir-
cumstances as . . .may be expressly authorized by the Constitu-
tion or by act of Congress .... 15

Some observers felt that the inclusion of the exception clause
was only a hollow gesture intended to soothe opponents of the Act
and to ensure a compromise, since the Constitution does not ex-
pressly empower the President to raise a military posse."5 4 Others,
however, believed that articles II, III, and IV of the Constitution
impliedly granted the President sweeping power to employ the
Army. 5 1 Because many Congressmen backed the passage of the
Act only to challenge the President's inherent powers, the excep-
tion clause rekindled a raging war of personality between President
Hayes and his detractors.'"

Apparently, however, the debate centering on presidential au-
thority had little impact on the President himself, for only four
months after he signed the Posse Comitatus Act, President Hayes
ordered the Army into New Mexico to enforce judicial process.157

The President's implied constitutional authority was somewhat
strengthened in 1890 when the United States Supreme Court in In

151. Furman, supra note 6, at 97.
152. 18 U.S.C. § 1385 (1976).
153. Note, supra note 40, at 710-11.
154. Id. at 712.
155. Id. at 713.
156. Engdahl, supra note 41, at 605.
157. Furman, supra note 6, at 97.
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re Neagle5
1
1 held that the President had the authority to dispatch

the Army in emergency situations. 1" The President's inherent
powers were further legitimized in 1973 when two new civil distur-
bance regulations purporting to be constitutional exceptions to the
Posse Comitatus Act were promulgated. The regulations were
passed to "insure the presentation of public order," 160 but they
only emphasized the debatable inherent right of the President to
use the military without conferring absolute authority to act.'"

The first of the exceptions authorizes the President (or any-
one) to use "military forces, to protect Federal property and Fed-
eral governmental functions when . . . local authorities are unable
or decline to provide adequate protection. " 62 This authority would
offer little support to President Reagan's drug abatement proposal.
Widespread drug addiction and drug trafficking are unlikely to be
viewed as injurious to "Federal property and Federal governmental
functions." The regulation, narrow and definite, is intended to be
used only in limited and isolated instances, not on a nationwide
scale.

The second constitutional exception, however, is more inclu-
sive, and more disturbing, for it permits

prompt and vigorous Federal action, including use of military
forces, to prevent loss of life or wanton destruction of property
and to restore governmental functioning and public order when
sudden and unexpected civil disturbances, disasters, or calamities
seriously endanger life and property and disrupt normal govern-
mental functions to such an extent that duly constituted local au-
thorities are unable to control the situations.18

Although the wording suggests that this regulation would be
invoked only in the most extreme physical disasters, the regulation
further defines "civil disturbances" as not only "group acts of vio-
lence" but "disorder prejudicial to public law and order."' The
words "disorder" and "calamity" are not defined, but they are, in
the view of some, capable of diverse meanings, including "political

158. 135 U.S. 1 (1890).
159. Id. at 67.
160. 32 C.F.R. § 215.4(c)(i)(1981).
161. Engdahl, supra note 41, at 608.
162. 32 C.F.R. § 215.4(c(1)(ii) (1981).
163. Id. § 215.4(c)(1)(i).
164. Id. § 215.3(a).
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or economic or social 'calamities.' "165
Given such a flexible definition, the Administration, after at-

tempting to convince the country that excessive drug use consti-
tuted a social calamity, could invoke the exception power and send
armed troops through cities, campuses, and countrysides. Further-
more, the second half of the regulation requiring the administra-
tive impotency of local law authorities would present few
problems. Law enforcement agencies have long bemoaned their in-
ability to control drug use, and most would welcome assistance in
any form.

B. The Statutory Exceptions

In Scheuer v. Rhodes,' 6 a case stemming from the tragic Kent
State shootings, the United States Supreme Court said that the
invocation of military power "involves the temporary suspension of
some of our most cherished rights-government by elected civilian
leaders, freedom of expression, of assembly, and of association. 1 67

Despite this warning, and despite rather weak constitutional and
judicial authority, Congress adopted three statutory exceptions to
the Posse Comitatus Act, presently codified as 10 U.S.C. §§ 331,
332, and 333.168 Section 331 allows the President to employ troops
to execute civil law when there is "an insurrection in any State"
and the President considers it "necessary to suppress the insurrec-
tion. ''" 9  Section 332 bypasses the Posse Comitatus Act
"[w]henever the President considers that unlawful obstructions,
combinations, or assemblages . . . make it impracticable to en-
force the laws of the United States . . . by the ordinary course of
judicial proceedings " . . ."70 Finally, and most ominously, section
333 provides in part that the President "by using . . . the armed
forces . . . [can] suppress . . . any insurrection, domestic violence,
unlawful combination, or conspiracy, if it . . . [deprives one] of a
right, privilege, immunity, or protection ... or obstructs the exe-
cution of the laws .... 171

165. Engdahl, supra note 41, at 610.
166. 416 U.S. 232 (1974).
167. Id. at 247.
168. Engdahl, supra note 41, at 582-83.
169. 10 U.S.C. § 331 (1976).
170. Id. § 332.
171. Id. § 333.
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All three sections speak of "insurrection" or "rebellion" and
suggest that the President may exercise his extraordinary privilege
only when all law and order have collapsed and the system has
failed. However, words and phrases such as "right," "privilege," or
"immunity," and "obstructs the execution of the laws" imply that
a mere frustration of the laws, and not total collapse, is enough to
trigger section 333. This regulation's constitutionality has never
been judicially tested, but it has been employed to quell some race
riots and civil disturbances in recent years.172 As some suggest, the
real authority for these statutes rests on tradition and historical
convenience in sending troops into lawless areas. 173

A future President may find express authority in these statu-
tory exceptions for summoning the armed forces to combat the
drug trade. In a country beset by drug-related crime and health
problems, courts, influenced by the wishes of the Administration,
may ultimately decide in the Government's favor, and the Posse
Comitatus Act will be reshelved and forgotten again. For, in such a
situation, "it would be a bold and uncommon judge who would
dare interpose his judgment" to stymie the military and the
President. 174

C. Judicial Precedent

If challenged in court, a President who had attempted to use
the military for civil purposes could probably fall back upon the
numerous previous decisions concerning posse comitatus as a basis
for the exercise of his constitutional and statutory authority. The
Wounded Knee cases1 75 emphasized that a "direct active use '1

7
6 of

the military in civilian problems would trigger the Act. In Red
Feather the court decided that ammunition and equipment could
be "donated" by the military without violating the Act.177 More-
over, the court said, the use of military personnel acting as advisers
or observers escaped the reach of the Act and did not invalidate
the joint military-civilian operation.175 Thus, under Red Feather,

172. Engdahl, supra note 41, at 596.
173. Id.
174. Id. at 616.
175. See notes 70-109 supra, and accompanying text.
176. 392 F. Supp. at 921.
177. Id.
178. Id. at 925.
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troops deployed by a President to crush the drug enterprise should
serve in an advisory capacity only, although unlimited use of mili-
tary hardware could be allowed. However, a skeptical public, re-
membering that involvement in Vietnam began with "advisers,"
might not accept this thin disguise, knowing that, even though an
antidrug campaign cannot compare to the massive military deploy-
ment involved in a foreign war, "advisers" are the vanguard of in-
tensive military interference.

Although the court in Jaramillo found that using Colonels
Warner and Potter, the mechanics, and the pilots violated the
Posse Comitatus Act, the court did establish a test of legality
based on whether the military aid "appreciably affected" and "ma-
terially contributed to" the government's operation. 79 Again, re-
sourceful presidential counsel could advise the President to so tai-
lor the use of the antidrug troops that they could satisfy the
Jaramillo test. Just how far soldiers could go before their actions
became "material" is questionable, but the test allows considerable
judicial elbow room.

Appreciable support could be derived by the President from
North Carolina v. Trueblood,'8 in which the court insisted that
the defendant, an Army enlisted man, arrested as a result of a joint
military-civilian investigation, had always been "subject to military
discipline and control, 1 81 even though the Army investigator in-
volved in the case had lurked in the background and had been
careful to minimize his presence. Trueblood adopts the McArthur
court's idea that the Posse Comitatus Act is violated only when the
civilian populace is subjected to the direct "regulatory, proscriptive
or compulsory" aspect of military involvement.1 82 Arguably, the
dispatch of thousands of troops with its attendant publicity and
furor would negate any low-profile intent of the military and ex-
pose the citizenry to the sort of oppressive control mentioned in
McArthur. However, carefully schooled individual soldiers, each
instructed in techniques of passive involvement with his civilian
counterpart, might be able to meet the Trueblood and McArthur
tests of noninvolvement.

Debate over the possible ways in which a President might use

179. 380 F. Supp. at 1381.
180. 46 N.C. App. 636, 265 S.E.2d 662 (1980).
181. Id. at -, 265 S.E.2d at 664.
182. 419 F. Supp. at 194.
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the military in the future is limitless. However, a 1977 Alaska case
suggests what may be the most effective and least assailable
possibility.

D. Use of the Coast Guard

In Jackson v. State,183 the defendant was arrested for the sale
of cocaine by Alaskan authorities who were assisted by military in-
vestigators 84 However, the branch of service involved was the
United States Coast Guard, and the Alaska Supreme Court was
faced with deciding whether the Posse Comitatus Act, which spe-
cifically proscribes use of only the Army or Air Force, applied to
the Coast Guard as well.188

Originally, the Posse Comitatus Act reached only the Army,
because it was the Army that had harrassed the South during Re-
construction.8 6 The Air Force had always been an integrated part
of the Army, the Army Air Corps, until 1947, when it was sepa-
rated from the Army to form the United States Air Force.1 87 Al-
though all laws applicable to the Army were carried over and ap-
plied to the new Air Force,188 Congress specifically applied the
Posse Comitatus Act to the Air Force when the Statute was reen-
acted in 1956.189 Debate continued over the failure to include the
Navy in the Act, but in 1968, the Department of Defense declared
that the Navy and the Marine Corps were to be included under the
Statute's provisions.1 90 However, the Coast Guard's status in rela-
tion to the Act seemed to pass unnoticed.

In Jackson the defendant argued that although the Act ex-
pressly applies to Army and Air Force, with the Navy and Marine
Corps added by regulation, the Coast Guard should also come
under the ambit of the Act. 9 The Coast Guard, as amicus, main-

183. 572 P.2d 87 (Alaska 1977).
184. Id. at 88.
185. Id. at 89.
186. Furman, supra note 6, at 93-94.
187. Id. at 96.
188. The National Security Act of 1947, ch. 343, § 207(b), 61 Stat. 495, 502 (repealed

1956).
189. Furman, supra note 6, at 96.
190. Meeks, supra note 8, at 100-01. Although some confusion still existed concerning

the applicability of the Act to the Navy and Marine Corps, the issue seems well settled now
that the two branches fall within the purview of the Act. Id.

191. 572 P.2d at 91.
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tained that Congress had obviously intended to exclude the Coast
Guard from the Act because that branch of the service was a
"unique, hybrid agency" with a dual role.19 2 Although a branch of
the armed forces, the Coast Guard is organized under the Depart-
ment of Transportation, and one of its express duties is to " 'en-
force or assist in the enforcement of all applicable Federal laws on
and under the high seas and waters subject to the jurisdiction of
the United States.'"198 In addition, and most critically, the Coast
Guard may also "'utilize its personnel and facilities to assist any
Federal agency [or] State . . . or political subdivision
thereof . . . to perform any activity for which such personnel and
facilities are especially qualified.' "'194 Agreeing with the Coast
Guard, the Jackson court exempted it from the Posse Comitatus
Act. 

1 5

The logical choice of action seems clear. Because the Coast
Guard escapes the reach of the Act and has been involved with
interdicting drug traffic on coastal waterways and the open seas, its
personnel are "especially qualified" for the task of halting the drug
trade inland. A President desiring to use the military for this pur-
pose need only increase the size of the Coast Guard and then move
it ashore to assist state and federal agencies.

IV. CONCLUSION

In the 1960s, after considerable public outcry and pressure,
the Pentagon admitted that it had more than 25 million dossiers
on Americans, including Congressmen, journalists, and those whose
presence had been detected at antiwar rallies."9 6 This was not some
imaginary, Orwellian nightmare, but a real, workaday procedure
that had military investigators probing into the most private re-
cesses in American society. One lesson can be learned from this: If
the military is not kept, as Samuel Adams insisted, "at the foot of
the common law of the land," Americans stand to see the military
run amok and to find democratic traditions and values crushed be-
neath the boot of unchecked power.

192. Id. at 92.
193. Id. at 92-93 (quoting 14 U.S.C. § 2 (1976)).
194. 572 P.2d at 93 (emphasis added).
195. Id.
196. Mahoney, The Constitutional Framework of Civil-Military Relations, in CivEL-

MILITARY RELATIONS: CHANGING CONCEPTS IN THE SEVENTIES 52 (C. Cochran ed. 1974).
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"When fear is rampant," writes one commentator, "there is a
natural tendency to surrender the power of decision to the mili-
tary.' 97 This power, although only an expedient, may be welcomed
by some, considering the drug epidemic, but it may only be substi-
tuting one horror for another. The armed forces are geared to act
immediately, but "[1]ittle thought is given to the fact that the price
for doing so might be a forfeiture of some . . . democratic free-
doms."' 198 The critical functions of investigation, search, arrest, and
seizure of evidence will be delegated to a military man or woman
who may not have been trained under the federal or state rules of
evidence and procedure. Instead, a soldier who has been immersed
for years in a military environment will undoubtedly become an
embodiment of military behavior, military values, and, most criti-
cally, military justice. By unleashing the military upon the civilian
populace, a President could unwittingly achieve a de facto imple-
mentation of the Uniform Code of Military Justice in society and
move the country toward a subtle but insidious species of martial
law.

Democracy is imperiled when the military is assigned unfamil-
iar tasks to perform. 19 9 Clearly, the military is trained to defend
the country from foreign aggression or to protect American inter-
ests abroad, but it is not intended to become a super police agency.
Although the Constitution tries to define the limits of military au-
thority in this country, those limits seem to shift and sway and, at
times, even disappear. The awesome power for the military must
not be allowed to transcend those limits and to seize even the
smallest foothold in American civilian affairs. The Posse Comitatus
Act, jealously defended and vigorously enforced, should prevent
that nightmarish prospect from becoming reality.

John D. Gates

197. Id. at 39.
198. Id. at 39-40.
199. Id. at 39.
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