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OPERATING UNMANNED TELLER
MACHINES IN TEXAS

I. INTRODUCTION

Banks1 are presently facing a new opportunity to move further
into the electronic age. This opportunity arises from voter approval
of an amendment to the Texas Constitution that added a new part
(b) to article XVI, section 16.' Section 16(b) authorizes the legisla-
ture to enact legislation permitting banks to participate in Elec-
tronic Funds Transfer (EFT) systems by making unmanned teller
machines (UTM's) available to the consumer public. The legisla-
ture's enactment of article 342-903as provides banks4 with the au-
thorization necessary to provide UTM services to the public.

The wisdom displayed by Texas voters and the legislature in
approving the use of UTM's is open to debate because of the ongo-

1. "Banks" as used herein means national banks and state banks.
2. TEx. CONST. art. XVI, § 16.
3. TEx. REV. CIv. STAT. ANN. art. 342-903a (Vernon Supp. 1980-1981). The statute au-

thorizes the use of UTM's. This Comment is likewise limited and accordingly does not dis-
cuss other uses of EFT systems. For a discussion of EFT systems other than UTM's, see
Homrighausen, One Large Step Toward Less-Check: The California Automated Clearing
House System, 28 Bus. LAW. 1143 (1973); Leary, The Place of EFT and Check Truncation
in Corporate Payment Systems, 5 DEL. J. CORP. L. 1 (1980); Woodruff, Electronic Funds
Transfer in the Bank Card Industry, 1977 WASH. U.L.Q. 501. This Comment also does not
address the interplay between UTM transactions and the TEx. Bus. & COM. CovE ANN. §§
1.101-9.507 (Vernon 1973). For a discussion of these problems, see Clarke, An Item Is an
Item Is an Item: Article 4 of the U.C.C. and the Electronic Age, 25 Bus. LAW. 109 (1969);
Dunne, The Checkless Society and Articles 3 and 4, 24 Bus. LAW. 127 (1968); Dunne, Vari-
ation on a Theme by Parkinson or Some Proposals for the Uniform Commercial Code and
the Checkless Society, 75 YALE L.J. 788 (1966); Penney, Questions Needing An-
swers-Effects of EFTS on the U.C.C., 37 U. Prrr. L. REV. 661 (1976).

4. Article 342-903a authorizes bank use of UTM's. Because savings and loan associa-
tions have pre-existing authority to operate UTM's, 12 C.F.R. § 545.4-2 (1981); see Annot.,
23 A.L.R.3d 683 (1969), and since § 16 and article 342-903a affect only banks' rights to use
UTM's, TEx. REV. CIv. STAT. ANN. art. 342-903a, § 11 (Vernon Supp. 1980-1981), this Com-
ment's scope is likewise limited to the effect that § 16 and article 342-903a have on banks'
use of UTM's.
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ing controversy concerning the nature of EFT systems as "good" or
"evil."' 5 For good or evil, however, EFT systems and UTM's re-
present one coming change in banking operations. By passing over
the larger questions raised by EFT systems, the focus of this in-
quiry can be shifted to an issue of more pressing immediacy: What
does the practitioner advise his bank clients regarding the use of
UTM's?

This Comment addresses the question of what advice to give
to banking clients regarding their use of UTM's. To that end, it
discusses several issues raised by the amendment to section 16 and
the passage of article 342-903a.

II. THE "PROXIMATE CAUSE" OF SECTION 16 AND ARTICLE 342-
903A

Identifying the "proximate cause" of the voters' decision to
amend section 16 and the legislature's decision to enact article 342-
903a is difficult. Four factors, though, appear to be significant in
this regard. These are technological capability, public awareness,
consumer convenience, and the branch banking issue.

A. Technological Capacity

Before UTM services could be offered to the consumer public,
it was necessary to develop the technology necessary to operate the
system. Although computer technology has been available for over
thirty years,7 computer use was previously cost-inefficient because
of space and capital investment requirements.8 Technological ad-
vances, however, especially the development of micro-circuitry,
have substantially reduced space and capital investment require-
ments.' Moreover, the software necessary to operate a UTM is, in
computer terms, relatively simple. Indeed, the software of the

5. Hardwick, What Role Will the ATM Play?, THE BANKERS MAGAZINE, May-June,
1981, at 47 [hereinafter cited as What Role].

6. Id. at 47-48. See generally, Ege, Electronic Funds Transfer: A Survey of Problems
and Prospects in 1975, 35 MD. L. REv. 1 (1975).

7. For a general discussion of the growth of the computer industry from an economic
perspective, see J. SOMA, THE COMPUTER INDUSTRY: AN ECONOMIC-LEGAL ANALYSIS OF ITS
TECHNOLOGY & GROWTH (1976).

8. The government, academic institutions, and private industry all contributed to the
development of computer technology. Id. at 2-8. One early product of this effort, the Mark I
computer, was 51 feet long and 8 feet high. Id. at 17.

9. Id. at 9-15.
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UTM is so simple that its progress has surpassed the delivery sys-
tem of the machine itself.10 New machines are being introduced,
however, and if they function as advertised, they will alleviate
many problems in this area.11 Finally, several technological
problems remain with the security features of the UTM. These
problems will be examined in conjunction with the discussion of
protection for the consumer who uses UTM services.1

Thus, although some problems remain, the technology neces-
sary to develop UTM's is now available. One reason behind the
passage of section 16(b) and article 342-903a, therefore, is that
technology can provide the services that section 16(b) and article
342-903a authorize.

B. Public Awareness

A growing public awareness of UTM's also contributed to the
passage of section 16(b) and article 342-903a. After the amend-
ment was voted down in 1977,11 the Committee on Convenience
Banking 4 conducted an intensive survey to determine why the

10. The computer program that guides the consumer through the UTM transaction
usually provides for a seven-step procedure but may provide for an eight-step procedure.
These are: (1) activating the UTM program; (2) activating the consumer's account; (3) dis-
playing a menu of available UTM transactions; (4) choosing the UTM transaction (such as a
deposit or withdrawal); (5) choosing the amount of the transaction; (6) displaying the trans-
action choice, including the amount, and giving the consumer an opportunity to correct any
errors; (7) completing the transaction, including a receipt; and (8) with on-line capability,
reflecting the UTM transaction at the bank's central computer. N. PENNEY & D. BAKER, THE
LAW oF ELECTRONIC FUND TRANSFER SYSTEMS 6.02[3], [4] (1980) [hereinafter cited as THE
LAW oF EFTS].

11. One problem with UTM delivery systems is the limited number of cash transac-
tioiis the machine can complete before servicing. The Honeywell Model 7712 alleviates this
problem somewhat by performing 5,400 transactions without reloading.

12. For a discussion of consumer protection, see the text accompanying notes 195-202
infra.

13. S.J. Res. 49 proposed to amend § 16 by adding a new part (b) as follows:
(b) The Legislature may authorize state and national banks to exercise bank-

ing and discounting privileges, and other privileges which are incidental to bank-
ing, by use of electronic devices or machines located at such places and in accor-
dance with such restrictions as may be provided by general law. Consistent with
antitrust laws, the Legislature shall provide for the sharing of such electronic de-
vices or machines among banks on a reasonable, nondiscriminatory basis.

Proposed Texas Constitutional Amendment, S.J. Res. 49, 1977 Tex. Sess. Law Serv. at A-66
(Vernon).

14. The members of the Committee on Convenience Banking are the Texas Bankers
Association (TBA), the Independent Bankers Association of Texas (IBA), and the Texas
Association of Bank Holding Companies (TABHC).
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amendment was rejected. The committee's conclusion that the vot-
ers were uneducated about the uses of UTM's led to a major effort
by banks to educate their patrons about these machines.1 5 The re-
sults of the Texas experience are reflected in a 1977 poll conducted
by the Electronic Money Council.1 In this poll, thirty-seven per-
cent of those questioned were against "electronic banking sys-
tems." Yet, when the same group was asked about "automated
teller machines,'1 7 the result was forty-six percent to twenty-eight
percent in favor of development of this EFT service. s Wandell
McHenry, President of the Electronic Money Council, attributes
these differing results to consumers' awareness and understanding
of the automated or unmanned teller machines but misunder-
standing and fear of EFT systems generally.19

The results of this poll have dual significance for financial in-
stitutions in the electronic age. First, the results of the "electronic
banking systems" inquiry suggest that if financial institutions want
to provide EFT services other than UTM's to their patrons, the
financial institutions will have to educate the public about the ben-
efits, if any, of the new system. Second, the results of the "auto-
mated teller machines" inquiry indicate that public awareness of
its uses and benefits contributed to the passage of section 16(b).

C. Consumer Convenience

Convenience as used herein refers to "the economic desirability
of making one or more services provided by banks to the consumer
available through the use of UTM's at off-premises locations. That
consumers do view UTM's as convenient is perhaps best indicated
by the passage of section 16(b).

The convenience that results from consumer use of UTM's can
be illustrated by the following example.2 0 Assuming that the con-

15. Survey authorized by the Committee on Convenience Banking (June 1978).
16. McHenry, EFT in the 1980's, THe BANKERS MAGAZINE, May-June, 1981, at 30-32.
17. An automated teller machine (ATM), a customer bank communications terminal

(CBCT), and a UTM provide the same banking services. D. Prives, The Explosion of State
Laws on Electronic Fund Transfer Systems 19-20 (January 1976) (unpublished study con-
ducted by the Harvard University Program on Information Technologies and Public Policy,
Study No. P-76-1) [hereinafter cited as The Explosion]. For ease of reference, ATM's,
CBCT's, and UTM's are referred to as UTM's.

18. McHenry, EFT in the 1980's, THE BANKERS MAGAZINE, May-June, 1981, at 31.
19. Id.
20. See W. BAXTER, P. COOTNER & K. ScoTT, RETAIL BANKING IN THE ELECTRONIC AGE
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sumer's choice of financial institutions is a function of the services
the financial institution provides and the relative ease of consumer
access to these services and that the services provided by banks are
relatively uniform in quality, type, and price, then the consumer's
choice of banks is dependent upon his ease of access.

Ease of access in turn has two components. The first, less sig-
nificant, component of ease of access is the consumer's transporta-
tion costs incurred in utilizing the bank's services." The second,
more significant, component of ease of access is the time the con-
sumer spends in using the services.2 For example, each minute lost
to a worker working forty hours a week for fifty weeks at $20,000 a
year costs the worker approximately 17€. If it takes a customer five
minutes to complete a transaction at a teller window, the worker
has lost 850. If the worker makes five consumer transactions a
month, then he has lost twenty-five minutes and $4.25. If transpor-
tation costs of 10t a mile are included in the figure and the con-
sumer lives one mile or less from his bank, then the consumer's
total cost of access is $5.25 per month. Thus, if it is assumed that
UTM's can be placed in locations that reduce the consumer's
transportation costs and his access costs, then UTM's are conve-
nient from the consumer's point of view. Convenience, then, is an-
other factor contributing to the passage of section 16(b) and article
342-903a.

D. Branch Banking

The last factor underlying the decision to amend section 16
and enact article 342-903a is the branch banking issue. The issue
arises because of the McFadden Act,"3 certain regulatory decisions
of the Comptroller of the Currency, and several Texas Attorney
General Opinions. Essentially, section 7(c) of the McFadden Act
provides that a national bank may engage in branch banking activ-
ity only to the extent permitted a state bank." The purpose of this
rule is to ensure "competitive equality" among banks.25 Because

33 (1977) [hereinafter cited as RErAn. BANKING].

21. Id.
22. Id. at 33-34.
23. 12 U.S.C. § 36 (1976).
24. Id. § 36(c).
25. First Nat'l Bank v. Walker Bank & Trust Co., 385 U.S. 252, 261 (1966); Comment,

Customer-Bank Communications Terminals and the McFadden Act Definition of a
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"branch" is not defined in the McFadden Act, the decisions con-
cerning what constitutes a branch have been left to the Comptrol-
ler of the Currency and the courts. According to one commentator,
the proliferation of state legislation allowing state banks to offer
UTM services was the result of fears that either the Comptroller or
the courts would decide that a UTM was not a branch within the
meaning of section 7 of the McFadden Act.26

The McFadden Act 27 addresses the issue of branching activity
by national banks. Section 7(c) of the McFadden Act 28 permits na-
tional banks to establish and operate branches to the extent that
state banks are authorized to do so under state law."

The McFadden Act is interpreted as requiring a two-pronged
inquiry to determine whether a national bank may provide a bank-
ing service at any given location. 0 The first prong requires a deter-
mination whether the location is a branch within the meaning of
the Act.-" This inquiry is a question of federal law, and in making
its determination, a court is to be guided by the illustrations of
branching activity contained in section 7(f) of the McFadden Act,
which provides, in part, "The term 'branch' . . . shall be held to
include any branch bank, branch office, branch agency, additional
office, or any branch place of business located in any state. . . at
which deposits are received, or checks paid, or money lent."' 2

If the location is determined to be a branch, then the second
prong of the McFadden Act test requires a determination whether
the branching activity is available to state banks under a state
statute.

If the state bank may provide the same service, the national
bank is not prohibited by the McFadden Act from providing the
service. If, however, the state bank does not have the authority to

"Branch Bank", 42 U. CHI. L. REv. 362, 383-85 (1975).
26. The Explosion, supra note 17, at 6.
27. 12 U.S.C. § 36 (1976).
28. Id. § 36(c).
29. For purposes of the McFadden Act, a state statute must authorize state bank

branching activity. The rule can create inconsistencies. For example, if the Fifth Circuit
interpreted article 342-903a as not permitting branch banking, national banks might be pro-
hibited from providing UTM services to its customers. If the Texas Supreme Court later
interpreted the statute as permitting branch banking, the court's decision would not affect
the Fifth Circuit's holding.

30. See First Nat'l Bank v. Dickinson, 396 U.S. 122 (1969).
31. Id. at 133-35.
32. 12 U.S.C. § 36(f) (1976).
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UNMANNED TELLER MACHINES

offer the service to its patrons, the national bank is likewise barred
from offering the service."

Viewed in the present context, the issue is whether UTM's are
branches under federal law. If UTM's are branches, the second in-
quiry is whether a state statute permits or prohibits this type of
branch banking.

The term "branch" used in section 7(f) of the McFadden Act
has been interpreted by the Supeme Court in First National Bank
v. Walker Bank & Trust Co.3" and in First National Bank v.
Dickinson."8

Justice Clark, speaking for a unanimous Court in Walker
Bank, reviewed the legislative history of the McFadden Act and
determined that the purpose of the Act was "to place national and
state banks on a basis of 'competitive equality' insofar as branch
banking was concerned." 6 This "competitive equality" concept
was expanded by Chief Justice Burger's majority opinion in
Dickinson.

In Dickinson the First National Bank of Plant City, Florida,
relied on authorization from the Comptroller of the Currency in
offering two off-premises services to its customers.3 7 The first was
an armored car service that would pick up business receipts for
deposit at the Plant City bank. 8 The other service was an off-
premises deposit receptacle placed in a shopping center parking
lot." The bank contracted with a third party to pick up and de-
liver the monies deposited, and the bank's customers were in-
formed that the deposit did not occur until the agent delivered the
money to the bank. The bank, however, through its contract with
the agent, directed the agent's activities relating to the operation
of these two services.40 The Florida Banking Commission, noting
that Florida prohibited all forms of branch banking, ruled that
Plant City was engaging in branch banking activity."' The Com-
missioner accordingly ordered the Plant City bank to cease its ar-

33. Firt Nat'l Bank v. Dickinson, 396 U.S. 122, 138 (1969).
34. 385 U.S. 252 (1966).
35. 396 U.S. 122 (1969).
36. 385 U.S. at 261.
37. 396 U.S. at 125.
38. Id. at 128.
39. Id. at 128-29.
40. Id.
41. Id. at 124-25, 129.
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mored car service and its shopping center deposit receptacle
service.42

In determining that both services were branches, Chief Justice
Burger first noted that the Act's regulation. of branches was
designed to ensure "competitive equality" between national and
state banks.4 The Court then quoted Representative McFadden,
the sponsor of the Act, to the effect that "[any place outside of or
away from the main office where the bank carries on its business of
receiving deposits, paying checks, lending money, or transacting
any business carried on in the main office, is a branch.' 44 Chief
Justice Burger relied on this statement in arguing that the statu-
tory illustrations of "branch" constitute the "minimum content" of
the word. The Court stated the following:

Although the definition may not be a model of precision . . .it
defines the minimum content of the term "branch"; by use of the
word "include" the definition suggests a calculated indefiniteness
with regard to the outer limits of the term. However, the term
"branch bank" at the very least includes any place for receiving
deposits or paying checks br lending money apart from the
chartered premises; it may include more.45

Because of the minimum content of the illustrations of branch,
and since the purpose of the Act was to ensure competitive equal-
ity between national banks and state banks, the Court concluded
that the Act prohibited national banks from providing off-premises
services to its customers if the national bank would have a compet-
itive edge over state banks because the state banks were prohibited
from offering the same or similar services."' The Court therefore
agreed with the Florida Banking Commission and ordered the
Plant City bank to cease its off-premises activities.7

Justice Douglas and Justice Stevens both dissented from the
Dickinson decision. Each dissenter argued that the Plant City
bank had acted in reliance on the Comptroller's authorization
before offering the services to its customers. 48 Because the Comp-

42. Id. at 129.
43. Id. at 131-34.
44. Id. at 134 n.8 (quoting 68 CONG. REC. 5816 (1927)) (emphasis added).
45. Id. at 135.
46. Id. at 137-38.
47. Id.
48. Id. at 138-41 (Douglas, J., dissenting); id. at 141 (Stevens, J., dissenting).

[Vol. 13:61



1 UNMANNED TELLER MACHINES

troller's decision was an administrative construction of a statutory
term, each dissenter argued that the Court should engage in a lim-
ited review of the administrative decision.' The dissenters then
concluded that the Comptroller's decision fell within the proper
administrative guidelines and should therefore be upheld. 0

The Court's decisions in Walker Bank and Dickinson and the
dissenter's administrative review argument were called into play in
Independent Bankers Association of America v. Smith.5 1 In this
case, the District of Columbia Circuit Court of Appeals was re-
quired to determine the validity of an interpretive ruling by the
United States Comptroller of the Currency that UTM's were not
branches as defined in the McFadden Act.52 The Comptroller's rul-
ing would have permitted national banks to offer UTM services to
customers without regard to state branch banking laws.53

The plaintiff, Independent Bankers Association of America
(IBAA), first asked the Comptroller to repeal his interpretive rul-
ing and to conduct formal rule making proceedings.5 When the
Comptroller refused both requests, the IBAA, together with four
other parties, filed suit in federal district court, requesting a decla-
ration that the Comptroller's ruling was unlawful and further ask-
ing the court to enjoin the Comptroller from enforcing his ruling."
The district court granted the plaintiffs' relief, and the Comptrol-
ler appealed.5 6

On appeal, the court of appeals stated that if UTM's received

49. Id. at 140-41.
50. Id.
51. 534 F.2d 921 (D.C. Cir. 1976), cert. denied, 429 U.S. 862 (1976).
52. Id. at 924. The ruling was issued as 12 C.F.R. § 7.7491 (1975), ruling rescinded, 41

Fed. Reg. 36,198 (1976) (in compliance with International Bankers Association).
53. The ruling read, in part, as follows:

(a) A national bank may make available for use by its customers one or more
electronic devices or machines through which the customer may communicate to
the bank a request to withdraw money either from his account or from a previ-
ously authorized line of credit, or an instruction to receive or transfer funds for
the customer's benefit ...

(b) Use of such devices at locations other than the main office or a branch
office of the bank does not constitute branch banking.

39 Fed. Reg. 44,420-21 (1974) (formerly codified at 12 C.F.R. § 7.7491 (1975)), ruling re-
scinded, 41 Fed. Reg. 36,198 (1976) (in compliance with International Bankers
Association).

54. 534 F.2d at 926.
55. Id. at 924.
56. Id.

19821



TEXAS TECH LAW REVIEW

deposits, paid checks, or lent money, they were branches under
section 7(f).5 7 After determining that UTM's performed all three
functions," the court analogized UTM's to the armored car service
offered in Dickinson" and held them to be branches within the
meaning of the Act.60 The court concluded, therefore, that national
banks could establish and operate UTM's only to the extent state
banks could do so.61 Finally, the court stated that if a state, which
prohibited bank branching generally, permitted the state banks to
operate UTM's, the national bank could operate UTM's even if the
UTM was not defined as a branch under state law. 2 The court's
decision has been adopted by all circuits that have considered the
question."' Thus, on a federal level, national banks could establish
and operate UTM's only to the extent permitted to state banks.
Our discussion accordingly turns to what UTM services were per-
mitted to state banks in Texas prior to the passage of section 16(b)
and article 342-903a.

In his first important ruling regarding UTM's," former Texas
Attorney General Crawford Martin was asked to determine
whether a UTM that accepted deposits and gave the customer a
receipt was a branch bank prohibited by the old section 1665 and
article 342-903.""

The UTM's being considered included one owned and oper-
ated by the bank, one owned by the bank and serviced by an
agent, one owned and serviced by an agent as in Dickinson, and

57. Id. at 930.
58. Id. at 938-48.
59. Id. at 948 n.104.
60. Id. at 948.
61. Id.
62. Id. (quoting 12 U.S.C. § 36(c) (1976)).
63. See State Bank v. Merchants Nat'l Bank & Trust Co., 593 F.2d 341 (8th Cir.

1979); Missouri ex rel. Kostman v. First Nat'l Bank, 538 F.2d 219 (8th Cir.), cert. denied,
429 U.S. 941 (1976); Illinois ex rel. Lignoul v. Continental Ill. Nat'l Bank & Trust Co., 536
F.2d 176 (7th Cir.), cert. denied, 429 U.S. 871 (1976); Colorado ex rel. State Banking Bd. v.
First Nat'l Bank, 540 F.2d 497 (10th Cir.), cert. denied, 429 U.S. 1091 (1976). But see
Oklahoma ex rel. State Bank Bd. v. Bank of Okla., 409 F. Supp. 71 (N.D. Okla. 1975). See
generally Annot., 52 A.L.R. Fed. 649 (1981). See also Comment, Customer-Bank Communi-
cation Terminals and the McFadden Act Definition of "Branch Bank," 42 U. Cm. L. REV.

362 (1975).
64. TEx. AT'Y GEN. Op. No. M-273 (1968).
65. The old § 16 is now § 16(a). For the text of § 16(a), see the text accompanying note

82 infra.
66. TEx. REV. CIv. STAT. ANN. art. 342-903 (Vernon 1973).
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one owned by an agent and serviced by the bank.6" Attorney Gen-
eral Martin held that because article 342-903 prohibited a state
bank from receiving deposits away from its banking house, state
banks were forbidden from participating in this branching activ-
ity." Moreover, the Attorney General stated that because state
banks could not utilize off-premises machines to accept deposits,
the McFadden Act prohibited national banks from operating these
machines. "

This opinion was followed by Opinion Number M-915,10 ren-
dered July 30, 1971, in which the Attorney General was asked
whether a state bank or national bank could utilize a UTM on
banking premises solely to dispense cash to its customers." The
Attorney General analogized this UTM service to a bank teller
cashing a check." The Attorney General then stated that because a
bank teller could cash a check on bank premises, a UTM could
dispense cash on bank premises.78

Finally, in Opinion Number H-1292,7 ' former Texas Attorney
General John Hill stated that a bank could contract with a corpo-
rate vendor to provide cash dispensing machines to bank custom-
ers off the banking premises.76 The Attorney General relied upon
an earlier opinion7 6 in stating that the corporate vendor would not
be engaging in bank activities by providing such a service.7 The
Attorney General then said that because "the corporate vendor has
no ownership interest in the financial institutions involved, either
direct or indirect, and its services are open to all banks. .. ,"" and
since the corporate vendor would require a bank to pay a fee for
using its services, an agency relationship would not be created be-
tween the corporate vendor and the bank.7 Lacking this agency
relationship, "the participating banks would not be engaged in

67. TEx. ATr'Y GEN. Op. No. M-273, at 2-3 (1968).
68. Id. at 4-5.
69. Id.
70. T x. ATr'y GEN. Op. No. M-915 (1971).
71. Id. at 3.
72. Id. at 4.
73. Id.
74. T x. ATr'Y GEN. Op. No. H-1292 (1978).
75. Id. at 3.
76. TEx. ATT'Y GEN. Op. No. H-277 (1974).
77. TEx. ATr'Y GEN. Op. No. H-1292, at 1-2 (1978).
78. Id. at 2.
79. Id. at 3.
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branch banking.. 8

In summary, national banks are prohibited from offering UTM
services to their customers unless state banks can offer similar ser-
vices. In Texas prior to the amendment of section 16 and the pas-
sage of article 342-903a, state banks and national banks were per-
mitted to utilize UTM's for two purposes only: The bank could
provide cash dispensing machines for its customers on the bank
premises and the bank could participate on a fee basis in a third-
party cash dispensing network without violating section 16 or arti-
cle 342-903. We now turn to a discussion of the extent to which the
amendment to section 16 and the enactment of article 342-903a
purport to change this position.

III. A WALK THROUGH SECTION 16 AND ARTICLE 342-903A

This comment will utilize a strict interpretation" of section 16
and article 342-903a for several reasons. First, a strict interpreta-
tion should yield a conservative, safer interpretation of section 16
and article 342-903a. Second, article 342-903a utilizes several terms
of art in authorizing financial institutions to offer UTM services to
the consumer. These terms of art may or may not be within the
authority delegated to the legislature by section 16. Finally, if arti-
cle 342-903a is within constitutional bounds, these terms of art
may possess more significance than appears on the surface. Under-
standing their significance should enable the practitioner to give
his bank clients a more developed and more accurate picture of
what exactly is permitted and prohibited under section 16 and ar-
ticle 342-903a.

A. Section 16

Section 16(a) provides as follows:

The Legislature shall by general laws, authorize the incorpo-
ration of corporate bodies with banking and discounting privi-
leges, and shall provide for a system of State supervision, regula-
tion and control of such bodies which will adequately protect and

80. Id. at 2. For a general discussion of branch banking, see Electronic Funds Trans-
fer and National Banks, 1977 WASH. U.L.Q. 519.

81. Dean Pound recognized three approaches one could use when construing a statute.
These are strict, historical, and equitable. R. POUND, AN INTRODUCTION TO THE PHILOSOPHY

OF LAW 60-64 (rev. ed. 1954).
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secure the depositors and creditors thereof.
No such corporate body shall be chartered until all of the

authorized capital stock has been subscribed and paid in full in
cash. Except as may be permitted by the Legislature pursuant to
Subsection (b) of this Section 16, such body corporate shall not
be authorized to engage in business at more than one place which
shall be designated in its charter.

No foreign corporation, other than the national banks of the
United States domiciled in this State, shall be permitted to exer-
cise banking or discounting privileges in this State.82

The first sentence of section 16(a), which was unchanged by
the amendment to section 16, enables the legislature to "authorize
the incorporation of corporate bodies with banking and discount-
ing privileges." 83 The first sentence also requires the legislature to
develop a system to regulate these special corporations "which will
adequately protect and secure the depositors and creditors
thereof."'"

The second sentence of section 16(a), only slightly changed by
the amendment, provides that corporate bodies may be chartered
only when "all of the authorized capital stock has been subscribed
and paid in full in cash."8'

The third sentence of section 16(a) was altered by the amend-
ment. This revision, with the change represented in italics, now
reads: "Except as may be permitted by the Legislature pursuant
to Subsection (b) of this Section 16, such body corporate shall not
be authorized to engage in business at more than one place which
shall be designated in its charter." 86 The non-italicized portion of
the sentence is the constitutional provision that prohibits branch
banking.87 Although this revision will be discussed later in this
comment,88 it is noted that this portion of the amendment does not
determine whether UTM's are branch banks; the revision merely
allows the legislature to authorize the use of UTM's.

The last sentence of section 16(a) provides that only national

82. TEX. CONST. art. XVI, § 16(a).
83. Id.
84. Id.
85. Id.
86. Id.
87. 1981 Tex. Sess. Law Serv., ch. 611, § 1, at 2410-11 (Vernon).
88. Text accompanying notes 125-29 infra.
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banks domiciled in Texas and state banks may exercise banking or
discounting privileges in Texas.9 This sentence, like the third sen-
tence, says only that banking privileges can be exercised only by
banks; it does not define what banking privileges are. This may be
significant in determining what UTM services nonbanking corpo-
rate bodies may provide to the public.

The primary change in section 16 is the addition of section
16(b), which provides:

If it finds that the convenience of the public will be served
thereby, the Legislature may authorize State and national banks
to establish and operate unmanned teller machines within the
county or city of their domicile. Such machines may perform all
banking functions. Banks which are domiciled within a city lying
in two or more counties may be permitted to establish and oper-
ate unmanned teller machines within both the city and the
county of their domicile. The Legislature shall provide that a
bank shall have the right to share in the use of these teller ma-
chines, not situated at a banking house, which are located within
the county or the city of the bank's domicile, on a reasonable,
nondiscriminatory basis, consistent with anti-trust laws. Banks
may share the use of such machines within the county or city of
their domicile with savings and loan associations and credit un-
ions which are domiciled in the same county or city.90

Thus, to authorize the use of UTM's, the legislature must first
find91 "that the convenience of the public will be served thereby."
If it so finds, then the legislature may "authorize State and na-
tional banks to establish and operate unmanned teller machines."
Section 16(b) does not define "unmanned teller machines," but it
does provide that UTM's "may perform all banking functions."
Section 16(b) is unclear on whether the legislature decides what
banking functions a UTM may perform or whether that option
rests with the state and national banks.

If the legislature authorizes "State and national banks to es-

89. TEx. CONST. art. XVI, § 16(a).
90. Id. § 16(b).
91. The legislature apparently made this determination when it enacted article 342-

903a. However, § 13 of the statute authorizes a committee to study and make recommenda-
tions regarding possible amendments to article 342-903a; any amendment would presumably
require a legislative determination "that the convenience of the public will be served
thereby."
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tablish and operate unmanned teller machines," state and national
banks may exercise this privilege only in the county or city of their
domicile. The only exception to this rule occurs when the bank is
domiciled "within a city lying in two or more counties." When this
situation occurs, as it does in Amarillo, for instance, banks "may
be permitted to establish and operate unmanned teller machines
within both the city and the county of their domicile."

If the legislature decides to authorize the use of UTM's, sec-
tion 16(b) also gives guidance as to the scope of the authorization.
This portion of section 16(b) provides that "[t]he Legislature shall
provide that a bank shall have the right to share in the use of
these teller machines . . . .,, Compulsory sharing, moreover,
must be on a "reasonable, nondiscriminatory basis, consistent with
anti-trust laws." This comment addresses the issue of whether
compulsory sharing of unmanned teller machines by state and na-
tional banks on a reasonable, nondiscriminatory basis is inconsis-
tent with antitrust laws. 8

Finally, section 16(b) provides that banks may share their
UTM's with savings and loan associations and credit unions with
the same domicile as the bank. This part of section 16(b) is again
unclear on whether the legislature may or must give the bank this
option if banks are authorized to use unmanned teller machines.
The antitrust implications of this provision are discussed later in
this comment."

The legislature apparently determined that unmanned teller
machines are convenient for the public because it enacted, condi-
tioned on the voters' approval of section 16(b)," article 342-903a,",
which authorizes banks to establish and operate UTM's.

B. Article 342-903a

Article 342-903a authorizes one or more banks to establish and

92. TEx. CONST. art. XVI, § 16(b) (emphasis added).
93. For a discussion of the interplay between article 342-903a and antitrust laws, see

the text accompanying notes 133-94 infra.
94. Text accompanying notes 84-85 infra.
95. Section 2 of H.B. 1510, 1979 Tex. Sess. Law Serv., ch. 578, § 2, at 1187, 1190

(Vernon), provided that article 342-903a would become effective 270 days after the voters
approved the amendment to section 16. Section 2 also provided that H.B. 1510 would have
no effect if the amendment to § 16 failed to receive the voters' approval. Id.

96. TEx. REV. CIV. STAT. ANN. art. 342-903a (Vernon Supp. 1980-1981).
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operate unmanned teller machines "at locations separate and apart
from the banking house" but "within the county or the city of the
bank's domicile" for the convenience of the bank's customers. 7

The most significant aspect of this provision is that part allowing
banks to operate unmanned teller machines "at locations separate
and apart from the banking house." 8 The significance of this
clause arises from the operation of article 342-903,1" which prohib-
its branch banking. Prior to the last legislative session, article 342-
903 did not except article 342-903a from its coverage. Because arti-
cle 342-903 prohibited all forms of branch banking, the conclusion
could be drawn that a UTM was not an article 342-903 branch
bank.100

Article 342-903a defines "unmanned teller machine" as a ma-
chine that the customer can operate without assistance.101 By using
the unmanned teller machines, the customer can withdraw funds
from his account, deposit funds into his account, transfer funds
between different accounts within the same bank, make a loan

97. Id. § 1, which reads as follows: "Subject to the provisions of this article, a bank or
group of banks, for the convenience of customers, may install, maintain, operate, or utilize
one or more unmanned teller machines at locations separate and apart from the banking
house within the county or the city of the bank's domicile."

98. Id.
99. 1981 Tex. Sess. Law Serv., ch. 611, § 1, at 2410-11 (Vernon).
100. Text accompanying notes 125-29 infra.
101. TEx. REV. Civ. STAT. ANN. art. 342-903a, § 2 (Vernon Supp. 1980-1981) provides

as follows:
As used in this article, the following terms shall have these meanings, unless

otherwise clearly indicated by the context in which they are used:
(a) "Unmanned teller machine" means a machine, other than a telephone,

capable of being operated solely by a customer, by which a customer may commu-
nicate to the bank:

(1) a request to withdraw money directly from the customer's account or from
the customer's account pursuant to a line of credit previously authorized by the
bank for the customer;

(2) an instruction to deposit funds into the customer's account with the bank;
(3) an instruction to transfer funds between one or more accounts maintained

by the customer with the bank but not as between the customer's account and an
account maintained in the bank or in some other financial institution by some
other customer;

(4) an instruction to apply funds against an indebtedness of the customer to
the bank; or

(5) a request for information concerning the balance of the account of the
customer with the bank.

(b) "Bank" means a state, national, or private bank domiciled in this state.
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payment to his bank, or request his balance in the account."0o One
significant aspect of this definition is what it omits. Article 342-
903a, section 2(a)(1), for example, allows a customer to withdraw
money from a previously established line of credit. It does not per-
mit a customer to use the UTM to establish a line of credit. Sec-
tion 16, however, provides that unmanned teller machines may
perform all banking functions. The legislature then has apparently
determined that, although UTM's may perform all banking func-
tions, the machines shall not do so at this time. The legislature's
decision is significant only for the lawyer whose bank client wants
to provide more UTM services than article 342-903a allows. 108

Article 342-903a also expresses the compulsory sharing man-
date of section 16 by providing that "[b]anks shall have a right to
share, under a written agreement, in the use of any unmanned
teller machine that is located within ... the bank's domicile on a
reasonable, nondiscriminatory basis ... ."I"' Banks that exercise
their right to share in the use of UTM's are required to pay an
equitable portion of the cost of running the machines. 05

Article 342-903a gives the State Banking Board authority to

102. Id.
103. Although an unmanned teller machine is defined as a machine "capable of being

operated solely by a customer," Article 342-903a, § 3 does permit "bank or other personnel"
to instruct customers on the use of the UTM and to service the machine.

104. TEx. REv. CIV. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981), which
provides as follows:

Banks shall have the right to share, under a written agreement, in the use of
any unmanned teller machine that is located within the county or the city of the
bank's domicile on a reasonable, nondiscriminatory basis and on the following
conditions:

(a) any bank utilizing one or more unmanned teller machines may be required
to meet necessary and reasonable technical standards and to pay charges for the
use of the machines. The standards or charges imposed shall be reasonable, fair,
equitable, and nondiscriminatory among banks. Any' charges imposed shall not ex-
ceed an equitable proportion of both the cost of establishing the unmanned teller
machines, including provisions for amortization of development costs and capital
expenditures over a reasonable period of time, and the cost of operation and
maintenance of the machine, plus a reasonable return on those costs, and those
charges shall be related to the services provided to the bank or its customers.

(b) where more than one bank utilizes an unmanned teller machine and any
bank uses, allows the use, or is allowed to use visual or oral data identifying itself,
each bank sharing the machine shall receive equal prominence in the visual and
oral data available to the public at or adjacent to the machine, and no advertising
with regard to the machine shall suggest, imply, or claim that any particular bank
has exclusive control over the use of the machine.

105. Id.
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hear written complaints by banks that the bank is being denied
the use of the machine on a reasonable, nondiscriminatory basis.106

The State Banking Board also has authority to grant appropriate
relief in the event that the complaint is justified.0 7 "Appropriate
relief" includes the authority to impose a fine of from $50 to $1,000
per violation per day upon any person who violates article 342-
903a or an order of the Board.108 Finally, the State Banking Board
may institute injunctive proceedings against violators of article
342-903a or persons who violate an order of the Board. 109

In addition to their judicial role, the State Banking Board also
has limited supervisory powers when UTM services are to be dis-
continued. Article 342-903a provides that sixty days notice must be
given to the State Banking Board and to all institutions using the
machine before the operation of a UTM may be discontinued.110

The Board has the authority to delay the termination for up to
sixty days if it determines "that the banks sharing the unmanned
teller machine would be unfairly prejudiced by discontinuance on
the proposed date." '

Article 342-903a also provides for bank sharing of UTM's with
savings and loan associations through a written agreement.11 2 The
statute states that if banks choose to share with savings and loan
associations, the associations are subject to the same restrictions in
operating the UTM as are the banks.1 Acting as an incentive not
to join banks in offering UTM service to their patrons, the statute
provides that the law relating to savings and loan association use
of UTM's is not changed by enactment of article 342-903a.11 "

The statute also contains an exclusionary clause providing
that article 342-903a does not apply to UTM's located on the
banking premises or to "the use of an unmanned teller machine,

106. Id. § 6. TEx. REv. CIv. STAT. ANN. art. 342-903a, § 5 (Vernon Supp. 1980-1981)
tracks the requirement of § 16 by providing that "[w]here the city in which a bank is domi-
ciled lies in more than one county, the bank may install, maintain, operate, utilize, or share
one or more unmanned teller machines within the corporate limits of the city in addition to
machines in the county of its domicile."

107. Id. § 6.
108. Id. § 8.
109. Id. § 9.
110. Id. § 7.
111. Id.
112. Id. § 10.
113. Id.
114. Id. § 11.
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wherever located, solely to withdraw cash."11 This provision incor-
porates the two Attorney General Opinions that allowed banks to
conduct these operations before the passage of section 16(b) and
article 342-903a. 116

Finally, article 342-903a declares the legislature's determina-
tion that the federal Electronic Fund Transfer Act117 (EFTA) is
"sufficiently comprehensive to provide for the full and complete
protection of the rights of consumers using unmanned teller ma-
chines in this state." ' Because of this determination, the legisla-
ture chose to delete state consumer protection legislation from ar-
ticle 342-903a. The legislature, however, did order the State
Banking Board and the Attorney General to study the EFTA and
its effectiveness and report their findings to the legislature
quadrennially. 19

In summary, it is noted that by the passage of section 16(b)
and article 342-903a, banks can now offer UTM services to the
public. Whether banks would act wisely in exercising this option is
a separate question.

IV. ISSUES RAISED BY SECTION 16 AND ARTICLE 342-903A

The passage of section 16(b) and article 342-903a substantially
enlarges banks' abilities to establish and operate UTM's. There
are, however, several problems that may arise when banks choose
to exercise their article 342-903a rights.

A. Branch Banking

The previous discussion of branch banking concluded with the
determination that prior to the amendment of section 16 and the
passage of article 342-903a, UTM's were branch banks, prohibited
to state banks by article 342-903 and, consequently, to national
banks under the McFadden Act.120

Section 16(b) and article 342-903a alter this conclusion by en-
larging the options for use of UTM's available to state banks. The

115. Id. § 12.
116. These are TEx. Arr'y GEN. Or. No. M-915 (1971) and Tax. ATT'y GEN. Op. No.

H-1292 (1978), respectively.
117. 15 U.S.C. § 1693 (Supp. II 1978). See Regulation E, 12 C.F.R. pt. 205 (1981).
118. Tax. REV. CIV. STAT. ANN. art. 342-903a, § 13 (Vernon Supp. 1980-1981).
119. Id.
120. See text accompanying notes 23-80 supra.
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greater number of available options raise two questions: (1) Do sec-
tion 16 and article 342-903a authorize state banks to participate, in
a limited fashion, in branch banking by establishing and operating
unmanned teller machines? (2) If they do, what happens to "com-
petitive equality" in light of the McFadden Act's capitalization
requirements?121

The first question arises through an odd application of the
two-pronged McFadden Act test. The first prong is whether the
service is, under federal law, branch banking.2 If it is, then the
second prong of the test allows national banks to establish and op-
erate the branch only to the extent that state law permits state
banks to branch. 12  Logically, if a state does not sanction branch
banking and, while allowing UTM's, defines their use as non-
branching, then state law does not sanction branching. National
banks, which are bound by federal law that interprets UTM's as
branching activity, would therefore be precluded under the second
prong of the McFadden test from using UTM's. 1 "

Section 16 and article 342-903a do not label state banks' use of
UTM's as branch banking activity. Section 16(a) provides, in part,
that "[e]xcept as may be permitted by the Legislature pursuant to
Subsection (b) of this Section 16 [the UTM section], such body
corporate shall not be authorized to engage in business at more
than one place [the branch banking section] . . .. "" Thus, sec-
tion 16(a) indicates that state banks' use of UTM's is branch bank-
ing. However, article 342-903, the enabling legislation that prohib-
its branch banking, provides, in part, that "[n]o State, national or
private bank shall engage in business in more than one place

121. 12 U.S.C. § 51 (1976).

122. First Nat'l Bank v. Dickinson, 396 U.S. 122, 134 (1969).
123. Id. at 130.
124. Although conceding its logic, the District of Columbia Circuit Court of Appeals

rejected this argument in dictum in Independent Bankers Ass'n of America v. Smith, 534
F.2d 921, 948 (D.C. Cir. 1975), cert."denied, 429 U.S. 862 (1976). The court said that ac-
cepting this argument would violate the policy of "competitive equality" established in First
Nat'l Bank v. Dickinson, 396 U.S. 122 (1969). H.B. 1572, 1981 Tex. Sess. Law Serv., ch. 611,
§ 1, at 2410 (Vernon), amended article 342-903 by providing, in part (the addition being
italicized), that "[n]o State, national or private bank shall engage in business in more than
one place, maintain any branch office, or cash checks or receive deposits except in its own
banking house or through unmanned teller machines as authorized in Article 3a." H.B.
1572 follows the example set by § 16 and article 342-903a and does not explicitly provide
whether an unmanned teller machine is a branch bank.

125. TEX. CONST. art. XVI, § 16(a).
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, ,,*'"126 Article 342-903 was significant in that it did not say ex-
cept as permitted in Article 342-903a, "no State, national or pri-
vate bank shall engage in business in more than one place . .. ."
Thus, article 342-903 previously indicated that operating and es-
tablishing UTM's was not branch banking.1 2 7

This apparent conflict was resolved by the legislature this ses-
sion through House Bill 1572.128 House Bill 1572 amended article
342-903 to provide that "[n]o State, national or private bank shall
engage in business in more than one place. . . except. . . as au-
thorized in Article 3a. ' ' 12 ' The conclusion, therefore, is that utiliz-
ing UTM's is a form of branch banking. Because the branching
activity is permitted for state banks under state law, national
banks may also establish and operate UTM's. Since national banks
and state banks can establish and operate UTM's, the second
question is what happens to competitive equality in light of the
McFadden Act's capitalization requirements.

The McFadden Act requires national banks desiring to estab-
lish permissible branch banks to satisfy minimum capitalization
and surplus requirements with regard to the proposed branch. 130

State banks, however, are not required to comply with the McFad-
den Act and can, therefore, establish and operate UTM's without
satisfying such requirements. Because federal law requires a mini-
mum capitalization of up to $200,000 for each UTM,313 and since
state banks do not have to meet this requirement, state banks have
some advantages over national banks in this regard. A paradox is
created therefore by federal case law that defines UTM's as
branches under the McFadden Act.1 3 2 The paradox is that compet-
itive equality is preserved as long as state banks are prohibited
from establishing and operating UTM's, but is disturbed once
state banks are so authorized, because the state bank can offer this
service more quickly and with less financial burden than a national
bank.

The best resolution of this paradox would be an amendment

126. 1981 Tex. Sess. Law Serv., ch. 611, § 1, at 2410 (Vernon).
127. Contra, Tx. Afr'y GEN. Op. No. M-273 (1968).
128. 1981 Tex. Sess. Law Serv., ch. 611, § 1, at 2410 (Vernon).
129. Id.
130. 12 U.S.C. § 36(d) (1976).
131. Id. § 51.
132. See text accompanying notes 23-63 supra.

1982]



TEXAS TECH LAW REVIEW

to the McFadden Act that defines UTM's out of the branch cate-
gory for capitalization and surplus requirements but leaves the
definition unchanged and, therefore, subject to state law in all
other respects. This compromise would allow national banks and
state banks to compete equally in the UTM market.

B. Antitrust

The antitrust discussion relating to section 16 and article 342-
903a will focus on three issues. The first issue is whether article
342-903a is constitutional in light of the requirement in section
16(b) that the legislature's authorization of UTM's be consistent
with antitrust laws.13 The requirement will be viewed in the con-
text of the compulsory sharing requirement in article 342-903a.13'
If compulsory sharing is consistent with antitrust laws, the second
and third issues respectively are the article 342-903a requirements
that compulsory sharing be reasonable and nondiscriminatory. 138

Article 342-903a includes a compulsory sharing requirement in
the sense that banks must share in the use of UTM's with all other
banks requesting use of the machine.136 The authorization for the
statute, section 16(b), requires that article 342-903a be consistent
with antitrust laws. One issue then is whether compulsory sharing
requirements are consistent with antitrust laws.

Section 1 of the Sherman Act prohibits "every contract, com-
bination in the form of trust or otherwise, or conspiracy in re-
straint of trade or commerce ...., Of the two major section 1
violations, single-party monopolization and the joint venture prob-
lem, the second type of violation is most clearly applicable to the
article 342-903a compulsory sharing requirement.-1 8 If one assumes
that banks avoid section 1 per se violations (such as agreeing to

133. TEX. CONST. art. XVI, § 16(b).
134. TEX. REV. CIv. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981).
135. Id. Banks are subject to the antitrust laws under the Supreme Court's holding in

United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963).
136. TEx. REV. CIV. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981).
137. 15 U.S.C. § 1 (1976). Section 1 of the Sherman Act prohibits "[elvery contract,

combination in the form of trust or otherwise, or conspiracy, or restraint of trade or com-
merce among the several States. ... Section 2 of the Sherman Act provides that "[elvery
person who shall monopolize, or attempt to monopolize, or combine or conspire . . . to mo-
nopolize any part of the trade or commerce among the several states. . . shall be guilty of a
felony ...." Id. § 2.

138. RETAIL BANKING, supra note 20, at 71.
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charge each customer the same sum for each unmanned teller ma-
chine transaction), '3 9 the question becomes whether compulsory
sharing requirements are consistent with section 1 under the rule-
of-reason 40 approach.

One argument that compulsory sharing agreements violate sec-
tion 1 was advanced by former United States Assistant Attorney
General Jules Bernard."" He argued that compulsory sharing re-
quirements constitute an unreasonable restraint of trade because
compulsory sharing limits potential competition between EFT sys-
tems.142 This argument relies heavily on United States v. Penn-
Olin Chemical Co.1 43 Penn-Olin was a subsidiary formed by two
independent chemical corporations, Pennsat Chemical Company
and Olin-Mathieson Chemical Company.1 44 Penn-Olin was organ-
ized to produce sodium chlorate for sale in the southeastern por-
tion of the United States. 45 Pennsalt produced sodium chlorate in
a distant market. Olin-Mathieson did not manufacture sodium
chlorate.1 4

1 When Penn-Olin was formed, only two companies pro-
duced sodium chlorate in the southeast, but Olin-Mathieson was
prepared to enter the field as a third competitor.1 47

Penn-Olin was challenged by the United States Department of
Justice as being in violation of section 7 of the Clayton Act.148 The
Department of Justice contended that Penn-Olin unreasonably re-
stricted competition because, but for Penn-Olin, both Pennsalt
and Olin-Mathieson would begin producing sodium chlorate in the
southeast. ' 49 The defendants responded that neither corporation,
independent of the other, would enter the market.150 The defen-

139. A per se Sherman Act violation is one that violates the Act without regard to the
surrounding facts. Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958).

140. As opposed to a per se violation, to determine whether conduct violates the Sher-
man Act under the rule-of-reason approach requires a consideration of the conduct and
other surrounding facts. Standard Oil Co. v. United States, 221 U.S. 1, 58 (1911).

141. Bernard, Some Antitrust Issues Raised by Large Electronic Fund Transfer Sys-
tems, 25 CATH. U.L. Rav. 749 (1976).

142. Id. at 751.
143. 378 U.S. 158 (1964).
144. Id. at 160.
145. Id *
146. Id. at 161.
147. Id. at 163.
148. Id. at 163-64. Section 7 of the Clayton Act, 15 U.S.C. § 18 (1976), prohibits corpo-

rate acquisitions that might substantially lessen competition.
149. 378 U.S. at 160.
150. Id. at 175-76.
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dants, therefore, concluded that Penn-Olin increased competition
by adding a third competitor to the sodium chlorate market.15'

The Supreme Court found Penn-Olin to be in violation of sec-
tion 7 of the Clayton Act.15 The Court said that even if neither
corporation would have independently entered the sodium chlorate
market, the fact remained "that Penn-Olin eliminated the poten-
tial competition of a corporation that might have remained at the
edge of the market, continually threatening to enter."'53 Because
Penn-Olin eliminated the potential for competition, the Court con-
cluded that the joint venture was a section 7 violation.'"

Assistant Attorney General Bernard relied on Penn-Olin to ar-
gue that allowing all banks to utilize all UTM's eliminated the
competitive desire to establish and operate cheaper services or bet-
ter equipped UTM's. 55 Because the potential for competition was
eliminated, Bernard concluded that Penn-Olin controlled and the
compulsory sharing requirement was, therefore, an antitrust
violation. 56

Bernard's argument, however, overlooks the microeconomics
of UTM's.157 Examining UTM's from this perspective demon-
strates that compulsory sharing statutes will have a competitive ef-
fect. This conclusion is reached by realizing that initially each ma-
chine transaction reduces the cost per transaction. After a given
number of transactions, however, the reduction in cost per transac-
tion will be insignificant. If one assumes a single bank's customers
will not initiate enough transactions to reduce the cost per transac-
tion to an insignificant level, then by joining with other banks, the
bank should be able to reduce its cost until it reaches the mini-
mum point. As long as the bank's joint venture reduces the cost
per transaction, this reduction should be given more importance

151. Id.
152. Id. at 164-65.
153. Id. at 173.
154. Id. at 172-76.
155. Bernard, Some Antitrust Issues Raised by Large Electronic Fund Transfer Sys-

tems, 25 CATH. U.L. REV. 749, 751 (1976). See also Comment, The Legality of Automatic
Fund Transfer Plans, 47 U. CHi. L. REV. 137 (1979); Note, The Effect of the Use of Cus-
tomer-Bank Communications Terminals on Competition Among Financial Institutions, 45
U. CIN. L. REV. 591 (1976).

156. Bernard, Some Antitrust Issues Raised by Large Electronic Fund Transfer Sys-
tems, 25 CATH. U.L. REV. 749, 759 (1976).

157. THE LAW OP EFTS, supra note 10, § 18.05[2].
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than any "potential" for competitive rivalry. 158

Moreover, Bernard's argument overlooks the fact that compe-
tition may develop between banks and savings and loans or other
nonfinancial institutions. 15 9 Because article 342-903a does not re-
quire banks to share UTM's with savings and loan associations,
and because savings and loan associations can presently operate
UTM's, 10 this represents potential competition for banks.

Finally, even if the compulsory sharing requirement might be
a section 1 violation under the Court's holding in Penn-Olin (for
example, when UTM per transaction costs to a single bank are too
low to be significantly reduced through joint ventures),"1 banks
may still merit protection under the Parker'62 doctrine.

In Parker v. Brown, 63 the Supreme Court considered whether
a. state legislated regulatory scheme designed to control the pro-
duction and sale of raisins violated section 1 of the Sherman
Act. 1 64 The Court said that even assuming the state scheme was an
unreasonable restraint of trade, the state program was not a sec-
tion 1 violation because the conduct "derived its authority and its
efficacy from the legislative command of the state and was not in-
tended to operate or become effective without that command."' 6

Parker, therefore, indicates that state action can constitute a de-
fense to an otherwise established section 1 violation. 6 Assuming
that compulsory sharing is an unreasonable restraint of trade, one
can argue that the Parker defense applies to the compulsory shar-
ing requirement because of the Court's later decision in Goldfarb
v. Virginia State Bar. 67

In Goldfarb the Supreme Court reaffirmed the rule that state
action is a defense to a section 1 violation and clarified what con-
stitutes "state action." Goldfarb challenged minimum attorney's
fees under section 1.1" The minimum fee schedule was, at the di-

158. RErAIL BANKING, supra note 20, at 79-91.
159. Id. Savings and loan associations are authorized to utilize UTM's. 12 C.F.R. §

545.4-2 (1981).
160. 12 C.F.R. § 545.4-2 (1981).
161. RETAIL BANKING, supra note 20, at 79-91.
162. Parker v. Brown, 317 U.S. 341 (1943).
163. 317 U.S. 341 (1943).
164. Id. at 344.
165. Id. at 350.
166. Id. at 350-51.
167. 421 U.S. 773 (1975).
168. Id. at 775.
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rection of a state statute, set by the Virginia State Bar. 69 If a law-
yer continually violated the minimum fee schedule, he was subject
to disciplinary action.170 The Court rejected the contention that
complying with the minimum fee schedule was state action under
Parker and therefore exempt under the Sherman Act. 171 The Court
said that "[iut is not enough that . . . anticompetitive conduct is
'prompted' by state action; rather, anticompetitive activities must
be compelled by direction of the state acting as a sovereign.' '172

Thus, under Parker and Goldfarb, state action is not only present
in the compulsory sharing requirement of article 342-903a; it is
compelled by the language of section '16(b), which effectively re-
quires that a bank share.17

3

The difficulty with applying the Parker-Goldfarb doctrine to
compulsory sharing is that Parker has been interpreted as apply-
ing only to situations where the anticompetitive conduct is ade-
quately supervised by the state or a state agency.17 4 Article 342-
903a does not contain this strict supervision. Although section 13
does give the Texas Banking Commission broad policing powers,
its supervisory powers are extremely limited.' 5 The best that can

169. Id. at 776-77.
170. Id.
171. Id. at 790-92.
172. Id. at 791.
173. TEX. REV. CIv. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981). In consid-

ering the applicability of the Parker defense to "compulsory sharing," the efforts of the
Committee on Convenience Banking to enact the statute are relevant. The Committee
drafted both § 16(b) and article 342-903a. The Committee also lobbied the legislature exten-
sively to submit § 16(b) to the voters and to enact article 342-903a. Finally, the Committee
conducted an intensive advertising campaign to convince the voters to approve § 16(b). The
Committee's actions are relevant to the Parker defense because the Supreme Court in Can-
tor v. Detroit Edison Co., 428 U.S. 579 (1976), indicated that Parker would have limited
application when a private party actively participated in bringing about the legislative au-
thorization to engage in anticompetitive behavior. Id. at 593-95.

174. In California Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97
(1980), the Supreme Court rejected a Parker defense because of inadequate supervision.
The Court stated that the defense must fail because "[tlhe State neither establishes prices
nor reviews the reasonableness of price schedules; nor does it regulate the terms of fair trade
contracts. The State does not monitor market conditions or engage in any 'pointed reexami-
nation' of the program." Id. at 105-06.

175. The Commission's supervisory powers are limited in the sense that it is powerless
to issue regulations regarding UTM's. However, an argument could be advanced that the
Commission's policing powers are in fact supervisory powers. The success of this argument
depends on whether "supervision" is defined as being regulatory, such as the Virginia State
Bar enacting a minimum fee schedule, or disciplinary, such as the Virginia Supreme Court
having the authority to discipline attorneys who violate the schedule. Under this argument,



UNMANNED TELLER MACHINES

be said at this point is that Parker should apply if, under Gold-
farb, the Commissioners' policing powers provide the requisite
supervision.

The comparison of Penn-Olin, Parker, and Goldfarb to article
342-903a indicates that the drafters of article 342-903a were sensi-
tive to antitrust problems when they drafted the statute. The need
for this sensitivity arose from antitrust liability and from the sur-
vey that banks took after the section 16 amendment was defeated
in 1977.176 This survey indicated that the failure of section 16(b)
was based in part upon the voters' fear that, as consumers, they
would have to conduct business with one large bank or banking
network if they chose to use UTM's.1 7' By utilizing a compulsory
sharing arrangement, article 342-903a provides a vehicle whereby
the consumer may exercise a choice of banks. While satisfying the
consumer's desire to avoid dealing with a large banking network,
the drafters, aware of the antitrust problem, also created a Parker
defense.

The conclusion that the drafters were sensitive to antitrust
considerations when article 342-903a was written is strengthened
by section 4, which provides that "[b]anks shall have the right to
share, under a written agreement, in the use of any unmanned
teller machine ... on a reasonable, nondiscriminatory basis
.... "178 The "reasonableness" language originates from Associ-
ated Press v. United States. 7 In Associated Press the Depart-
ment of Justice challenged the Associated Press (AP) charter,
which allowed members of the corporation to exact a heavy toll,
financial and otherwise, upon an applicant for membership if the
member and the applicant were business competitors. 80 Member-
ship in AP was essential because AP bylaws prohibited nonmem-
bers from gaining access to its news gathering service.' 8'

The Supreme Court found that the arrangement constituted
an unreasonable restraint of trade in violation of section 1 of the

if article 342-903a were analogized to a regulation, then the Commission would have very
broad supervisory powers.

176. Survey authorized by the Committee on Convenience Banking (June 1978).
177. Id.
178. TEx. Rav. Civ. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981) (emphasis

added).
179. 326 U.S. 1 (1944).
180. Id. at 4-5, 9-10.
181. Id. at 8-10.
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Sherman Act."'2 The Court, therefore, ordered AP to accept or re-
ject members without regard to the possible competitive relation-
ship of the applicant to the member.183

Associated Press obviously relates to article 342-903a in that,
absent the compulsory sharing requirement, one bank could refuse
to allow another bank to utilize the unmanned teller machine be-
cause the "applying bank" competed with the "member bank." As-
sociated Press, however, has further significance to article 34-
903a.184 This significance arises from section 10 of article 342-903a,
which provides that "banks . . . may share . . . with savings and
loan[s] .. ". ."I" Under Associated Press, a strong argument could
be made that refusing to accept a savings and loan application to
utilize the UTM because it is a competitor of the bank would con-
stitute a section 1 violation.

Finally, the drafters of article 342-903a were sensitive to anti-
trust problems when they included the requirement that "[b]anks
shall have the right to share. . . in the use of any unmanned teller
machine . .. on a reasonable, nondiscriminatory basis .. ,"1186
The nondiscriminatory language emanates from United States v.
Terminal Railroad Association.8 ' The Terminal Company, whose
members were various railroads, owned a facility at a key geo-
graphical point in railroad operations. 88 Only members of the Ter-
minal Company could use the facility, and any member of the Ter-
minal Company could veto the application of any railroad that
applied for membership. 89 The Supreme Court held the Terminal
Company to be in violation of both section 1 and section 2 of the
Sherman Act.' 90 The Court ordered the Terminal Company to ad-
mit applicants to the company on a nondiscriminatory basis.'
Nondiscrimination, the Court stated, included allowing railroads
choosing not to buy into the company to use the facility through

182. Id. at 19-20.
183. Id. at 21-23.
184. TEx. REV. Civ. STAT. ANN. art. 342-903a (Vernon Supp. 1980-1981).
185. Id. § 10 (emphasis added).
186. Id. § 4 (emphasis added).
187. 224 U.S. 383 (1912).
188. Id. at 391-92.
189. Id. at 398-400.
190. Id. at 410.
191. Id. at 411.
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payment of reasonable fees. 1" The remedy developed in Terminal
Railroad Association is clearly reflected in section 4(a) of article
342-903a, which lists some of the costs a nonowning bank may rea-
sonably be required to pay. 193

In conclusion then, the drafters of article 342-903a were sensi-
tive to antitrust problems when they drafted the statute. Because
article 342-903a has resolved many potential antitrust problems,
banks only need comply therewith and avoid obviously unreasona-
ble conduct in order to comply with federal antitrust law.

The compulsory sharing requirement is, however, an open
question. In view of this fact, and because of the possible liability
associated with antitrust violations, a declaratory judgment'" that
compulsory sharing is or is not an antitrust violation would be
helpful. Because the Banking Convenience Committee placed the
compulsory sharing requirement in article 342-903a, perhaps this
group should initiate the proceeding.

C. Consumer Protection

Consumer protection, perhaps more than any other area, has
caused problems for proponents of UTM's.'" As previously indi-

192. Id.
193. TEx. REv. Civ. STAT. ANN. art. 342-903a, § 4(a) (Vernon Supp. 1980-1981).
194. The declaratory judgment proceeding should be instituted under 28 U.S.C. § 2201

(Supp. II 1978). Under the Fourth Circuit's holding in A.S. Abell Co. v. Chell, 412 F.2d 712
(4th Cir. 1969), an antitrust action is "a case of actual controversy" within the meaning of §
2201. Id. at 716-17. See also National Bank v. Wayne Oakland Bank, 252 F.2d 537 (6th Cir.
1958) (state bank has standing to bring declaratory judgment action against national bank
for violating state anti-branching laws).

Whether a bank that violated the Sherman Act, 15 U.S.C. §§ 1, 2 (1976), by complying
with the compulsory sharing requirement would be subject to treble damages under 15
U.S.C. § 15 (1976) is open to question. In Cantor v. Detroit Edison Co., 428 U.S. 579, 598-
603 (1976), the Supreme Court, after rejecting a Parker defense, id. at 592-98, stated:

If the hazard of violating the antitrust laws were enhanced by the fact of regula-
tion, or if a regulated company had engaged in anticompetitive conduct in reliance
on a justified understanding that such conduct was immune from the antitrust
laws, a concern with the punitive aspects of the treble-damage remedy would be
appropriate.

Id. at 599.
195. Consumer protection includes not only financial protection. THE LAw OF EFTS,

supra note 10, 11 10.01-13.07, but also protection of consumer privacy. Id. 1 15.01. For a
general discussion of consumer protection, see Bequai, The Impact of EFTS on Our Crimi-
nal Justice System, 35 FED. B.J. 190 (1976); Brandel, Electronic Funds Transfer: Commer-
cial and Consumer Law Aspects, 82 COM. L.J. 78 (1977); Leymaster, Electronic Banking
and the Poor: On the Short End of an Expensive Stick, 14 CLEARINGHOUSE REv. 721 (1980);
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cated, fear of inadequate protection was one cause of the voters'
rejection of the 1977 version of section 16.196 The consumers' fears
are expressed in the dissenting opinion of Justice Douglas in Cali-
fornia Bankers Association v. Shultz:19 7

In a sense a person is defined by the checks he writes. By examin-
ing them the agents get to know his doctors, lawyers, creditors,
political allies, social connections, religious affiliation, educational
interests, the papers and magazines he reads, and so on ad infin-
itum. These are all tied to one's social security number; and now
that we have the data banks, these other items will enrich that
storehouse and make it possible for a bureaucrat-by pushing one
button-to get in an instant the names of the 190 million Ameri-
cans who are subversives or potential and likely candidates. 98

To alleviate the consumers' fears, article 342-903a adopts the
Electronic Fund Transfer Act 9 ' (EFTA) and further orders the
State Banking Board and the Texas Attorney General to conduct
an on-going study of the applicability and effectiveness of the
EFTA. °°

The purpose of this comment is not to conduct an in-depth
examination of the EFTA; other writers have done so in an ade-
quate manner.10 This comment does, however, point out two im-
portant aspects related to the adoption of the EFTA. First, by
adopting the EFTA, article 342-903a allows the consumer to look
to its bank when a problem arises with the use of a UTM.20 2 This

Winkler, The National Commission on Electronic Fund Transfers: Problems and Pros-
pects, 1977 WASH. U.L.Q. 507; Comment, Electronic Fund Transfers, Branch Banks, and
Potential Abuse of Privacy, 6 FORDHAM URw. L.J. 571 (1978).

196. Survey authorized by the Committee on Convenience Banking (June 1978).
197. 416 U.S. 21 (1974).
198. Id. at 85 (Douglas, J., dissenting).
199. 15 U.S.C. § 1693a (Supp. II 1978).
200. TEx. REV. CIv. STAT. ANN. art. 342-903a, § 13 (Vernon Supp. 1980-1981).
201. For a discussion of the EFTA, see Brandel & Olliff, The Electronic Fund Trans-

fer Act: A Primer, 40 OHIO ST. L.J. 531 (1979); Einhorn, A Banker's Guide to the Electronic
Fund Transfer Act, 96 BANKING L.J. 772 (1979); Fox, Another Step Toward the Cashless
Society? The 1978 Federal Electronic Fund Transfer Act, 18 AM. Bus. L.J. 209 (1980);
Geary, Bank Compliance with the Electronic Fund Transfer Act, 97 BANKING L.J. 596
(1980); Peterson, Electronic Funds Transfer and the Small Bank, 1977 WASH. U.L.Q. 513;
Schellie, Electronic Fund Transfer Act, 34 Bus. LAW. 1441 (1979); Weber, A Public Policy
Overview of Electronic Funds Transfer Systems, 25 CATH. U.L. REV. 687 (1976); An Update
on EFTS, 6 RUTGERS J. COMPUTERS & L. 277 (1978).

202. See generally ELECTRONIC FUND TRANSFERS: CURRENT LEGAL DEVELOPMENTS 1981
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will be significant when the bank chooses to pay a third party for
the use of the third party's UTM. In this situation, the bank, and
not the third party, must answer to the consumer for any malfunc-
tion of the UTM. The bank should therefore keep its liability in
mind when negotiating the fee arrangement with the third party.
Important issues include whether the bank or the third party will
bear the ultimate risk of loss due to machine malfunction, theft, or
other machine missteps that cause loss to the consumer.

The second important aspect of article 342-903a's adoption of
the EFTA is that banks will be required to comply with only one
set of regulations-the federal EFTA. Because few cases have been
decided under the EFTA, practitioners unfamiliar with the EFTA
can quickly catch up on any judicial gloss given the EFTA and can
also stay abreast of current developments. Finally, after other ju-
risdictions, both state and federal, have fully experimbnted with
laws designed to protect the consumer, the State Banking Commis-
sioner and the Texas Attorney General can make an in-depth anal-
ysis of how Texas should change its laws, if change is indeed de-
sired, to protect the consumer.

D. The Written Agreement

Perhaps the most important aspect of article 342-903a is that
part of section 4 which provides that"[b]anks shall have the right
to share, under a written agreement, in the use of any unmanned
teller machine.12 0 It is submitted that the success or failure of the
UTM experiment in Texas will turn on the ability of bank counsel
to draft the written agreement.

The opportunity to use the written agreement should be wel-

(Practising Law Institute Handbook No. 257, 1981).
203. Tax. Rsv. Civ. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981). In addi-

tion to the written agreement between banks required by § 4, the practitioner should also be
aware of the bank-consumer written agreement. The recently revised Regulation Z, 12
C.F.R. pt. 226 (1981), provides that Regulation E, 12 C.F.R. pt. 205 (1981), is to govern
issuance and liability issues arising under the EFTA, 15 U.S.C. § 1693a (Supp. 111978), but
that Regulation Z is to cover all other credit aspects of the bank-consumer relationship.
Amendments to Regulation Z, 46 Fed. Reg. 20,892, 20,898-99 (to be codified at 12 C.F.R. §
226.12(a) (effective Apr. 1, 1981)). Regardless of how the practitioner chooses to thread his
way through this maze of regulations, see Flynn, EFT Initial Disclosure Requirements, 97
BANKING L.J. 788 (1980), every bank-consumer written agreement should contain a clause
allowing the bank to amend the agreement subject to 30 days' notice, without the con-
sumer's consent.
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corned by banks for several reasons. First, the written agreement
allows banks to establish and operate UTM's with little supervi-
sion from the Texas Banking Commission.20 4 Thus, banks have the
opportunity to draft a written agreement developed out of their
own experience with UTM's.2 05 Second, the banks' opportunity to
utilize their own experience allows banks to establish their own set
of "unmanned teller machine regulations." Third, if banks want to
further utilize EFT systems, they have the option of creating an
environment that encourages consumer acceptance of EFT sys-
tems. Finally, the written agreement allows banks to compete in
the UTM market at whatever level they choose, from ownership of
the machine, to time leasing, to a set fee arrangement.

Although the written agreement has many advantages for
banks, it also presents many opportunities for error. These include
problems with antitrust, consumer protection, and bank liability.
The written agreement should therefore be viewed as a tool which,
if used correctly, can greatly aid banks, but if used incorrectly, can
cause harm to the user.

Determining in the abstract what provisions the written agree-
ment should contain is difficult because the provisions should
probably vary from situation to situation. Nevertheless, several
provisions that every written agreement should contain are dis-
cussed below.

The first and most important provision of the written agree-
ment is "ownership." Although numerous ownership possibilities
exist, only three possibilities are discussed here. The three pos-
sibilities are single bank ownership, group bank ownership, and
nonfinancial (corporate) ownership.

Single bank ownership should be disregarded in most in-
stances because of the tremendous liability risks. These risks are
easily illustrated. Assume, for example, a single bank owner with
another bank participating in the use of the machine through a
leasing or fee payment arrangement. A patron of the participating
bank walks to the unmanned teller machine, inserts his access de-
vice, 2 * and enters his personal identification number (PIN). The

204. For a discussion of the Board's supervisory powers, see the text accompanying
notes 106-11 supra.

205. For a discussion of the antitrust issues raised by the lack of state supervision, see
notes 174-75 supra.

206. 15 U.S.C. § 1693a(1) (Supp. II 1978); 12 C.F.R. § 205.2(a)(1) (1981).
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patron attempts to complete the transaction by withdrawing $50
from his checking account. The UTM correctly receipts the patron
for a $50 withdrawal but gives the patron $500. If the patron's
identity is not discovered, or if receipt of the extra $450 cannot be
proven,07 the single bank owner would ordinarily bear the $450
loss because it is that bank's machine that malfunctioned. Through
this example, then, it is obvious that a single owner bank would
bear a tremendous risk of loss.

A group of banks could enter into some form of business ven-
ture and buy the UTM. This arrangement has the advantage of
allowing each bank to share in the risk factor. Yet this arrange-
ment raises several antitrust issues. Chief among these are the
"discriminatory practices issue," as in United States v. Terminal
Railroad Association,'0 8 and the "access issue," as in Associated
Press v. United States.20 9 Thus, a savings and loan association,
disgruntled because access to a UTM was denied, could challenge
the banks' venture on these two grounds. 10 Regardless of the ulti-
mate success of such a case, the suit itself is undesirable because of
the expenses of litigation and because of the adverse effect it
would have on public relations. Thus, although group bank owner-
ship of UTM's is a viable option, several substantial problems exist
with this form of ownership.

The third and preferred form of ownership is corporate owner-
ship." ' With corporate ownership, banks would contract with the
corporation to use the UTM. This arrangement has several advan-
tages. The primary advantage is that the initial risk of loss would
be borne by the corporation, not the bank. Although all losses
would eventually trickle down to the bank through increased costs
for the use of the machine, the corporation has the advantage of
spreading this cost among all financial institutions using the corpo-
ration's services. 2"'

207. Proof is difficult because the EFTA places the burden of proof on the bank. 15
U.S.C. § 1693g (Supp. 11 1978). In a swearing match between the computer and the cus-
tomer, the customer will usually win.

208. 224 U.S. 383 (1912).
209. 326 U.S. 1 (1945).
210. See the text accompany notes 184-93 supra.
211. Corporate ownership of UTM's would be similar to VISA or Master-

card-computer owned credit companies that lease their services to banks. THE LAW OF
EFTS, supra note 10, 18.02.

212. Although the consumer would ultimately bear the loss with all forms of owner-
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Corporate ownership also has the advantage of avoiding sev-
eral antitrust problems. Thus, if a savings and loan association
were denied access to a UTM, the savings and loan association's
complaint would properly be directed towards the corporation, not
the bank.

Finally, corporate ownership has positive public relations as-
pects. The bank can, for example, quickly settle any complaints by
its patrons regarding the UTM, 1 then seek remuneration from
the corporation. If the corporation is reluctant to fulfill its obliga-
tions, the banks may pursue legal remedies without involving the
consumer.

If corporate ownership is chosen by the bank, the bank should
enter into some form of fee arrangement or leasing agreement.
This portion of the written agreement should clearly state the du-
ties and liabilities of both parties. Of particular importance in this
regard is the cost to the bank of having access to the UTM.21 " Al-
though cost could be determined on a flat fee basis, this arrange-
ment fails to distinguish between the bank whose customers utilize
the UTM one hundred times per month and the bank whose cus-
tomers utilize the machine ten times per month.215 In this regard,
charging each bank a flat fee appears to be discriminatory and,
therefore, in violation of article 342-903a.21 6 The alternative to the
flat fee arrangement is to make payment contingent on the number
of transactions utilized per month or on machine use at an hourly
rate.

1 7

In addition to the fee arrangement, the written agreement
should clearly specify the respective liabilities of both the corpora-
tion and the bank for machine malfunction and theft. The written
agreement should specify that the corporation will allow other
banks to use the machine on a reasonable, nondiscriminatory ba-
sis. 1 s The written agreement should also contain provisions on ad-

ship, the cost should be less with corporate ownership since there are more consumers that
share in the risk.

213. The bank, in fact, is required to quickly resolve the dispute. See 15 U.S.C. §
1693(f) (Supp. II 1978) (bank must either resolve the dispute within 10 days or recredit the
account pending an investigation that must be completed within 45 days).

214. What Role, supra note 5, at 49-51.
215. Id.
216. See TEx. REV. CIv. STAT. ANN. art. 342-903a, § 4 (Vernon Supp. 1980-1981).
217. See id. § 4(a).
218. See id. § 4.
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vertising,10 space requirements for the UTM, and placement of
the machine as well as provisions for servicing and repair of the
UTM. The bank should further require the corporation to provide
UTM's with on-line capability. The importance of on-line capabil-
ity can be illustrated with the following example.

The most commonly used method of giving a consumer access
to a UTM is through the use of a plastic card similar to a credit
card. This card is encoded with the consumer's personal identifica-
tion number (PIN). Once the consumer "accepts"220 the card, he
may insert the card into the UTM and thereby gain access to
whatever services the UTM offers. The UTM itself is of two types:
on-line or off-line.22 With an on-line UTM, the machine is con-
nected with the bank's central computer. When the consumer initi-
ates and completes a transaction, for example a $50 withdrawal,
the consumer's account at the bank is immediately debited for $50.
With an off-line UTM, the machine is not connected to a bank's
central computer. Thus, when a consumer withdraws the $50 from
his account, the withdrawal is reflected in a tape at the machine.
The customer's account, however, is not debited until the informa-
tion on the tape is registered in the bank's central computer.

Now, assume that "Thief" steals "Consumer's" card and ac-
cess device on Monday afternoon at 5:00 p.m. when Consumer's
account balance is $100. "Consumer Bank" has taken advantage of
the opportunities available under article 342-903a by placing ten
UTM's throughout the county of its domicile. Consumer Bank has
decided to own the machines together with others and has placed
each machine in a heavily trafficked area such as a supermarket.
Because the supermarket wants to limit the amount of floor space
the machines occupy or because of extra cost or technical difficul-
ties, each machine is off-line. Thief goes to each of Consumer
Bank's ten UTM's and withdraws $100. Consumer Bank feeds the
tape from each UTM into its computer later in the evening and
Consumer's account now stands at -$900. Consumer promptly re-
ports the theft Tuesday morning.

Under the EFTA, Consumer's loss would be no more than

219. See id. § 4(b).
220. 15 U.S.C. § 1693a(1) (Supp. 11 1978); 12 C.F.R. § 205.2(a)(2) (1981).
221. See Independent Bankers Ass'n of America v. Smith, 534 F.2d 921, 924 (D.C.

Cir.), cert. denied, 429 U.S. 862 (1976).
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$50.222 If Thief has gone to Aruba, Consumer Bank is left with a
$950 loss. With on-line capability, however, the consumer's balance
is reduced each time Thief uses the card, and thus, in the above
example, Consumer Bank's loss would only be $50. On-line capa-
bility is therefore an important tool to use in limiting bank
liability.

Finally, the written agreement should contain an arbitration
provision. 2 3 By providing that all parties to the agreement must
arbitrate their differences before instituting a law suit, the parties
avoid expensive litigation costs."s' The parties privy to the written
agreement would also avoid the unfavorable publicity the suit
might otherwise create.

In conclusion then, the written agreement should contain pro-
visions regarding ownership, fees, upkeep costs, liability risks, ad-
vertising policies, on-line capability, and arbitration. Although
each particular written agreement should probably contain more
provisions, the provisions outlined above are essential to the effec-
tiveness of the written agreement.2

V. CONCLUSION

In conclusion, section 16 and article 342-903a offer exciting
new opportunities for banks and their patrons to use EFT systems.
As with any new opportunity, however, article 342-903a raises sev-
eral issues for banks that establish and operate UTM's. Chief
among these issues are branch banking, antitrust, consumer pro-
tection, and bank liability. By staying abreast of current EFT de-
velopments, and by carefully drafting the written agreement, the
practitioner may be able to safely guide his banking clients
through these issues. This in turn should increase consumer aware-
ness of and trust in EFT systems. Through increased consumer
awareness and trust in EFT systems generally, the voter should

222. 15 U.S.C. § 1693g(a)(1) (Supp. 11 1978).
223. Tax. REv. CIv. STAT. ANN. art. 224 (Vernon Supp. 1982).
224. Id. Article 224 provides that "a provision in a written contract to submit to arbi-

tration any controversy thereafter arising between the parties is valid, enforceable and irrev-
ocable, save upon such grounds as exist at law or in equity for the revocation of any con-
tract," or if the contract was unconscionable at the time it was entered into. Id.

225. For other suggested provisions in the written agreement, see Norris, Point-of-
Sale and Automated-Teller-Machine Terminals, in ELECTONIC FUND TRANSFER (Practising
Law Institute Handbook No. 199, 1978).
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readily accept future propositions to increase bank and consumer
participation in EFT systems.

Michael S. Hull




