
The Marital Deduction Changes in the Economic Recov-
ery Tax Act of 1981, Economic Recovery Tax Act of 1981, Pub.
L. No. 97-34, 95 Stat. 172.

In its enactment of the Economic Recovery Tax Act of 1981,1
Congress considered principally the economic impact of a signifi-
cant tax reduction-a reduction affecting broad segments of the
system of taxation within the United States.3 The final Act, which
embodies tax reduction principles that have been discussed in both
Houses of Congress for several years,' marked the second phase of
a Presidential program that is designed to stimulate the economy
by increasing the size of the private sector.

Final passage of the Act occurred in an atmosphere of intense
national coverage of the political battle over two partisan tax re-
duction plans. The version initially reported by the House Ways
and Means Committee was supported principally by House Demo-
cratic leadership, 4 while the Republican-supported version was
narrowly defeated in committee. At the same time, in the Republi-
can-controlled Senate, the version reported by the Finance Com-
mittee more closely followed President Reagan's objectives.5 Con-
servative House Democrats then met with Republican leadership
and developed a bipartisan substitute amendment in an effort to
avoid protracted conflict between the Houses. A favorable House

1. Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172, reprinted in
[1981 Supp. 6] U.S. CODE CONG. & AD. NEWS 3 [hereinafter cited as Econ. Recovery Tax
Act].

2. Id. The preamble to the Act states: "An Act [t]o amend the Internal Revenue Code
of 1954 to encourage economic growth through reduction of the tax rates for individual tax-

payers, acceleration of capital cost recovery of investment in plant, equipment, and real
property, and incentives for savings, and for other purposes." Id.

3. E.g., 127 CONG. REC. S8,715 (daily ed. July 29, 1981). Senator Paul Laxalt in a
speech congratulated Senator Bill Roth for introducing the Roth-Kemp Bill, which con-
tained a three year across-the-board cut in individual taxes, four years previously. Id.

4. H.R. 4242, 97th Cong., 1st Sess. (1981), 127 CONG. REC. H5,178 (daily ed. July 29,
1981). The bill, known at that time as the Tax Incentive Act of 1981, was offered by Repre-
sentative Dan Rostenkowski, Chairman of the House Ways and Means Committee. Id.

5. See H.R.J. Res. 266, 97th Cong., 1st Sess. 1 (1981), 127 CONG. REc. S7,637 (daily ed.
July 15, 1981) (beginning of Senate consideration of the Resolution); S. REP. No. 144, 97th
Cong., 1st Sess. 1 (1981), reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS 191
[hereinafter cited as S. REP. No. 144].

6. H.R. 4260, 97th Cong., 1st Sess. 1 (1981), 127 CONG. REC. H5,258 (daily ed. July 29,
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vote on a procedural rule signaled eventual victory for the amend-
ment. The rule limited debate on the Democratic-supported ver-
sion to amendments previously offered, including the substitute
package." The bipartisan amendment, coupled with a number of
provisions from the Democratic version, then passed and became
substantially the language of the final Act. After passage in the
House, the Senate approved the amended House version, with
minor amendments.8 A conference committee quickly settled the
differences, and on August 13, 1981, President Reagan signed the
Economic Recovery Tax Act.

The estate and gift tax changes were but a single facet in ef-
fecting the broad economic purposes of the Act. The significant
changes enacted as part of the Tax Reform Act of 1976,1 in con-
trast, were more extensively debated in Congress. As a result of the
rapid changes in the content of the various versions of the Act, the
explanation of each specific change contained in the legislative his-
tory10 tends to be more mechanical and less reflective of the con-
gressional intent and purpose. However, the purposes may be read-
ily inferred by a close analysis of each provision.

I. THE PROVISIONS OF THE PRIOR I.R.C. SECTION 2056

A. The Estate Tax Marital Deduction

The provisions of section 2056 of the Internal Revenue Code
as it existed prior to the Economic Recovery Tax Act of 1981 at-

1981). The bill was an amendment to H.R. 4242 offered by Representative Barber Conable
which was known as the bipartisan Conable-Hance substitute. Id.

7. H.R. Res. 198, 97th Cong., 1st Sess. 1 (1981), 127 CONG. REC. H5,112 (daily ed. July
29, 1981). The resolution was to limit debate on H.R. 4242 and to limit debate on amend-
ments previously offered. Id.

8. 127 CONG. REC. S8,945 (daily ed. July 31, 1981) (the vote of the Senate in passing
H.R. 4242 in lieu of H.R.J. Res. 266 which was previously considered).

9. Tax Reform Act of 1976, Pub. L. No. 94-455, 90 Stat. 1520 [hereinafter cited as Tax
Reform Act].

10. H.R. REP. No. 201, 97th Cong., 1st Sess. 1 (1981), reprinted in [extra ed. Aug. 9,
1981] STAND. FED. TAX REP. (CCH) [hereinafter cited as H.R. REP. No. 2011. The provisions
of H.R. 4242, prior to the bipartisan Conable-Hance substitute amendment H.R. 4260 con-
tained all of the estate and gift tax changes ultimately enacted. S. REP. No. 144, supra note
5, at 1, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS at 191. The explanations
given must be read in conjunction with H.R. REP. No. 201 as the House version was ulti-
mately adopted. H.R. CONF. REP. No. 215, 97th Cong., 1st Sess. 1 (1981), reprinted in [1981
Supp. 6] U.S. CODE CONG. & AD. NEWS 371 [hereinfter cited as H.R. CONF. REP. No. 215]; S.
CoN?. REP. No. 176, 97th Cong., 1st Sess. 1 (1981).
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tempted to provide for consistent geographical taxation of married
couples within the United States. The modern estate tax, enacted
in 1916," and the present gift tax, enacted in 1932,2 did not con-
sider the impact of separate and community property distinctions.
Residents of common-law property states were dissatisfied in situ-
ations in which the first spouse died with the bulk of the family
wealth. In those situations, the progressive effect of tax rate sched-
ules caused a substantial tax burden. By operation of state law, in
community property states, in which only one-half the value of
community property was included in the decedent's gross estate,
the tax burden was less in identical circumstances. Section 2056,
first created in 1948,15 was the second attempt to equalize estate
tax treatment between the two types of jurisdictions.1 4 The estate
tax marital deduction, in conjunction with other Code sections, re-
lated to gifts between and by spouses and provided comprehensive
treatment of property transfers between spouses.15

In general, section 2056 immediately prior to the Economic
Recovery Tax Act permitted a deduction from the gross estate of a
decedent for the value of property that passed to a surviving
spouse." The section imposed two basic limitations on the amount
of the deduction. First, no deduction was allowed for certain prop-
erty interests of a terminable nature over which the surviving
spouse could not exercise dominion and control.17 Those property
interests would then be taxed in the estate of the survivor unless
the survivor acted independently to divest himself of the incidents
of ownership during his lifetime by taxable gift, consumption, or

11.. Revenue Act of 1916, ch. 463, § 200, 39 Stat. 777 (current version at I.R.C. § 2001).
12. Revenue Act of 1932, ch. 209, § 501, 47 Stat. 245 (current version at I.R.C. § 2501).
13. Revenue Act of 1948, ch. 168, § 361, 62 Stat. 117 (current version at I.R.C. § 2056).
14. See Revenue Act of 1942, ch. 619, § 402, 56 Stat. 941. This provision amended by

the Revenue Act of 1948, supra note 13, was the first attempt at equalization. The Revenue
Act of 1942 fitted community property taxpayers into a separate property mold. The Act
required the tracing of assets. Assets acquired from personal services were included in the
estate of each decedent. Further, the Act discriminated against community property state
taxpayers as the Act required that the gross estate of the first spouse to die include at least
one-half of all community property. The Supreme Court upheld the constitutionality of the
Revenue Act of 1942 in Fernandez v. Weiner, 326 U.S. 340 (1945).

15. I.R.C. § 2513 (Gifts by Husband and Wife to Third Party). Id. § 2523 (Gift to
Spouse) (amended after Dec. 31, 1981).

16. Id. § 2056(a) (Allowance of Marital Deduction).
17. Id. § 2056(b) (Limitation in the Case of Life Estate or Other Terminable Interest)

(amended after Dec. 31, 1981).

[Vol. 13:190
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otherwise. The second limitation initially restricted the marital de-
duction to one-half of the value of the adjusted gross estate.'8
Later, the Tax Reform Act of 1976 added a de minimus deduction
of $250,000, regardless of any separate or community property
distinctions."'

Section 2056 also required the existence of two threshold con-
ditions before an interest in property could become a "deductible
interest":20 first, the property had to be included in the decedent's
gross estate,' and second, the property had to pass to the surviv-
ing spouse. Section 2056(d) defined the types of property which
were considered to pass.2 2 The amount of "deductible interest" in
property was reduced by any indebtedness, including estate or in-
heritance taxes, paid from the property during the administration
of the estate.2

The Code defined a terminable interest as an interest that "on

18. Id. § 2056(c) (Limitation on Aggregate of Deductions) (repealed after Dec. 31,
1981).

19. Tax Reform Act, supra note 9, § 2002(a), at 1854 (amending I.R.C. § 2056(c)(1)).
20. Treas. Reg. § 20.2056(a)-2(a) (1958).
21. Id. § 20.2056(a)-2(b)(1). The regulation states: "A property interest is a 'non-

deductible interest' to the extent it is not included in the decedent's gross estate." Id.
22. I.R.C. § 2056(d). Section 2056(d) provides:

Definition. - For purposes of this section, an interest in property shall be
considered as passing from the decedent to any person if and only if -

(1) such interest is bequeathed or devised to such person by the decedent;
(2) such interest is inherited by such person from the decedent;
(3) such interest is the dower or curtesy interest (or statutory interest in lieu

thereof) of such person as surviving spouse of the decedent;
(4) such interest has been transferred to such person by the decedent at any

time;
(5) such interest was, at the time of the decedent's death, held by such person

and the decedent (or by them and any other person) in joint ownership with right
of survivorship;

(6) the decedent had a power (either alone or in conjunction with any person)
to appoint such interest and if he appoints or has appointed such interest to such
person, or if such person takes such interest in default on the release or nonexer-
cise of such power; or

(7) such interest consists of proceeds of insurance on the life of the decedent
receivable by such person. Except as provided in paragraph (5) or (6) of subsec-
tion (b), where at the time of the decedent's death it is not possible to ascertain
the particular person or persons to whom an interest in property may pass from
the decedent, such interest shall, for purposes of subparagraphs (A) and (B) of
subsection (b)(1), be considered as passing from the decedent to a person other
than the surviving spouse.

Id.
23. Id. § 2056(b)(4).



TEXAS TECH LAW REVIEW

the lapse of time, on the occurrence of an event or contingency, or
on the failure of an event or contingency to occur" terminated or
failed during the lifetime or upon death of the surviving spouse."
Nondeductible terminable interest property resulted when the
transferor-spouse created future interests in property, whether
vested or contingent, in persons other than the surviving spouse or
the survivor's estate. This was true whether the interest was cre-
ated by inter vivos transfer or by will as long as the interest passed
for less than full and adequate consideration.2 5 The entire value of
property was nondeductible if the person (including his heirs or
assigns) could enjoy any part of the property after the termination
of the survivor's interest.2 If the executor had discretionary power,
in satisfaction of bequests or in the distribution of residue, to
choose between assets, including a terminable interest, the amount
of the marital deduction was reduced even though terminable in-
terest property was not actually chosen by the executor.2

In the identification of terminable interests it was necessary to
distinguish between "property" and an "interest in property." In
normal legal parlance, an "interest in property" is itself property.2

For purposes of the terminable interest rule, however, the term
"property" referred to the underlying property in which the vari-
ous interests existed.2 9 Thus, a bequest in trust with a life estate to
the spouse and remainder to the children was a terminable interest
to which the prohibition applied. 0

The language of the decedent's will fixed the character of the
various interests in property passing under the will. Thus, direc-
tions to the executor to purchase a terminable interest property for
the benefit of the survivor, such as a life annuity, caused the speci-
fied dollar amount to be terminable property." Subsequent con-
versions, such as a family agreement vesting all interests in a par-
ticular property in the surviving spouse, were immaterial in

24. Id. § 2056(b)(1).
25. Id. § 2056(b)(1)(A).
26. Id. § 2056(b)(1)(B).
27. Treas. Reg. § 20.2056(b)-l(f) (1958).
28. See, e.g., Fidelity & Deposit Co. v. Arenz, 290 U.S. 66, 68 (1933).
29. Treas. Reg. § 20.2056(b)-l(e)(2) (1958).
30. In the example given, it is the trust corpus rather than the life estate given to the

spouse which constitutes the "property" in which the spouse's interest terminates.
31. Treas. Reg. § 20.2056(b)-l(f) (1958).

[Vol. 13:190
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determining the character of the property bequeathed."2

Preexisting contractual obligations that defined the interest in
property passing to the surviving spouse and that resulted natu-
rally in termination of the interest during the survivor's lifetime
were not nondeductible terminable interests unless the underlying
property passed to a third person for less than full and adequate
consideration.33 However, if the enforceable contractual arrange-
ment was between spouses and obligated the survivor to devise
property received under the decedent's will to specific benefi-
ciaries, whether by joint and mutual wills or otherwise, then the
property was classified as nondeductible terminable interest
property. 4

Also, if the property passed by operation of state law, rather
than by will, the deductibility of the property was determined by
its characterization under the statute. Thus, property descending
in intestacy, homestead exemptions, and support allowances were
deductible as long as the survivor actually received the property.3 '
This was true even though state law would have required forfeiture
for events occurring subsequent to the decedent's death.3

Section 2056 provided three exceptions to the general termina-
ble interest rule. First, bequests conditioned upon survival for up
to six months would not make an interest in property terminable if

32. Id. 20.2056(b)-l(e)(3).
33. Id. § 20.2056(b)-l(b) & (c).
34. See, e.g., United States v. Estate of Ford, 377 F.2d 931, 936 (8th Cir. 1967) (mari-

tal deduction allowed because, under Iowa law, a mutual will provision reducing the widow's
interest in property to a life estate was unenforceable); Estate of Krampf v. Commissioner,
56 T.C. 293, 296 (1971) (the marital deduction was disallowed where the taxpayer's children
could enforce a joint and mutual will provision requiring the surviving spouse to bequeath
to them specified property). But see Rev. Rul. 71-51, 1971-1 C.B. 274. Life insurance pro-
ceeds and property passing to the survivor by joint tenancy outside of the decedent's will
were not terminable interests even though the survivor was contractually bound by the pro-
visions of a joint and mutual will. In these circumstances the survivor had voluntarily
limited her interest in the property by execution of the contract during the decedent's
lifetime.

35. I.R.C. § 2056(d)(3). The Internal Revenue Service ended years of controversy sur-
rounding deduction of statutory interests by conceding in Rev. Rul. 72-7, 1972-1 C.B. 308,
that the commuted value of a widow's dower, if requested and paid in accordance with state
law, qualified for the marital deduction. The statutory provision was enacted later.

36. Jackson v. United States, 376 U.S. 503, 508 (1964). In Jackson a California law
required the forfeiture of a widow's support allowance if she remarried during the statutory
period. She did not remarry during the period. The Supreme Court held that the date of the
deceased husband's death was the correct time for deciding the nature of the spouse's inter-
est in the support allowance. Id.
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survival did not occur.3 7 The second exception made it possible for
the testator to create a plan for final disposition of property after
the death of the survivor. This property would not be classified as
terminable interest property as long as the survivor had a general
power of appointment over the property and could change the plan
created by the decedent. The power had to be exercised solely by
the survivor during life or by will." The third exception permitted
the decedent to contract to have the proceeds of life insurance en-
dowment or annuity contracts paid to his spouse in annual or more
frequent installments as long as the survivor had a general power
to appoint the proceeds to other persons. 9

Section 2056(c) initially limited the amount of the marital de-
duction to fifty percent of the value of the "adjusted gross es-
tate."' The amount of the "adjusted gross estate" did not include
deductions allowable under sections 2053 and 205441 nor the value
of any community property included in the gross estate.42 Applica-
ble state law determined the character of community property.
Thus, when the decedent included only his one-half of the commu-
nity in his gross estate, the remaining one-half of the community
estate did not qualify for the marital deduction. This was true
whether the property passed under the will, by inter vivos transfer,
or by contractual arrangement." Conversions of community prop-
erty into separate property by lifetime agreement between the
spouses remained community property for purposes of the limita-
tion." Sections 2053 and 2054 deductions attributable to commu-
nity property were apportioned based on the amount of commu-
nity property included in the gross estate. The amount
attributable to community property would not reduce the "ad-
justed gross estate."'"

In 1976 Congress increased the limitation to the greater of

37. I.R.C. § 2056(b)(3).
38. Id. § 2056(b)(5).
39. Id. § 2056(b)(6).
40. Revenue Act of 1948, ch. 168, § 361(a), 62 Stat. 117, 119 (current version at I.R.C.

§ 2056(c), repealed after Dec. 31, 1981).
41. I.R.C. § 2056(c)(2)(A) (repealed after Dec. 31, 1981). The section refers to I.R.C.

§ 2053 related to expenses, indebtedness, and taxes and I.R.C. § 2054 concerning losses
incurred during the administration of a decedent's estate.

42. Id. § 2056(c)(2)(B) (repealed after Dec. 31, 1981).
43. Id.
44. Id. § 2056(c)(2)(C) (repealed after Dec. 31, 1981).
45. Id. § 2056(c)(2)(B)(iv) (repealed after Dec. 31 1981).

[Vol. 13:190
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$250,000 or fifty percent of the "adjusted gross estate.""6 If deduct-
ible separate property assets did not exceed the de minimus
amount, then community property passing to the survivor could be
deducted. 7 An additional adjustment gave effect to inter vivos
transfers when the de minimus gift tax marital deduction was
utilized.48

B. The Gift Tax Marital Deduction

Two sections of the Code dealt with the gift tax consequences
on inter vivos transfers of property between and by spouses. Sec-
tion 2513 permitted a deduction of one-half of the value of sepa-
rate property given by one of the spouses if the other spouse con-
sented to report the deducted half on his own gift tax return.4 9 A
lower overall tax resulted.

The second section, 2523, applied to gifts made by one spouse
to the other. The gift tax marital deduction section mirrored the
provisions of the estate tax marital deduction. Two limitations
conditioned the availability of the deduction. First, terminable in-
terests could not be deducted.50 Second, only one-half of the value
of the property given could be deducted.5' The Tax Reform Act of
1976 added a de minimus gift tax marital deduction of $100,000.'
The first $100,000 of taxable gifts was completely deductible in
filing gift tax returns. There was no deduction for the next
$100,000 of taxable gifts; however, a fifty percent deduction existed
for taxable gifts over $200,000. 51 Community property did not
qualify for the deduction."

C. Marital Deduction Formulas

Estate planners, in response to the complexities of the marital
deduction limitation, often drafted wills using a marital deduction

46. Tax Reform Act, supra note 9, § 2002(a), at 1854 (amending I.R.C. § 2056(c)(1)).
47. I.R.C. § 2056(c)(1)(C) (repealed after Dec. 31, 1981).
48. Id. § 2056(c)(1)(B) (repealed after Dec. 31, 1981).
49. Id. § 2513(a).
50. Id. § 2523(b) (amended after Dec. 31, 1981).
51. Id. § 2523(a)(2)(B) (amended after Dec. 31, 1981).
52. Tax Reform Act, supra note 9, § 2002(b), at 1854 (current version at I.R.C. §

2523(a)(2)(B), amended after Dec. 31, 1981).
53. I.R.C. § 2523(a)(2)(B) (amended after Dec. 31, 1981).
54. Id. § 2523(f).
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formula. 5 Initally, the formula clause most often used provided for
a property bequest equal to the maximum allowable deduction.
Well-drafted formula clauses reduced the bequest by the value of
other property that passed to the survivor in other provisions of
the will and by the value of other property included in the gross
estate which passed outside of the will by contractual arrangement
or otherwise. Most formula clauses limited the executor's discre-
tion in choosing properties passing under the clause to groups of
assets that did not constitute terminable interests.

Full utilization of the $250,000 de minimus deduction could
result in a higher overall estate tax on family wealth. This result
occurred when deduction of the maximum amount caused the
value of the net taxable estate to fall below the amount of the
equivalent exemption.5 Additional deductions below this point re-
sulted in loss of the available unified credit.6 7 Careful drafters re-
vised their marital deduction formula clauses to provide for a re-
duction in the amount of property that passed under the clause by
any amount that, by reason of its inclusion in the decedent's es-
tate, would not result in additional estate tax.5

55. W.R. QUILLIAM, JR., FEDERAL TRANSFER TAXATION 142-53 (1980).

56. The equivalent exemption is the amount of a taxable estate upon which the estate
tax equals the available unified credit. In 1981, this amount was $175,625. The term is not
defined in the Internal Revenue Code although I.R.C. § 6018(a)(1) (amended after Dec. 31,
1981) does not require an estate tax return to be filed on taxable estates of less than

$175,000. Id.

57. I.R.C. § 2010(a). In 1981, this amount was $47,000. Id.

58. W.R. QUILLIAM, JR., FEDERAL TRANSFER TAXATION 153 (1980). Professor Quilliam
offers a suggested complete marital deduction formula clause as follows:

If my wife, [name inserted], survives me, I give and bequeath to [her] (or a mari-
tal deduction trust for her benefit could be substituted) a pecuniary amount equal
to the maximum marital deduction allowable in determining the Federal estate
tax on my estate, diminished by the value for such purposes of all other items in
my gross estate which qualify for said deduction and which pass or have passed to
[her] under other provisions of this will or otherwise; provided however, that if a
reduction of the amount qualifying for the marital deduction would not result in
any increase in the Federal estate tax upon my estate (after taking into considera-
tion credits available to my estate against such tax), the amount of my bequest
under this Article shall be reduced to the smallest amount which will result in no
such increase.

Id. (emphasis deleted).
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II. MARITAL DEDUCTION CHANGES OF THE ECONOMIC RECOVERY

TAX ACT OF 1981

A. Technical Changes of the Economic Recovery Tax Act of
1981

In order to encourage economic growth through a reduction in
the tax rates for individual taxpayers, the Economic Recovery Tax
Act of 1981 provides not only an immediate estate tax reduction,
phased in over several years, but also a significant deferral in the
form of the increased marital deduction. The most publicized
change is the increased unified credit.8 9 This tax reduction will
completely eliminate tax consequences on even a moderately large
estate. A second tax reduction, phasing in a maximum marginal
rate of fifty percent, will benefit very large estates." Between the
two extremes, the deferral potential of the increased marital de-
duction will significantly benefit the great majority of estates sub-
ject to estate taxes.

Amended section 2056 increases the deduction only in the
sense that the former limit, based on a percentage of the adjusted
gross estate, has been removed.61 The change is accomplished by
striking former subsection 2056(c). 2 The prohibition against the
deduction of terminable interests under subsection 2056(b) re-
mains, although it is modified. s The new section 2056 no longer
requires adjustment for the effect, if any, of lifetime gifts.

An increased deduction is also allowed for lifetime transfers.
In an amendment to former section 2523, the Act allows a deduc-
tion from taxable gifts for all gifts of property to a donee who was

59. Econ. Recovery Tax Act, supra note 1, § 401(a), at 299, reprinted in [1981 Supp.
6] U.S. CODE CONG. & AD. NEWS at 130 (amending former I.R.C. § 2010 and phased in after
Dec. 31, 1981). The amount of the increased unified credit is phased in as follows: 1982,
$62,800; 1983, $79,300; 1984, $96,300; 1985, $121,800; 1986, $155,800; 1987, $192,800. Id.

60. Id. § 402(a), at 300, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS at
131 (amending former I.R.C. § 2001 and phased in after Dec. 31, 1981). Taxable estates for
decedents dying after Dec. 31, 1984 are taxed at the top marginal rate of 50% for amounts
in excess of $2,500,000. Id.

61. Id. § 403, at 301, reprinted in [1981 Supp. 6) U.S. CODE CONG. & AD. NEWS at 132
(amending I.R.C. § 2056 after Dec. 31, 1981). The section is entitled "Unlimited Marital
Deduction," but the deduction is unlimited only to the extent that the former limit on ag-
gregate deductions has been removed. Id.

62. Id. § 403(a)(1) (striking I.R.C. § 2056(c) after Dec. 31, 1981).
63. Id. § 403(d)(1), at 302, reprinted in [1981 Supp. 61 U.S. CODE CONG. & AD. NEws

at 133 (amending I.R.C. § 2056(b)(7) after Dec. 31, 1981).
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the donor's spouse at the time of the gift." The deduction is
equally applicable to gifts of separate and community property."
No gift tax return is required where transfers, within a calendar
year, qualify for the gift tax marital deduction. 6

In addition, the Act creates a new type of property interest
qualifying for the increased marital deduction by adding new sub-
section 2056(b)(7), which defines the term "qualified terminable
interest property. 6 7 Property interests passing to the survivor
which do not qualify under this new subsection are subject to all of
the former limitations of the terminable interest rule. In order for
property to be "qualified terminable interest property," the surviv-
ing spouse must be given a "qualifying income interest for life." A
"qualifying income interest for life" is one in which the spouse is
paid income accruing on the property at least annually. Further-
more, no person, other than the surviving spouse, can have the
power to appoint any part of the property to another person prior
to the survivor's death. The deduction will not be defeated by a
power of appointment exercisable only after the death of the survi-
vor. Also, the existence of a trustee's discretionary power to invade
corpus for the benefit of the surviving spouse will not defeat the
deduction.6 8 To the extent that this power is exercised, the distrib-
uted property, if consumed or given away by the survivor, will not
later be included in the survivor's estate.

Once property is classified as "qualified terminable interest
property," the Act allows the executor an election exercisable upon
filing the estate tax return.69 If the executor elects to deduct "qual-
ified terminable interest property," he will deduct the entire value
of the property rather than the value of the actual interest passing
to the survivor.70 If the executor elects not to take the deduction,
the property interest will pass according to the provisions of the

64. Id. § 403(b)(1), at 301, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD NEws at
132 (amending I.R.C. § 2523(a) after Dec. 31, 1981).

65. Id. § 403(b)(2) (striking I.R.C. § 2523(f) after Dec. 31, 1981).
66. Id. § 403(b)(3) (amending I.R.C. § 6019 after Dec. 31, 1981).
67. Id. § 403(d)(1), at 302, reprinted in 11981 Supp. 61 U.S. CODE CONG. & An NEWs at

133 (adding to I.R.C. § 2056(b) after Dec. 31, 1981).
68. H.R. REP. No. 201, supra note 10, at -, reprinted in [extra ed. Aug. 9, 1981]

STAND. FED. TAX. REP. (CCH) at 473.
69. Econ. Recovery Tax Act, supra note 1, § 403(d)(1), at 302, reprinted in [1981

Supp. 6] U.S. CODE CONG. & An. NEws at 134 (adding I.R.C. § 2056(b)(7)(B)(iv) after Dec.
31, 1981).

70. Id. (adding I.R.C. § 2056(b)(7)(A)(ii) after Dec. 31, 1981).
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will. Property not deducted will not be included later in the estate
of the survivor, unless the survivor is vested with other powers
over the property which would require inclusion of the property
under other estate tax sections.

The Act adds several new sections. The sections insure the ul-
timate estate or gift taxation of property that passed to the survi-
vor by reason of previous deduction of "qualified terminable inter-
est property." Section 2044 recaptures the entire value of property
previously deducted which has not been disposed of by inter vivos
gift, in the estate of the survivor.7 ' The value included in the survi-
vor's estate is the value of the underlying property on the date of
the survivor's death.72 The survivor's estate must include the prop-
erty without regard to the fact that the various remainder interests
in the property actually vest in other persons as a result of the
death of the surviving spouse.

New section 2519 provides for a gift tax on the value of "quali-
fied terminable interest property" previously deducted and dis-
posed of by inter vivos gift by the survivor.73 A gift that surrenders
dominion and control of all of the survivor's interest in the prop-
erty is a taxable gift of the entire value of the underlying property
less any amount received by the survivor upon disposition."

New section 2207A creates a right of recovery in the estate of
the deceased survivor as a result of the inclusion of "qualified ter-
minable interest property" under new section 2044.7" The estate of
the survivor is entitled to recover from the person who receives the
underlying property previously deducted, the amount of the estate
taxes payable plus any penalties or interest imposed on the survi-
vor's estate. The survivor may waive this right by a specific provi-
sion in his will. The estate is entitled to recover all or part of the
amount payable from each person who receives an interest in the

71. Id. § 403(d)(3)(A), at 303, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD.
NEWS at 135 (adding I.R.C. § 2044 after Dec. 31, 1981).

72. H.R. REP. No. 201, supra note 10, at -, reprinted in [extra ed. Aug. 9, 19811
STAND. FED. TAX REP. (CCH) at 473.

73. Econ. Recovery Tax Act, supra note 1, § 403(d)(3)(B)(i), at 304, reprinted in [1981
Supp. 6] U.S. CODE CONG. & AD. NEWS at 135 (adding I.R.C. § 2519 after Dec. 31, 1981).

74. H.R. REP. No. 201, supra note 10, at -, reprinted in [extra ed. Aug. 9, 1981]
STAND. FED. TAX REP. (CCH) at 473.

75. Econ. Recovery Tax Act, supra note 1, § 403(d)(3)(B)(ii), at 304, reprinted in
[1981 Supp. 61 U.S. CODE CONG. & AD. NEWS at 135 (adding I.R.C. § 2207A after Dec. 31,
1981).

1982]



TEXAS TECH LAW REVIEW

property in situations when there are multiple beneficiaries.
The Act also adds subsection 2056(b)(8), which creates an-

other type of qualifying terminable interest. If the decedent names
the survivor as the only noncharitable beneficiary in a bequest of
property to a Qualified Charitable Remainder Trust, a marital de-
duction of the entire value of the property is allowede.7 This is true
even though the survivor has no power to change the ultimate dis-
position of the property.77

The changes in the terminable interest rule are mirrored by
similar changes to the gift tax. The entire value of an inter vivos
gift of property in which a "qualifying income interest for life" is
given may be deducted from total taxable gifts.7 8 Gifts to a Quali-
fied Charitable Remainder Trust in which the donor's spouse is the
only noncharitable beneficiary are also deductible from taxable
gifts.

79

In another change, the Act amends the fractional interest rule
of section 2040.80 The prior fractional interest rule created a pre-
sumption regarding certain property owned jointly by husband and
wife. Under prior law, if the conditions for the presumption were
met, only one-half of the value of property was included in the first
deceased spouse's estate. The major condition for creation of the
presumption was an election treating the creation of a joint inter-
est in husband and wife as a taxable gift. As a result of the changes
in the gift taxation of lifetime transfers between spouses, the elec-
tion to treat the creation of joint ownership as taxable gifts be-
comes unnecessary. The Act broadens the fractional interest pre-
sumption to include all property owned jointly by husband and
wife at the death of either spouse.

The effective date for the changes in the increased marital de-
duction is December 31, 1981.81 However, Congress recognized the

76. Id. § 403(d)(1), at 302, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. Naws
at 134 (adding I.R.C. § 2056(b)(8) after Dec. 31, 1981). The term "Qualified Charitable Re-
mainder Trust" is described in I.R.C. § 644.

77. H.R. REP. No. 201, supra note 10, at -, reprinted in [extra ed. Aug. 9, 1981]
STAND. FED. TAX REP. (CCH) at 474.

78. Econ. Recovery Tax Act, supra note 1, § 403(d)(2), at 303, reprinted in [1981
Supp. 6] U.S. CODE CONG. & AD. NEWS at 134 (adding I.R.C. § 2523(f) after Dec. 31, 1981).

79. Id. (adding I.R.C. § 2523(g) after Dec. 31, 1981).
80. Id. § 403(c), at 301, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEws at

132-33 (amending I.R.C. § 2040(b)).
81. Id. § 403(e), at 305, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS at
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potential for the frustration of testamentary intent in wills exe-
cuted prior to the Act that provide for property bequests equal to
the maximum allowable marital deduction. Thus, the Act specifies
that wills executed prior to July 13, 1981, containing maximum al-
lowable marital deduction language are governed by prior section
2056. If those wills are not amended after September 12, 1981, to
refer to the increased marital deduction, then the former limit of
one-half of the adjusted gross estate will apply.

B. Planning Considerations Under the Economic Recovery Tax
Act

The changes made by the Economic Recovery Tax Act of 1981
confront an estate planner with the decision of whether it is in the
best interest of the client to fully utilize the increased marital de-
duction. In making this decision, the following two potential costs
should be evaluated: stacking cost and opportunity cost.

Stacking cost is the incremental cost incurred when assets,
previously deducted, are subject to higher marginal tax rates in the
estate of the survivor. This occurs when assets normally taxed in
the first estate are instead taxed in the estate of the survivor.
Thus, more overall tax is paid than if the two asset values were
taxed separately. The survivor's estate, absent remarriage, will not
benefit from the marital deduction. Stacking cost is the difference
between the amount payable in the first estate if no marital deduc-
tion is taken and the ultimate tax on those assets in the hands of
the survivor. It is a cost which will be incurred in the future, at the
end of the survivor's remaining life expectancy, when the marital
deduction is taken.

Opportunity cost is an amount lost when taxes are paid in the
first estate. Once the first estate is taxed, the amount of the tax is
no longer available for investment or consumption. Whether the
marital deduction is taken, or not, some estate tax will be paid on
the value of the assets still unconsumed upon the deaths of both
the husband and the wife. Thus, in computing opportunity cost,
the amount of tax that would have been paid if assets were taxed
in the first estate at its applicable tax bracket must be deducted.
Opportunity cost is the net loss to future generations after the
payment of estate tax on the earnings from investment of the prin-
cipal amount. Opportunity cost is incurred immediately when
taxes are paid in the first estate.
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The marital deduction decision should be based on the lesser
of these two costs. Variables in the calculation include the survi-
vor's life expectancy, the expected after-tax rate of return on assets
passing under the deduction, the amount of expected appreciation
in assets held by the first estate, and the client's testamentary
desires. The estate planner should also evaluate the amount of li-
quidity necessary to pay taxes in both estates. The existence of
large illiquid assets, such as real estate or closely held businesses,
may necessitate the use of the increased marital deduction. Thus,
liquidity needs are postponed until the death of the survivor.

In any event, the prudent estate planner should avoid the situ-
ation in which all property passes to the surviving spouse. If this
occurs, valuable unified credit may be lost. Unified credit is lost
when the amount of the decedent's taxable estate falls below the
amount of the applicable equivalent exemption.8 2 Property that
would not be taxed in the decedent's estate might later be taxable
in the estate of the survivor. This result could occur either by mere
addition of the first estate's assets or by subsequent appreciation
in the property. The problem can be avoided by language similar
to that used when dealing with the former de minimus deduction
of section 2056(c). A well-drafted clause will provide for a reduc-
tion in the amount passing to the survivor by the amount neces-
sary to fully utilize the unified credit.8

Beyond full utilization of the unified credit, a decision must be
made on how much marital deduction should be taken. Estate
planners should approach the decision by balancing the costs in-
volved. If no marital deduction is taken, the amount of tax payable
on the first estate passes out of the family and opportunity cost is
incurred. If a marital deduction equal to the excess of assets over
the equivalent exemption is taken, then the taxable estate of the
survivor will be larger than that of the decedent. Upon the survi-
vor's death, stacking cost will be incurred. In most situations, tax-
payers should elect to defer the tax until the second estate. Absent
special circumstances, the value of tax deferral in today's economy

82. Note 56 supra, and accompanying text. The amount of the equivalent exemption
will be $600,000 when the increased unified credit is fully phased in. See I.R.C. § 6018(a)
(effective after Dec. 31, 1986).

83. Note 58 supra, and accompanying text (reduction in the amount of the marital
deduction bequest by the amount of the equivalent exemption).
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exceeds the progressive effect of the estate tax rate schedule."
Most individuals with potentially taxable estates should amend

84. Two examples illustrate the basis for this conclusion. The examples are based on
the assumption that the husband predeceases his 65-year-old wife, with combined commu-
nity property assets in the amount specified.

Total family assets of husband & wife

A. Computation of tax on separate estates
Gross estate of deceased husband
Less §§ 2053-2054 deductions

Taxable estate

Tax on taxable estate
Less unified credit

Estate tax payable

Highest marginal rate applicable

Estate tax which would have been payable on
wife's estate

Combined estate tax on family wealth

B. Computation of stacking cost
Gross estate of deceased husband
Less §§ 2053-2054 deductions
Less marital deduction (in an amount designed to

fully utilize the available unified credit, supra
note 58)

Taxable estate

Tax on taxable estate
Less unified credit

Estate tax payable

Gross estate of wife before receipt of assets
qualifying for marital deduction

Add marital deduction assets from deceased
husband's estate

Less §§ 2053-2054 deductions
Taxable estate

Tax on taxable estate
Less unified credit

Estate tax payable

Highest marginal rate applicable

Combined estate tax on family wealth
Stacking cost (excess of combined tax utilizing

marital deduction over combined tax on separate
estates)

C. Computation of opportunity cost

Example 1

$2,100,000

$1,050,000
50,000

1,000,000

345,800
192,800

153,000

41%

153,000
$ 306,000

$1,050,000
50,000

400,000

600,000

192,800
192,800

None

Example 2

$5,100,000

$2,550,000
50,000

2,500,000

1,025,800
192,800

833,000

49%

833,000

$1,66,000

$2,550,000
50,000

1,900,000

600,000

192,800
192,800

None

$1,050,000 $2,550,000

400,000
50,000

1,400,000

512,800
192,800

320,000

43%

320,000

$ 14,000

Example 1

1,900,000
50,000

4,400,000

2,070,800
192,800

1,878,000

50%

1,878,000

$ 212,000

Example 2
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their wills to fully utilize the increased marital deduction.
There are, however, circumstances in which the estate planner

should advise against the use of the increased deduction. For ex-
ample, if, because of age or physical condition, the life expectancy
of the survivor is extremely short, then taxes will not be deferred
long enough to exceed the stacking cost. Properties increasing rap-
idly in value should not be deducted. The incremental tax imposed
by reason of their inclusion at substantially higher value in the sec-
ond estate may offset the value of deferral. When special circum-
stances exist, predeath planning is essential. As under prior law, if
the marital deduction formula gives the executor too much discre-
tion to determine which properties pass to the survivor, then the
general provisions of the terminable interest rule may apply to de-
feat the deduction. However, the specific identification of certain
properties in the will, in a manner qualifying for the marital de-
duction, can defeat the application of the rule.

The estate planner should identify the following two classes of
assets for special consideration: (1) assets that are rapidly increas-
ing in value and (2) assets that the client wishes to create remain-
der interests in someone other than the survivor. Both types of as-
sets are potential "qualified terminable interest properties." If the
assets are susceptible to the division of interests, 5 then the will

Assets available for investment if marital
deduction is taken in deceased husband's estate

Remaining life expectancy of a white female aged
65 in the United States (BUREAU OF CENSUS,
U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT

OF THE UNITED STATES 1980, at 73 (101st ed.))

Amount of $1 invested for 18.4 years at 6%
annual after-tax return compounded monthly

Compounded amount of investment
Less amount of tax payable in second estate

Earnings of investment
Less estate tax on earnings at wife's highest

marginal rate

Opportunity cost

D. Excess of opportunity cost over stacking cost

85. Some properties such as personal belongings,
automobiles are not susceptible to the creation of life estates.

$ 153,000 $ 883,000

18.4 years

$ 2.9619

453,171
153,000

300,171

18.4 years

$ 2.9619

2,467,263
833,000

1,634,263

129,074 817,132
$ 171.097 $ 817.131

$ 157,097 $ 605.131

furniture and fixtures, or
An attempt to transfer items

used by the survivor on a daily basis to a trust will cause unnecessary problems. These
properties should be given outright to the survivor. Also, unincorporated business interests
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provisions can be drafted to create a "qualified income interest for
life" in those assets during the lifetime of the survivor. Later, dur-
ing the administration of the client's estate, the executor will have
the opportunity to reevaluate the family circumstances existing at
death. If at that time the survivor's life expectancy is short, or cer-
tain assets still have rapid appreciation potential, the executor may
exercise a degree of discretion without defeating the marital de-
duction. The discretion is exercisable in the decision of whether to
elect to deduct properties that otherwise constitute "qualified ter-
minable interest property."8 Property not deducted will pass ac-
cording to the testamentary scheme and will not be included in the
estate of the survivor.

A second class of properties targeted for the creation of "qual-
ified terminable interest properties" requires additional considera-
tion. By reason of a second marriage, or otherwise, the client may
wish to designate who will receive properties upon the death of the
survivor. In so doing, the client's desire is to prevent the survivor
from exercising any control over that disposition. Attempts to ac-
complish this result, and still retain the marital deduction, were
not possible under the prior terminable interest rule."7 Now, the
client can designate actual beneficiaries or vest a power of appoint-
ment in someone other than the survivor, as long as the power is
not exercisable until after the survivor's death.88

If a power of appointment is to be created in someone other
than the survivor, the estate planner should consider two
problems. First, if the person named fails to survive the decedent's
spouse and no other person is named, serious problems under the
state laws of descent and distribution may arise. Also, if the power
used is in the nature of a general power of appointment, then the
exercise, release, or lapse of that power can have substantial in-
come, estate, and gift tax consequences to the holder of the
power."9 If the person who is to exercise the power is not included

in a sole proprietorship or partnership may be troublesome. If the survivor is not active in
the business, the estate planner may wish to consider incorporation.

86. Note 69 supra, and accompanying text.
87. Note 38 supra, and accompanying text.
88. Note 67 supra, and accompanying text.
89. See I.R.C. § 678. A person other than a grantor of a trust may be taxed on the

income of the trust if he has the power to vest corpus or income in himself. Id. § 2041. A
holder of a general power of appointment must include the value of property over which he
has a power at death or has exercised or released the power under certain circumstances. Id.
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in the class of beneficiaries who will ultimately take the remainder
interest in the property, then a special power, not exercisable in
favor of that person, his estate, or creditors, will be more
appropriate.

Planning under the Economic Recovery Tax Act of 1981 is not
limited to estate tax considerations. Clients should be advised to
take advantage of the increased gift tax deduction for lifetime
transfers. The ownership of property can now be adjusted between
husband and wife to reflect whatever non-tax considerations that
exist. This is accomplished without the need for costly valuations,
which were necessary when gift tax returns were required.

Also, lifetime transfers may be used to take advantage of the
stepped up basis for income tax purposes resulting from inclusion
of assets in the first estate.90 Whether a marital deduction is taken
or not, property owned by a decedent will receive a step up be-
cause it is first included in the decedent's gross estate and later
deducted. In fact, if the property is not consumed or sold during
the lifetime of the survivor, it will receive a second step up in the
estate of the survivor. One provision of the Economic Recovery
Tax Act is designed to prevent deathbed transfers of property to
effect a step up.9 1 Although the legislative history is unclear on this
point, it seems certain that only transfers occurring within twelve
months of death will fail to receive the stepped up basis."2 Estate
planners should advise their husband and wife clients to plan, dur-
ing lifetime, to take advantage of the stepped up basis provisions
in an effort to reduce the income tax burden on their beneficiaries.

§ 2514. A holder of a general power of appointment must pay gift tax on the exercise or
release of the power in certain circumstances.

90. Id. § 1014.
91. Econ. Recovery Tax Act, supra note 1, § 425, at 318, reprinted in [1981 Supp. 6]

U.S. CODE CONG. & An. NEws at 149 (adding I.R.C. § 1014(e) after Dec. 31, 1981).

92. See id. § 424, at 317, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS at
148 (amending I.R.C. § 2035 effective after Dec 31, 1981). This provision repeals the former
rule for inclusion of gifts made by decedents within three years of death with certain speci-
fied exceptions. S. REP. No. 144, supra note 5, at 127, reprinted in [1981 Supp. 61 U.S. CODE

CONG. & AD. NEWS at 315, comments that interspousal transfers within three years of death
will be included in the decedent's estate. However, the H.R. CONF. REP. No. 215, supra note
10, at 256, reprinted in [1981 Supp. 6] U.S. CODE CONG. & AD. NEWS at 429, in discussing
the change to I.R.C. § 1014 adopts the House version which included the amendment,
whereas the previous Senate version had no comparable provision. Thus, only the value of
property transferred within twelve months of death will fail to receive the stepped up basis.
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III. CONCLUSION

In summary, operation of the new marital deduction accom-
plishes the legislative purpose of treating husband and wife as a
single economic unit.93 Estates that fully utilize the deduction by
bequeathing assets outright or in the form of "qualified terminable
interest property," to the survivor can defer the incidence of estate
tax until the second death. At that time, a tax is imposed on the
value of assets owned by the survivor at his death plus the value of
"qualified terminable interest property" in the hands of the re-
mainder beneficiaries. The survivor's estate may recover any estate
tax paid on "qualified terminable interest property" by exercising
the right of recovery provided for in the Act. The gift tax marital
deduction is equal to the value of lifetime gifts to the spouse. No
gift tax return is required when all gifts are made between spouses.

Beyond the marital deduction, the overall changes to estate
and gift taxation by the Economic Recovery Tax Act of 1981 are
staggering. Many taxpayers who recently found themselves with
estate tax problems no longer feel they will be affected. These feel-
ings may lead to unwarranted complacency. In today's economy,
the inflated values of real estate, income producing properties, and
closely held businesses can cause even a seemingly moderate estate
to be taxable, even with the increased unified credit. Estate plan-
ners are familiar with the phenomena of seemingly innocuous indi-
viduals whose gross estate, by stacking insurance proceeds upon
illiquid assets, total far in excess of the client's lifetime expecta-
tions. Values will continue to climb as a result of the insidious ef-
fect of inflation.

A properly constructed marital deduction formula is the estate
planner's primary tool in fighting a client's complacency. 4 Wills

93. See S. REP. No. 144, supra note 5, at 127, reprinted in [1981 Supp. 6] U.S. CODE
CONG. & AD. NEws at 314.

94. In planning under the Economic Recovery Tax Act of 1981, estate planners may
wish to consider the following will provisions:

Unified Credit Bequest
(1) Disposition. I devise and bequeath to my Trustee for Trust A [or outright to
persons other than the surviving spouse], hereinafter described [One possibility is
a trust structured in a manner similar to the common bypass trust arrangement
wherein the surviving spouse is given income for life and no general power to ap-
point the property, and the remainder is given to the children or other benefi-
ciaries.], a pecuniary amount equal to that amount which by reason of its inclu-
sion in my taxable estate for federal estate tax purposes, after taking into
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that are amended to contain the increased marital deduction, with-
out more, will give husband and wife a second opportunity to plan
the disposition of the family wealth. Use of the formula will corn-

consideration credits available to my estate against such tax, would not result in
any federal estate tax liability to my estate determined as if that amount alone
were included in my taxable estate. Provided, however, that the amount passing
under this section shall be reduced by the value of any other property passing by
specific bequest to persons other than my surviving spouse or outside of my will
by contract or otherwise which is includable in my taxable estate.

Cf Quilliam, supra note 58, and accompanying text; F. ELLIOTT & D. MALOUF, 11 WEST'S
TEXAS FORMS § 11.5, at 329 (1980).

(2) Spouse not Surviving. [If the provisions of Trust A are identical to Residue
Trust B except for those that apply to the survivor, the testator may wish to pro-
vide for a lapse of this bequest into residue to avoid duplicate trusts.]

See id. (bracketed material is explanatory or alternative language).
Residue
(1) Definition. All the rest, residue and remainder of my property, of whatsoever
kind (whether real, personal or mixed, and whether tangible or intangible) and
wheresoever situated (and including all lapsed bequests and devises which fail for
any reason), I hereby designate as my Residue. [Items of personalty, the family
residence and other items not easily administered in trust should be separately
bequeathed.] However, should I possess one or more powers of appointment
[other than a general power of appointment includable in the testator's taxable
estate under I.R.C. § 2040 which should be exercised in favor of Residue Trust B],
I call attention to the fact that I do not desire to exercise any such power; neither
such power nor any property subject to any such power shall be regarded as part
of my Residue.

Id. (bracketed material is explanatory only).
(2) Disposition. I devise and bequeath my Residue to my Trustee of Residue
Trust B, hereinafter described. [Residue Trust B should be structured in a man-
ner which qualifies for the marital deduction election for deduction of "qualified
terminable interest property" under I.R.C. § 2056(b)(7) or (8) (effective after Dec.
31, 1981) in which the surviving spouse is given a "qualified income interest for
life."]
(3) Election by Executor. My executor, notwithstanding other duties, rights and
obligations conferred by other provisions of my will or by applicable state law,
may at his sole discretion and in the best interests of minimizing the burden of
the federal estate tax upon the combined estates of myself and my spouse, if she
survives me, and in consideration of the use over time of funds available for pay-
ment of that tax, may exercise or fail to exercise any election available under the
statute authorizing the federal estate tax marital deduction for property passing
to my surviving spouse under Residue Trust B. In the event that my executor falls
to exercise that election the provisions of Residue Trust B shall not be altered
except insofar as the amount passing thereunder will be reduced by any federal
estate tax paid by my estate.
(4) Spouse not Surviving. [The testator may wish to provide for an alternative
method of disposing of the Residue if the spouse fails to survive or if the family
dies as a result of a major disaster.]

(Source: Author) (bracketed material is explanatory only).
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bat a problem which has long plagued estate planners, the out-of-
date estate plan. Too often, the estate planner is uninformed about
changes in the amount and composition of family wealth. An oth-
erwise valid plan, distorted by time, may not be brought to any-
one's* attention until the first spouse dies. At that point, under
prior law, the estate tax on half of the family wealth was fixed.
Attempts at after-death planning could not fully prevent unneces-
sary tax. Now, the survivor may be counseled after the first death
to update the plan so that final disposition can be made at the
lowest possible tax cost. The increased marital deduction will pro-
vide the mechanism by which the need for periodic updating of
estate plans may be illustrated to clients.

R. Keith Thompson


