
TITLE 1. HUSBAND AND WIFE
Commentary by Joseph W. McKnight*

SUBTITLE A. THE MARRIAGE
RELATIONSHIP

CHAPTER 1. ENTERING THE MARRIAGE
RELATIONSHIP

SUBCHAPTER A. APPLICATION FOR MARRIAGE
LICENSE

§ 1.01. Marriage License

A man and a woman desiring to enter into a ceremo-
nial marriage shall obtain a marriage license from the
county clerk of any county of this state. A license may
not be issued for the marriage of persons of the same
sex.

Commentary

The marriage licensing process is designed to assure that per-
sons wishing to marry are marriageable according to law. Our pre-
sent civil system replaces an earlier one that was under ecclesiasti-
cal supervision and required periodic public announcements
(publication of banns) of the intention of the persons proposing
marriage so that anyone knowing of an impediment might object.
Banns are still published by some religious groups. An intermedi-
ate civil process involved a pledge of security that no impediments
existed. Our present scheme by which the state grants a license to
marry depends upon full disclosure by the individuals involved,
but does not require any public notice. Some newspapers, however,
make a practice of reporting licenses applied for and granted, and
marriage licenses filed in the county clerk's office are open to pub-

* Professor of Law, Southern Methodist University; B.A., University of Texas, 1947;

B.A., B.C.L., M.A., Oxford University, 1949, 1950, 1954; LL.M., Columbia University, 1959.



§1.01 TEXAS TECH FAMILY SYMPOSIUM

lic inspection.' By requiring a betrothed couple to make a formal
declaration under oath, it is hoped that they will tell the truth, but
little likelihood of any public scrutiny exists beyond that per-
formed by the county clerk or his deputy who issues the license.
The view was expressed in an opinion by the Texas Attorney Gen-
eral that applicants for a marriage license cannot be required to
furnish proof of the veracity of answers given on the application
unless a statute so prescribes." Prosecution for perjury is the ap-
propriate sanction, though violations will be rarely discovered and
seldom prosecuted.' Penal consequences of false swearing were al-
luded to in a 1972 Attorney General Opinion,4 but the failure to
acquire a license before marriage is not a fatal impediment to the
marriage once it is entered into ceremonially.5 Likewise, a license is
not required for an informal marriage evidenced by agreement, co-
habitation, and public notoriety.'

Before the enactment of this section in 1969, the licensing pro-
cess was only generally created by statute in article 4604 of the
Texas Revised Civil Statutes. The amendment of the statute in
1933 omitted the clause stating that the license would supply "suf-
ficient authority to celebrate" a marriage.

As enacted in 1969 the section, consisting of the first sentence
only, referred to "persons" desiring to marry. The correlative pro-
vision in section 1.91, however, specified "a man and a woman."
The attempt of persons of the same sex to use the licensing process
as a step toward marrying caused the legislature to amend section
1.01 in 1973 to conform to the language of section 1.91. The 1973

1. Tzx. ATr'v GEN. Op. No. ORD-254 (1980).
2. TEx. Arr'y GEN. Op. No. M-502 (1969).
3. See TEx. PENAL CODE ANN. § 37.02 (perjury), § 37.03 (aggravated perjury) (Vernon

1974).
4. TEX. ATT'v GEN. Op. No. M-1277 (1972).
5. Chapman v. Chapman, 32 S.W. 564, 565 (Tex. Civ. App.), writ refd, 32 S.W. 871

(Tex. 1895); see Williams v. White, 263 S.W.2d 666 (Tex. Civ. App.-Austin 1953, writ ref'd
n.r.e.) (irregularity in procuring a license is also irrelevant).

6. McClendon v. Brown, 63 S.W.2d 746, 749 (Tex. Civ. App.-Galveston 1933, writ
dism'd). See also TEx. FAM. CODE ANN. § 1.91 (Vernon 1975).

7. Tax. REv. Civ. STAT. ANN, art. 4604 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 1.01 (Vernon 1975)) (originally enacted in 1837 and amended in 1929 and
1933).

[Vol. 13:611



ENTERING MARRIAGE

addition of the second sentence makes the legislative concern
abundantly clear. The meaning of marriage as a bisexual union had
been clearly discussed in Texas Attorney General Opinion No. M-
1216.1 The opinion dealt with constitutional issues of due process
and equal protection. Following the reasoning of the Supreme
Court of Minnesota in Baker v. Nelson,9 the Attorney General con-
cluded that no constitutional right exists for two persons of the
same sex to be married.10 The meaning of marriage as a bisexual
union was reiterated in Texas Attorney General Opinion No. M-
1277.11 Although no Texas authority has considered the issue, a
transsexual male has been elsewhere considered as a "woman" for
the purpose of issuance of a marriage license.12

§ 1.02. Application for License

Except as otherwise provided by Section 1.05 of this
code, persons applying for a license shall:

(1) appear together or separately before the
county clerk;

(2) submit for each applicant:
(A) proof of identity and age as prescribed

by Section 1.04 of this code;
(B) a medical examination certificate or an

exemption order as prescribed by Subchapter B
of this chapter; and,

(C) if required, the documents establishing
parental consent, or a court order, as prescribed
by Subchapter C of this chapter;
(3) provide the information for which spaces are

provided in the application for a marriage license;

8. TEX. Arr'Y GEN. Op. No. M-1216 (1972).
9. 291 Minn. 310, 191 N.W.2d 185 (1971), appeal dismissed, 409 U.S. 810 (1972).
10. TEX. ATT'Y GEN. Op. No. M-1216 (1972). See also Jones v. Hallahan, 501 S.W.2d

588 (Ky. 1973); Anonymous v. Anonymous, 67 Misc. 2d 982, 325 N.Y.S.2d 499 (Sup. Ct.
1971) (with respect to a "marriage" of two males in Texas); Corbett v. Corbett, [19711 P. 83
(1970).

11. TEX. ATr'Y GEN. Op. No. M-1277 (1972).
12. See M.T. v. J.T., 140 N.J. Super. 77, 355 A.2d 204 (App. Div. 1976).
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§1.02 TEXAS TECH FAMILY SYMPOSIUM

and,
(4) take the oath printed on the application and

sign the application before the county clerk.

Commentary

The 1969 version of this section was somewhat revised in
1973.13 Much of the modern regulation concerning entry into the
marriage relationship and the reasons underlying it are rooted in
the debates of the Council of Trent (1545-1563) and the rules
promulgated as a result of that Council. The Council concluded
that the intention to enter into the marital relationship should be
announced publicly in the couple's neighborhood to assure that
those who might know of an impediment would come forward. In
presenting the antecedent version of section 1.02 to the legislature
in 1969, the Family Law Section Council noted that no venue re-
quirement existed with respect to the granting of a marriage li-
cense and that any Texas county clerk might issue a license re-
gardless of the domicile or residence of either of the parties. This
policy has been continued though the question arises whether it
contributes to the effectiveness of the licensing process.

Under article 4604 of the Texas Revised Civil Statutes1 4 it was
generally assumed that applicants for a marriage license had to ap-
pear together before the county clerk to make their declarations.
Some hardships had been experienced, however, by persons from
outside Texas seeking to marry within the state. The legislature,
therefore, adopted the recommendation of the Family Law Section
Council that applicants could appear separately.

§ 1.03. Application Form

(a) The county clerk shall furnish the application
form as prescribed by the Bureau of Vital Statistics of
the State Department of Health.

13. See TEx. ATT'y GEN. Op. No. H-503 (1975).
14. Thx. REV. CIV. STAT. ANN. art. 4604 (Vernon 1960) (current version at TEx. FAM.

CODE ANN. § 1.01 (Vernon 1975)).
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ENTERING MARRIAGE

(b) The application form shall contain:
(1) a heading entitled "Application for Marriage

License, .............. County, Texas";
(2) spaces for each applicant's full name (includ-

ing the woman's maiden surname), address, social
security number, if any, date of birth, and place of
birth (including city, county, and state);

(3) a space for indicating the document tendered
by each applicant as proof of identity and age;

(4) spaces for indicating whether each applicant
has been divorced within the last 30 days;

(5) printed boxes for the applicant to check
"true" or "false" in response to the following state-
ment: "I am not presently married.";

(6) printed boxes for each applicant to check
"true" or "false" in response to the following state-
ment: "The other applicant is not related to me as:

(A) an ancestor or descendant, by blood or
adoption;

(B) a brother or sister, of the whole or half
blood or by adoption; or

(C) a parent's brother or sister of the whole
of [sic] half blood.";
(7) a printed oath reading: "I SOLEMNLY

SWEAR (OR AFFIRM) THAT THE INFORMATION I
HAVE GIVEN IN THIS APPLICATION IS
CORRECT.";

(8) spaces immediately below the printed oath
for the applicants' signatures;

(9) a certificate of the county clerk that the ap-
plicants made the oath and the date and place that it
was made (or that the applicant did not appear per-
sonally but the prerequisites for the license have
been fulfilled as prescribed by Section 1.05 of this
code);

(10) spaces for indicating the date of the mar-
riage and the county in which it is performed; and

(11) a space for the address to which the appli-

615
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§1.03 TEXAS TECH FAMILY SYMPOSIUM

cants desire the executed license to be mailed.

Commentary

The information required here is essentially the same as re-
quired by the application form used before the enactment of the
earlier version of this section in 1969, but the giving of the re-
quired information is not subject to waiver as was the case in
1969.15 Enacted in 1969, subsection (a) remains unchanged.

Changes and refinements in subsection (b) were made in 1973.
The requirement in paragraph (2) of indicating race was included
in the 1969 version despite the repeal of article 4607-the anti-
miscegenation statute. The 1973 version, however, omitted this re-
quirement. An amendment in 1971 added the requirement of list-
ing a social security number. The draftsmen of the 1969 version of
paragraph (3) gave considerable thought to whether it would be
advisable to require underage wards of the state to disclose their
status and to put some limitation on their right to marry under
section 1.51(b). The drafting committee concluded that public dis-
closures would be unwise.

The 1969 version of subsection (b)(4) asked whether each ap-
plicant had been divorced to ensure full disclosure of that fact to
the other applicant. This was included in response to the often-
told tale of a woman who relates to her attorney that "If I had
known that he had been divorced, I would not have married him."
Although the draftsmen had some doubt about the truth of such
an assertion, the question was asked in paragraph (4) to encourage
more complete disclosure. It was thought that a false answer might
provide grounds to avoid the marriage under section 2.44. The
question was omitted in the 1973 draft of the legislation. The legis-
lature's decision to retain a prohibition of remarriage within thirty
days after divorce prompted the retention of paragraph (4) in an
attenuated form.

The provisions of subsections (b)(5) and (6) were added in
1973. The 1969 version of section 1.07(b) could have required
county clerks to perform a judicial function. These new provisions

15. See TEx. Arr'Y GEN. Op. No. H-503 (1975).
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ENTERING MARRIAGE

make such action unnecessary. The 1969 version contained the fol-
lowing statement: "I am not related to the other applicant within
the degrees prohibited by law." Because most applicants are usu-
ally not aware of the relationships that are prohibited by law, par-
agraph (6) inquires about their blood relationship, if any, and sec-
tion 1.07(a)(5), as amended in 1973, directs the clerk not to issue
the license if either applicant reveals a prohibited relationship in
response to this inquiry. Paragraph (7) is a simplified version of
the 1969 oath, and paragraph (8) is paragraph (6) of the 1969 act
renumbered.

Paragraph (9) is an expansion of the 1969 paragraph (7), and
its wording is made consistent with that used elsewhere in the
Code. The expansion includes the requirement that the clerk state
the place and date of the oath or that the prerequisites of section
1.05 for a proxy marriage have been met.

Paragraphs (10) and (11) are the 1969 paragraphs (8) and (9)
renumbered. During the drafting process of the 1969 bill it was
suggested that the original license should be filed and a copy sup-
plied to the spouses. This suggestion was rejected.

In addition to making rather primitive provisions to allow
proxy marriages, the 1969 version of section 1.05 provided that
"any information pertaining to an applicant, other than the appli-
cant's name, may be omitted from the application . . . on the
county judge's written order, issued for good cause shown . .. .

This power was perhaps implicit in prior law, but had not been
given statutory effect. The provision, however, was more broadly
drawn than warranted for its objective. In Texas Attorney General
Opinion No. M-604,1 the question was posed whether the then-
applicable section 1.05 allowed a county judge to waive the por-
tions of section 1.03(b)(4), which required marriage license appli-
cants to furnish information concerning a prior divorce. Although
the Attorney General concluded that the county judge could waive
the requirement of section 1.03(b)(4), the judge could not waive
the county clerk's compliance with section 1.07(c) when aware of
an impediment to license issuance under section 3.66. Suppressing
embarrassing information that might be required by statute was

16. TEx. AT'V GEN. Op. No. M-604 (1970).
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only a secondary objective of section 1.05 under the 1969 act, and
the waiver provisions were omittted in 1973 as ill-advised.

§ 1.04. Proof of Identity and Age

The county clerk shall require proof of identity and
age of each applicant to be established by a certified
copy of the applicant's birth certificate or by some certif-
icate, license, or document issued by this state or another
state, the United States, or a foreign government.

Commentary

In adopting section 1.04 in 1969, the legislature rejected a re-
quirement that applicants under thirty provide a certified copy of
a birth certificate as the sole means for proving their age. This had
been suggested to achieve strict compliance with subchapter C.

The Attorney General has expressed the opinion that a county
clerk is neither obligated nor permitted to accept a court-ordered
waiver of an applicant's furnishing the information here required. 17

The opinion goes on to mention the duty of the underage applicant
to identify a parent whose consent is required under section 1.52,
although such identification is not required by section 1.03.

§ 1.05. Absent Applicant

(a) If only one of the applicants is able to appear per-
sonally before the county clerk to apply for a marriage
license, any adult person or the other applicant may ap-
ply on behalf of the absent applicant.

(b) The person applying on behalf of an absent appli-
cant shall present to the clerk:

(1) the affidavit of the absent applicant as pre-
scribed by Subsection (c) of this section;

(2) proof of the identity and age of the absent ap-

17. TEx. Arr'Y GEN. Op. No. H-503 (1975).
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plicant as provided by Section 1.04 of this code;
(3) a medical examination certificate or an ex-

emption order for the absent applicant as prescribed
by Subchapter B of this chapter; and

(4) if required, the documents establishing pa-
rental consent, or a court order, for the absent appli-
cant as prescribed by Subchapter C of this chapter.
(c) The affidavit of an absent applicant must include:

(1) the absent applicant's full name (including
the maiden surname, if applicable), address, date of
birth, place of birth (including city, county, and
state), citizenship, and social security number, if any;

(2) a declaration that the absent applicant has
not been divorced within the last 30 days;

(3) a declaration that the absent applicant is not
presently married (unless to the other applicant and
they wish to marry again);

(4) a declaration that the other applicant is not
related to the absent applicant as:

(A) an ancestor or descendant, by blood or
adoption;

(B) a brother or sister, of the whole or half
blood or by adoption; or

(C) a parent's brother or sister of the whole
or half blood;
(5) a declaration that the absent applicant

desires to marry, and the name, age, and address of
the person to whom the absent applicant desires to
be married;

(6) the approximate date on which the marriage
is to occur;

(7) the reason the absent applicant is unable to
appear personally before the county clerk for the is-
suance of the license; and

(8) if the absent applicant will be unable to at-
tend the ceremony, the appointment of any adult, ex-
cept the other applicant, to act as proxy for the pur-
pose of participating in the ceremony.

§ 1.0519821



§1.05 TEXAS TECH FAMILY SYMPOSIUM

Commentary

Section 1.05, as enacted in 1969, had two rather divergent
objectives. The primary objective was to allow proxy marriages.
Secondarily, the section provided for the suppression of embarrass-
ing information. Both objectives were therefore served by a provi-
sion allowing the county judge to waive requirements of this sub-
chapter. When the section was redrawn in 1973, it was devoted
entirely to the needs of absent applicants in general and particu-
larly to those who would be parties to proxy marriages. The new
section requires that all the information of the absent applicant be
provided by affidavits and supporting documents required by sec-
tions 1.03 and 1.04 for a present applicant. Subsection (c)(2) was
added in 1975 to prevent a marriage by proxy from being used as a
means of circumventing the provisions of section 3.66. All subsec-
tions following the added subsection (2) were then renumbered
successively. Subsection (c)(7) provides for a ceremony when the
absent applicant is unable to attend. Although the other applicant
or any adult person may make the application on behalf of the
absent applicant, the absent applicant must appoint an adult per-
son other than the present applicant to act as proxy at the cere-
mony. Although the Family Law Section Council considered provi-
sions for the absent person to take part in the ceremony by
telephone or electronic voice communication, the Military Law
Section argued that the use of such means for members of the
armed forces might lend itself to fraud. Therefore, the provisions
were omitted. That omission does not, however, preclude the par-
ties from using such means of communication, if feasible; but such
use is not an alternative to the necessity of a proxy under subsec-
tion (c).

The press indicates that proxy marriages, although infre-
quently wanted, do occasionally occur. For example, The Dallas
Morning News, April 4, 1973, reported the proxy marriage of an
absent airman to a woman in Hunt County; and The Dallas Morn-
ing News, April 9, 1970, reported the marriage of a business man
absent in Australia to a Dallas woman. In both cases a proxy acted
for the absent applicant, and in neither case were voice communi-

620
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cations used.'8

§ 1.06. Execution of Application

(a) The county clerk shall:
(1) determine that all necessary information

(other than the date of the marriage ceremony, the
county in which it is conducted, and the name of the
person who performs the ceremony) is entered in the
application and that all necessary documents are
submitted to him;

(2) administer the oath to each applicant appear-
ing before the clerk;

(3) have each applicant appearing before the
clerk sign the application in his presence; and

(4) execute his certificate on the application.
(b) A person appearing before the clerk on behalf of

an absent applicant is not required to take the oath on
behalf of the absent applicant.

Commentary

As enacted in 1969, section 1.06 only contained subsection (a).
The provisions of subsection (a) reflect the 1969 practice and com-
ply with the provisions of section 1.03(b). In 1973 subsection (b)
was added, with minor word changes in subsection (a)(2) and (3) to
conform to amended section 1.05.

§ 1.07. Issuance of License

(a) The county clerk may not issue a license to the
applicants if:

(1) either applicant fails to provide information
as required by Sections 1.02 and 1.05 of the code;

18. See also TEx. ATT'Y GEN.'Op. No. M-1287 (1972).
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§ 1.07 TEXAS TECH FAMILY SYMPOSIUM

(2) either applicant fails to submit proof of age
and identity;

(3) either applicant is under 14 years of age and
has not received a court order under Section 1.53 of
this code;

(4) either applicant is 14 years of age or older
but under 18 years of age and has received neither
parental consent nor a court order under Section
1.53 of this code;

(5) either applicant fails to comply with the re-
quirements of Subchapter B of this chapter;

(6) either applicant checks "false" in response to
a statement in the application, except as provided in
Subsection (b) of this section, or fails to make a re-
quired declaration in an affidavit required of an ab-
sent applicant; or

(7) either applicant indicates that he or she has
been divorced by a decree of a court of this state
within the last 30 days.

(b) If an applicant checks "false" in response to the
statement "I am not presently married," the county clerk
shall inquire as to whether or not the applicant is pres-
ently married to the other applicant. If the applicant
states that he is presently married to the other appli-
cant, the county clerk shall record that statement on the
license prior to the administration of the oath. The
county clerk may not refuse to issue a license on the
ground that the applicants are already married to each
other.

(c) On the proper execution of the application, the
clerk shall prepare the license. On the reverse side of the
license he shall enter the names of the licensees and, for
each of them, the date of the medical examination or the
fact that an exemption was obtained, and the name of the
person appointed to act as proxy for an absent applicant,
if any.

[Vol. 13:611



ENTERING MARRIAGE

Commentary

Although compliance with the premarital medical examination
can produce a brief delay between the engagement and the mar-
riage ceremony, Texas does not have a statutory waiting period be-
tween the issuance of the marriage license and the date of mar-
riage. In drafting the 1969 bill the Family Law Section Council felt
that a waiting period should be required to deter hasty or impul-
sive marriages. Therefore, provision was made in the proposed
draft of section 1.07 for a three-day delay between the application
for the license and its issuance. A correlative provision was incor-
porated in the proposed section 2.04. Both provisions were excised
by the legislature. The waiting period had been provided by law
between June 1929 and August 1933.10 Experience at that time in-
dicated that, rather than complying with the waiting period, many
prospective applicants in counties near state borders were married
in other states, and in other counties, the county judge ordered the
clerk to issue the license immediately.

Subsection (a)(3) was amended and subsection (a)(4) was
added in 1975 to conform the provisions of this section to those of
sections 1.51, 1.52 and 1.53, as amended in 1975. The subsections
following the new subsection (a)(4) were therefore renumbered.

As enacted in 1969 subsection (c) related to the prohibition
against remarriage within six months following the date of the di-
vorce decree contained in section 3.66, which was also enacted in
1969. The Attorney General concluded that the clerk should not
issue a license if he knew that one of the applicants had been di-
vorced in Texas within six months prior to the application for the
license.20 Subsection (a)(7), shortening the period to thirty days,
was added in 1975 to replace the 1969 version of subsection (c),
which had been omitted by oversight in 1973. Prior to the enact-
ment of the 1975 provision, the Attorney General had expressed
the opinion that a license might be issued by a clerk if a wedding
date was set more than thirty days following the divorce of the
person seeking the license and the license was sought during the

19. See 1929 Tex. Gen. Laws, ch. 114, § 1, at 260 (former article 4604b, repealed 1933).
20. TEx. Arr'Y GEN. Op. No. M-604 (1970). See also Tzx. Arr'Y GEN. Op. No. M-768

(1971).
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thirty-day period.2 1 The enactment of subsection (a)(7) may super-
sede that opinion. The Attorney General has since expressed the
opinion that the thirty-day period after a divorce, during which
divorced persons may not marry, begins to run at the divorce
court's rendition of a divorce rather than at the entry of the di-
vorce decree.2 2 This view is consistent with those authorities deal-
ing with the finality of a divorce decree rendered but not entered
before a party dies. The opinion also resolves the conflict between
subsection (a)(7) and section 3.66 with respect to the remarriage of
a divorced couple. In that instance the provisions of section 3.66
prevail, and the couple can remarry each other within thirty days
after their divorce.2 s

As enacted in 1969 the provisions of subsection (b) required
the county clerk to refuse a license if he knew of any fact that
would make the marriage void or voidable under the act. In effect,
this provision required the clerk to make judicial decisions. The
provisions, therefore, were replaced in 1973 by a new subsection
(a), which makes the duties of the clerk mechanical and ministe-
rial. In changing subsection (b) of 1969 to subsection (a), "may"

was substituted for "shall." The new subsection (b) of 1973 also
relates to remarriage of applicants already married. The third sen-
tence deals with the issues raised in Texas Attorney General Opin-
ion No. M-717.14

Subsection (c) contains the provision of subsection (a) as en-
acted in 1969 with a word addition and an additional requirement
for proxy marriages.

§ 1.08. Recording

The county clerk shall record all licenses issued by
him and shall record all documents submitted with appli-
cations for licenses or note a summary of them on the
application.

21. TEx. A'rr'y GEN. Op. No. H-581 (1975).
22. TEx. ATT'y GEN. Op. No. H-939 (1977).
23. Id.
24. Tgx. Arr'y GEN. Op. No. M-717 (1970).
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Commentary

This is a language modernization of the statutory law existing
in 1969. Although the section as enacted in 1969 has not been
amended, it has been suggested that it might be more appropriate
for the county clerk to file documents submitted with applications
rather than to record and summarize them.

The draftsmen of section 1.08 considered the imposition of an
independent penalty against underage applicants who seek by
means of perjury an unauthorized license to marry and a require-
ment that notice of the penalty as well as that for false swearing be
posted in the county clerk's office. This suggestion, however, was
rejected by the draftsmen.

§ 1.09. Violation by County Clerk

A county clerk or deputy county clerk who violates
or fails to comply with any provision of this subchapter
is guilty of a misdemeanor and upon conviction is punish-
able by a fine of not less than $200 nor more than $500.

Commentary

These penalties for violation of the licensing process were ef-
fective in 1969 when the Code was enacted. The penalties and
those found in sections 1.36, 1.37 and 1.81(b) were placed in the
Family Code rather than the Penal Code in accordance with the
general policy of legislative recodification in order to make them
more readily apparent to those who might be tempted to violate
them.

SUBCHAPTER B. MEDICAL EXAMINATION

§ 1.21. Medical Examination Certificate Required

Except as provided by Section 1.22 of this code, the
county clerk shall not issue a marriage license unless
each applicant submits at the time of the application a

625
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medical examination certificate as prescribed by this
code.

Commentary

Although there was some debate among the draftsmen of the
1969 act over whether premarital medical examinations were use-
ful, many medical authorities felt they served a worthwhile pur-
pose. In 1969 only three states did not require similar examina-
tions before issuing a marriage license. The tests are those
prescribed by the acts of 1929 and 1949.25

§ 1.22. Exemption Order

On the joint application of both applicants for a mar-
riage license, the judge of any county or district court, or
court of domestic relations, of the county in which the li-
cense is to be issued may issue a written order exempt-
ing the applicants from the medical examination require-
ments of this chapter if he is satisfied by proof that
sufficient grounds exist for the exemption and that the
exemption will not adversely affect the public health and
welfare. The hearing. on the application shall be private,
and all records relating to the application shall be held in
absolute confidence and shall not be opened to public
inspection.

Commentary

This section can be used to circumvent the purposes of the
subchapter on very modest grounds. It is an adaptation of article
4604d, section 8 of the Texas Revised Civil Statutes." A 1973
amendment, which was neither sponsored by nor opposed by the

25. Tx. REv. Civ. STAT. ANN. arts. 4604c, 4604d (Vernon 1960) (current version at
TEx. FAM. CODE ANN. §§ 1.21-.32 (Vernon 1975 & Supp. 1982)), construed as in pan
materia in TEx. A'rr'y GEN. Op. No. M-287 (1968).

26. TEx. REv. Civ. STAT. ANN. art. 4604d, § 8 (Vernon 1960) (current version at TEx.
FAM. CODE ANN. § 1.22 (Vernon 1975)).
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Family Law Section, added the reference to judges of domestic re-
lations courts, as family district courts were then labeled.

§ 1.23. Form and Content of Certificate

The medical examination certificate shall be made on
a two-part form prescribed and supplied by the State
Department of Health. One part of the form shall be for
the laboratory statement and the other part shall be for
the physician's statement.

Commentary

This section is an adaptation of article 4604d, section 3 of the
Texas Revised Civil Statutes.2

§ 1.24. Serologic Tests

The first step in obtaining a medical examination cer-
tificate is to have a standard serologic test made by a
state, county, or city laboratory, or a private laboratory
approved by the State Department of Health. The appli-
cant may apply to the laboratory in person for the test or
may have a blood specimen taken by the physician for
transmittal to the laboratory.

Commentary

This section is derived from the provisions of article 4604d,
sections 1, 2, and 4 of the Texas Revised Civil Statutes.'s

27. Id. § 3 (current version at TEx. FAm. CODE ANN. § 1.23 (Vernon 1975)).
28. Id. §§ 1, 2, 4 (current version at TEx. FAM. CODE ANN. §§ 1.24-.27, 1.29-.33 (Vernon

1975 & Supp. 1982)).
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§ 1.25. Tests to be Prescribed by Health Department

The State Department of Health shall prescribe stan-
dard serologic tests for determining the existence of in-
fectious syphilis in applicants for marriage licenses.

Commentary

This section is derived from article 4604d, section 4 of the
Texas Revised Civil Statutes."9

§ 1.26. Duties of Laboratory

The laboratory shall:
(1) conduct a standard serologic test prescribed

by the Texas Department of Health Resources;
(2) complete the laboratory statement and the

detailed laboratory report on the prescribed forms
and have them signed by the person authorized to
enter the results of the test;

(3) transmit the laboratory statement and one
copy of the detailed laboratory report to the desig-
nated physician; and

(4) transmit a copy of the detailed reactive labo-
ratory report to the Texas Department of Health Re-
sources weekly except that positive darkfields
(syphilis) shall be reported within 24 hours.

Commentary

As enacted in 1969 this section is an amplification of article
4604d, section 2 of the Texas Revised Civil Statutes. 0 Paragraphs
(1), (2), and (4) were revised in 1977. The Texas Department of
Health Resources is now called the Texas Department of Health.3 '

29. Id. § 4 (current version at TEx. FAm. CODE ANN. § 1.25 (Vernon 1975)).
30. Id. § 2 (current version at TEX. FAM. CODE ANN. § 1.26 (Vernon Supp. 1982)).
31. TEX. REv. Civ. STAT. ANN. art. 4418g(c) (Vernon Supp. 1982).
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§ 1.27. Content of Laboratory Statement

The laboratory statement shall specify the name and
address of the person tested, the name and address of
the physician to whom the report is sent, the name of the
test, and the date of the test. This statement shall not in-
clude the result of the test.

Commentary

This section is an amplification of article 4604d, section 2 of
the Texas Revised Civil Statutes.2

§ 1.28. Detailed Laboratory Report

The detailed laboratory report shall include the re-
sult of the test. The copy submitted to the State Depart-
ment of Health shall be held confidential and shall not be
opened to public inspection. However, on the order of the
court, the report is admissible as evidence in any judicial
proceeding if it is relevant and material to any issue in-
volved in the proceeding. The department may use these
reports, without disclosing identities of persons, in com-
piling statistics for any purpose.

Commentary

This section restates the provisions of article 4604d, section 6
of the Texas Revised Civil Statutes.3 8

§ 1.29. Public Laboratories to Conduct Tests Free of

32. Id. art. 4604d, § 2 (Vernon 1960) (current version at TEX. FXM. CODE ANN. § 1.27
(Vernon 1975)).

33. Id. § 6 (current version at Tax. FAM. CODE ANN. § 1.28 (Vernon 1975)).
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Charge

All state, county, and city laboratories shall conduct
the standard serologic tests and make the reports re-
quired by this chapter free of charge.

Commentary

This section is a restatement of the second sentence of article
4604d, section 4 of the Texas Revised Civil Statutes.3 4

§ 1.30. List of Approved Private Laboratories

The State Department of Health shall furnish each
county clerk a list of approved private laboratories. The
department shall keep the list current with necessary
additions and deletions.

Commentary

This section restates the provisions of the fourth sentence of
article 4604d, section 4 of the Texas Revised Civil Statutes.3 The
duties of the State Department of Health are now performed by
the Texas Board of Health.6

§ 1.31. Examination; Issuance of Certificate

After receiving the laboratory report and examining
the applicant, the physician may execute the physician's
statement on the prescribed form and issue the com-
pleted medical examination certificate to the applicant.
However, the physician shall not issue the certificate if
he knows or has reason to believe that the applicant has
any infectious condition of syphilis or other venereal
disease.

34. Id. § 4 (current version at TEx. FAM. CODE ANN. § 1.29 (Vernon 1975)).
35. Id.
36. TEx. REv. Civ. STAT. ANN. art. 4418g(a) (Vernon Supp. 1982).
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Commentary

This section is an adaptation of various provisions of article
4604d, section 1 of the Texas Revised Civil Statutes."

§ 1.32. Content of Physician's Statement

The physician's statement must declare that on a
specified date (which must be within the 21-day period
immediately preceding the date the marriage license is
applied for), the applicant was given a thorough exami-
nation for infectious venereal disease, including a stan-
dard serologic test, and that the results of the examina-
tion, test, and history showed that, in the opinion of the
examining physician, the applicant was free of any infec-
tious condition of syphilis or other venereal disease.

Commentary

This section is an adaptation of article 4604d, sections 1 and
10 of the Texas Revised Civil Statutes, 8 with an enlargement of
the former fifteen-day period to twenty-one days.

§ 1.33. Physician

Except as provided by Section 1.34 of this code, the
physician's statement must be executed by a physician
licensed to practice medicine in this state.

Commentary

This requirement was implicit in the law applicable in 1969.39

37. Id. art. 4604d, § 1 (Vernon 1960) (current version at TEx. FAM. CODE ANN. § 1.31
(Vernon 1975)).

38. Id. §§ 1, 10 (current version at TEx. FAM. CODE ANN. § 1.32 (Vernon 1975)).
39. See TEX. AT'Y GEN. Op. No. 0-5755 (1943).

1982] §1.33



§1.34 TEXAS TECH FAMILY SYMPOSIUM

§ 1.34. Nonresident Applicants

An applicant who resides in another state or terri-
tory may present a medical examination certificate exe-
cuted by a physician who is licensed to practice medicine
in that state or territory and by a laboratory approved
by the official health agency of that state or territory, on
the forms prescribed by the Texas State Department of
Health under this chapter. If the standard serologic test
was conducted by a private laboratory, the certificate
must be accompanied by the affidavit of the director of
the laboratory that the laboratory is certified by the
state or territorial health agency.

Commentary

This section is an adaptation of article 4604d, section 5 of the
Texas Revised Civil Statutes.4 o The duties of the State Depart-
ment of Health are now performed by the Texas Board of
Health."'

§ 1.35. Reporting of Venereal Disease Cases

Nothing in this chapter affects any law, rule, or regu-
lation relating to reporting of cases of venereal disease
discovered by physicians in the course of their practice.

Commentary

This section is a reenactment of article 4604d, section 9 of the
Texas Revised Civil Statutes42 with minor word changes.

40. TEX. REv. CIV. STAT. ANN. art. 4604d, § 5 (Vernon 1960) (current version at Tax.
FAM. CODE ANN. § 1.34 (Vernon 1975)).

41. Id. art. 4418g(a) (Vernon Supp. 1982).
42. Id. art. 4604d, § 9 (Vernon 1960) (current version at TEx. FAM. CODE ANN. § 1.35

(Vernon 1975)).
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§ 1.36. Violation by County Clerk

A county clerk or deputy county clerk who violates
or fails to comply with any provision of this subchapter
is guilty of a misdemeanor and upon conviction is punish-
able by a fine of not less than $200 nor more than $500.

Commentary

This section repeats the penalty provided in article 4604d, sec-
tion 13 of the Texas Revised Civil Statutes.'3

§ 1.37. Giving False Information

A person who knowingly gives false information in
any medical examination certificate or detailed labora-
tory report is guilty of a misdemeanor and upon convic-
tion is punishable by a fine of not less than $200 nor
more than $500.

Commentary

As originally provided for in article 4604d, section 13 of the
Texas Revised Civil Statutes," a penalty is prescribed for one who
misrepresents any fact required to be stated in any medical exami-
nation certificate or laboratory report; however, no correlative re-
quirement exists in subchapter A that the applicant provide proof
of identity for the medical certificate.

§ 1.38. Rubella Test Requirement

The State Board of Health may require all female
applicants for marriage licenses to present laboratory
evidence of immunological response to rubella (German
measles) to the county clerk prior to the issuance of a

43. Id. § 13 (current version at Thx. FAM. CODE ANN. § 1.36 (Vernon 1975)).
44. Id. (current version at Tzx. FAm. CODE ANN. § 1.37 (Vernon 1975)).
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marriage license. Such laboratory evidence of immuno-
logical response shall indicate immunity to or suscepti-
bility to rubella (German measles). The board may pro-
mulgate rules and regulations regarding the form and
content of the required laboratory evidence. This section
does not apply to a female applicant who is over 50
years of age or who has had a surgical sterilization.

Commentary

This section was added in 1973 by a bill that was not proposed
by the Family Law Section; however, it covered subject matter
long under discussion by the Family Law Section and was not ob-
jected to by the Section."" The Texas Board of Health now has the
powers of the State Board of Health."6

SUBCHAPTER C. UNDERAGE APPLICANTS

§ 1.51. Age Requirements: General Rules

Except with parental consent as prescribed by Sec-
tion 1.52 of this code or with a court order as prescribed
by Section 1.53 of this code, the county clerk shall not
issue a marriage license if either applicant is under 18
years of age.

Commentary

The age of fourteen had been the minimum age for marriage
of males from 1837 to 1866, at which time the minimum age for
marriage for females was twelve. After 1866 males under sixteen
and females under fourteen could not marry.' 7 This rule was car-
ried forward in section 1.51(a) until 1973. Although the Family
Law Section Council recommended in 1973 that the legislature re-
tain the dual minimum ages, the house concluded that the mini-
mum age of marriage should be made uniform for both sexes at

45. See McKnight, Marital Policy Changes, 31 TEx. B.J. 627, 628 (1968).
46. TEX. REV. CIv. STAT. ANN. art. 4418g(a) (Vernon Supp. 1982).
47. Id. art. 4603 (Vernon 1925) (repealed 1969) (originally enacted at 1866 Tex. Gen.

Laws, ch. 76, § 1, at 72, 5 H. GAMMEL, LAWS OF TEXAS 990 (1898)).

634

[Vol. 13:611



ENTERING MARRIAGE

sixteen, and the 1973 revision so provided, subject to judicial
waiver as provided in section 1.51(c). In 1975, however, when the
language of this section was substantially simplified and sections
1.52 and 1.53 were also amended, it was the considered recommen-
dation of the Family Law Section Council that the minimum age of
fourteen for marriage for females in effect through 1973 should be
restored and extended to males. The legislature made fourteen the
minimum age for marriage with parental consent.' In 1975 it was
further provided that parental consent should be granted for the
marriage of persons of either sex between the ages of fourteen and
eighteen, or failing that, judicial consent to marry might be
granted to persons of those ages or below the age of fourteen.

In 1969, chapter 2 of this title failed to provide whether a mar-
riage of a person under the minimum age was void or voidable, and
the earlier case law on this point was in conflict.' 9 A new section
2.41(a) was added in 1973 to provide that unauthorized marriages
of persons below the minimum age are voidable and not void.

§ 1.52. Underage Applicant: Parental Consent

(a) If the applicant is 14 years of age or older but
under 18 years of age, the county clerk shall issue the
license if parental consent is given as prescribed by this
section.

(b) Parental consent must be evidenced by a written
declaration on a form supplied by the county clerk in
which the person consents to the marriage and swears
that he or she is a parent (when there is no judicially
designated managing conservator or guardian of the ap-
plicant's person) or a judicially designated managing

48. It appears that the legislature made a wise decision. The United States Supreme
Court subsequently struck down similar age differentials in Craig v. Boren, 429 U.S. 190
(1976). In Craig, an Oklahoma law permitted the sale of 3.8% beer for off-premises con-
sumption to women at age eighteen, but it required men to be twenty-one. Id. at 191-92.

49. Compare Williams v. State, 219 S.W.2d 509, 512 (Tex. Civ. App.-Galveston 1949,
no writ) (voidable), with Carson v. State, 94 Tex. Crim. 159, 249 S.W. 1052 (1923) (void).
See also Hardy v. State, 37 Tex. Crim. 55, 38 S.W. 615 (1897).
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conservator or guardian (whether an individual, author-
ized agency, or court) of the applicant's person.

(c) Except as otherwise provided by this section, con-
sent must be acknowledged before the county clerk at
the time the application is made for the marriage license.

(d) If the person giving parental consent resides in
another state, the consent may be acknowledged before
an officer authorized to issue marriage licenses in that
state.

(e) If the person giving parental consent is unable
because of illness or incapacity to comply with the provi-
sions of Subsection (c) or (d) of this section, the consent
may be acknowledged before any officer authorized to
take acknowledgements; but it must be accompanied by
a physician's affidavit stating that the person giving pa-
rental consent is unable to be present because of illness
or incapacity.

Commentary

The present section 1.52 was enacted in 1973. In 1975 the min-
imum age in subsection (a) was reduced from sixteen to fourteen.
In 1973 some major revisions were made in subsection (a) and
some minor ones in subsections (b), (d), and (e) as enacted in 1969.
One of the principal objectives of the 1969 legislation was to give
parents or others in loco parentis the standing to annul ceremonial
marriages entered into by minors without the required consent as
provided in section 2.41. When it proposed the 1969 legislation, the
Family Law Council also recommended that both judicial and pa-
rental consent be required when females between the ages of four-
teen and sixteen or males between sixteen and eighteen wished to
be married. The proposal also stated that judicial consent would be
sufficient if the required parental consent were withheld against
the best interests of the applicant wishing to marry. The senate,
however, thought that the requirement of judicial as well as paren-
tal consent was too severe and that the responsibility for giving
consent should be in parents alone. The floor amendment to
achieve this purpose, however, inadvertently omitted all references
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to judicial consent, including the provision allowing recourse to the
courts when parental consent was improvidently refused. This
oversight was corrected in 1973 by the addition of section 1.53.

. As enacted in 1969, section 1.51(b) reduced the minimum age
for males who might marry without parental consent from twenty-
one to nineteen, but the age for females who might marry without
parental consent was set at eighteen. This was done even though
the statute dealing with the removal of disabilities and testamen-
tary powers was then set at eighteen for both males and females.
The 1973 amendment gave both males and females of eighteen the
right to marry without obtaining parental consent. This subsection
(b) is designed to cover all situations requiring consent of those in
loco parentis to the child: actual or adoptive parents, foster par-
ents, parents having custody on remand from the juvenile court,
welfare agencies to whom the child has been committed by a court,
the court itself, or the Texas Youth Council. The language was re-
worded in 1973 to conform to the new nomenclature of title 2. The
1969 version of subsection (b) dealt with consent to marriage by
''an actual custodian" of an underage applicant who does not have
a natural guardian or judicially designated custodian or guardian.
This situation is now covered in section 1.53.

When subsection (b) was presented to the legislature in 1969,
the Family Law Section Council pointed out that the provisions
appeared broad enough to cover wards of the state, delinquents
and dependents, or neglected children. The suggestion was made
that if the legislature desired to extend the power of the juvenile
court to all wards of the state under twenty-one years of age, a
special provision for wards of the state should be added as a sec-
tion 1.54. This, however, was not done.

§ 1.53. Underage Applicant: Court Order

(a) A person who is under 18 years of age may peti-
tion in his own name in a district court for an order
granting permission to marry. In all suits filed under this
section, the trial judge may advance the cause if he de-
termines that the best interest of the applicant would be
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served by an early hearing.
(b) The petition must be filed in the county where a

parent resides if a managing conservator or a guardian
of the person has not been appointed. If a managing con-
servator or a guardian of the person has been appointed,
the petition must be filed in the county where the manag-
ing conservator or the guardian of the person resides. If
no person authorized to consent to marriage for the child
resides in this state, the petition must be filed in the
county where the child lives.

(c) The petition shall include a statement of the rea-
sons the child desires to marry, whether each parent is
living or dead, the name and residence address of each
living parent, and whether or not a managing conserva-
tor or a guardian of the person has been appointed for
the child.

(d) Process shall be served as in other civil cases on
each living parent of the child, or if a managing conser-
vator or a guardian of the person has been appointed, on
the managing conservator or guardian of the person. Ci-
tation may be given by publication as in other civil cases,
except that notice shall be published one time only.

(e) The court shall appoint a guardian ad litem to re-
present the child in the proceeding and to speak for or
against the petition in the manner he believes to be in
the best interest of the child. The court shall prescribe a
fee to be paid by the child for the services of the guard-
ian ad litem; and the fee shall be collected as are other
costs of the proceeding.

(f) If, after a hearing, the court, sitting without a
jury, believes marriage to be in the best interest of the
child, it shall make an order granting the child permis-
sion to marry.

Commentary

As enacted in 1973 and amended in 1975, this section allows
an applicant to petition a district court for an order granting per-
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mission to marry if the applicant is over fourteen and it is impossi-
ble to get parental consent or if the applicant is under fourteen.
Venue is placed in the county of residence of the person within the
state who refuses consent, or if no person who is authorized to con-
sent to marriage resides within the state, venue is put in the
county where the child lives. In the interest of avoiding delays that
might be occasioned by a parent's request for a jury trial, subsec-
tion (f) was amended in 1975 to provide for trial without a jury,
and a new sentence was added to subsection (a) to afford the peti-
tioning child a prompt hearing. A second sentence was added to
subsection (d) to provide for a single publication in the case of ci-
tation by publication as provided for in sections 3.26, 3.521, 11.05,
and 11.051.

In some instances utilization of chapter 31 for removal of disa-
bilities of minority is an alternative approach to marriage without
parental consent. However, on its face section 1.52 still presents a
barrier, and the terms of chapter 31 raise some questions about
how a court should deal with parental objections or refusal to ver-
ify the petition.

In 1969, article 4605(c) of the Texas Revised Civil Statutes,"0

giving the county judge power to waive parental consent for mar-
riage of underage persons, was repealed and nothing was enacted
to replace it when the proposed provisions of section 1.53 were in-
advertently excised.5 1 During the period 1970-1973, in instances
when parental consent was withheld, the courts had to rely on im-
plications of the Texas Penal Code 52 that some judge had power to
give consent to marry if parental consent was withheld. Comfort
for this construction of the Penal Code was taken from Combs v.
Commonwealth.

5 3

In some cases, persons have married out of the state to evade
the Texas prohibitions. The Family Law Section Council recom-
mended in 1969 that such action render the marriage void. This
recommendation, however, was not accepted by the legislature.

50. TEx. REv. CIv. STAT. ANN. art. 4605(c) (Vernon 1960) (repealed 1969) (reenacted in
1973, as expanded, in TEx. FAM. CODE ANN. § 1.53 (Vernon Supp. 1982)).

51. See commentary to § 1.52 supra.
52. TEx. PENAL CODE ANN. art. 506 (Vernon 1925).
53. 283 S.W.2d 714 (Ky. 1955).
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SUBCHAPTER D. CEREMONY AND RETURN OF
LICENSE

§ 1.81. Expiration of License

(a) Unless both applicants were exempted by court
order from the medical examination requirements of this
chapter, the marriage license expires at the end of the
21-day period immediately following the date of the
medical examinations (or the earlier of the two examina-
tions if they were conducted on different days), if the
marriage ceremony has not been conducted within that
period. The person who is to conduct the marriage cere-
mony shall determine this information from the county
clerk's endorsement on the license.

(b) A person who conducts a marriage ceremony af-
ter the license has expired is guilty of a misdemeanor
and upon conviction is punishable by a fine of not less
than $200 nor more than $500.

Commentary

To obviate some instances of hardship, subsection (a), as en-
acted in 1969, extended the expiration date of a license from
fifteen to twenty-one days.5 4 Subsection (b) replaced the provisions
of articles 404 and 406 of the former Texas Penal Code.

§ 1.82. Ceremony

(a) On receiving an unexpired marriage license, any
authorized person may conduct the marriage ceremony.

(b) A person unable to appear for the ceremony may
assent to marriage by the appearance of a proxy ap-
pointed in the affidavit prescribed by Section 1.05 of this
code.

54. See TEx. FAM. CODE ANN. § 1.32 (Vernon 1975).
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Commentary

Subsection (a), enacted in 1969 and reenacted in 1973 with mi-
nor word changes, is a continuation of the prior law expressed in
article 4604 of the Texas Revised Civil Statutes.5 Subsection (b)
was added in 1973 to conform to section 1.05 with respect to proxy
marriages, although the language is directory as to the proxy's par-
ticipation in the ceremony, rather than mandatory as might be ex-
pected from the provisions of section 1.05(c)(8). In Coulter v. Me-
lady,5" the court concluded that the official conducting any
marriage ceremony "is not required to elicit particular or specific
information or answers from a party to the marriage, nor are par-
ticipants required to speak or respond" in any particular way.57

§ 1.83. Persons Authorized to Conduct Ceremony

(a) The following persons are authorized to conduct
marriage ceremonies:

(1) licensed or ordained Christian ministers and
priests;

(2) Jewish rabbis;
(3) persons who are officers of religious organi-

zations and who are duly authorized by the organi-
zation to conduct marriage ceremonies; and

(4) justices of the supreme court, judges of the
court of criminal appeals, justices of the courts of ap-
peals, judges of the district, county, and probate
courts, judges of the county courts at law, courts of
domestic relations and juvenile courts, retired jus-
tices and judges of such courts, justices of the peace,
retired justices of the peace, and judges and magis-
trates of the federal courts of this state.

55. TEx. REV. CIV. STAT. ANN. art. 4604 (Vernon 1960) (current version at TEx. FAM.
Cons ANN. § 1.82 (Vernon 1975)).

56. 489 S.W.2d 156 (Tex. Civ. App.-Texarkana 1972, writ ref'd n.r.e.), cert. denied,
414 U.S. 823 (1973).

57. Id. at 158.
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(b) For the purposes of this section, a retired judge of
a county court, probate court, county court at law, court
of domestic relations, or juvenile court or a retired jus-
tice of the peace is a person who has an aggregate of at
least 15 years of service as judge of any court or courts
or as justice of the peace and who has ceased to serve in
that capacity. The person is considered as retired in the
capacity of last service.

Commentary

This section, enacted in 1969, recodified and expanded article
4602 of the Texas Revised Civil Statutes. 8 The section was subse-
quently amended in 1977, 1979, and 1981 to include all persons
who might be reasonably called upon to perform marriage ceremo-
nies except municipal judges, who have been omitted at the behest
of justices of the peace.

No specific provision is made for Quaker marriages in either
section 1.82 or 1.83. It is Quaker tradition for the couple to ex-
change vows before the congregation at a meeting especially ap-
pointed for that purpose. The draftsmen of this section concluded
that members of the congregation, acting as witnesses, are deemed
officers of the religious organization duly authorized by the organi-
zation to conduct marriage ceremonies within section 1.83.

§ 1.84. Return of License; Penalty for Violation

(a) The person who conducts the ceremony shall
enter on the license the date and county in which it was
performed and his or her name as the person who per-
formed the ceremony, subscribe it and return the license
to the county clerk who issued it within 30 days after the
ceremony is conducted.

(b) A person who violates or fails to comply with any
provision of this section is guilty of a misdemeanor and

58. TEX. REV. Civ. STAT. ANN. art. 4602 (Vernon 1960) (current version at Tzx. FAM.
CODE ANN. § 1.83 (Vernon Supp. 1982)).
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upon conviction is punishable by a fine of not less than
$200 nor more than $500.

Commentary

In section 1.84, as originally proposed by the Family Law Sec-
tion Council, sixty days were allowed for return of the license after
the ceremony. To facilitate compliance by county clerks with the
ninety-day rule in rule 50b of article 4477 of the Texas Revised
Civil Statutes,59 the legislature concluded that only thirty days
need elapse before the license should be returned.

§ 1.85. Recording of License; Delivery to Licensees

The county clerk shall record the returned license
and shall mail the license to the address indicated in the
application. On the application form the county clerk
shall record the date of the marriage ceremony, the
county in which it was conducted, and the name of the
person who conducted the ceremony.

Commentary

This section is an expanded recodification of article 4606 of
the Texas Revised Civil Statutes.6

§ 1.86. Duplicate License

(a) On the application and proof of identity of a per-
son whose marriage is recorded in the records of the
county clerk, the county clerk shall issue a duplicate
marriage license completed with information as con-
tained in the records.

(b) On the application and proof of identity of both

59. Id. art. 4477, rule 50b (Vernon 1976).
60. Id. art. 4606 (Vernon 1960) (current version at TEx. FAM. CODE ANN. § 1.85

(Vernon 1975)).
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persons to whom a marriage license was issued but not
recorded as required by Section 1.85 of this code, the
county clerk shall issue a duplicate license if each person
applying submits to the clerk an affidavit stating:

(1) that the persons to whom the original license
was issued were married to each other by a person
authorized to conduct marriage ceremonies before
the expiration date of the original license;

(2) the name of the person who conducted the
ceremony; and

(3) the date on which the marriage ceremony
occurred.

Commentary

This section was added in 1975. Subsection (a) gives statutory
authorization for issuance of a duplicate returned and recorded li-
cense to persons whose marriage is so evidenced. It was the prac-
tice in many counties theretofore to issue a duplicate license when
a returned and recorded license had been lost or destroyed.

Subsection (b) allows both parties to a marriage performed
pursuant to a valid license, which was not recorded following the
ceremony of marriage as provided in section 1.85, to acquire a du-
plicate license by submitting to the county clerk proof of their
identity and an affidavit stating that as recipients of the original
license they were married by a person authorized to conduct the
ceremony as provided in section 1.83, the name of that person, and
the date on which the ceremony was conducted. Although it is not
expressly stated, the reference to the county clerk seems to be to
the clerk who issued the original license. It is clear, however, that
both parties to a marriage must apply for the duplicate license
under subsection (b). The implication of subsection (b) is that the
county clerk will enter on the duplicate license and the application
the information supplied in the affidavit and will deliver the com-
pleted duplicate license to the requesting couple.
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SUBCHAPTER E. MARRIAGE WITHOUT
FORMALITIES

Introductory Commentary

At almost every regular legislative session from the 1950s until
the early 1970s, there were proposals for abolition of the institu-
tion of informal marriage, usually called "common-law" marriage.
The argument most tellingly made against its retention was that
no genuine agreement to be married exists in the vast majority of
situations when an informal marriage is asserted, and hence, most
informal marriages are merely meritricious relationships, with the
result that their recognition fosters disrespect for the law. The dif-
ficulty of proof by public record was also put forward as an argu-
ment against the institution." The principal arguments in favor of
continued recognition of informal marriage are: (1) it recognizes as
a valid marriage a stable family relationship, often of long dura-
tion; (2) the children born to the union are legitimate; and (3) ben-
efits accrue to the surviving spouse under various social welfare
schemes, including the social security system and wrongful death
statutes. With regard to the welfare of the surviving spouse partic-
ularly, great difficulties of proof have been encountered in estab-
lishing an informal marriage for the purpose of federal benefits.2

Thirteen other states and the District of Columbia recognize the
institution. 3

The Family Law Section recognized that informal marriage
did have several desirable attributes and recommended in 1969 the
enactment of sections 2.03 and 2.22 to codify these benefits. Yet,
the proposed act-title 1 of the Code-would have abolished infor-
mal marriages. That provision, however, was excised by the legisla-
ture because of general legislative support for the informal

61. Only marriages performed in Texas since January 1, 1970, and divorces and annul-
ments granted since January 1, 1968, are centrally recorded. TEx. REv. CIV. STAT. ANN. art.
4477, rules 50b, 50c (Vernon 1976). Suits to declare a marriage void are not required to be
recorded, unless the statute dealing with annulments is so construed; furthermore, ceremo-
nial marriages entered into outside the state are not provable by any easily accessible public
record.

62. See generally Comment, Common-Law Marriages in Texas, 21 Sw. L.J. 647
(1967).

63. Id. at 648 n.9.
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institution. '

Now, one rarely hears the arguments against informal mar-
riage. This silence is partly the result of the fact that other states
which do not recognize informal marriage have begun to attach le-
gal incidents to meritricious relationships.

§ 1.91. Proof of Certain Informal Marriages

(a) In any judicial, administrative, or other proceed-
ing, the marriage of a man and woman may be proved by
evidence that:

(1) a declaration of their marriage has been exe-
cuted under Section 1.92 of this code; or

(2) they agreed to be married, and after the
agreement they lived together in this state as hus-
band and wife and there represented to others that
they were married.
(b) In any proceeding in which a marriage is to be

proved under Subsection (a)(2) of this section, the agree-
ment of the parties to marry may be inferred if it is
proved that they lived together as husband and wife and
represented to others that they were married.

Commentary

Subsection (a)(1) provides an inexpensive and easy means of
prima facie proof of an existing informal marriage. Proof of a for-
mer or existing union may also be made by showing the elements
prescribed in subsection (a) (2), which codifies the long-standing ju-
dicially defined criteria of informal marital status. In subsection
(b) the draftsmen codified what they regarded as the better judi-
cial authority with respect to proof of the parties' agreement.6

64. See commentary to § 1.92 infra.
65. See Ex parte Threet, 160 Tex. 482, 333 S.W.2d 361 (1960).
66. See Consolidated Underwriters v. Kelly, 15 S.W.2d 229 (Tex. Comm'n App. 1929,

judgmt adopted), afJ'g 300 S.W. 981 (Tex. Civ. App.-Beaumont 1927). Cf. Edelstein v.
Brown, 100 Tex. 403, 100 S.W. 129 (1907); Brown v. Brown, 115 S.W.2d 786 (Tex. Civ.
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An agreement must be one to be presently married. An agree-
ment to become married at a future time is not sufficient.6 7 The
sole evidence of an interested witness will suffice to support the
agreement. However, no direct evidence may be required at all, be-
cause the court may infer the fact of the agreement if the other
two elements are proved."8 Living together as husband and wife
merely connotes cohabitation and rarely gives rise to dispute.
Holding themselves out to the public as married will normally
mean little to their friends and relatives. 9 When the evidence of
such persons is in conflict, the issue is one of fact to be resolved by
the trier of fact.70 On the other hand, the trier of fact may base a
conclusion of publicity of the marriage on a single public act and a
deposition in a previous judicial proceeding, although both testi-
fied that they had never been married. In Estate of Claveria v.
Claveria,7 2 the public act was a mortgage that both parties exe-
cuted as husband and wife. 73

Once the elements of an informal marriage are shown, the
marriage has been proved and has the benefit of presumption of
validity as against any prior marriages, whether formal or infor-
mal. Apart from the presumption expressed in the last sentence
of section 2.01, there is no presumption of validity as between for-
mal and informal marriages. A later ceremonial marriage is pre-
sumed valid against a former informal marriage not because of its
nature but only because of the sequence in time. 5 Even so, the
subsequent ceremonial marriage may tend to discredit the exis-
tence of the prior informal marriage. If there is an impediment to

App.-Galveston 1938, no writ), discussed in Note, 17 TEXAS L. REv. 223 (1939). See Com-
ment, supra note 62, at 648-52.

67. Rosetta v. Rosetta, 525 S.W.2d 255, 261 (Tex. Civ. App.-Tyler 1975, no writ).
68. Collora v. Navarro, 574 S.W.2d 65, 69 (Tex. 1978).
69. Flavin v. Flavin, 523 S.W.2d 94, 95 (Tex. Civ. App.-Houston [lst Dist.] 1975, no

writ).
70. Till v. Till, 539 S.W.2d 381, 382-83 (Tex. Civ. App.-Tyler 1976, no writ).
71. Estate of Claveria v. Claveria, 615 S.W.2d 164, 166-67 (Tex. 1981).
72. 615 S.W.2d 164 (Tex. 1981).
73. Id. at 167.
74. Wood v. Paulus, 524 S.W.2d 749 (Tex. Civ. App.-Corpus Christi 1975, writ ref'd).
75. See Rodriguez v. Avalos, 567 S.W.2d 85 (Tex. Civ. App.-El Paso 1978, no writ);

Warren v. Kyle, 565 S.W.2d 313 (Tex. Civ. App.-Austin 1978, no writ).
76. Estate of Claveria v. Claveria, 615 S.W.2d 164, 166 (Tex. 1981); Rosetta v. Rosetta,
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marriage, such as an undissolved marriage of one of the parties, a
subsequent informal marriage cannot be proved until the impedi-
ment is removed." However, the benefit of section 2.22 is available
to the proponent of the later marriage in this instance.7" A conflict-
of-laws problem is posed when a couple living in a condition of
informal marriage, which is barred by an impediment to marriage,
continue living together outside Texas after the impediment is re-
moved. If the couple continue to be Texas domiciliaries, their con-
tinued cohabitation after the impediment is removed in a state
that does not recognize informal marriage should cause the infor-
mal marriage to be effective under section 2.22.7 If, however, one
of the parties is still under an impediment when the couple move
to another state that does not recognize informal marriage and the
impediment to marriage is thereafter removed, the imperfect infor-
mal union is not perfected.80 The New Mexico Supreme Court has
recognized consummation of a Texas informal marriage under sec-
tion 1.91(a)(2) by New Mexican domiciliaries who spent substan-
tial periods of time in Texas.8

§ 1.92. Declaration and Registration

(a) A declaration of informal marriage shall be exe-
cuted on a form prescribed by the Bureau of Vital Statis-
tics of the State Department of Health and provided by
the county clerk. Each party to the declaration shall pro-
vide the information required in the form.

(b) The declaration form shall contain:
(1) a heading entitled "Declaration and Registra-

tion of Informal Marriage, - County, Texas";

525 S.W.2d 255 (Tex. Civ. App.-Tyler 1975, no writ).
77. Bodde v. Texas, 568 S.W.2d 344, 352 (Tex. Crim. App. 1978) (en banc), cert. de-

nied, 440 U.S. 968 (1979).
78. Rodriguez v. Avalos, 567 S.W.2d 85, 86 (Tex. Civ. App.-E Paso 1978, no writ).
79. Durr v. Newman, 537 S.W.2d 323, 326 (Tex. Civ. App.-E Paso 1976, writ ref'd

n.r.e.).
80. Braddock v. Taylor, 592 S.W.2d 40, 42 (Tex. Civ. App.-Beaumont 1979, writ ref'd

n.r.e.).
81. In re Willard, 93 N.M. 352, -, 600 P.2d 298, 300 (1979).
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(2) spaces for each party's full name (including
the woman's maiden surname), address, date of
birth, place of birth (including city, county, and
state), and social security number, if any;

(3) a space for indicating the type of document
tendered by each party as proof of age and identity;

(4) printed boxes for each party to check "true"
or "false" in response to the following statement:
"The other party is not related to me as:

(A) an ancestor or descendant, by blood or
adoption;

(B) a brother or sister, of the whole or half
blood or by adoption; or

(C) a parent's brother or sister of the whole
or half blood.";
(5) a printed declaration and oath reading:

"I SOLEMNLY SWEAR (OR AFFIRM) THAT WE,
THE UNDERSIGNED, ARE MARRIED TO EACH
OTHER BY VIRTUE OF THE FOLLOWING FACTS:
ON OR ABOUT (DATE) WE AGREED TO BE MAR-
RIED, AND AFTER THAT DATE WE LIVED TO-
GETHER AS HUSBAND AND WIFE AND IN THIS
STATE WE REPRESENTED TO OTHERS THAT WE
WERE MARRIED. SINCE THE DATE OF MAR-
RIAGE TO THE OTHER PARTY I HAVE NOT BEEN
MARRIED TO ANY OTHER PERSON. THIS DECLA-
RATION IS TRUE AND THE INFORMATION IN IT
WHICH I HAVE GIVEN IS CORRECT.";

(6) spaces immediately below the printed decla-
ration and oath for the parties' signatures; and

(7) a certificate of the county clerk that the par-
ties made the declaration and oath and the place and
date it was made.
(c) If either party is underage at the time of filing a

declaration, the declaration shall have attached an ac-
knowledged consent executed by a parent of each under-
age person.
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Commentary

This section specifies the contents of a declaration of informal
marriage in terms similar to those of the marriage license applica-
tion in section 1.03. Subsection (a) is as enacted in 1969. The du-
ties of the State Department of Health are now performed by the
Texas Board of Health.8 2 Subsection (b) was revised in 1973 to
harmonize it with the revised form of section 1.03(b).

Subsection (c), as enacted in 1973, is an attenuated version of
the same subsection that was added in 1971. The 1971 provisions
requiring consent of both parents of the underage person were re-
laxed to achieve consistency with the provisions of section 1.52(b)
relating to the marriage licensing process.8

Subsection (c) was originally added in 1971 in response to the
public's misunderstanding of sections 1.91 and 1.92. This confusion
was generated by misleading comments in the press. Journalists
gave the public the impression that recording the declaration au-
thorized by section 1.92 provided a means of marrying rather than
merely a means of proving an already existing marriage. These gar-
bled newspaper reports prompted a number of rebellious young
people to make (or attempt to make) declarations in accordance
with section 1.92 in order either to circumvent or to defy parental
authority. On the other hand, an adequately evidenced informal
marriage was a means of evading denial of parental consent to ac-
quire a license for a ceremonial marriage."

County clerks asked whether they should make some investi-
gation into the facts that persons might seek to swear to and re-
cord. The Attorney General responded by saying, in effect, that
county clerks were not jeopardized by failing to inquire into the
truth of facts sworn to.85 The Attorney General failed to point out,
however, that in failing to make inquiry of prospective declarants,
county clerks might allow their offices to be used as means of per-
petrating a fraud. Likewise, he did not point out that the conse-

82. TEX. REV. CIv. STAT. ANN. art. 4418g(a) (Vernon Supp. 1982).
83. See also TEx. FAM. CODE ANN. § 2.41 (Vernon 1975 & Supp. 1982).
84. See TEX. Arr'y GEN. Op. No. M-502 (1969) (citing 1 E. OAKES, SPEER'S MATrrAL

RIGHTS IN TEXAS §§ 36-37 (4th ed. 1961)).
85. TEX. Arr'y GEN. Op. No. M-502 (1969).
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quence of giving a false oath could be a sentence of not less than
two years and up to ten years in prison (for one prosecuted as an
adult) or detention as a juvenile delinquent.

A declaration, if recorded as provided in section 1.94, is prima
facie evidence of a marriage. An attack on an allegedly false decla-
ration, however, may be made by a declarant or other interested
person utilizing either a declaratory judgment of status or a suit to
declare the marriage void. Though there was some difference of
opinion during 1970-1972 about the standing of a parent or guard-
ian of an underage party to attack a recorded declaration of an
informal marriage, standing now clearly exists under section
2.41(b) as enacted in 1971, revised in 1973, and slightly amended
in 1975.

In 1969 the Attorney General concluded that males under six-
teen and females under fourteen could not execute a declaration of
informal marriage because of the legislative stricture regarding
marriages of persons under those ages in section 1.51(a)."' Al-
though there was an earlier conflict of authority, it is now clearly
inferable from section 2.41(a) that underage persons may not enter
into a voidable informal marriage.8 7 But declarations of such mar-
riages are not recordable until both parties are over sixteen unless
the age requirement is judicially waived under section 1.94(b)(2),
which seems to presuppose judicial recourse analogous to that pro-
vided in section 1.51(c).

Compliance with the provisions of section 1.92 is clearly per-
missive, offering a means by which an informal marriage as defined
in section 1.91 may be proved by a "simple and inexpensive
method," as expressed by the commentary to the 1969 bill. The
other means of proof are still available. Hence, parties to an infor-
mal union need not file a declaration authorized by section 1.92 in
order to assert the facts to prove the marriage under section
1.91(a)(2).

86. Id.
87. Compare Williams v. State, 219 S.W.2d 509 (Tex. Civ. App.-Galveston 1949, no

writ) (ceremonial marriage four days before female's fourteenth birthday rendered the mar-
riage voidable), with Carson v. State, 94 Tex. Crim. 159, 249 S.W. 1052 (1923) (informal
marriage of a female under fourteen was void for purposes of a defense to statutory rape).
See also Hardy v. State, 37 Tex. Crim. 55, 38 S.W. 615 (1897).
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§ 1.93. Proof of Identity and Age

The county clerk shall require proof of the identity
and age of each party to the declaration to be estab-
lished by a certified copy of the party's birth certificate
or by some certificate, license, or document issued by this
state or another state, the United States, or foreign
government.

Commentary

This section was added in 1973 to conform the process of rec-
ordation of informal marriages to that of the marriage licensing
process for ceremonial marriages under section 1.04 and thus deter
some potential abuse of section 1.92.

§ 1.94. Recording of Declaration

(a) The county clerk shalb
(1) determine that all necessary information is

entered in the declaration form and that all neces-
sary documents are submitted to him;

(2) administer the oath to each party to the
declaration;

(3) have each party sign the declaration in his
presence; and

(4) execute his certificate to the declaration.
(b) The county clerk may not certify or record the

declaration if:
(1) either party fails to supply any information,

or to provide any document, required by this
subchapter;

(2) either party is under 16 years of age and
waiver of the age requirement has not been ordered;
or

(3) either party checks "false" in response to the
statement of relationship to the other party.
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(c) On execution of the declaration, the county clerk
shall record the declaration and all documents submitted
with the declaration or note a summary of them on the
declaration form, deliver the original of the declaration
to the parties, and send a copy to the Bureau of Vital
Statistics.

(d) A declaration recorded as provided in this section
is prima facie evidence of the marriage of the parties.

Commentary

Subsection (a) is the counterpart of section 1.06 in the mar-
riage licensing process. Subsections (b) and (c) relate to sections
1.07 and 1.08 respectively. They replace subsections (d)*and (e) of
section 1.92, as enacted in 1971, and subsections (c) and (d) of that
section, as enacted in 1969.

The present subsection (d) first appeared as subsection (e) of
section 1.92 in 1969 and was renumbered as (f) in 1971. The sub-
section makes the declaration prima facie evidence of the marriage,
not merely of the facts contained therein. Therefore, the burden of
proof is put on anyone who would deny the validity of a marriage
so declared. Furthermore, parties and anyone claiming from them
also have to overcome the doctrine of estoppel. However, neither
recordation of an informal marriage nor a license is necessary to
enter into a valid informal marriage.

The Family Law Section Council considered merely providing
that an executed and recorded declaration would have the same
effect as a returned and recorded marriage license. The draftsmen,
however, were unsure of exactly what the effect of the licensing
procedure was and, therefore, chose this evidentiary formulation.

There are no domiciliary or residence restrictions to recorda-
tion of the declaration, although the legislature may have intended
to restrict its use for recording Texas informal marriages only.8

88. A Mexican informal marriage of the sort discussed in Bunting v. Chess, 416
S.W.2d 492 (Tex. Civ. App.-Eastland 1969, writ dism'd), would not be recordable in Texas,
unless by virtue of additional facts in compliance with section 1.91(a)(2) and (b), it had
become a Texas informal marriage.
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But lack of statutory domiciliary and residence requirements are
consistent with the lack of such provisions in the marriage licens-
ing process provided in subchapter A.

The fee for recording the declaration was set at $5, the same
as that for a marriage license. Both fees were raised to $7.50 in
1977.89

§ 1.95. Violation by County Clerk

A county clerk or a deputy county clerk who violates
any provision of this subchapter is guilty of a misde-
meanor and on conviction is punishable by a fine of not
less than $200 nor more than $500.

Commentary

This section is correlative to section 1.09 in the marriage li-
censing process.

654

89. TEx. REv. CIV. STAT. ANN. arts. 3930(7), 3930a-1(2) (Vernon Supp. 1982).
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SUBCHAPTER A. GENERAL PROVISIONS

§ 2.01. State Policy

In order to promote the public health and welfare
and to provide the necessary records, this code
prescribes detailed and specific rules to be followed in
establishing the marriage relationship. However, in or-
der to provide stability for those entering into the mar-
riage relationship in good faith and to provide legitimacy
and security for the children of the relationship, it is the
policy of this state to preserve and uphold each marriage
against claims of invalidity unless strong reasons exist
for holding it void or voidable. Therefore, every mar-
riage entered into in this state is considered valid unless
it is expressly made void by this chapter or unless it is
expressly made voidable by this chapter and is annulled
as provided by this chapter. When two or more mar-
riages of a person to different spouses are alleged, the
most recent marriage is presumed to be valid as against
each marriage that precedes it until one who asserts the
validity of a prior marriage proves its validity.

Commentary

Though the policy favoring validity of ostensible marital un-
ions was implicit in the law as it stood in 1969, the draftsmen of
the 1969 Code felt that there was a need for a general statement of
policy set out specifically in the statutes.

The last sentence of this section codified existing law with re-
spect to successive marriages: the subsisting, or most recent, mar-
riage is presumed valid until a person proves the validity of a prior
marriage.' The contrary presumption is uncommon.' Texas law has
long been well settled in this respect. If the two presumptions are
in conflict in a dispute before a Texas court, the Texas forum will

1. Texas Employers' Ins. Ass'n v. Elder, 155 Tex. 27, 282 S.W.2d 371 (1955).
2. But see GA. CODE ANN. § 53-102(1) (Supp. 1981).
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apply its own law and require the proponent of an earlier marriage
to prove that that marriage has not been dissolved.3

When this section was drafted, it was assumed that the pre-
sumption in favor of the validity of a present marriage was among
the strongest presumptions known to law and that "the evidence
must negative every possible state of facts that would confer such
competency, and [the presumption is] itself evidence which may
outweigh positive evidence to the contrary."' However, in Caruso
v. Lucius, 5 this statement proved to be too broad. The court con-
cluded that the proponent of the earlier of two successive mar-
riages sufficiently demonstrated the continued existence of her
marriage by showing that her husband had not been divorced in
any of the places where he had lived. She "'was not required to do
the unreasonable and look to every jurisdiction where a proceeding
might possibly be had, but to look only where such proceedings
might reasonably be expected to be had under the law.'" The
point was authoritatively reiterated in Davis v. Davis.7 The
strength of the presumption in favor of validity of the more recent
marriage is said to increase with the lapse of time;' the second
union, which was shown to be invalid in Caruso, had nonetheless
subsisted for forty-one years prior to the husband's death.

The last sentence in section 2.01 refers merely to the present
validity of the latest marriage in time. The presumption does not
affect the prior validity of an earlier marriage.

3. See H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 150 (4th ed. 1964); R. LE-
FLAR, AMERICAN CONFLICTS LAW § 124 (1968); RESTATEMENT OF THE LAW OF CONFLICT OF
LAWS § 595(2) (1934). For a somewhat analogous handling of a procedural point, see
Partwood v. Partwood, 109 S.W.2d 515 (Tex. Civ. App.-Eastland 1937, writ dism'd).

4. 1 E. OAKES, SPEER'S MARITAL RIGHTS IN TEXAS § 19 (4th ed. 1961). See also Hud-
speth v. Hudspeth, 198 S.W.2d 768 (Tex. Civ. App.-Amarillo 1946, writ ref'd n.r.e.).

5. 448 S.W.2d 711.(Tex. Civ. App.-Austin 1969, writ ref'd n.r.e.).
6. Id. at 715 (quoting Dockery v. Brown, 209 S.W.2d 801, 803 (Tex. Civ. App.-El

Paso 1947, no writ)).
7. 521 S.W.2d 603 (Tex. 1975).
8. See Texas Employers' Ins. Ass'n v. Elder, 155 Tex. 27, 30, 282 S.W.2d 371, 373

(1955). See also Wood v. Paulus, 524 S.W.2d 749 (Tex. Civ. App.-Corpus Christi 1975, writ
ref'd n.r.e.).
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§ 2.02. Fraud, Mistake, or Illegality in Obtaining License

Except as otherwise provided by this chapter, the va-
lidity of a marriage is not affected by any fraud, mistake,
or illegality that occurred in obtaining the marriage
license.

Commentary

In 1969 Texas law was well established that an invalidly ob-
tained marriage license did not invalidate a subsequent ceremonial
marriage. The draftsmen's commentary of 1969, however, pointed
out that section 2.02 did not change the fact that falsely answering
a question in the license application as provided in section 1.03
would be evidence of fraud in the inducement. Thus, the false an-
swering could be used to avoid the marriage under section 2.44.

§ 2.03. Ceremony Conducted by Unauthorized Person

The validity of a marriage is not affected by any lack
of authority of the person conducting the marriage cere-
mony if there was a reasonable appearance of authority
by that person and at least one party to the marriage
participated in the ceremony in good faith and that party
treats the marriage as valid.

Commentary

This section codified the law as it existed in 1969. The drafts-
men's commentary stated that although the section was intended
to apply to marriages performed in Texas, the provision might also
apply to marriages performed outside the state. The commentary
went on to discuss Foix v. Jordan0 and Walter v. Walter." Both
of these cases involved a marriage ceremony performed by a person
with apparent authority in Mexico. The latter case, in which at

9. Williams v. White, 263 S.W.2d 666 (Tex. Civ. App.-Austin 1953, writ ref'd n.r.e.).
10. 421 S.W.2d 481 (Tex. Civ. App.-El Paso 1967, writ ref'd n.r.e.).
11. 433 S.W.2d 183 (Tex. Civ. App.-Houston [1st Dist.] 1968, writ ref'd n.r.e.).
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least one of the parties was bona fide and sought to uphold the
marriage, suggested the need for the provision that "at least one
party to the marriage participated in the ceremony in good faith
and that party treats the marriage as valid.""2

A section numbered 2.04 (Marrying Outside State to Evade
Law) was included by the draftsmen to invalidate marriages per-
formed outside the state to evade Texas law; its purpose was to
give effect to the affirmative provisions of the first four subchap-
ters of chapter 1 of this title. The legislature, however, rejected
this provision.

SUBCHAPTER B. VOID MARRIAGES

Introductory Commentary

Subsections (b) and (c) of article 4628 as it existed in 1969 had
not caused any great difficulty, but the feeling was that specific
provisions dealing with jurisdiction, procedure, and grounds for
void and voidable marriages should be included in the Code. The
Code, however, as drafted and enacted in 1969, did not include
provisions for violation of section 1.51(a), which deals with under-
age marriages. Therefore, whether marriages under the minimum
age provided by statute were void or voidable was an open ques-
tion until the addition of the new subsection 2.41(a) in 1973.

This subchapter's draftsmen discussed the problem of the re-
turn of a married person presumed dead and the status of the
prior marriage when the spouse left behind had remarried. Various
solutions were discussed. Although unable to arrive at a completely
satisfactory solution, the drafters preferred to hold the second
marriage void and give protection to the putative second spouse
under general provisions concerning putative spouses. This solu-
tion, of course, presupposes that the presumption of dissolution of
the prior marriage under section 2.01 has been disproved.

Situations can be imagined in which there was no meeting of
the minds of parties to an alleged marriage and circumstances are
such that the marriage should be considered void rather than void-
able. The Code does not afford specific means of declaring such

12. See id.
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marriages void, and other means must therefore suffice.
No specific provisions exist in this subchapter for settling

property rights or making name changes in connection with suits
to declare a marriage void. The inference is that Texas courts can-
not make such adjudications in suits to declare a marriage void
because there never was a marriage, not even a voidable one.1" The
draftsmen intended that no matrimonial property rights in the
strict sense would arise under a void marriage to which the discre-
tionary judicial powers of division could be applied under section
3.63. This treatment, however, does not affect a claim to property
arising from a putative marriage.14

§ 2.21. Consanguinity

(a) A person may not marry:
(1) an ancestor or descendant, by blood or

adoption;
(2) a brother or sister, of the whole or half blood

or by adoption;
(3) a parent's brother or sister, of the whole or

half blood; or
(4) a son or daughter of a brother or sister of the

whole or half blood or by adoption.
(b) A marriage entered into in violation of this sec-

tion is void.

Commentary

At the time of enactment of the Code in 1969, there were
criminal sanctions with respect to marriages within certain degrees
of consanguinity or affinity, but no civil statutes covering the sub-
ject.1" The Family Law Section Council recommended, despite sub-

13. See TEx. FAM. CODE ANN. §§ 3.63, 3.64 (Vernon 1975 & Supp. 1982).
14. See Davis v. Davis, 521 S.W.2d 603 (Tex. 1975), discussed in McKnight, Family

Law, Annual Survey of Texas Law, 29 Sw. L.J. 67, 67-68 (1975).
15. See TEx. PENAL CODE ANN. arts. 496, 497 (Vernon 1938) (current version at Tax.

PENAL CODE ANN. § 25.02 (Vernon 1974)).
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stantial disagreement among members, that the bar of affinity be
repealed, leaving only the bar of consanguinity as codified in this
section. The crime of incest under the current Penal Code only
prohibits sexual intercourse within these degrees of
consanguinity. 16

The prohibition of racially mixed marriages was discarded,
and the statute validating marriages by bond before 1837 and slave
unions before 1870 was retired for adequate service rendered. 17

Though some members of the Family Law Section Council thought
that the prohibited degrees of consanguinity should be expanded
to include first cousins, no recommendation was made on that
point. Neither the parties, the court, nor a church may effectively
waive the consanguinity prohibitions, even though waiver may be
available for the same canonical disabilities. 18 In 1969 the existing
bar was extended to include adopted relatives within the direct
lines of ascent and descent, including brothers and sisters but not
collateral relatives of parents. In 1975 this prohibition was made
explicit by the addition of subsection (a)(4), which extends the bar
to other adopted relationships and thereby effectively restricts
subsection (a)(3) in the same respect. The draftsmen of 1969 as-
serted that, under Loving v. Virginia," the moral concepts for pro-
tection of the family unit presented a sufficient state interest to
justify a provision such as section 2.21(a)(3). The prohibition of
marriage between persons related by adoption rests on the same
analysis. Although Pennsylvania has no such specific statutory pro-
hibition, a Pennsylvania court has found a constructive relation-
ship between children of adoptive parents equivalent to a relation-
ship of consanguinity in this context.20 The rationale was that on
which the Texas statute is based-the necessity to protect the
family unit and to maintain the "sanctity of the home."21 On the

16. TEx. PENAL CODE ANN. § 25.02 (Vernon 1974) (third degree felony).
17. TEx. REv. CIv. STAT. ANN. arts. 4608, 4609 (Vernon 1926) (repealed 1970). See

generally B. SMITH, MARRIAGE BY BOND IN COLONIAL TEXAS (1972).

18. See Drinan, The Loving Decision and the Freedom to Marry, 29 OHIO ST. L.J.
358, 370-71 (1968).

19. 388 U.S. 1 (1967).
20. In re M.E.W., 3 Fm. L. REP. (BNA) 2601 (Pa. C.P. Apr. 12, 1977).
21. Id.
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other hand, the Colorado statute prohibiting marriage between a
brother and a sister by adoption was held unconstitutional as de-
nying equal protection of the law.12

This section clearly prohibits marriages in Texas within the
enumerated degrees of consanguinity. Several other situations,
however, can arise in which Texas courts may be called upon to
declare a marriage void: (1) a foreign marriage entered into by
domiciliaries of jurisdiction A within the degrees of consanguinity
there prohibited which are similar to the degrees prohibited in
Texas; (2) a foreign marriage entered into by domiciliaries of juris-
diction A within degrees of consanguinity there prohibited but al-
lowed in Texas; (3) a foreign marriage entered into in jurisdiction
B by domiciliaries of jurisdiction A within degrees of consanguinity
prohibited in Texas but allowed at the place of celebration; and (4)
a foreign marriage entered into by a couple, one or both of whom
were domiciliaries of Texas in any of the preceding circumstances.
In order to give a Texas court jurisdiction to adjudicate the status
of a foreign marriage, one or both parties must be domiciled in
Texas pursuant to section 3.25(a). In the first situation, a Texas
court might be expected to declare the marriage void, relying on
the law of the place of the contract or on Texas law by analogy to
Portwood v. Portwood.3 In the second case, a Texas court might
look to the foreign law.2' In the third instance, the Texas court
might appropriately refuse to intervene on the ground that section
2.21 is prohibitive of Texas marriages only, or that the marriage
would be upheld according to the law of place of the contract or
domicile of the parties.15 In the last set of instances, if the mar-
riage were entered into merely to evade Texas law, then a Texas
court might be inclined to avoid the marriage in spite of the intra-

22. Israel v. Allen, 195 Colo. 263, 577 P.2d 762 (1978) (en banc).
23. 109 S.W.2d 515 (Tex. Civ. App.-Eastland 1937, writ dism'd).
24. See, e.g., Whealton v. Whealton, 67 Cal. 2d 656, 432 P.2d 979, 63 Cal. Rptr. 291

(1967) (en banc) (a case dealing mainly with jurisdiction but indicating applicable substan-
tive law as well).

25. In any of the first three instances, the situation may be complicated by involve-
ment of one or both parties who were at the time of the ceremony domiciliaries of yet an-
other foreign jurisdiction other than Texas, as ceremonial forum-shopping is not uncommon
in efforts to avoid the bar of consanguinity.
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mural effect of section 2.2.16 In this context, it should be noted
that the legislature rejected a proposal by the draftsmen to invali-
date marriages performed outside the state in order to evade Texas
law. In any of these situations, some variation of approach might
be expected with respect to marriages within closer prohibited de-
grees as compared to more remote ones.

Under the old Texas Penal Code,2 7 the crime of incest was de-
scribed as applying to "persons who are forbidden to marry by
[section 2.21 of the Family Code] who intermarry or carnally know
each other ... ." Section 25.02 of the current Penal Code,29

however, merely condemns sexual intercourse within the prohib-
ited degrees of consanguinity. On its face, the criminal statute ap-
pears to cover persons validly married elsewhere.

The provisions of section 4.01 have no bearing on the applica-
bility of section 2.21 to transactions outside Texas prior to the
time the parties became domiciliaries of Texas. Section 4.01 pro-
vides that "the law of this state applies to persons married else-
where who are domiciled in this state." The reference is to persons
married elsewhere. If they are validly married elsewhere, the inci-
dents of marriage also apply to them in Texas. When enacted in
1841, section 4.01 was meant to assure the applicability of Texas
matrimonial property law to couples married elsewhere who later
become citizens of Texas.

§ 2.22. Marriage During Existence of Prior Marriage

A marriage is void if either party was previously
married and the prior marriage is not dissolved. How-
ever, the marriage becomes valid when the prior mar-
riage is dissolved if since that time the parties have lived

26. See, e.g., Catalano v. Catalano, 148 Conn. 288, 170 A.2d 726 (1961); Bucca v. State,
43 N.J. Super. 315, 128 A.2d 506 (1957). But see In re May's Estate, 305 N.Y. 486, 114
N.E.2d 4 (1953). See generally H. CLARK, THE LAW OF DOMESTIC RELATIONS IN THE UNITED

STATES 70-77 (1968).
27. TEX. PENAL CODE ANN. art. 495 (Vernon 1952) (current version at TEX. PENAL

CODE ANN. § 25.02 (Vernon 1974)).
28. Id.
29. TEx. PENAL CODE ANN. § 25.02 (Vernon 1974).
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together as husband and wife and represented them-
selves to others as being married.

Commentary

The first sentence announces the familiar rule with respect to
bigamous marriages, which can also give rise to prosecution under
section 25.01 of the Penal Code.80 Texas Probate Code section
42(d) s and Family Code section 12.02(b), 82 however, provide that
the children of a void marriage are legitimate, and legitimacy of
the children is irrelevant to the criminal nonsupport penalties im-
posed on a parent who admits nonsupport under section 25.05(e)
of the Texas Penal Code." The inception of the informal marriage
referred to in the second sentence cannot antedate the termination
of the prior marriage for purposes of presumed legitimacy of
children.".

The second sentence codifies the rule of Kelly v. Consolidated
Underwriters," making the second marriage valid by operation of
law upon removal of the impediment. Thus, knowledge of the im-
pediment's removal is irrelevant. The draftsmen's commentary of
1969 also pointed out another important point. Unlike some other
jurisdictions, Texas disregards the fact that the parties may not
have entered into the bigamous marriage in the innocent belief
that no impediments existed. The subsequent marriage only needs
to be initiated in a manner procedurally valid at the situs of the
marriage.

If an underlying contradiction is apparent between the first
sentence of this section and the last sentence of section 2.01, it
must be pointed out that this section presupposes proof that the
prior marriage is subsisting. The operation of this section is illus-
trated by Rodriguez v. Avalos.86

30. Id. § 25.01.
31. TEX. PROB. CODE ANN. § 42(d) (Vernon 1980).
32. TEx. FAm. CODE ANN. § 12.02(b) (Vernon Supp. 1982).
33. Tax. PENAL CODE ANN. § 25.05(e) (Vernon 1974).
34. Caddel v. Caddel, 486 S.W.2d 141, 145 (TeL Civ. App.-Amarillo 1972, no writ).
35. 300 S.W. 981 (Tex. Civ. App.-Beaumont 1927), afl'd, 15 S.W.2d 229 (Tex.

Comm'n App. 1929, judgmt adopted).
36. 567 S.W.2d 85 (Tex. Civ. App.-E1 Paso 1978, no writ).
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§ 2.23. Certain Void Marriages Validated

Except for marriages that would have been void
under Section 2.21 of this code, all marriages that were
entered into before January 1, 1970, in violation of the
prohibitions of Article 496, Penal Code of Texas, 1925,
are validated from the beginning if the parties continued
until January 1, 1970, to live together as husband and
wife and to represent themselves to others as being
married.

Commentary

This section validated marriages in violation of the bar of af-
finity, provided they subsisted before and after January 1, 1970.
Provisions to validate marriages in violation of the old prohibition
against miscegenation were unnecessary because such statutes were
declared unconstitutional in Loving v. Virginia.37

§ 2.24. Suit to Declare Marriage Void

(a) Either party to a marriage made void by this sub-
chapter may sue to have the marriage declared void, or
the marriage may be declared void in any collateral
proceeding.

(b) A suit to have a marriage declared void may be
maintained in this state only if the purported marriage
was contracted in this state or if either party is domi-
ciled in this state.

(c) A suit to have a marriage declared void is a suit
in rem, affecting the status of the parties to the pur-
ported marriage. Process shall be served as in a suit for
divorce.

37. 388 U.S. 1 (1967).
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Commentary

Here and elsewhere in the Code, the phrase "a suit to declare
a marriage void" is used to denominate the proceeding for adjudi-
cation of the status of the void marriage, whereas "annulment" re-
fers to proceedings that are brought to have a voidable marriage
declared invalid. With respect to void marriages, under subsection
(b), Texas courts are only open to a domiciliary party unless the
marriage was entered into in Texas. There is no requirement of a
period of domicile or residence in the state such as that provided
in section 3.21 relating to divorce. Subsection (c) allows an ex
parte proceeding under this section, though there is some differ-
ence of opinion regarding the propriety of legislatively defining a
suit to declare a marriage void as one in rem." Venue is governed
by the rules generally applicable to civil suits.8 9 The strictures of
Boddie v. Connecticut,40 with respect to filing fees, are probably
applicable to a suit to declare a marriage void, though in the case
of a void marriage, a suit is not always necessary.

Subsection (a) specifically gives the parties to a void marriage
standing to have it declared void. The language is permissive in
tone, however, and the second clause clearly allows a finding of
voidness as an ancillary issue in a collateral proceeding. The sec-
tion, therefore, cannot be taken to preclude a third party from
seeking a declaratory judgment concerning the status of a void
marriage.

Subsection (b) imposes certain conditions on the court's power
to declare marriages void. At least two possible situations exist: (1)
If the marriage was contracted in Texas, the court may declare it
void regardless of whether the parties are currently domiciled in
the state. (2) If the parties are domiciled in Texas, but entered a
void marriage under the laws of another state, a suit may be main-
tained in Texas to declare it void. Yet, as the 1969 draftsmen's
commentary pointed out, jurisdiction in case (2) only exists when

38. See Whealton v. Whealton, 67 Cal. 2d 656, -, 432 P.2d 979, 982-83, 63 Cal. Rptr.
291, 294-95 (1967).

39. E.g., Garcia v. Garcia, 232 S.W.2d 782 (Tex. Civ. App.-San Antonio 1950, no
writ).

40. 401 U.S. 371 (1971).
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both parties to the marriage are domiciled in Texas.
There is some repetition of the contents of subsections (b) and

(c) in the 1973 amendments to section 3.25.

SUBCHAPTER C. VOIDABLE MARRIAGES

Introductory Commentary

Jurisdictional provisions with respect to voidable marriages
are found in section 3.25. As under the old law, a marriage per-
formed in Texas may be annulled here even though both parties
are foreign domiciliaries." Venue is that for civil suits generally."2

The strictures of Boddie v. Connecticut,"5 with respect to filing
fees, would seem as applicable to annulment as to divorce.

Once avoided, a voidable marriage is said to be void ab initio;
however, it is really not void for all purposes (e.g., division of prop-
erty44 and legitimacy of children45).

Situations may arise when the parties to an alleged marriage
had no meeting of the minds and circumstances are such that it
should be considered voidable rather than void, but the specific
provisions of this subchapter seem inapplicable." In such cases,
the Code does not afford specific means of avoiding such a mar-
riage, and general law must therefore suffice.

§ 2.41. Underage

(a) The licensed or informal marriage of a person

41. McDade v. McDade, 16 S.W.2d 304, 305 (Tex. Civ. App.-Texarkana 1929, no
writ).

42. E.g., Schneider v. Rabb, 100 Tex. 211, 97 S.W. 463 (1906); Garcia v. Garcia, 232
S.W.2d 782 (Tex. Civ. App.-San Antonio 1950, no writ).

43. 401 U.S. 371 (1971).
44. See, e.g., De Grummond v. Smith, 168 S.W.2d 899, 902 (Tex. Civ. App.-Eastland

1943, no writ); TEx. FAM. CODE ANN. § 3.63 (Vernon 1975 & Supp. 1982).
45. See, e.g., Home of the Holy Infancy v. Kaska, 397 S.W.2d 208, 212 (Tex. 1965),

discussed in Smith, Family Law, Annual Survey of Texas Law, 21 Sw. L.J. 50, 55-57 (1967);
TEx. FAM. CODE ANN. § 12.02 (Vernon 1975 & Supp. 1982); TEx. PROB. CODE ANN. § 42
(Vernon 1980).

46. See Coulter v. Melady, 489 S.W.2d 156 (Tex. Civ. App.-Texarkana 1972, writ
ref'd n.r.e.), cert. denied, 414 U.S. 823 (1973).
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under 14 years of age, unless a court order has been ob-
tained as provided in Section 1.53 of this code, is voida-
ble and subject to annulment on the petition of a next
friend for the benefit of the underage party or on the pe-
tition of the parent or the judicially designated managing
conservator or guardian (whether an individual, author-
ized agency, or court) of the person of the underage
party. A suit filed under this subsection by a next friend
must be brought within 90 days after the 14th birthday
of the underage party, or it is barred. A suit by a parent,
managing conservator, or guardian of the person may be
brought at any time before the party is 14 years of age,
but thereafter must be brought within 90 days after the
petitioner knew or should have known of the marriage,
or it is barred. However, in no case may a suit by a par-
ent, managing conservator, or guardian of the person be
brought under this subsection after the underage person
has reached 18 years of age.

(b) The licensed or informal marriage of a person 14
years of age or older but under 18 years of age, without
parental consent as provided in Section 1.52 or 1.92 of
this code or without a court order as provided by Section
1.53 of this code, is voidable and subject to annulment on
the petition of a next friend for the benefit of the under-
age party, or on the petition of the parent or the judi-
cially designated managing conservator or guardian
(whether an individual, authorized agency or court) of
the person of the underage party. A suit filed under this
subsection by a next friend must be brought within 90
days after the date of the marriage, or it is barred. A suit
by a parent, managing conservator, or guardian of the
person must be brought within 90 days after the date the
petitioner knew or should have known of the marriage,
or it is barred. However, in no case may a suit by a par-
ent, managing conservator, or guardian of the person be
brought under this subsection after the underage person
has reached 18 years of age.

(c) In any suit under this section the marriage is
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voidable at the discretion of the court sitting without a
jury. In exercising its discretion, the court shall consider
all pertinent facts concerning the welfare of the parties
to the marriage, including whether or not the female is
pregnant.

Commentary

Subsection (a) was added in 1973 to resolve the questions re-
garding the validity of a marriage of a person below the minimum
age and the standing of the parties to the marriage and their par-
ents or others in loco parentis to them to dissolve it. The mini-
mum age requirement and a portion of the phraseology of this and
the other subsections was amended in 1975 to conform to the pro-
visions of sections 1.51, 1.52, and 1.53.

Subsection (a) also provides that a judicially unauthorized in-
formal marriage made by a person under fourteen years of age may
be annulled by a parent or another in loco parentis within ninety
days of the time the petitioner knew or should have known of the
marriage. Subsequent recordation or lack of recordation is irrele-
vant in such cases. However, a new marriage informally contracted
after the minimum age is passed and left unrecorded seems im-
mune from attack.

The precursor of subsection (b) as enacted in 1969 gave a
spouse's parent or guardian the standing to annul a marriage that
was entered into without the required parental consent, when the
child was above the minimum age but was nevertheless unable to
marry without parental consent. Such standing did not exist before
1969 if the underage spouse objected to dissolution.'7 The period of
attack was, however, limited in all cases to ninety days after the
marriage. In 1973 the period was extended to ninety days after the
petitioning parental protector knew or should have known of the
marriage. In 1971 a provision, now rephrased in subsection (b), was
added to the effect that recorded informal marriages are annulable
if entered into and recorded by an underage person without paren-
tal consent. The reference to section 1.92 clearly indicates that

47. See Williams v. White, 263 S.W.2d 666 (Tex. Civ. App.-Austin 1943, writ ref'd
n.r.e.).
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subsection (b) is only applicable to recorded informal marriages
and not to all informal marriages.

Under subsection (b) if a parent or another in loco parentis
should attempt to annul an unrecorded informal marriage before
ninety days have expired after the petitioner knew or should have
known of the marriage, the petition should be dismissed, though
presumably either spouse may get a declaratory judgment of the
validity of the marriage after the expiration of ninety days.

There is no indication that a recorded declaration constitutes
constructive notice of its contents, but an easily accessible recorda-
tion might suggest prudent inquiry on the part of the interested
persons. The recordation, however, may not be readily accessible
since section 1.94 contains no domiciliary or residence require-
ments to recordation.

The provision in subsection (c) that the court shall sit without
a jury is to provide dispatch in the matter, regardless of whether a
spouse is the petitioner or the proceeding for annulment is brought
by the parent or another in loco parentis.

There is no reference to out-of-state marriages entered into by
foreign or Texas domiciliaries. Although Texas courts might be
tempted to treat foreign marriages as within the ambit of section
2.41, there is considerable doubt that the specific terms of the stat-
ute, as distinguished from the policy which underlies them, might
reasonably be interpreted to include such marriages.48

§ 2.42. Under Influence of Alcohol or Narcotics

On the suit of a party to a marriage, the marriage is
voidable and subject to annulment if:

(1) at the time of the marriage the petitioner was
under the influence of alcoholic beverages or narcot-
ics and as a result did not have the capacity to con-
sent to the marriage; and

48. See H. CLARK, supra note 26, at 84-86; A. EHRENZWEIG, CONFLICTS IN A NUTSHELL

222-28 (2d ed. 1980); R. WEINTRAUB, COMMErrTARY ON THE CONFLICT OF LAWS 111-13 (3d ed.
1974).
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(2) the petitioner has not voluntarily cohabited
with the other party to the marriage since the effects
of the alcoholic beverages or narcotics ended.

Commentary

As stated in the drafter's commentary of 1969, this was said to
be a codification of the existing law developed under article 4628 of
the Texas Revised Civil Statutes. 4 9 However, the second require-
ment greatly limits the practical applicability of this section.

§ 2.43. Impotency

On the suit of a party to a marriage, the marriage is
voidable and subject to annulment if:

(1) either party, for physical or mental reasons,
was permanently impotent at the time of the
marriage;

(2) the petitioner did not know of the impotency
at the time of the marriage; and

(3) the petitioner has not voluntarily cohabited
with the other party since learning of the impotency.

Commentary

This section was intended as a codification of the law in effect
in 1969. The third condition is presumably meant to limit suits for
avoidance based on impotency. However, voluntary cohabitation in
the third condition must exclude sexual relations, and thus, volun-
tary cohabitation in this section means something different from
what it means in sections 2.42, 2.44, 2.45 and 2.46. Otherwise, the
third condition suggests a miraculous cure of the impotency upon
which avoidance is based.

49. TEx. REv. CIv. STAT. ANN. art. 4628 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 2.42 (Vernon 1975)).
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§ 2.44. Fraud, Duress, Force

On the suit of a party to a marriage, the marriage is
voidable and subject to annulment if:

(1) the other party used fraud, duress, or force to
induce the petitioner to enter into the marriage; and

(2) the petitier has not voluntarily cohabited
with the other party since learning of the fraud or
since being released from the duress or force.

Commentary

This provision was meant to codify the law in force in 1969. A
misrepresentation about the divorce of one of the parties with the
deliberate intention of deceiving the other is the type of fraud with
which the section was designed to deal, although prior to the en-
actment of the statute some doubt was cast on this type of decep-
tion as a ground for annulment.50 Interpreting a similar statute,
the Supreme Court of Illinois has held that fraud existed when a
divorced woman induced a man to marry her by falsely represent-
ing herself as a widow, when she knew that the man's religious be-
liefs would have prevented him from marrying her if he had known
that she was divorced.51 The object of section 2.46, as well as sec-
tion 1.03(b)(4), is to support the principle underlying section 3.66
and is not meant to condone by implication the concealment of a
divorce granted more than thirty days past.

The draftsmen's commentary of 1969 noted, however, that the
rare jest and dare situations are only inferentially covered and are
thus left to be covered by the general law relating to mutual mis-
take.52 Concealment of a prior divorce is only partially covered by
section 2.46, which covers a prior divorce within thirty days of
remarriage.

50. E.g., Stephens v. Stephens, 281 S.W. 1096, 1099 (Tex. Civ. App.-Amarillo 1926,
no writ).

51. Wolfe v. Wolfe, 76 Ill. 2d 92, 389 N.E.2d 1143 (1979).
52. See McClurg v. Terry, 21 N.J. Eq. 225 (Ch. 1870).
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§ 2.45. Mental Incompetency

(a) On the suit of a party to a marriage, or on the suit
of the party's guardian or next friend (if the court finds it
to be in his best interest to be represented by a guardian
or next friend), the marriage is voidable and subject to
annulment if:

(1) at the time of the marriage, as a result of a
mental disease or defect, the petitioner did not have
the mental competency to consent to marriage or to
understand the nature of the marriage ceremony;
and

(2) since the marriage ceremony, the petitioner
has not voluntarily cohabited with the other party
during any period when the petitioner possessed the
mental competency to recognize the marriage
relationship.
(b) On the suit of a party to a marriage, the marriage

is voidable and subject to annulment if:
(1) at the time of the marriage, as a result of a

mental disease or defect, the other party did not
have the mental competency to consent to marriage
or to understand the nature of the marriage
ceremony;

(2) at the time of the marriage, the petitioner
neither knew nor reasonably should have known of
the mental disease or defect; and

(3) since the petitioner discovered or reasonably
should have discovered the mental disease or defect,
the petitioner has not voluntarily cohabited with the
other party.

Commentary

This section codifies the law as it existed in 1969, but addi-
tional rights are also given. In 1969 the spouse, competent at the
time the marriage was contracted, was able to sue for annulment.
This section extends the same right to the incompetent spouse
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through a guardian or next friend.

§ 2.46. Concealed Divorce

(a) On the suit of a party to a marriage, the marriage
is voidable and subject to annulment if:

(1) the other party was divorced from a third
party within the thirty day period preceding the day
of the marriage ceremony;

(2) at the time of the marriage ceremony, the pe-
titioner did not know, and a reasonably prudent per-
son would not have known, of the divorce; and

(3) since the petitioner discovered, or a reasona-
bly prudent person would have discovered, the fact
of the divorce, the petitioner has not voluntarily co-
habited with the other party.
(b) A suit may not be brought under this section more

than one year after the date of the marriage.

Commentary

This section is meant to support the principle underlying sec-
tion 3.66. Section 1.03(b)(4) further requires that the marriage li-
cense application form shall ask "whether each applicant has been
divorced within the last 30 days." A false answer to this question
would furnish some evidentiary support for the annulment grounds
stated in this section.

§ 2.47. Death of Party to Voidable Marriage

A marriage voidable under this subchapter is not
subject to challenge in any proceeding instituted after
the death of either party.

673

§2.471982]



§2.47 TEXAS TECH FAMILY SYMPOSIUM

Commentary

This section was presented to the legislature as a codification
of the law existing in 1969. In Simpson v. Neely,53 the court ob-
served that the rule in other jurisdictions and that espoused by the
commentators was that a voidable marriage is not subject to attack
after the death of one of the spouses. While the facts in Simpson
showed that the marriage should not be disturbed, the court
stated: "[W]e do not want to be understood as holding that [a
voidable marriage can never] be set aside after the death of one or
both of the contracting parties, as a situation might arise where it
would be to the best interest of society to have the marriage an-
nulled . . . ."" The section as enacted is perhaps stronger than
the holding in Simpson, but it follows the accepted weight of au-
thority at common law, which presumably would have been the
rule in Texas in the absence of express authority to the contrary.
In one appellate opinion, however, the statute has been given its
literal reading.55

53. 221 S.W.2d 303, 310 (Tex. Civ. App.-Waco 1949, writ refd).
54. Id. at 310-11.
55. Coulter v. Melady, 489 S.W.2d 156 (Tex. Civ. App.-Texarkana 1972, writ ref'd

n.r.e.), cert. denied, 414 U.S. 823 (1973), discussed in McKnight, Family Law, Annual Sur-
vey of Texas Law, 28 Sw. L.J. 66, 67-68 (1974).
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CHAPTER 3. DISSOLUTION OF
MARRIAGE

SUBCHAPTER A. GROUNDS FOR DIVORCE;
DEFENSES

Introductory Commentary

The draftsmen's commentary to the 1969 bill contained this
introductory observation:

All of the present grounds for divorce have been retained with
reduction in the period of abandonment to one year. These in-
clude both fault and non-fault grounds. The fault grounds are
adultery, abandonment, cruelty and imprisonment for felony. The
non-fault grounds are living apart and confinement in a mental
hospital. To these non-fault grounds has been added the ground
of insupportability. 1

In presenting the 1969 revision, the draftsmen anticipated
that, after a period of years, the ground of insupportability might
supersede the other grounds and at that time the older grounds
might be repealed.2 Many of the old grounds are now rarely en-
countered. 3 But whatever ground either spouse may allege for di-
vorce, the court need not grant the petition of one spouse to the
exclusion of a petition of the other either on the basis of grounds
asserted or on the basis of the order in which relief is sought.4

1. Draftsmen's Commentary to Family Code-Presented to Texas House Judiciary
Committee 20 (Mar. 11, 1969) (unpublished commentary available at Texas Tech University
Law Review).

2. See McKnight, Recodification and Reform of the Law of Husband and Wife, 33
Tax. B.J. 34, 38 (1970).

3. See Hatten & Brown, Impressions of a Domestic Relations Judge, 13 S. Tax. L.J.
250 (1972).

4. Clay v. Clay, 550 S.W.2d 730, 733 (Tex. Civ. App.-Houston [1st Dist.] 1977, no
writ); Smitheal v. Smitheal, 518 S.W.2d 842, 848 (Tex. Civ. App.-Fort Worth), cert. de-
nied, 423 U.S. 928 (1975).
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§ 3.01. Insupportability

On the petition of either party to a marriage, a di-
vorce may be decreed without regard to fault if the mar-
riage has become insupportable because of discord or
conflict of personalities that destroys the legitimate ends
of the marriage relationship and prevents any reasona-
ble expectation of reconciliation.

Commentary

The term "insupportability" is derived from the phrase "as to
render their living together insupportable" in article 4629(1) of the
Texas Revised Civil Statutes.5 In presenting this section to the leg-
islature the draftsmen's commentary had this to say:

This new non-fault ground for divorce is strongly recom-
mended .... Under present practice in the vast majority of cases
which are tried on allegations of cruelty and are uncontested, a
divorce is granted on the ground of insupportability as here de-
fined .... [TIhis provision brings the written law into conform-
ity [with] prevailing practice in what may be considered about
98[ % ] of the cases that come before the divorce courts. In offer-
ing this provision the [Family Law Section] Council attempts to
bring the law into harmony with practice and in so doing to en-
gender respect for the law rather than disrespect inherent in its
breach. Divorce statistics from other states where a similar provi-
sion has been enacted do not indicate any increase in divorce as a
result thereof.

A decade of experience under this provision seems to bear out
these expectations. In almost all divorce cases this ground is al-
leged though fault grounds may also be alleged in some instances
for purposes of property division and custody of children. The
number of divorces, however, does not seem to have been affected
in any significant way by the adoption of the ground of insup-
portability. In fact, there are a few instances when a divorce based

5. TEX. RE V. Civ. STAT. ANN. art. 4629(1) (Vernon 1960) (current version at Tax. FAm.
CODE ANN. § 3.01-.02 (Vernon 1975)).

6. Draftsmen's Commentary, supra note 1, at 20.
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on insupportability has been denied because of a jury verdict that
reconciliation might be achieved. The impact of the section has
been two-fold: (1) to bring the law into conformity with prior prac-
tice and (2) to undercut the bargaining power of an innocent
spouse for postdivorce support.

As a no-fault ground for divorce, insupportability is not sub-
ject to any defense other than that of "reasonable expectation of
reconciliation," which is inherent in the ground itself.7 Continued
residence under the same roof without "marital interaction" until
the divorce hearing does not necessarily show an insufficiency of
evidence to show insupportability.8 Little if any doubt can now be
entertained that marriages entered into prior to the enactment of
this ground for divorce are subject to this ground for dissolution of
the marital status." But a remedy for contractual breach of the
marital contract and the terms (vows) thereof is not necessarily
lost by legislative allowance of dissolution of the marital status. 10

§ 3.02. Cruelty

A divorce may be decreed in favor of one spouse if
the other spouse is guilty of cruel treatment toward the
complaining spouse of a nature that renders further liv-
ing together insupportable.

Commentary

This section, as enacted in 1969, is a rephrasing of the law
under the former article 4629(1) of the Texas Revised Civil Stat-

7. Baxla v. Baxla, 522 S.W.2d 736, 738-39 (Tex. Civ. App.-Dallas 1975, no writ);
Elrod v. Elrod, 517 S.W.2d 669, 672 (Tex. Civ. App.-Corpus Christi 1974, no writ); Cusack
v. Cusack, 491 S.W.2d 714, 717-18 (Tex. Civ. App.-Corpus Christi 1973, writ dism'd).

8. Cervantes v. Cervantes, 591 S.W.2d 332, 334 (Tex. Civ. App.-Corpus Christi 1979,
no writ).

9. Hopkins v. Hopkins, 540 S.W.2d 783, 786 (Tex. Civ. App.-Corpus Christi 1976, no
writ); Smitheal v. Smitheal, 518 S.W.2d 842, 848 (Tex. Civ. App.-Fort Worth), cert. de-
nied, 423 U.S. 928 (1975).

10. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 32
Sw. L.J. 109, 127-30 (1978) [hereinafter cited as 1978 Annual Survey].
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utes.11 Because the draftsmen believed that the allegations con-
tained in petitions under former law sometimes had adverse effects
on the possibility of reconciliation, this and other sections in this
title were rephrased to suppress inflammatory allegations in di-
vorce pleadings. Such terms as "excesses, cruel treatment or out-
rages," by their appearance in the pleadings, aggravated bad feel-
ings and made reconciliation more difficult. To implement the
objective of reconciliation such language was omitted. The provi-
sions of section 3.08 are correlative to this provision, as well as to
other fault grounds.

§ 3.03. Adultery

A divorce may be decreed in favor of one spouse if
the other spouse has committed adultery.

Commentary

This is the 1969 codification of article 4629(3) of the Texas
Revised Civil Statutes,"2 as amended in 1965. Under this section, it
is also irrelevant whether the act of adultery alleged occurred
before or after the parties' separation.18

§ 3.04. Conviction of Felony

(a) A divorce may be decreed in favor of one spouse
if since the marriage the other spouse:

(1) has been convicted of a felony;
(2) has been imprisoned for at least one year in

the state penitentiary, a federal penitentiary, or the
penitentiary of another state; and

(3) has not been pardoned.

11. TEx. REv. CIv. STAT. ANN. art. 4629(1) (Vernon 1960) (current version at Tax.
FAM. CODE ANN. § 3.02 (Vernon 1975)).

12. 1965 Tex. Gen. Laws, ch. 701, § 1, at 1634 (current version at Tax. FAM. CODE
ANN. § 3.03 (Vernon 1975)).

13. Bell v. Bell, 540 S.W.2d 432 (Tex. Civ. App.-Houston [1st Dist.] 1976, no writ).
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(b) A divorce may not be decreed under this section
against a spouse who was convicted on the testimony of
the other spouse.

Commentary

This provision recodifies article 4629(5) of the Texas Revised
Civil Statutes" of 1969, as amended in 1965, to include penitentia-
ries outside the state and federal penitentiaries in general. As
under prior law, this ground does not include conviction of a mis-
demeanor and imprisonment in the county jail even though that
imprisonment may be for over one year. The formulation is based
on the character of the offense for which the respondent was con-
victed and the extent of imprisonment. Though the commission of
and imprisonment for certain acts falling within the provisions of
this section may also qualify as cruelty under section 3.02, the im-
prisonment may not constitute abandonment for purposes of
divorce.

§ 3.05. Abandonment

A divorce may be decreed in favor of one spouse if
the other spouse left the complaining spouse with the in-
tention of abandonment and remained away for at least
one year.

Commentary

This is a recodification of article 4629(2) as it stood in 1969. A
significant reduction, however, of the period of abandonment from
three years to one has been made. After the period for living apart
in article 4629(4) was reduced in 1967 from seven years to three,
three years for abandonment as a fault ground seemed inconsis-
tent. Therefore, the Family Law Section Council of the State Bar
recommended that the period be reduced from three years to one.

14. 1965 Tex. Gen. Laws, ch. 701, § 1, at 1634 (current version at TEx. FAM. CODE

ANN. § 3.04 (Vernon 1975)).
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§ 3.06. Living Apart

A divorce may be decreed in favor of either spouse if
the spouses have lived apart without cohabitation for at
least three years.

Commentary

This is a recodification of the no-fault, living-apart ground of
article 4629(4), existing in 1969, for which there were no defenses
under the 1967 statute."6

§ 3.07. Confinement in Mental Hospital

A divorce may be decreed in favor of one spouse if at
the time the suit is filed:

(1) the other spouse has been confined in a
mental hospital, a state mental hospital, or private
mental hospital, as defined in Section 4, Texas
Mental Health Code, as amended (Article 5547-4,
Vernon's Texas Civil Statutes), in this state or an-.
other state for at least three years; and

(2) it appears that the spouse's mental disorder
is of such a degree and nature that he is not likely to
adjust, or that if he adjusts it is probable that he will
suffer a relapse.

Commentary

This is a recodification of the law as it stood in article 4629(6)
of the Texas Revised Civil Statutes' in 1969 with two significant
changes that (1) allow the suit to be brought after three years of
confinement rather than five as previously provided and (2) extend

15. Robertson v. Robertson, 217 S.W.2d 132 (Tex. Civ. App.-Fort Worth 1949, no
writ).

16. 1967 Tex. Gen. Laws, ch. 288, § 1, at 699 (current version at TEx. FAM. CODE ANN.
§ 3.07 (Vernon 1975)).
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the availability of the ground to the confined spouse if the other
spouse is also confined in a mental hospital. The basis for this
ground lies in the confinement itself, not in the acts perpetrated by
a person of unsound mind.1"

§ 3.08. Defenses

(a) The defense of recrimination is abolished.
(b) Condonation is a defense only if the court finds

that there is a reasonable expectation of reconciliation.
(c) The defense of adultery is abolished.

Commentary

Subsection (a), as enacted in 1969 and carried forward in the
1973 amendment to the Code, abolishes the defense of recrimina-
tion. The defense of recrimination meant that a spouse's improper
acts were excused if provoked by the improper acts of the other
spouse. The difficulties of pleading and proof caused by the de-
fense, however, had caused the Texas courts to develop the doc-
trine of comparative rectitude. 18 This provision was recommended
by the Family Law Section Council as a means of simplifying di-
vorce procedure.

The objective of subsection (b), as enacted in 1969, was to
abolish the defense of condonation. Under the defense of condona-
tion, a petitioner had no real ground for divorce if the petitioner
had excused the act of the respondent by continuing to live as hus-
band and wife. In many instances, however, there is a sort of con-
ditional condonation which is the result of an attempt toward rec-
onciliation.1 9 Hence, subsection (b) provides that condonation may
be a defense if "there is a reasonable expectation of reconciliation"

17. See Miller v. Miller, 487 S.W.2d 382, 386 (Tex. Civ. App.-Fort Worth 1972, writ
ref'd n.r.e.); Clarady v. Mills, 431 S.W.2d 63, 64 (Tex. Civ. App.-Houston [1st Dist.] 1968,
no writ).

18. McFadden v. McFadden, 213 S.W.2d 71, 74 (Tex. Civ. App.-Amarillo 1948,
mand. overr.); Marr v. Marr, 191 S.W.2d 512, 513 (Tex. Civ. App.-Texarkana 1945, no
writ).

19. Wright v. Wright, 6 Tex. 3, 11 (1851).
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found by the trier of fact.
Subsection (c) was added in 1973 to dispose of one of the

questions that had arisen under subsection (a). In presenting the
1969 revision to the legislature, the draftsmen noted in the com-
mentary on section 3.03 that the defense of adultery was repealed.
In drafting subsection (a) and repealing article 4630 of the Texas
Revised Civil Statutes, 0 the draftsmen intended to dispose of the
adultery defense to divorce and the existing common-law rule. Be-
cause the repeal of a statute will not revive prior contrary law,2"
repeal of the statute codifying the common law would not revive
the identical common-law rule. Questions arose, however, because
article 4630 had codified only a part of the common-law rule.22 Be-
cause only a part of the common law had been codified, only that
part of it was repealed as of January 1, 1970.23 Nevertheless, two
appellate courts reached the conclusion that subsection (a) had re-
pealed the defense of adultery.2 4 In any case, a no-fault ground for
divorce should not be subject to a fault defense.2 5 Subsection (c)
was added in 1973 to remove all doubt concerning the repeal of the
defense of adultery.

This Section does not address the problem with respect to a
plea of collusion. However, as the draftsmen pointed out in their
commentary of 1969, "it is, of course, within the discretion of any
court to dismiss a proceeding when there is such collusion between
the parties as to work a fraud on the court. 2

1
6

20. TEx. REV. CiV. STAT. ANN. art. 4630 (Vernon 1960) (repealed 1969).
21. Id. art. 10(7) (Vernon 1969), art. 5429b-2, § 3.10 (Vernon Supp. 1982).

22. Tapal v. Tapal, 448 S.W.2d 560, 563 (Tex. Civ. App.-Houston [14th Dist.] 1969,
writ dism'd); Jones v. Jones, 176 S.W.2d 784, 786 (Tex. Civ. App.-Galveston 1943, no writ);
Franzetti v. Franzetti, 120 S.W.2d 123, 126-27 (Tex. Civ. App.-Austin 1938, no writ); Oster
v. Oster, 130 S.W. 265, 267 (Tex. Civ. App. 1910, no writ).

23. See McKnight & Raggio, Family Law, Annual Survey of Texas Law, 25 Sw. L.J.
34, 36-37 (1971).

24. Cusack v. Cusack, 491 S.W.2d 714, 717-18 (Tex. Civ. App.-Corpus Christi 1973,
writ dism'd); Harrel v. Harrel, 466 S.W.2d 39, 40 (Tex. Civ. App.-Houston [1st Dist.] 1971,
no writ).

25. Robertson v. Robertson, 217 S.W.2d 132, 134-35 (Tex. Civ. App.-Fort Worth
1949, no writ).

26. Draftsmen's Commentary, supra note 1, at 23.
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SUBCHAPTER B. JURISDICTION AND VENUE;
RESIDENCE QUALIFICATIONS

§ 3.21. Residence-General Rule

No suit for divorce may be maintained unless at the
time suit is filed the petitioner or the respondent has
been a domiciliary of this state for the preceding six-
month period and a resident of the county in which the
suit is filed for the preceding ninety-day period.

Commentary

The period of domicile in the state, as a prerequisite for bring-
ing suit for divorce, was reduced in 1973 f'bm one year to six
months. Actual domicile is a jurisdictional requirement, but the
period of domicile, as the period of residence, has not been con-
strued as jurisdictional but merely as a prerequisite to suit.27 The
period of residence within a county was reduced from six months
to ninety days in 1973 and has been similarly treated. 8 The re-
quirement of county residence withstood federal constitutional at-
tack in Hughes v. Briscoe,29 and a similar state residence require-
ment was sustained in Sosna v. Iowa.30 Courts have handled the
residence requirement with some leniency. In Shankles v. Shan-
kles,31 the court of civil appeals sanctioned the practice of filing a
petition while the period of county residence was running and al-
lowing amendment for satisfaction of the full time prior to the
hearing.3 2 The provision in section 3.26(a) that the petitioner be a
resident or a domiciliary, without specifying the length of time for
either when a suit for divorce is commenced, seems to give some

27. Buffaloe v. Buffaloe, 210 S.W.2d 429, 430 (Tex. Civ. App.-Dallas 1948, writ
dism'd). But see Weintraub, Texas Long-Arm Jurisdiction in Family Law Cases, 32 Sw.
L.J. 965, 966-67 (1978).

28. See Schreiner v. Schreiner, 502 S.W.2d 840 (Tex. Civ. App.-San Antonio 1973,
writ dism'd).

29. No. CA3-6985-E (N.D. Tex. Aug. 6, 1973).
30. 419 U.S. 393, 404-10 (1975). See Berry v. Berry, 612 S.W.2d 213 (Tex. Civ.

App.-Beaumont 1980, writ dism'd).
31. 445 S.W.2d 803 (Tex. Civ. App.-Waco 1969, no writ).
32. Id. at 805-07.
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legislative effect and extension to the conclusion reached in
Shankles.

Although temporary absences from the state or county will not
interrupt the residence period,33 residence must be more than
nominal."' A petitioner may rely on his own compliance with these
requirements of domicile and residence or his spouse's compli-
ance.3 5 A prisoner may maintain suit in the place where he resided
prior to imprisonment, provided that he has not abandoned his
residence there.36

The reference to the respondent was added in 1973 and em-
phasizes the in rem character of the divorce proceeding.3 7

§ 3.22. Absence on Public Service

For the purpose of Section 3.21 of this code, time
spent by a Texas domiciliary in the service of the armed
forces or other service of the United States or of this
state outside this state or the county of residence of the
domiciliary is considered residence in the state and
county.

Commentary

The 1969 version of this provision reflected the concept that a
domicile is maintained while a person is absent on public service.
In the absence of proof to the contrary, the wife of a domiciliary

33. Lott v. Lott, 605 S.W.2d 665, 668 (Tex. Civ. App.-Dallas 1980, writ dism'd);
Hausladen v. Hausladen, 388 S.W.2d 952, 954-55 (Tex. Civ. App.-Dallas 1965, no writ).

34. Beavers v. Beavers, 543 S.W.2d 720, 721-22 (Tex. Civ. App.-Waco 1976, no writ);
Harrison v. Harrison, 543 S.W.2d 176, 177-78 (Tex. Civ. App.-Houston [14th Dist.] 1976,
no writ).

35. Lutes v. Lutes, 538 S.W.2d 256, 258 (Tex. Civ. App.-Houston [14th Dist.] 1976,
no writ).

36. In re Earin, 519 S.W.2d 892, 893 (Tex. Civ. App.-Houston [1st Dist.] 1975, no
writ). With respect to proof of duration of residence, see Langford v. Langford, 337 S.W.2d
181 (Tex. Civ. App.-San Antonio 1960, no writ).

37. For divorce proceedings involving a respondent who is a foreign national and dom-
iciliary, see Dosarnantes v. Dosamantes, 500 S.W.2d 233 (Tex. Civ. App.-Texarkana 1973,
no writ). See also Dyer, The Hague Conventions on Family Law, 7 NEwsLsTrER FAM. L.
SECTION 4, 6 (Apr. 1973).
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absent on public service is presumed to have the same domicile as
her husband.3 8 The present provision of 1973 clarifies the earlier
enactment of 1969 and extends its terms to all types of public
service.

§ 3.23. Military Personnel not Previously Residents

A person not previously a resident of this state who
is serving in the armed forces of the United States and
has been stationed at one or more military installations
in this state for at least the last six months and at one or
more military installations in a county of this state for at
least the last ninety days is considered to have been a
domiciliary of this state and a resident of the county for
those periods for the purpose of bringing suit for divorce
or annulment or to declare a marriage void.

Commentary

Though the federal constitutionality of this type of provision
was sustained in Wood v. Wood," this section need not be relied
on if domicile under section 3.21 is alleged and proved.4" This sec-
tion was carried forward from article 4631 of the Texas Revised
Civil Statutes4 1 in the 1969 revision when the references to annul-
ment and a suit to declare a marriage void were added.' In 1973,
the section was conformed to the changes then made in section
3.21. Unlike section 3.22, section 3.23 does not cover persons in
public service generally, but refers only to members of the armed
forces of the United States.

38. Shankles v. Shankles, 445 S.W.2d 803, 804-05 (Tex. Civ. App.-Waco 1969, no
writ).

39. 159 Tex. 350, 320 S.W.2d 807 (1959).
40. Simonsen v. Simonsen, 414 S.W.2d 54, 58 (Tex. Civ. App.-Amarillo 1967, no

writ). See also McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law,
34 Sw. L.J. 115, 139-40 (1980) [hereinafter cited as 1980 Annual Survey].

41. TEx. REv. CIV. STAT. ANN. art. 4631 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 3.23 (Vernon 1975)).

42. See TEx. FAm. CODE ANN. §§ 3.25(a), 2.24(b) (Vernon 1975).
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§ 3.24. Suit by Nonresident Spouse

If one spouse has been a domiciliary of this state for
at least the last six months, a spouse domiciled in an-
other state or nation may sue for divorce in the county
where the domiciled spouse is domiciled at the time the
petition is filed.

Commentary

This provision was added in 1969 and grants to a nondomicil-
iary the standing to sue for divorce in Texas, provided that the
respondent has standing to sue. The 1973 revision of section 3.21
reflected this change."' The change is also reflected in section
3.25(a), for annulment, and in 2.24(b), for a suit to declare a mar-
riage void. The section was revised in 1973 to replace the word "ju-
risdiction" with "another state or nation" as the earlier language
had given rise to misunderstanding."' There is no mention of the
duration of residence, which is supplied in section 3.21.

§ 3.25. Suit for Annulment or to Declare a Marriage Void

(a) A suit for annulment of a marriage or to declare a
marriage void may be maintained in this state only if the
parties were married in this state or if either party is
domiciled in this state.

(b) A suit for annulment of a marriage or to declare a
marriage void is a suit in rem, affecting the status of the
parties to the marriage. Process shall be served as in a
suit for divorce.

Commentary

First enacted with respect to annulment in 1969, this provision

43. Lutes v. Lutes, 538 S.W.2d 256, 258 (Tex. Civ. App.-Houston [14th Dist.) 1976,
no writ).

44. See TEx. Arr'y GEN. Op. No. M-577 (1970).

[Vol. 13:675



DISSOLUTION OF MARRIAGE

was expanded to cover suits to declare a marriage void in 1973.
Under subsection (a), annulments and suits to declare a marriage
void are not available to spouses both of whom are
nondomiciliaries of Texas and who were married elsewhere. Unlike
the requirements for divorce, there is no prescribed period of dom-
icile for either annulments or suits to declare a marriage void, ex-
cept with respect to armed forces personnel stationed in Texas as
provided in section 3.23.

§ 3.26. Acquiring Jurisdiction over Nonresident
Respondent.

(a) If the petitioner is a resident or a domiciliary of
this state at the commencement of a suit for divorce, an-
nulment, or to declare a marriage void, the court may ex-
ercise personal jurisdiction over the respondent, or the
respondent's personal representative, although the re-
spondent is not a resident or a domiciliary of this state if:

(1) this state is the last state in which marital co-
habitation between petitioner and the respondent oc-
curred and the suit is commenced within two years
after the date on which cohabitation ended; or

(2) notwithstanding Subdivision (1) above, there
is any basis consistent with the constitution of this
state or the United States for the exercise of the per-
sonal jurisdiction.
(b) A court acquiring jurisdiction under this section

also acquires jurisdiction in a suit affecting the parent-
child relation if Section 11.051 of this code is applicable.

Commentary

This section was enacted in 1975 as a counterpart of the long-
arm jurisdiction provision of section 11.051. Section 3.26 provides
for an extension of personal jurisdiction by way of minimum con-
tacts of the respondent with the State of Texas in relation to prop-
erty or liabilities of the respondent to allow the courts of this state
to deal with that property or those liabilities as well as any obliga-
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tions made to the petitioner in connection with a divorce, annul-
ment, or a declaration of nullity of a void marriage. The only refer-
ences to time are those in subsection (a)(1) requiring that Texas be
the last state in which marital cohabitation between the petitioner
and the respondent occurred and that the suit be commenced
within two years after the date on which cohabitation ended. The
provision as to last marital cohabitation is also the only specific
provision of the section defining jurisdiction. However, if such co-
habitation is of very short duration and there are no other contacts
with Texas, this statutory effort to confer jurisdiction will fail."' A
trial court might also decline jurisdiction on the ground of forum
non conveniens.46 However, the wife's stay with her husband in
Texas for two and one-half months was deemed sufficient to give
the Texas court personal jurisdiction over her in Scott v. Scott.47 A
Texas appellate court has not been called upon to define the scope
of subsection (a)(2), as when a court takes jurisdiction based on
long-term prior domicile but no marital cohabitation has occurred
within the state for over two years.48

Service of process under this section is achieved as in other
civil cases except as provided in section 3.521, which was placed in
subchapter C for reasons that are not readily apparent.

SUBCHAPTER C. SUIT

§ 3.51. Caption

Pleadings in a divorce or annullment suit shall be en-

45. Cossey v. Cossey, 602 S.W.2d 591, 595 (Tex. Civ. App.-Waco 1980, no writ)
(dictum).

46. Id. at 595-96.
47. 554 S.W.2d 274, 277 (Tex. Civ. App.-Houston [1st Dist.] 1977, no writ).
48. See Hines v. Clendenning, 465 P.2d 460, 463 (Okla. 1970); Sampson, Long-Arm

Jurisdiction Marries the Texas Family Code, 38 TEx. B.J. 1023, 1027 (1975). See also
Sampson, Jurisdiction in Divorce and Conservatorship Suits, 8 TEx. TECH L. REv. 159,
197-98 (1976). For comments on the enactment of § 3.26, see id. at 188-89, 193; 15 W. DOE-
SANEO & J. McKNIGHT, TEXAs LITIGATION GUIDE (MB) §§ 362.03[21[c], 363.50[1](5) (1981).
For the effect in Texas of similar legislation enacted by sister states, see Mitchim v. Mitch-
im, 518 S.W.2d 362 (Tex. 1975), discussed in McKnight, Family Law, Annual Survey of
Texas Law, 29 Sw. L.J. 67, 74, 103-04 (1975) [hereinafter cited as 1975 Annual Survey]. For
a discussion of the integration of § 3.26 with § 11.051 and TEx. R. Civ. P. 108, see Wein-
traub, supra note 27, at 974-76.
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titled, "In the Matter of the Marriage of and

Commentary

In captioning the matrimonial clause "In the Matter of the
Marriage of [spouse] and [spouse]," the hope was that some of the
adversary sting would be taken out of past practice by the form of
pleading alone.4 It is evident from the styles of most divorce cases
on appeal, however, that most lawyers have continued the old form
of entitling their cases, at least at the appellate level.

The common-law terms "plaintiff" and "defendant" are not
used in this Code, but rather the equitable terms "petitioner" and
"respondent." Soon after the enactment of this provision in 1969,
court clerks began to ask which spouse would be treated as the
petitioner and which as the respondent. Current practice is to list
the petitioner first. Pleaders also refer to the parties simply by
their marital status as "the husband" or "the wife." In a suit to
declare a marriage void, the phrase the "seeming husband" or
"seeming wife" may be used. Some simplification in identifying the
parties in counterclaims can also be accomplished by using these
forms of references. In cases utilizing no-fault grounds, there is no
apparent bar to both parties' being termed petitioners.

§ 3.52. Pleadings

Pleadings of the parties in a suit for divorce or an-
nulment or to declare a marriage void shall contain alle-
gations of the grounds relied on substantially in the lan-
guage of the statute and without a detailed statement of
evidentiary facts. Allegations of grounds for relief, mat-
ters of defense, or facts relied on for temporary relief
stated in short and plain terms are not subject to special
exceptions because of form or sufficiency. All allegations
of evidentiary facts shall be stricken from the pleadings
on the motion of any party to the suit or by the court on

49. See commentary to § 3.02 supra.
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its own motion.

Commentary

The objective of section 3.52 is to increase the chances of rec-
onciliation and suppress personal innuendo from the public record
by discouraging the use of acrimonious language and hostile allega-
tions in the pleadings. The draftsmen of 1969 believed that the
parties might later regret such statements, both in their relations
with each other and with their children.

The section was redrafted in 1973 because of the difficulties
that were encountered in complying with the 1969 formulation.
The 1969 version had been designed to suppress abrasive facts
from the record, except for the purposes of appeal. The objective
of the 1973 version was to keep such facts out of the pleadings,
except for facts relied on for temporary relief. The exception with
respect to temporary relief was removed in 1981.

§ 3.521. Citation by Publication

(a) Citation in a suit for divorce or annulment or to
declare a marriage void may be given by publication as
in other civil cases, except that notice shall be published
one time only.

(b) The notice shall be sufficient if given in substan-
tially the following form:

"STATE OF TEXAS

To (name of person to be served with citation), and to all
whom it may concern (if the name of any person to be
served with citation is unknown),
Respondent(s),

GREETINGS:

"YOU ARE HEREBY COMMANDED to appear and
answer before the Honorable District Court Ju-
dicial District, County, Texas, at the Courthouse
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of said county in , Texas, at or before 10 o'clock
a.m. of the Monday next after the expiration of 20 days
from the date of service of this citation, then and there to
answer the petition of , Petitioner, filed in said
Court on the day of , against ,
Respondent(s), and the said suit being number
on the docket of said Court, and entitled 'In the Matter of
Marriage of and ,' the nature of
which suit is a request to (statement of relief
sought).

"The Court has authority in this suit to enter any
judgment or decree dissolving the marriage and provid-
ing for the division of property which will be binding on
you.

"Issued and given under my hand and seal of said
Court at , Texas, this the day of

Clerk of the District Court of
County, Texas

By , Deputy."

(c) The form authorized in this section and the form
authorized by Section 11.09 of this code may be com-
bined in appropriate situations.

(d) Where no parent-child relationship exists, service
by publication may be completed by posting the citation
at the courthouse door for a period of seven days in the
county where the suit is filed.

(e) Where the petitioner or his or her attorney of re-
cord shall make oath that no children presently under 18
years of age were born or adopted by the parties and
that no appreciable amount of property was accumulated
by the parties during the marriage, the court may dis-
pense with the appointment of an attorney ad litem; but,
in every such case a statement of the evidence, approved
and signed by the judge, shall be filed with the papers of
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the cause as a part of the record thereof.

Commentary

In accordance with the policy expressed in 1969 in section
11.05 with respect to citation by publication, a single publication,
rather than multiple publications, is provided in this section,
which was added in 1975. Adherence to the single publication prin-
ciple suggests that the draftsmen of the statute have little belief in
the efficacy of publication as a means of giving notice.60 If real seri-
ousness of purpose were entertained with respect to giving actual
notice by means of publication, publication would best be achieved
by the use of a medium, such as television, likely to reach the re-
spondent in the region of his last known residence; where he re-
sided for a substantial length of time; or where he is known to have
relatives, friends, or acquaintances.

Subsection (b) provides a form to which the notice should be
substantially similar. The salutation is presumably included so
that the reader of the notice knows that he is in receipt of a writ of
summons.

Subsection (c) allows combination of the forms authorized by
this section and by section 11.09 when the suit concerns the par-
ent-child relationship.

Subsection (d) provides that when no parent-child relation-
ship "exists"-not merely when aspects of the parent-child rela-
tionship are not in dispute-service by publication may be "com-
pleted," that is, achieved, by posting the citation at the courthouse
door. This provision indicates a lack of any real concern for com-
municating actual notice to the respondent.61 It is not clear why
this section was put in subchapter C rather than subchapter B.

Departing from the general rule laid down in rule 244 of the

50. See Johnson, Citation by Publication-A Sham on Due Process, 36 Tax. B.J. 205
(1973); Johnson, Citation by Publication-Other Substituted Service, 41 TEX. B.J. 69
(1978).

51. For dicta with respect to citation by a single publication under ILL. REv. STAT. ch.
37, § 704-1 (1972), inter alia, in a related context, see Stanley v. Illinois, 405 U.S. 645, 657
n.9 (1972), and questions raised in connection therewith in H. CLARK, CASES AND PROBLEMS
ON DOMESTiC RELATIONS 1037 (3d ed. 1980).
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Texas Rules of Civil Procedure,5 2 subsection (e) makes appoint-
ment of an attorney ad litem unnecessary in divorce proceedings
when citation is by publication if (1) there are no children of the
marriage then under eighteen years of age and (2) there is "no ap-
preciable amount of property" accumulated by the parties during
the marriage, provided that these facts are verified by the peti-
tioner or his or her attorney. It is also provided that the judge
must approve and sign a statement of the evidence offered in the
case as required by rule 244.

§ 3.53. Answer

In a suit for divorce or annulment or to declare a
marriage void, the respondent need not answer upon
oath, and the petition shall not be taken as confessed for
want of an answer.

Commentary

The provisions of this section date back to the original Texas
Divorce Act of 1841. Traditionally, the courts have also allowed an
oral defense even if an answer has not been filed. Although the
1969 version of this section referred to proceedings for annulment,
the reference to suits to declare a marriage void was not added
until 1973. A corollary of the second clause was found in the pre-
1973 version of section 3.64 to the effect that a decree of divorce or
annulment must be based on "full and satisfactory evidence," as
required by article 4632 of the Texas Revised Civil Statutes.53 The
terms of article 4632 had sometimes been exaggerated in applica-
tion." As pointed out in the draftsmen's commentary to the 1973
amendments, the repeal of the old section 3.64 was not to be taken
as in anywise changing the burden of proof or allowing the peti-
tioner to take a default judgment without proof of grounds. In

52. TEx. R. Civ. P. 244.
53. TEx. REV. CIv. STAT. ANN. art. 4632 (Vernon 1960) (current version at Tnx. Fm.

CODE ANN. §§ 3.53, 3.60, 3.61, 3.64 (Vernon 1975 & Supp. 1982)).
54. See Smith, Family Law, Annual Survey of Texas Law, 21 Sw. L.J. 50, 57-58

(1967).
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Austin v. Austin,58 there was a stipulation between counsel as to
what an absent party's testimony would be. The Texas Supreme
Court concluded that the stipulation was proper, that the stipula-
tor's testimony might be introduced into evidence, and that the
testimony might therefore be considered in determining the
grounds for divorce." Such testimony is still subject to being con-
troverted, and its probative value is a question for the trier of fact.
Hence, such a stipulation does not constitute an admission of facts
testified to by the absent witness-party. Nothing was said by the
court, however, that would preclude the granting of a divorce if
both parties were absent and presented their evidence by stipula-
tion. Thus, in a proper case of hardship it may be possible for a
divorce to be granted without actual appearance by either party.

§ 3.54. Counseling

(a) After a petition for divorce is filed, the court may,
in its discretion, direct the parties to counsel with a per-
son or persons named by the court, who shall submit a
written report to the court before the hearing on the
petition.

(b) In his report, the counselor shall give only his
opinion as to whether there exists a reasonable expecta-
tion of reconciliation of the parties, and if so, whether
further counseling would be beneficial. The sole purpose
of the report is to aid the court in determining whether
the suit for divorce should be continued pending further
counseling, and the report shall not be admitted as evi-
dence in the suit. Copies of the report shall be furnished
to the parties.

(c) If the court is of the opinion that there exists a
reasonable expectation of the parties' reconciliation, the
court may by written order continue the proceedings and
direct the parties to any person or persons named by the

55. 603 S.W.2d 204 (Tex. 1980).
56. Id. at 206-07.
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court for further counseling for a period of time fixed by
the court not to exceed 60 days, subject to any terms,
conditions, and limitations the court deems desirable.
The court shall consider the circumstances of the parties,
including the needs of the parties' family, and the availa-
bility of counseling services, in making its order. At the
expiration of the period of time specified by the court,
the counselor to whom the parties were directed shall
report to the court whether the parties have complied
with the court's order. Thereafter, the court shall pro-
ceed as in divorce suits generally.

(d) No person who has counseled parties to a suit for
divorce under this section is competent to testify in any
action involving the parties or their children. The files,
records, and other work-products of the counselor are
privileged and confidential for all purposes and may not
be admitted as evidence in any action involving the par-
ties or their children.

(e) The expenses of counseling may be taxed as costs
against either or both parties.

Commentary

The provision for counseling was an innovation of the 1969 act
and was strongly recommended by the judicial members of the
Family Law Section Council. The availability of counselors and the
expense of utilizing their assistance, however, will always be a fac-
tor affecting the courts in ordering counseling in any particular
instance.

The present provisions of this section are much as they were
when enacted in 1969 with amendments added in 1973, including
the privilege provision of subsection (d).5 The confidentiality of
the work product of counselors presumably includes that compiled
in connection with any counseling of the parties prior to counseling
directed under subsection (c).

Subsection (c)'s sixty-day counseling period was chosen so

57. See TEX. AT'VY GEN. Op. No. H-503 (1974).
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that the counseling would approximate the sixty-day waiting pe-
riod between filing of the petition and the earliest date at which
the divorce might be granted under section 3.60. The counseling
period, however, may exceed the sixty days prescribed in section
3.60. The Family Law Section Council's special committee on mar-
riage counseling guidelines observed in its 1972 report that "some-
times the request for counseling will be abused as a means of de-
laying the hearing of the divorce action[;] . . . generally this will be
done by a woman who is receiving substantial sums as temporary
alimony . . . . [Wihere this is detected counseling should not be
ordered. "a5

The special committee's report indicates that reconciliation is
not the sole purpose for which counseling may be ordered. It may
be initiated to further "the welfare of the children and settlement
of collateral disputes. . .. "' The special committee concluded
"that upon the application of both parties counseling should be
ordered; [but that] upon the application of Uust] one of the parties
. . . it is desirable to consider [whether to order] counseling."60

The special committee, however, made these further observations:

(1) [That] no counseling is better than poor counseling; (2) that
members of a profession such as the medical profession, [the]
ministry or [the bar] are not necessarily qualified to do effective
counseling; [and] (3) that often the parties will agree on a coun-
selor [who] may not be particularly qualified. In such a situation
the agreement must of course have the approval of the court
under Section 3.54. However, as a practical matter, if the parties
have agreed upon a counselor, counseling often will have been
conducted previously by this party and there will frequently be
no better counselor available. In such a situation in the court's
discretion and as a practical matter about the best that can be
done is to appoint this person as counselor. 1

The committee also recommended the selection of a professional

58. Minutes of Marriage Counseling Guidelines Committee, Family Law Section, State
Bar of Texas 2 (May 30, 1970) (unpublished minutes available at Texas Tech Law Review).

59. Id.
60. Id.
61. Id. at 2-3.
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counselor when one is available.

§ 3.55. Managing Conservatorship and Support of
Children

(a) The petition shall state whether or not there are
children under 18 years of age born or adopted of the
marriage.

(b) If the parties are parents of a child, as defined by
Section 11.01 of this code, and the child is not under the
continuing jurisdiction of any other court under Section
11.05 of this code, the suit for divorce, annulment, or to
declare the marriage void, must include a suit affecting
the parent-child relationship under Subtitle A, Title 2, of
this code.

(c) If the parties are parents of a child, as defined by
Section 11.01 of this code, and the child is under the con-
tinuing jurisdiction of another court under Section 11.05
of this code, either party to the suit for divorce, annul-
ment, or to declare the marriage void may move that
court for transfer of the suit affecting the parent-child
relationship to the court having jurisdiction of the suit or
[sic] divorce, annulment, or to declare the marriage void.
The court with continuing jurisdiction shall then transfer
the proceeding to the court with jurisdiction of the suit
for divorce, annulment, or to declare the marriage void.
Proceedings for transfer under this section shall be gov-
erned by the procedures governing transfer under Sec-
tion 11.06 of this code. On transfer of the proceedings to
the court with jurisdiction of the suit for divorce, annul-
ment, or to declare the marriage void, that court shall
consolidate the suit affecting the parent-child relation-
ship with the suit for divorce, annulment, or to declare
the marriage void.

(d) After transfer of a suit affecting the parent-child
relationship as provided in Subsection (c) of this section,
or if the parties are parents of a child and no other court
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has jurisdiction of the child, the court with jurisdiction of
the suit for divorce, annulment, or to declare the mar-
riage void has jurisdiction to make orders, decrees, or
judgments affecting the parent-child relationship in the
same manner that a court with jurisdiction of a suit af-
fecting the parent-child relationship has under Subtitle
A, Title 2, of this code, and is subject to the same rules,
requirements, and standards set forth in Subtitle A, Title
2, of this code for such suits. On entering its decree or
judgment affecting the parent-child relationship, the
court has continuing jurisdiction under Section 11.05 of
this code, and the decree or judgment shall be treated for
all purposes as though it were entered in a suit affecting
the parent-child relationship.

Commentary

Subsection (a) codified law existing when the section was en-
acted in 1973 and is intended to apprise the court that children of
the marriage are to be brought under its jurisdiction by means of
the joinder of the suit affecting the parent-child relationship cre-
ated by subtitle A of title 2. This joinder is compulsory under sub-
sections (b), (c), and (d).

Subsection (b) requires that in any suit for dissolution of mar-
riage, the children must be dealt with by the court under a sepa-
rate subtitle A suit. Procedurally, there is joinder of the suit for
dissolution of marriage with the suit affecting the parent-child re-
lationship (SAPCR) in the same manner as joinder of claims or
remedies under rule 51 of the Texas Rules of Civil Procedure.2
This procedure was an innovation in Texas law because the power
of a court to make orders for parental support of children under
the former articles 4639a through 4639c of Texas Revised Civil
Statutes63 was only ancillary to a suit for divorce. Further, the suit
under subtitle A of title 2 is independent of the suit for divorce,

62. TEx. R. Civ. P. 51.
63. TEx. REv. CIV. STAT. ANN. arts. 4639a-4639c (Vernon 1960) (current version at

TEx. FAM. CODE ANN. §§ 11.05, 11.13, 14.03, 14.05, 14.08, 14.09 (Vernon 1975 & Supp.
1982)).
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and this independence of the suits helps in removing any issue-
confusion between the two suits that might otherwise exist. A
court hearing the case may, in its discetion, order severance of the
divorce from the SAPCR under rule 41," permit separate trials of
the two suits under rule 174(b),65 or try the entire case at once. 6

Regardless of the approach taken, the court is required to de-
cide issues relating to the children of the parties in the manner
prescribed in subtitle A of title 2. As a result of this procedure, the
court will have continuing jurisdiction over the children under sec-
tion 11.05 of the Code and subsection (d) of this section.

Subsection (c) provides a procedure for compulsory consolida-
tion of an existing subtitle A suit (SAPCR) with a later suit for
dissolution of marriage. If the children of the parties to the suit for
dissolution of marriage have previously been brought before a
court under subtitle A of title 2 and are subject to its continuing
jurisdiction under section 11.05, that court is under a duty to
transfer the case to the court which is entertaining the suit for dis-
solution." This is true even though the child's residence is not in
the county where the suit for dissolution is pending. This repre-
sents a departure from the usual title 2 rules governing venue of a
SAPCR. Venue of the joined suits affecting children will thus be
determined by the venue rules of sections 3.21 through 3.25 of the
Code 8 and article 1995(16) of the Texas Revised Civil Statutes. 9

Although the subsection is not free of ambiguity, the phrase "pro-
cedures governing transfer" refers to subsections (f) through (j) of
section 11.06 of the Code.

Subsection (d) is intended to ensure that the court hearing the
suit for dissolution of marriage will treat the joined subtitle A suit
under the rules governing a SAPCR and not merely as a compo-

64. TEx. R. Civ. P. 41.
65. TEx. R. Civ. P. 174(b).
66. See Kelley v. Kelley, 583 S.W.2d 671, 673 (Tex. Civ. App.-Austin 1979, writ

dism'd), discussed in 1980 Annual Survey, supra note 40, at 143.
67. See In re Allen, 593 S.W.2d 133, 137 (Tex. Civ. App.-Amarillo 1979, no writ),

discussed in McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 35
Sw. L.J. 93, 121 (1981); Brown v. Brown, 566 S.W.2d 378 (Tex. Civ. App.-Corpus Christi
1978, no writ).

68. TEX. FAM. CODE ANN. §§ 3.21-.25 (Vernon 1975).
69. TEx. REV. CIv. STAT. ANN. art. 1995(16) (Vernon Supp. 1982).
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nent of the dissolution action.

§ 3.56. Repealed by Acts 1981, 67th Leg., p. 2655, ch. 711,
§ 3, eff. Sept. 1, 1981

§ 3.57. Transfers and Debts Pending Decree

After a petition for divorce or annulment is filed and
until a final decree is entered, if a spouse transfers real
or personal community property or incurs a debt that
would subject community property to liability, the trans-
fer or debt is void with respect to the other spouse if the
transfer was made or the debt incurred with the intent
to injure the rights of the other spouse. A transfer or
debt is not void if the person dealing with the transferor
or debtor spouse did not have notice of the intent to in-
jure the rights of the other spouse. In an action to void
any transfer or debt the spouse seeking to void said
transfer or debt shall have the burden of proving that
the person dealing with the transferor or debtor spouse
had notice of the intent to injure the rights of the other
spouse.

Commentary

This section is a species of a fraudulent conveyance statute
and is designed to protect a spouse from fraudulent transfers by
the other spouse regardless of whether the court has ordered re-
straint of those acts. This is a 1979 revision of the 1969 enactment,
which had as its objective bringing the provisions of article 4634 of
the Texas Revised Civil Statutes70 into harmony with the lis
pendens statutes,71 article 6662,72 the case law on bona fide pur-

70. Id. art. 4634 (Vernon 1960) (current version at Tax. FAM. CODE ANN. § 3.57
(Vernon Supp. 1982)).

71. Tax. REV. CIv. STAT. ANN. arts. 6640, 6642, 6643, 6643a (Vernon 1969).
72. Id. art. 6662.
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chasers, and the Matrimonial Property Act of 1967.7' The drafts-
men's commentary gave the following explanation of the 1969
version:

By filing notice of lis pendens pursuant to Article 6640 a
party to a divorce or annulment proceeding may protect himself
or herself against sales of property in which that spouse has an
interest to persons who would otherwise be bona fide purchasers
pending the final outcome of the proceeding. In Fannin Bank v.
Blystone,74 . . . the Waco Court of Civil Appeals concluded that a
purchaser from a party to a divorce action is on notice regardless
of filing lis pendens. Though this conclusion put an intolerable
burden on purchasers it does not purport to be affected one way
or the other by Section 3.57. Section 3.57 in its first sentence is
merely a restatement in terms of matrimonial causes of Section[s]
24.01, 24.02, and 24.03 of [the] Business and Commerce Code7 5

. . . . The Supreme Court of Texas held in Herndon v. Reed76

• . . that only the defrauded spouse could rely upon such a fraud
to set it aside and other creditors of the defrauding spouse were
not thereby allowed to rely on it, contrary to the later insinuation
of Biccochi v. Casey-Swasey Co. 7 

. . . . Agreement between the
spouses or an order of the court may, of course, allow disposition
of property by one spouse in which the other spouse has an inter-
est or may allow one spouse to contract a debt in circumstances
when it might affect a community property interest of the other
spouse. Each spouse must of course be allowed to contract for
necessaries but the burden would be on the contracting spouse to
demonstrate what was contracted for was a necessary.76

Filing a notice of lis pendens with respect to a particular in-
terest in land may be utilized as a protection against potential pur-
chasers. The litigant cannot rely on the precedent of Fannin Bank

73. 1967 Tex. Gen. Laws, ch. 309, at 735.
74. 417 S.W.2d 502 (Tex. Civ. App.-Waco 1967), writ ref'd n.r.e. per curiam, 424

S.W.2d 626 (Tex. 1968).
75. TEX. Bus. & COM. CODE ANN. §§ 24.01-.03 (Vernon 1968) (formerly codified at

Tax. REV. CIV. STAT. arts. 3996, 3997 (1925)).
76. 82 Tex. 647, 18 S.W. 655 (1891).
77. 91 Tex. 259, 42 S.W. 963 (1897).
78. Draftsmen's Commentary, supra note 1, at 24-25.
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v. Blystone for protection.79 The addition of the last sentence in
1979 indicates the legislative concern for purchasers in this situa-
tion and thus emphasizes the need for reliance on lis pendens
filing in the case of realty and section 3.58 restraint in the case of
personalty.

§ 3.58. Temporary Orders

(a) After a petition for divorce or annulment or to de-
clare a marriage void is filed, the court, on the motion of
any party, or on the court's own motion, may grant a
temporary restraining order ex parte and, in addition,
after notice and hearing may issue a temporary injunc-
tion for the preservation of the property and the protec-
tion of the parties as deemed necessary and equitable,
including but not limited to an order prohibiting one or
both parties from:

(1) intentionally communicating with the other
by telephone or in writing in vulgar, profane, ob-
scene, or indecent language, or in a coarse or offen-
sive manner, with intent to annoy or alarm the other;

(2) threatening the other, by telephone or in
writing, to take unlawful action against any person,
intending by this action to annoy or alarm the other;

(3) placing one or more telephone calls, anony-
mously, at an unreasonable hour, in an offensive and
repetitious manner, or without a legitimate purpose
of communication with the intent to annoy or alarm
the other;

(4) intentionally, knowingly, or recklessly caus-
ing bodily injury to the other, or to a child of either;

(5) threatening the other or a child of either with
imminent bodily injury;

79. First S. Properties, Inc. v. Gregory, 538 S.W.2d 454 (Tex. Civ. App.-Houston [1st
Dist.] 1976, no writ). See McKnight, Family Law: Husband and Wife, Annual Survey of
Texas Law, 31 Sw. L.J. 105, 109-10 (1977) [hereinafter cited as 1977 Annual Survey].
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(6) intentionally, knowingly, or recklessly de-
stroying, removing, concealing, encumbering, trans-
ferring, or otherwise harming or reducing the value
of the property of the parties, or either of them, with
intent to obstruct the authority of the court to order
a division of the estate of the parties in a manner
that the court deems just and right, having due re-
gard for the rights of each party and any children of
the marriage;

(7) intentionally falsifying any writing or record
relating to the property of either of them;

(8) intentionally misrepresenting or refusing to
disclose to the other or to the court, on proper re-
quest, the existence, amount, or location of any prop-
erty of the parties, or either of them;

(9) intentionally or knowingly damaging or de-
stroying the tangible property of the parties, or ei-
ther of them; or

(10) intentionally or knowingly tampering with
the tangible property of the parties, or either of
them, and causing pecuniary loss or substantial in-
convenience to the other.
(b) After a petition for divorce or annulment or to de-

clare a marriage void is filed, the court, on the motion of
any party or on the court's own motion, may grant a tem-
porary injunction after notice and hearing for the pres-
ervation of the property and protection of the parties as
deemed necessary and equitable, including but not lim-
ited to an order directed to one or both parties:

(1) requiring a sworn inventory and appraise-
ment of all property, both real and personal, owned
or claimed by the parties, and a list of all debts and
liabilities owed by the parties (the form, manner, and
substance of the inventory and appraisal and list of
debts and liabilities to be specified by the court);

(2) requiring the support of either of the spouses;
(3) requiring the production of books, papers,

documents, and tangible things by any party;
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(4) ordering payment of reasonable attorney's
fees and future expenses properly chargeable as
court costs, on proof of necessity;

(5) appointing a receiver for the preservation
and protection of the property of the parties;

(6) excluding either spouse from occupancy of
the residence where the party is living;

(7) prohibiting the parties, or either of them,
from the spending of funds for reasonable and neces-
sary living expenses; or

(8) prohibiting the parties, or either 'of them,
from engaging in acts reasonable and necessary to
the conduct of that party's usual business or
occupation.
The terms of the orders issued under this subsection

may not be the subject of a temporary restraining order
issued ex parte.

(c) A temporary restraining order or a temporary in-
junction issued under this section may be granted with-
out the necessity of an affidavit or a verified pleading
stating specific facts showing that immediate and irrepa-
rable injury, loss, or damage will result before notice can
be served and a hearing can be held.

(d) In a suit for divorce, annulment, or to declare a
marriage void, the court may dispense with the necessity
of a bond as between the spouses when issuing tempo-
rary orders.

(e) The violation of any restraining order or injunc-
tion issued under this section is punishable as contempt.

Commentary

The brief but broad provisions on inventory and appraise-
ment8 and temporary orders in general were consolidated and

80. TEX. FAM. CODE ANN. § 3.56 (Vernon 1975) (current version at TEX. FAM. CODE
ANN. § 3.58 (Vernon Supp. 1982)).

81. TEX. FAM. CODE ANN. § 3.58 (Vernon 1975) (current version at TEx. FAM. CODE
ANN. § 3.58 (Vernon Supp. 1982)).
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much embellished by the enactment of this section in 1981. The
substance of the old section 3.56 is merged into subsection (b)(1),
whereas the prior section 3.58 forms the basis of subsection (a) and
the bulk of subsection (b). The provisions for spousal support con-
tained in this section might make section 3.59 superfluous but for
the odd language of some of the provisions of subsection (b).

In order to promote the preservation of property and the pro-
tection of the parties, subsection (a) authorizes orders for tempo-
rary restraint, issued ex parte, to be extended as temporary injunc-
tions after notice and hearing and authorizes orders for
performance of certain acts for the preservation of property, the
discovery of assets and liabilities, and the support of either spouse.

Subsection (b)(5) puts to rest any doubts raised by North Side
Bank v. Wachendorfers2 with respect to receivership in suits for
the dissolution or avoidance of marriage. Some of the other subdi-
visions, however, are difficult to interpret. Paragraph (4) provides
for "ordering payment of reasonable attorney[s'] fees and future
expenses properly chargeable as court costs, on proof of necessity."
This provision was designed to dispose of the rule in Wallace v.
Briggs," which forbade temporary orders for payment of attorneys'
fees,84 but the terms of paragraph (4) are inexactly phrased. The
provision cannot refer to "attorney[s'] fees and future expenses
[which are] properly chargeable as court costs," because such court
costs are not known to Texas law in this context.8 5 By supplying
other bracketed words so that the provision could be interpreted to
mean "attorney[s'] fees and future expenses [to be] properly
chargeable as court costs," the objective of the enactment would be
achieved, provided that the reference to court costs is interpreted
in a nontechnical sense. The phrase "court costs" is probably not
meant as a term of art, but rather in the sense of "necessary ex-

82. 585 S.W.2d 789 (Tex. Civ. App.-Houston [1st Dist.] 1979, no writ).
83. 162 Tex. 485, 348 S.W.2d 523 (1961).
84. Id. at 491-92, 348 S.W.2d at 525.
85. Chapman v. Chapman, 172 S.W.2d 127, 128 (Tex. Civ. App.-Fort Worth 1943,

writ dism'd); Jacks v. Teague, 136 S.W.2d 896, 897-98 (Tex. Civ. App.-Dallas 1940, writ
dism'd); Robbins v. Robbins, 125 S.W.2d 666, 673 (Tex. Civ. App.-Fort Worth 1939, no
writ). See Newland, Taxing Costs in Texas Courts, 28 TEx. B.J. 187, 244-45 (1965).
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penses for legal services" as explained in Jacks v. Teague.86 This
interpretation is supported by the addition of the statutory phrase
"on proof of necessity" derived from Wallace v. Briggs.87 Hence,
the whole phrase should be interpreted to read "attorney[s'] fees
and future expenses necessary for the conduct of the suit."

The obscurity of subsections (b)(6), (7), and (8) are much
more marked, but it may be possible to rectify the legislative over-
sight. The bill, which was later amended in committee and en-
acted, contained these provisions when introduced:

(e) Except on a verified pleading or affidavit signed by the
party seeking the relief and by no other person, notwithstanding
Rule 14 of the Texas Rules of Civil Procedure, neither spouse
may be:

(1) excluded from occupancy of the residence where the party
is living;

(2) prohibited from the spending of funds for reasonable and
necessary living expenses; or

(3) prohibited from engaging in acts reasonable and neces-
sary to the conduct of that party's usual business or occupation.

But when paragraphs (1), (2), and (3) were put under a different
heading, necessary word changes were not made in the transposi-
tion. Thus, paragraphs (6), (7), and (8) require the addition of sev-
eral words as shown in brackets:

(6) excluding either spouse from occupancy of the residence
where the party[-movant] is living;

(7) prohibiting the parties, or either of them, from the spend-
ing of funds [except] for reasonable and necessary living ex-
penses; or

(8) prohibiting the parties, or either of them from engaging in
acts [except those] reasonable and necessary to the conduct of
that party's usual business or occupation.

Even so read, paragraph (6) represents a substantial departure
from prior practice in not allowing an ex parte restraining order in
that instance. If the obvious omissions in these subdivisions cannot

86. 136 S.W.2d 896, 897-98 (Tex. Civ. App.-Dallas 1940, writ dism'd).
87. 162 Tex. at 491, 348 S.W.2d at 527.
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be supplied so that the provisions read coherently, the courts could
ignore these provisions as incapable of interpretation and fall back
on the general powers provided in sections 3.58 and 3.59.8" After
all, the subdivisions of section 3.58 are merely illustrative of the
general powers spelled out in the opening provisions of subsections
(a) and (b). If the ambiguous subdivisions of subsections (a) and
(b) were excised, the courts would look elsewhere in the Code and
to prior practice for guidance.

Subsection (c) relieves the petitioner of providing any evi-
dence under oath for ex parte relief. A judge might nonetheless
require an affidavit of facts supporting the relief sought or a bond
to protect the respondent whose interests might be harmed by the
issuance of an ex parte order.

Subsection (d) allows the court to dispense with a bond as be-
tween spouses in issuing temporary orders as provided in rule 695a
of the Texas Rules of Civil Procedure." Subsection (e) codifies the
court's power to punish violations of its temporary orders under
the contempt power as provided in rule 692.90 The coercive use of
civil contempt is presumably not meant to be in any way altered
by this provision.2

§ 3.59. Temporary Support

After a petition for divorce or annulment is filed, the
judge, after due notice may order payments for the sup-
port of the wife, or for the support of the husband until a
final decree is entered.

Commentary

This section has its roots in the provision for temporary ali-

88. On the interpretation of such ambiguous statutes, see Edwards v. Morton, 92 Tex.
152, 154, 46 S.W. 792, 793-94 (1898); Austin v. Collins, 200 S.W.2d 666, 669-70 (Tex. Civ.
App.-Fort Worth 1947, writ ref'd n.r.e.); Roby v. Hawthorne, 84 S.W.2d 1108, 1110 (Tex
Civ. App.-Dallas 1935, writ dism'd).

89. TrEx. R. Cxv. P. 695a.
90. TEx. R. Crv. P. 692.
91. Ex parte Preston, 162 Tex. 379, 383-84, 347 S.W.2d 938, 941 (1961).
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mony for the wife in section 8 of the Act of 1841.92 It is from the
legislative expression of policy of allowing temporary spousal sup-
port that the courts have concluded that postdivorce spousal sup-
port is not allowed in Texas. Expressio unius est exclusio
alterius.93

In 1969, Texas chivalry allowed itself to be sufficiently bent
toward constitutionalism to require the wife to support her hus-
band "if he is unable to support himself," while requiring the hus-
band to support his wife regardless of her means. In 1979, an equal
standard of mutual support was finally achieved in this section and
in section 4.02.

Although the section does not specifically mention attorneys'
fees, its terms are broad enough to authorize such an award as an
element of necessary support.94 The obstacle of Wallace v. Briggs"5

is overcome because the court was there interpreting the terms of
article 4636, which was concerned with temporary orders respect-
ing property, rather than the statute dealing with support. Fur-
thermore, subsequent modifications of the law of spousal capacity
and powers of management have so changed-the general setting of
the subject that the underlying rationale of Wallace cannot control
the interpretation of section 3.59, if indeed it was ever applicable
to that section."

Section 3.59 has no application in connection with suits to de-
clare a marriage void.

§ 3.60. Waiting Period

A divorce shall not be granted until at least 60 days

92. 1841 Tex. Gen. Laws, An Act Concerning Divorce and Alimony § 8, at 21, 2 H.
GAMMEL, LAWS OF TEXAS 485 (1898).

93. Eichelberger v. Eichelberger, 582 S.W.2d 395, 402-03 (Tex. 1979); Cunningham v.
Cunningham, 120 Tex. 491, 495-97, 40 S.W.2d 46, 47-48 (1931); BLACK'S LAW DICTIONARY

521 (5th ed. 1979) ("Mention of one thing implies exclusion of another.").
94. Roberts v. Roberts, 144 Tex. 603, 605-08, 192 S.W.2d 774, 776-78 (1946); Prewitt v.

Prewitt, 459 S.W.2d 720, 722 (Tex. Civ. App.-Tyler 1970, no writ).
95. 162 Tex. 485, 348 S.W.2d 523 (1961).
96. See Bounds v. Caudle, 560 S.W.2d 925, 927 (Tex. 1977). See also 1980 Annual

Survey, supra note 40, at 135-36.
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have elapsed since the day the suit was filed. However, a
decree entered in violation of this section is not subject
to collateral attack.

Commentary

This provision restates the law as it existed in 1969. Whereas
some jurisdictions have achieved the same result of the Texas wait-
ing period by way of a decree nisi followed by a decree absolute,
Texas simply requires a waiting period after the filing of the peti-
tion in the hope that reconciliation may be achieved during that
time. The running of the period has been treated as
jurisdictional.""

Within thirty days of the signing of the judgment, a court may
change the judgment.8 The supreme court has concluded, how-
ever, that an oral award of divorce is nonetheless final and is not
subject to dismissal by the surviving spouse if one spouse dies
before entry of the judgment.9 Under section 3.66, unless they re-
marry each other, the parties are precluded from remarrying dur-
ing the thirty-day period after the decree.

§ 3.61. Jury

In a suit for divorce or annulment or to declare a
marriage void, either party, except as provided in Sec-
tion 2.41 of this code, may demand a jury trial.

Commentary

This section was amplified by amendment in 1975 to clarify its
references.

97. Givens v. Givens, 304 S.W.2d 577 (Tex. Civ. App.-Dallas 1957, no writ); Snow v.
Snow, 223 S.W. 240 (Tex. Civ. App.-San Antonio 1920, no writ). But see Graham v. Seale,
221 S.W.2d 353 (Tex. Civ. App.-San Antonio 1949, no writ) (dictum); Eldridge v. Eldridge,
259 S.W. 209 (Tex. Civ. App.-San Antonio 1924, no writ).

98. TEx. R. Civ. P. 329b(d); Rector v. Rector, 454 S.W.2d 229 (Tex. Civ. App.-Tyler
1970, no writ).

99. Dunn v. Dunn, 439 S.W.2d 830 (Tex. 1969).
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§ 3.62. Testimony of Husband or Wife

In all such suits and proceedings the husband and
wife shall be competent witnesses for and against each
other, but neither party shall be compelled to testify as
to any matter that will criminate himself or herself; and
where the husband or wife testifies, the court or jury try-
ing the case shall determine the credibility of such wit-
ness and the weight to be given such testimony.

Commentary

This reproduces verbatim the first two clauses of article 4633
as it stood in 1969.

§ 3.63. Division of Property

(a) In a decree of divorce or annulment the court
shall order a division of the estate of the parties in a
manner that the court deems just and right, having due
regard for the rights of each party and any children of
the marriage.

(b) In a decree of divorce or annulment the court
shall also order a division of the following real and per-
sonal property, wherever situated, in a manner that the
court deems just and right, having due regard for the
rights of each party and any children of the marriage:

(1) property that was acquired by either spouse
while domiciled elsewhere and that would have been
community property if the spouse who acquired the
property had been domiciled in this state at the time
of the acquisition; or

(2) property that was acquired by either spouse
in exchange for real or personal property, and that
would have been community property if the spouse
who acquired the property so exchanged had been
domiciled in this state at the time of its acquisition.
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Commentary

Enacted in 1841, the prototype of subsection (a) of this equita-
ble division statute was adapted from the Alabama Act of 1820. In
1969, the language of article 4638 was changed slightly, and a sec-
ond sentence, dealing with the divestiture of title to real property,
was omitted from what is now subsection (a). In 1981, this section
was expanded by the addition of subsection (b) and supplemented
by the enactment of section 3.631.

Considerations Preliminary to Divorce

The related issues of divorce and division of property are not
severable, 00 but if community property is overlooked in the di-
vorce proceeding, the ex-spouses will hold the property as tenants
in common on divorce."0 Though certain types of property inter-
ests are not subject to division on divorce, the extent of those in-
terests may be taken into consideration by the court in making a
division.102 If the parties enter into a written settlement agreement
concerning the division of property and liabilities, the agreement is
binding on the court under section 3.631 "unless it finds that the
agreement is not just and right." An agreed judgment has much
the same effect except that the agreement merges into the
judgment. 03

Criteria and Manner of Division

It was early stated that "the separate property should be re-
stored to its owner respectively and that such division of the com-
munity property be made, as may seem just and right."''  As long
as the trial court's discretion is reasonably exercised, a division will

100. In re Johnson, 595 S.W.2d 900, 902 (Tex. Civ. App.-Amarillo 1980, writ ref'd
n.r.e.).

101. Busby v. Busby, 457 S.W.2d 551, 554-55 (Tex. 1970).
102. Mattern v. Mattern, 624 S.W.2d 400 (Tex. Civ. App.-Fort Worth 1981, no writ)

(military retirement benefits). But see Eichelberger v. Eichelberger, 582 S.W.2d 395, 401
(Tex. 1979) (court may have misapprehended Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979),
in which the Supreme Court handled federal railroad retirement benefits under California's
equal-division statute).

103. Ex parte Gorena, 595 S.W.2d 841, 844 (Tex. 1979).
104. Fitts v. Fitts, 14 Tex. 443, 450 (1855).
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not be disturbed on appeal, 0 6 but there are occasional reversals for
abuse of discretion. °10 Whether or not a divorce is based on
grounds of fault, fault may be considered in making the division of
property. 10 7 Although Texas courts do not grant postdivorce
spousal maintenance except under section 3.631, some of the crite-
ria for division are nonetheless maintenance-based. For example,
the future needs, earning power, and health of the spouses are con-
sidered along with standards for division that may be characterized
as breach-based: length of the marriage, benefits that would have
been gained by the innocent spouse from the continuance of the
marriage, and fault in bringing about the divorce. 10 8

The courts do not strive for equality of division in kind or
comparable types of property, but merely for a division that seems
"just and right."' 0 9 Property of one type may be awarded to the
husband and that of another quality to the wife," 0 or all of a par-
ticular type of property may be awarded to one of the spouses."'
The court may order a sale to achieve partition of the estate.""
The homestead may be ordered sold to effect a partition, but not
to pay debts." 3 There are situations when it is appropriate to par-
tition corporate stock, even if the spouses might thereby be caused
to compete for corporate management." 4 Difficulties that may be
encountered in enforcing an award of shares in a corporation
closely held by the family of an ex-spouse are illustrated by

105. Bell v. Bell, 513 S.W.2d 20, 22 (Tex. 1974).
106. See Aronson v. Aronson, 590 S.W.2d 189 (Tex. Civ. App.-Dallas 1979, no writ);

Thomas v. Thomas, 525 S.W.2d 200 (Tex. Civ. App.-Houston [1st Dist.] 1975, no writ).
107. Murff v. Murff, 615 S.W.2d 696 (Tex. 1981); Young v. Young, 609 S.W.2d 758

(Tex. 1980); Mootz v. Mootz, 615 S.W.2d 247 (Tex. Civ. App.-Dallas 1981, no writ).
108. Murff v. Murff, 615 S.W.2d 696, 698-99 (Tex. 1981).
109. See United States v. Stelter, 567 S.W.2d 797 (Tex. 1978).
110. Mercer v. Mercer, 503 S.W.2d 395 (Tex. Civ. App.-Corpus Christi 1973, no writ).
111. Elrod v. Elrod, 517 S.W.2d 669 (Tex. Civ. App.-Corpus Christi 1974, no writ).
112. Ellis v. Ellis, 225 S.W.2d 216, 218-19 (Tex. Civ. App.-San Antonio 1949, no

writ); Lewis v. Lewis, 179 S.W.2d 594, 596 (Tex. Civ. App.-Fort Worth 1944, no writ);
Scannell v. Scannell, 117 S.W.2d 538, 547 (Tex. Civ. App.-Fort Worth 1938, no writ).

113. Delaney v. Delaney, 562 S.W.2d 494, 495-96 (Tex. Civ. App.-Houston [14th
Dist.] 1978, writ dism'd).

114. Braswell v. Braswell, 476 S.W.2d 444, 448 (Tex. Civ. App.-Waco 1972, writ
dism'd); Brown v. Brown, 191 S.W.2d 814, 817 (Tex. Civ. App.-Dalas 1945, no writ).
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Earthman's, Inc. v. Earthman.115 In dealing with a partnership,
the court may award an interest in the partnership, but may not
divide partnership property. " " The recipient spouse, however, does
not become a partner but rather, an assignee of the partner-
spouse's interest. " " Pre-1962 partnerships were treated as aggre-
gates of proprietors, but there was some recognition of partnership
property.118

To equalize shares of property, or to achieve an equitable divi-
sion, a money judgment may be awarded to one spouse."' To facil-
itate division, a spouse may be ordered to execute a note in favor
of the other12 0 or the court may order one spouse to make periodic
payments to the other for the same purpose.12 In some instances,
however, an order to make periodic payments has been character-
ized as "permanent alimony" unless payments are to be made from
property in existence at the time of divorce. 2 " A lien may be im-
posed on nonexempt assets awarded to the obligated spouse to en-

115. 526 S.W.2d 192 (Tex. Civ. App.-Houston [lst Dist.] 1975, no writ).
116. McKnight v. McKnight, 543 S.W.2d 863, 867 (Tex. 1976).
117. Id. at 867-68; TEX. REv. Civ. STAT. ANN. art. 6132b, §§ 27, 28, 28-A, 28-B, 32(2)

(Vernon 1970 & Supp. 1982) (Texas Uniform Partnership Act). See also Comment, Commu-
nity Property Rights and the Business Partnership, 57 TExAs L. REV. 1018 (1979).

118. Norris v. Vaughan, 152 Tex. 491, 260 S.W.2d 676 (1953). See also Smoot v.
Smoot, 568 S.W.2d 177 (Tex. Civ. App.-Dallas 1978, no writ); In re Higley, 575 S.W.2d
432, 434 (Tex. Civ. App.-Amarillo 1978, no writ). In Higley the trial court misconceived
the nature of partnership assets in awarding the wife rights of reimbursement for expendi-
ture of partnership funds for improvement of partnership property and in awarding her a
share in maturing partnership assets. However, no appeal was taken by the husband on
these points. Id. at 435.

119. Murff v. Murif, 615 S.W.2d 696, 699 (Tex. 1981); In re Jackson, 506 S.W.2d 261,
267-68 (Tex. Civ. App.-Amarillo 1974, writ dism'd); Weaks v. Weaks, 471 S.W.2d 454, 455
(Tex. Civ. App.-Beaumont 1971, writ dism'd).

120. Kidd v. Kidd, 584 S.W.2d 552, 555-56 (Tex. Civ. App.-Austin 1979, no writ);
Womble v. Womble, 502 S.W.2d 886, 889 (Tex. Civ. App.-Fort Worth 1973, no writ).

121. Garrett v. Garrett, 534 S.W.2d 381, 383 (Tex. Civ. App.-Houston [1st Dist.]
1976, no writ); Forney v. Jorrie, 511 S.W.2d 379, 385 (Tex. Civ. App.-San Antonio 1974,
writ ref'd n.r.e.).

122. Cordell v. Cordell, 592 S.W.2d 84, 85 (Tex. Civ, App.-Texarkana 1979, no writ);
In re Long, 542 S.W.2d 712, 715-16 (Tex. Civ. App.-Texarkana 1976, no writ); Benedict v.
Benedict, 542 S.W.2d 692, 699 (Tex. Civ. App.-Fort Worth 1976, writ dism'd). See Ex
parte Neff, 542 S.W.2d 268 (Tex. Civ. App.-Fort Worth 1976, no writ). However, these
conclusions seem misguided. See Price v. Price, 591 S.W.2d 601 (Tex. Civ. App.-Tyler
1979, no writ). See also 1977 Annual Survey, supra note 79, at 121-23.
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sure discharge of the indebtedness.123 To do equity, all existing
community property, as well as a money judgment to compensate
for the husband's culpable dissipation of the community estate,
was awarded to the wife in Reaney v. Reaney.124

In dealing with entitlement to retirement benefits accrued
during a marriage, a court may award the prospective pensioner
full right in the interest on the basis of its equity value rather than
a lesser value dependent on premature cancellation under the em-
ployment contract. 25 In addition, a court may consider the re-
moteness of receipt of benefits,' 2 apportion the benefits subject to
a credit to the pensioner for income taxes which he will pay, 2 7 di-
vide the payments equally between the spouses, or constitute the
husband-pensioner as a constructive trustee of the pension benefits
and order him to distribute a portion of them to the wife.' 2' Fi-
nally, a court may award the interest in the retirement benefits
wholly to the husband and award other property wholly to the
wife,'s 0 or, in a like situation, award the wife a money judgment
against the husband to make the division fair.'' In the case of
unaccrued or unmatured benefits, if the trial court regards division
of benefits as appropriate, the Texas Supreme Court has shown a
strong preference for an order directing that the pensioner pay a
portion of the benefits to the ex-spouse if and when the benefits

123. Moor v. Moor, 63 S.W. 347, 352 (Tex. Civ. App. 1901, writ ref'd). See also Peter-
son v. Peterson, 502 S.W.2d 178 (Tex. Civ. App.-Houston [1st Dist.] 1973, no writ).

124. 505 S.W.2d 338, 340 (Tex. Civ. App.-Dallas 1974, no writ). For judicial response
to other culpable activity, see Roye v. Roye, 404 S.W.2d 92 (Tex. Civ. App.-Tyler 1966, no
writ).

125. Maddox v. Maddox, 489 S.W.2d 391, 392 (Tex. Civ. App.-Houston [1st Dist.]
1973, no writ).

126. Freeman v. Freeman, 497 S.W.2d 97, 100-01 (Tex. Civ. App.-Houston [14th
Dist.] 1973, no writ).

127. Troutenko v. Troutenko, 503 S.W.2d 686, 687 (Tex. Civ. App.-Houston [ist
Dist.] 1973, no writ).

128. Gaulding v. Gaulding, 503 S.W.2d 617, 618 (Tex. Civ. App.-Eastland 1973, no
writ); Daniels v. Daniels, 490 S.W.2d 862, 862 (Tex. Civ. App.-Eastland 1973, writ dism'd).

129. Marshall v. Marshall, 511 S.W.2d 72, 75 (Tex. Civ. App.-Houston [1st Dist.]
1974, no writ).

130. Mercer v. Mercer, 503 S.W.2d 395, 397 (Tex. Civ. App.-Corpus Christi 1973, no
writ).

131. Maddox v. Maddox, 489 S.W.2d 391, 393 (Tex. Civ. App.-Houston [1st Dist.]
1973, no writ).
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are received-as opposed to attempting to value the prospective
pensioner's present interest and using some other approach to
division. 32

On dissolution of marriage by divorce, annulment, or death, a
balance is struck between the marital estates for reimbursement.
Capital contributions to the family fortune are reimbursable in the
amount contributed, 183 but as in other instances of reimbursement,
no interest on the amount contributed may be claimed. 3 The
most commonly encountered claim is that for the expenditure of
money or labor toward the improvement of one marital estate by
another. 35 In this instance, a consistent measure of reimbursement
has not been enunciated and a variety of solutions have been ap-
plied: (1) enhancement regardless of cost;" 6 (2) cost or enhance-
ment, whichever is less;'3 7 and (3) cost regardless of enhance-
ment.1 3' Although this last approach seems contrary to the Texas
Supreme Court's conclusion in Lindsay v. Clayman,3' e and to some
of its statements in Dakan v. Dakan,"0 this rule has two solid vir-
tues. First, it is the rule that is used in all other reimbursement
situations and thus provides a uniform approach. Second, because
proof of enhancement is not required, it is the easiest rule to ap-

132. Cearley v. Cearley, 544 S.W.2d 661, 666 (Tex. 1976). The federal military benefits
there considered, however, are no longer subject to division. McCarty v. McCarty, 101 S. Ct.
2728 (1981).

133. Schmidt v. Huppmann, 73 Tex. 112, 115-16, 11 S.W. 175, 176 (1889); Horlock v.
Horlock, 533 S.W.2d 52, 56-58 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ dism'd);
Hartman v. Hartman, 253 S.W.2d 480, 482-83 (Tex. Civ. App.-Austin 1952, no writ).

134. Dakan v. Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Padgett v. Padg-
ett, 487 S.W.2d 850, 852 (Tex. Civ. App.-Eastland 1972, writ ref'd n.r.e.).

135. Dakan v. Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Welder v. Lam-
bert, 91 Tex. 510, 526, 44 S.W. 281, 286-87 (1898); Wachendorfer v. Wachendorfer, 615
S.W.2d 852, 854-55 (Tex. Civ. App.-Houston [1st Dist.] 1981, no writ).

136. Lindsay v. Clayman, 151 Tex. 593, 600, 254 S.W.2d 777, 781 (1952); Clift v. Clift,
72 Tex. 144, 149, 10 S.W. 338, 341 (1888); Harris v. Royal, 446 S.W.2d 351, 352 (Tex. Civ.
App.-Waco 1969, writ ref'd n.r.e.).

137. Dakan v. Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Trevino v. Tre-
vino, 555 S.W.2d 792, 799 (Tex. Civ. App.-Corpus Christi 1977, no writ); Girard v. Girard,
521 S.W.2d 714, 717-18 (Tex. Civ. App.-Houston [1st Dist.] 1975, no writ).

138. Furrh v. Winston, 66 Tex. 521, 524, 1 S.W. 527, 529 (1886); Rice v. Rice, 21 Tex.
58, 66-67 (1858).

139. 151 Tex. 593, 254 S.W.2d 777 (1952).
140. 125 Tex. 305, 83 S.W.2d 620 (1935).
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ply. Other instances of reimbursement include the payment by one
marital estate of debts owed by another 141 and fraudulent or con-
structively fraudulent dispositions. In all of these cases, the mea-
surement of reimbursement is the cost or amount expended or
transferred. 142 When community property is used to make separate
property productive for the community estate, the community is
reimbursed only if the expenditure is greater than the income pro-
duced. 48 The right of reimbursement, however, is not absolute in
any case and may be denied or reduced when the claimant is en-
joying or has enjoyed the property benefited, such as by right of
occupancy.1 44 The burden of showing a right of reimbursement
rests on the claimant, although for purposes of division on divorce
the standard of proof may be less rigorous than for division at
death.1 4 5 Merely showing a substantial separate estate at marriage
will not, however, establish a separate right of reimbursement
without showing how the separate estate benefited the commu-
nity.1 40 Nor will it suffice to show a benefited separate estate by
showing depleted community earnings. 147 An expenditure of sepa-
rate property for family living expenses is not reimbursable.1 48

Obligations between spouses and third persons, including tax
liabilities, cannot be altered by a divorce court even when the third

141. Trevino v. Trevino, 555 S.W.2d 792, 798 (Tex. Civ. App.-Corpus Christi 1977,
no writ).

142. Colden v. Alexander, 141 Tex. 134, 147, 171 S.W.2d 328, 334 (1943); Bazile v.
Bazile, 465 S.W.2d 181, 182 (Tex. Civ. App.-Houston [1st Dist.] 1971, writ dism'd); Mc-
Curdy v. McCurdy, 372 S.W.2d 381, 384 (Tex. Civ. App.-Waco 1963, writ ref'd).

143. Cadwell v. Dabney, 208 S.W.2d 127, 129 (Tex. Civ. App.-Austin 1948, writ ref'd
n.r.e.); Ames v. Ames, 188 S.W.2d 689, 690-91 (Tex. Civ. App.-Galveston 1945, no writ).

144. Dakan v. Dakan, 125 Tex. 305, 317-18, 83 S.W.2d 620, 627 (1935).
145. Horlock v. Horlock, 533 S.W.2d 52, 58 (Tex. Civ. App.-Houston [14th Dist.]

1975, writ dism'd); Fulwiler v. Fulwiler, 419 S.W.2d 251, 254 (Tex. Civ. App.-Eastland
1965, no writ); Younger v. Younger, 315 S.W.2d 449, 453 (Tex. Civ. App.-Waco 1958, no
writ).

146. See Moor v. Moor, 57 S.W. 992, 997 (Tex. Civ. App. 1900, no writ) (reprinted,
with changes in language only, at 255 S.W. 231 (1923)). But see Lindsey v. Lindsey, 564
S.W.2d 143, 146 (Tex. Civ. App.-Austin 1978, no writ).

147. Meshwert v. Meshwert, 543 S.W.2d 877, 879 (Tex. Civ. App.-Beaumont 1976),
afl'd on other grounds, 549 S.W.2d 383 (Tex. 1977); In re Greer, 483 S.W.2d 490, 495-96
(Tex. Civ. App.-Amarillo 1972, writ dism'd).

148. Norris v. Vaughan, 152 Tex. 491, 503, 260 S.W.2d 676, 683 (1953).
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person is a party to the proceeding.14 9 Hence, if the court orders
one spouse to discharge an obligation incurred by the spouses
jointly or by the other spouse, the creditor's right to enforce the
obligation against the obligor is not affected, except to the extent
that the court's order is obeyed. 50 In Cooper v. Dalton,5" the
court suggested that an appropriate way to handle a joint debt of
the spouses is to order one spouse to make payments to the credi-
tor and to the ex-spouse jointly.152

The court may order one spouse to pay the attorneys' fees of
the other as an incident to the division of property,15 3 or the court
may have each party discharge his or her own contractual obliga-
tions in this regard.154 Attorneys for both spouses are bound by a
decree or settlement affecting attorneys' fees, '1 5 but an order that
spouses will pay their own attorneys' fees does not constitute a
judgment for fees on behalf of the attorneys.156 It is improper for
an attorney to secure a judgment for legal fees against his client in
the same suit as that in which he is representing the client.1 5 7

Whether attorneys' fees are to be awarded is for the court to de-
cide, not the jury.158 Once the court determines that attorneys' fees
will be awarded, the amount of reasonable fees is determined by
ordinary evidentiary means. When sitting as the finder of fact, it is
not appropriate that a judge merely take judicial notice of mini-
mum fee schedules or of his own personal experience in such mat-

149. Broadway Drug Store v. Trowbridge, 435 S.W.2d 268, 269-70 (Tex. Civ.
App.-Houston [14th Dist.] 1968, no writ).

150. Dorfman v. Dorfman, 457 S.W.2d 417, 423 (Tex. Civ. App.-Texarkana 1970, no
writ); Harrington v. Harrington, 451 S.W.2d 797, 801 (Tex. Civ. App.-Houston [1st Dist.]
1970, no writ).

151. 581 S.W.2d 219 (Tex. Civ. App.-Corpus Christi 1979, no writ).
152. Id. at 221-22.
153. Carle v. Carle, 149 Tex. 469, 474, 234 S.W.2d 1002, 1005 (1950).
154. E.g., Haggard v. Haggard, 550 S.W.2d 374, 379 (Tex. Civ. App.-Dallas 1977, no

writ); Fortenberry v. Fortenberry, 545 S.W.2d 40, 42 (Tex. Civ. App.-Waco 1976, no writ).
155. Mullinax, Wells, Mauzy & Collins v. Dawson, 478 S.W.2d 121, 123 (Tex. Civ.

App.-Dallas 1972, writ ref'd n.r.e.).
156. Douthit v. Anderson, 521 S.W.2d 127, 130 (Tex. Civ. App.-Dallas 1975, no writ).
157. State Bar of Texas, Comm. on Professional Ethics, Opinion No. 374, 37 TEx. B.J.

1085 (1974).
158. See Prewitt v. Prewitt, 459 S.W.2d 720, 722-23 (Tex. Civ. App.-Tyler 1970, no

writ).
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ters without considering the evidence presented with respect to the
fees in issue.I However, unrebutted testimony of the attorney
may be sufficient to sustain the court's award. 160 Attorneys' fees for
preparation of appeals must be separately proved.""

Prior to the enactment of subsection 3.63(b) in 1981, it had
been suggested in Muns v. Muns"2 that a distinction may be
drawn between separate property of Texas origin and that brought
to Texas from another state. This argument was developed and re-
fined by Professor Sampson,15 and it was largely as a result of his
activity that subsection (b) was enacted.'" It is plain, however,
that the terms of subsection (b) are equally applicable to realty
and personalty. Therefore, Texas courts may find themselves char-
acterizing such realty just as California courts have done,1" but
division will be by in personam order to convey and will be en-
forced in personam. 66

Restrictions on Property Division

There are two major issues with respect to the interpretation
of section 3.63 and several minor ones. The major problems are
those of constitutionality and the intention of the legislature in en-
acting the section in 1969. The constitutional problem concerns the
court's power to convert community property into separate prop-
erty in the light of the constitutional definitions of separate and
community property.1 76 The statutory power to divide community

159. Delaney v. Delaney, 562 S.W.2d 494, 496 (Tex. Civ. App.-Houston [14th Dist.)]
1978, writ dism'd). E.g., Gwartney v. Dahlin & Fitch, 551 S.W.2d 781, 783 (Tex. Civ.
App.-Fort Worth 1977, no writ).

160. See Peeples v. Peeples, 562 S.W.2d 503, 506 (Tex. Civ. App.-San Antonio 1978,
no writ).

161. Mills v. Mills, 559 S.W.2d 687, 689 (Tex Civ. App.-Fort Worth 1977, no writ).
162. 567 S.W.2d 563, 564 (Tex. Civ. App.-Dallas 1978, no writ).
163. See Sampson, Common Law Property in a Texas Divorce: After Eggemeyer the

Deluge?, 42 TEx. B.J. 131 (1979).
164. See generally Oldham, Property Division in a Texas Divorce of a Migrant

Spouse: Heads He Wins, Tails She Loses?, 19 Hous. L. Rev. 1 (1981).
165. See Braselton v. Clearfield State Bank, 606 F.2d 285, 288-89 (10th Cir. 1979).
166. See Brown v. Brown, 590 S.W.2d 808, 812-13 (Tex. Civ. App.-Eastland 1979, no

writ); Brock v. Brock, 586 S.W.2d 927, 930 (Tex. Civ. App.-El Paso 1979, no writ).
167. Tax. CONST. art. XVI, § 15. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 140 (Tex.

1977).
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property antedates the provisions of the Texas Constitution of
1845, from which the present constitutional provisions are derived.
Concerning statutory interpretation, the section has given rise to
problems for a long time. As enacted in 1925, this section provided
that the divorce court may "order a division of the estate of the
parties . . . as . . . shall seem just and right" but that it should
not "divest . . . title to real estate ... ."8 In 1960169 it was
finally settled that the proviso with regard to divestiture of title to
land referred only to separate property and not to community
property. In formulating section 3.63, the draftsmen omitted the
proviso with respect to divestiture of title to land, but the drafts-
men's commentary on the section stated that the section was a
codification of then-existing law. The misrepresentation was recog-
nized soon after the Family Code was passed, but no effective ac-
tion has been taken to clarify the meaning of this section.

If it can be assumed that the section may be applied to com-
munity property without constitutional difficulty, and if in a par-
ticular case there is enough community property with which to
make an appropriate division, a division can be made without ref-
erence to the proviso. However, if the history of the marriage and
the future needs of the spouses in light of that history would re-
quire recourse to the separate property in order to achieve an equi-
table division of total assets of the spouses, the meaning of the
proviso becomes critical. This difficulty would not be so acutely
felt if the courts had perceived any significant restraint in the leg-
islative formula. The constitutional and statutory restrictions have
been perceived only recently.

Because the proviso was seemingly repealed in 1969, the statu-
tory restraint, if effective, is implied but not expressed on the face
of the section. The meaning of section 3.63 without the proviso was
before the courts several times before its legislative history was
considered. In Bryant v. Bryant,17 0 the court stated that "the simi-
larity in the wording of old Article 4683. . . and the present [sec-

168. Tax. REV. CIV. STAT. ANN. art. 4638 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 3.63 (Vernon Supp. 1982)).

169. Hailey v. Hailey, 160 Tex. 372, 376, 331 S.W.2d 299, 303 (1960).
170. 478 S.W.2d 602 (Tex. Civ. App.-Waco 1972, no writ).
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tion] 3.63 of the Family Code ... is sufficient to cause this rule of
law to be the same [as before.]' 17 1 In DePuy v. DePuy,17 2 in a con-
curring opinion it was said that "[g]enerally separate property will
be restored to its owner. Where personal property is involved, the
court is vested with the wide discretion in making disposition
whether it be separate or community. 1 73 Nonetheless, most of the
intermediate appellate courts that addressed the question immedi-
ately after the enactment of this section tended to the conclusion
that title to separate realty, as well as separate personalty, might
be divested in favor of the other spouse in cases of need. 1 7

In Eggemeyer v. Eggemeyer,17 5 however, the divestiture of
separate realty was forbidden.1' Although constitutional argu-
ments were offered in support of the conclusion reached, the deci-
sion rested primarily on the legislative history and internal con-
struction of the Family Code. The court accepted the proposition
that the legislature did not intend to change the prevailing law
when this section was enacted in 1969.177 Further, the provisions of
section 14.05(a) of the Family Code complement those of section
3.63 in providing that a spouse's separate property may be admin-
istered, but not divided, to discharge the duty of child support. 7 8

Finally, the majority of the court relied on the statutory language
that empowers a divorce court to divide "the estate of the parties."
Silently putting Hedtke v. Hedtke'7 aside, the court concluded
that the word "estate" in the singular can only denote the commu-
nity estate.180

Eggemeyer raises a question of the propriety of putting a lien
on separate property for the discharge of an obligation imposed by
a divorce court. In the case of separate homestead property, a valid
lien may not be imposed thereon except for the purchase money,

171. Id. at 605.
172. 483 S.W.2d 883, 888 (Tex. Civ. App.-Corpus Christi 1972, no writ).
173. Id. (Nye, C.J., concurring).
174. See 1977 Annual Survey, supra note 79, at 119.
175. 554 S.W.2d 137 (Tex. 1977).
176. Id. at 142.
177. Id. at 139.
178. See id. See also Ex parte Scott, 133 Tex. 1, 14, 123 S.W.2d 306, 313 (1939).
179. 112 Tex. 404, 408, 248 S.W. 21, 22 (1923).
180. 554 S.W.2d at 139.
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improvements, or taxes,"'1 but as to nonhomestead separate prop-
erty, it has been argued that the foreclosure of a lien to comply
with a court order is substantially voluntary in that the owner
chose the alternative of foreclosure rather than compliance with
the court order.18' But the contrary conclusion of divestiture was
reached in Duke v. Duke,' 8" though there the husband had been
ordered to execute a deed of trust on his separate realty as security
for compliance with the court's order.'"

Although the divorce court has only recently been precluded
from treating military retirement benefits as community property
for purposes of property division, 8 5 the courts have long used the
device of the in personam order to divide such federally created
interests as agricultural allotments.'" The same device has been
used in directing division of foreign realty acquired with commu-
nity property.18 7 Foreign courts give effect to such orders, 8 8 just as
Texas courts enforce such foreign orders.' 89

In valuing assets acquired during marriage, the personal quali-
ties of a spouse must be excluded from the valuation of a profes-
sional practice,'" and personal skills acquired during marriage are
not denoted as property interests.' Virtually nothing has been
said judicially of products of the mind, usually called "intellectual
property"-novels, plays, musical scores, paintings, sculptures, and

181. Eggemeyer v. Eggemeyer, 623 S.W.2d 462, 466 (Tex. Ct. App.-Waco 1981, no
writ).

182. Day v. Day, 610 S.W.2d 195, 199 (Tex. Civ. App.-Tyler 1979 writ ref'd n.r.e.);
Buchan v. Buchan, 592 S.W.2d 367, 371 (Tex. Civ. App.-Tyler 1979, writ dism'd).

183. 605 S.W.2d 408, 412 (Tex. Civ. App.-El Paso 1980, writ dism'd).
184. Id.
185. McCarty v. McCarty, 101 S. Ct. 2728, 2741 (1981).
186. E.g., Miguez v. Miguez, 453 S.W.2d 514, 520 (Tex. Civ. App.-Beaumont 1970, no

writ).
187. Brock v. Brock, 586 S.W.2d 927, 930 (Tex. Civ. App.-El Paso 1979, no writ);

Kaherl v. Kaherl, 357 S.W.2d 622 (Tex. Civ. App.-Dallas 1962, no writ).
188. Rozan v. Rosen, 150 Mont. 121, 431 P.2d 870 (1967); Rozan v. Rozan, 129 N.W.2d

694, 700 (N.D. 1964).
189. McElreath v. McElreath, 162 Tex. 190, 207-08, 345 S.W.2d 722, 733 (1961).
190. Nail v. Nail, 486 S.W.2d 761, 764 (Tex. 1972). But see Geesbreght v. Geesbreght,

570 S.W.2d 427, 435-36 (Tex. Civ. App.-Fort Worth 1978, writ dism'd).
191. Frausto v. Frausto, 611 S.W.2d 656, 659 (Tex. Civ. App.-San Antonio 1981, writ

dism'd).
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inventions.192 Undistributed income from a discretionary trust be-
longs, of course, to the trustee although a spouse may be a benefi-
ciary of the trust.1 93 Assets of an entity owned in whole or in part
by a spouse are also beyond the scope of division on divorce unless
held as a consequence of actual or constructive fraud. 94 Remotely
conjectured future assets and misfortune are also beyond consider-
ation by the divorce court. 19

5 Consideration of the possibility of an
inheritance seems contrary to this principle." '

If the court lacks personal jurisdiction over a spouse, it may be
doubted that the court lacks the power to divide property subject
to the sole or joint control of that spouse and not in custodia
legis. 9 7 The same sort of doubt may be entertained with respect to
property acquired while the spouses were domiciled elsewhere,
which might be subject to subsection (b) but for the fact that the
owner of the property has never been domiciled in Texas.

Suit to Declare a Marriage Void

Section 3.63 is inapplicable to suits to declare a marriage void,
but this is not to say that a court declaring a marriage void may
not make an appropriate division of property acquired during a
putative marriage. 198

192. See Davis, A Consideration of the Separate and Community Property Aspects of
Inventions and Patents, in ESSAYS IN THE LAW OF PROPERTY PRESENTED TO CLYDE EMERY 1
(1975).

193. Currie v. Currie, 518 S.W.2d 386, 389 (Tex. Civ. App.-San Antonio 1974, writ
dism'd).

194. Duke v. Duke, 605 S.W.2d 408, 411-12 (Tex. Civ. App.-El Paso 1980, writ
dism'd); Humphrey v. Humphrey, 593 S.W.2d 824, 826-27 (Tex. Civ. App.-Houston [14th
Dist.] 1980, writ dism'd); Goetz v. Goetz, 567 S.W.2d 892, 895 (Tex. Civ. App.-Dallas 1978,
no writ).

195. Fortenberry v. Fortenberry, 545 S.W.2d 40, 42 (Tex. Civ. App.-Waco 1977, no
writ) (future value of maturing crops); In re Rister, 512 S.W.2d 72, 74 (Tex. Civ. App.
-Amarillo 1974, no writ) (anticipated increase in pension rights based on continued em-
ployment after divorce); Thomas v. Thomas, 525 S.W.2d 200, 202 (Tex. Civ. App.-Houston
[1st Dist.] 1975, no writ) (possibility of future unemployment).

196. Whittenburg v. Whittenburg, 523 S.W.2d 797, 798 (Tex. Civ. App.-Austin 1975,
no writ).

197. See 1980 Annual Survey, supra note 40, at 139.
198. E.g., Lee v. Lee, 112 Tex. 392, 247 S.W. 828 (Tex. Comm'n App. 1923, opinion

adopted), criticized in Comment, The Rights of Parties to a Putative Marriage in Property
Acquired by Their Joint Efforts, 1 TEXAS L. REV. 469 (1923); see Barkley v. Dumke, 99 Tex.

722
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§ 3.631. Agreement Incident to Divorce or Annulment

(a) To promote amicable settlement of disputes on
the divorce or annulment of a marriage, the parties may-
enter into a written agreement concerning the division of
all property and liabilities of the parties and mainte-
nance of either of them. The agreement may be revised
or repudiated prior to rendition of the divorce or annul-
ment unless it is binding under some other rule of law.

(b) In a proceeding for divorce or annulment, the
terms of the agreement are binding on the court unless it
finds that the agreement is not just and right. If the court
finds the agreement is not just and right, the court may
request the parties to submit a revised agreement.

(c) If the court approves the agreement, the court
may set forth the agreement in full or incorporate it by
reference in the decree of divorce or annulment.

Commentary

Over the years the statement was sometimes made that the
failure of Texas courts to grant permanent alimony stemmed from
the Texas doctrine of community property, but it is more accurate
to say that it simply stemmed from a literal and natural reading of
the provisions of article 4637199 and its predecessors in providing

150, 87 S.W. 1147 (1905); Mendez v. Mendez, 277 S.W. 1055 (Tex. Cornm'n App. 1925, opin-
ion adopted); Caruso v. Lucius, 448 S.W.2d 711 (Tex. Civ. App.-Austin 1969, writ ref'd
n.r.e.), discussed in 1975 Annual Survey, supra note 48, at 68 n.5; Cameron v. Cameron, 103
S.W.2d 464 (Tex. Civ. App.-Galveston 1937, writ ref'd). See also Davis v. Davis, 521
S.W.2d 603, 606 (Tex. 1975); 1978 Annual Survey, supra note 10, at 117-18. However, many
courts refuse to make such a division of property. But see Davis v. Tennessee Life Ins. Co.,
562 S.W.2d 868, 871 (Tex. Civ. App.-Houston [1st Dist.] 1978, writ ref'd n.r.e.); cf. Lugot v.
Harris, 499 F. Supp. 1118, 1118-19 (D. Nev. 1980). A contrary view with respect to division
between putative spouses has also prevailed. Ft. Worth & R.G. Ry. v. Robertson, 103 Tex.
504, 131 S.W. 400 (1910), rev'g 121 S.W. 202 (Tex. Civ. App. 1909); Jones v. Callery, 57
S.W.2d 268, 269 (Tex. Civ. App.-Fort Worth 1932, writ ref'd). This view is better applied
to a purely illicit relationship rather than a putative marriage. See, e.g., Roberson v. Rober-
son, 420 S.W.2d 495, 501 (Tex. Civ. App.-Houston [14th Dist.] 1967, writ refd n.r.e.).

199. TEx. REv. Civ. STAT. ANN. art. 4637 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 3.631 (Vernon Supp. 1982)).
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for temporary alimony only. Texas is the only one of the tradition-
ally community property states that has not granted permanent
alimony of some kind.

Prior to the legislature's enactment in 1969 of the general no-
fault ground for divorce (section 3.01), fault, as a condition prece-
dent to most divorces, provided a strong lever with which to pry
contractual alimony from the spouse who wanted the divorce. Iron-
ically, however, the decision of the Texas Supreme Court in Fran-
cis v. Francis,00 validating contracts between spouses for periodic
payments after divorce (contractual alimony), came just two years
after the legislature's actions. In Francis the supreme court put
aside misapprehensions arising from McBride v. McBride,20 1 based
on an overbroad interpretation of article 4637, the predecessor of
section 3.59, providing for temporary alimony payable by the hus-
band to the wife pending divorce. At the time that statute was first
enacted in 1841, temporary alimony was the only type generally
recognized, and the Texas Legislature provided for no other. In
Francis the supreme court pointed out that postdivorce alimony is
properly defined as court-ordered maintenance payable by the hus-
band to the wife following a divorce proceeding. But a merely con-
tractual obligation of one spouse to make periodic payments to the
other after divorce was not within that definition. Hence, such an
obligation did not violate public policy and was enforceable. Mere
"approval" of such an agreement by the divorce court without
more was proper. But if the divorce court ordered payments in in-
stallments, there was a clear indication of invalidity because only
temporary alimony was allowed by court order. It was significant
that the court's opinion did not turn on a refusal to look behind
the terms of the agreement as a "property agreement," but rather
on the court's willingness to give such an agreement effect if it
could stand as a valid contract. Contractual alimony, of course,
does have tax consequences. 2

Some of this analysis has now changed. First, the Texas Su-

200. 412 S.W.2d 29 (Tex. 1967).
201. 256 S.W.2d 250 (Tex. Civ. App.-Austin 1953, no writ).
202. See Turley, Divorce and Taxes-A Decade Later, 20 S. TEx. L.J. 407 (1979);

Turley, Divorce and Taxes-Texas Style, 48 ToxAs L. Rzv. 721, 742 (1970).
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preme Court held in Ex parte Gorena,103 following dictum in Mc-
Cray v. McCray, °4 that an agreed judgment with respect to divi-
sion of property and payment for the support of children "is no
longer merely a contract between private individuals but is the
judgment of the court. ' 20 5 With the enactment of section 3.631 in
1981, the legislature has in effect elevated the holding in Gorena to
statutory dignity. The remaining question is whether court-ap-
proved (and hence court-ordered) postdivorce spousal maintenance
is made enforceable by contempt. Court-ordered child support has
long been defined as standing outside the constitutional inhibition
of imprisonment for debt.20 6 The question is whether compliance
with section 3.631 gives an agreed order for the postdivorce main-
tenance of an ex-spouse a similar standing.

In Francis the supreme court, speaking through Chief Justice
Calvert, made this observation: "Obligations of this type may be
void or unenforceable for other reasons but none are urged here for
so declaring. 2 0 7 The Chief Justice appears to have said that if the
contract by which the husband agreed to make periodic payments
was voidable for fraud, duress, or undue influence; was against
public policy (as, for example, to buy a divorce); or was unsup-
ported by consideration, the contract might be set aside.2 0 8 Subsec-
tion (a) utilizes the doctrine of consideration to achieve admissibil-
ity of the repudiated property settlement. But if the court does not
incorporate the binding but repudiated settlement in its order,
that settlement contract may be of little further practical value.

203. 595 S.W.2d 841 (Tex. 1979).

204. 584 S.W.2d 279 (Tex. 1979).

205. 595 S.W.2d at 844. See also Chess v. Chess, 627 S.W.2d 513 (Tex. Ct.
App.-Corpus Christi 1982, no writ).

206. TEX. CONST. art. I, § 18; Ex parte Davis, 101 Tex. 607, 111 S.W. 394 (1908).

207. 412 S.W.2d at 33.

208. See Leopold, Contracts for Support of a Spouse After Divorce- The Question of
Consideration, 6 TRIAL LAW. F. 11 (July-Dec. 1971). See also Lampkin v. Lampkin, 480
S.W.2d 35 (Tex. Civ. App.-El Paso 1972, no writ); Andrews v. Andrews, 441 S.W.2d 244
(Tex. Civ. App.-Fort Worth 1969, writ ref'd n.r.e.).
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§ 3.64. Change of Name

In a decree for divorce or annulment, the court for
good cause shown may change the name of either party
specifically requesting the change. A change of name
does not release a person from any liability incurred in a
previous name or defeat any right which the person held
in a previous name.

Commentary

Section 3.64, as enacted in 1969, was repealed in 1973, and its
subject matter is commented on in conjunction with that of section
3.53.

This new section codifies the law as it stood in 1973 under
article 5931 of Texas Revised Civil Statutes, 0 9 but the latter sen-
tence of the section is derived from the former article 5930.210
Though this section is not applicable to a suit to declare a mar-
riage void, if any change of name is desired in such a proceeding, it
may be achieved under subchapter B of chapter 32.

§ 3.65. Costs

In a suit for divorce or annulment or to declare a
marriage void, the court may award costs to any party
as it deems reasonable. However, costs may not be ad-
judged against a party against whom a divorce is
granted under Section 3.07 of this code.

Commentary

The Texas Rules of Civil Procedure lay down specific princi-
ples for the taxing of costs.2 11 Although an award of attorneys' fees

209. TEx. REV. Civ. STAT. ANN. art. 5931 (Vernon 1962) (current version at Trx. FAm.
CODE ANN. § 3.64 (Vernon 1975)).

210. Id. art. 5930 (current version at Tax. FAM. CODE ANN. § 3.64 (Vernon 1975)). For
other aspects of name change, see commentary to ch. 32 infra.

211. See TEx. R. Civ. P. 127, 129, 131, 141, 142, 149. See also Mann v. Mann, 607
S.W.2d 243 (Tex. 1980) (fees of master and co-master); Newland, supra note 85.
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is sometimes loosely referred to as court costs in the sense of ex-
pense of suit, fees of an attorney employed by a party, as distin-
guished from the fee to an attorney ad litem appointed by the
court, are not court costs in the strict sense.

§ 3.66. Remarriage

Neither party to a divorce may marry a third party
for a period of thirty days immediately following the
date the divorce is decreed, but the parties divorced may
marry each other at any time.

Commentary

The 1969 prohibition against remarriage for six months, with
waiver by the trial court for good cause, was reduced to thirty days
without mention of waiver in 1973. Correlative provisions are
found in sections 1.03(b)(4), 1.07(a)(7), and 2.46 of the Code. In
1970, the Texas Attorney General expressed the opinion that the
provisions of section 3.66 apply only to divorces granted in
Texas.2" Subsequently, a conflict of opinions of Attorneys General
arose with respect to whether a county clerk should issue a license
to marry with the knowledge that one or both of the applicants
had been divorced by a Texas court within thirty days.213 The 1975
amendment to section 1.07(a)(7) makes it clear that the clerk shall
not issue the license in that instance. A divorced couple may, of
course, procure a license to marry each other during the thirty
days following their divorce, as provided in section 3.66.21" The
thirty days, in any case, begins to run at the court's oral rendition
of divorce rather than at the later entry of the decree. 1

The view has been expressed that this section is not a bar to
informal marriage during the thirty-day period. But the fact that
sections 1.92 and 1.94 do not contain provisions barring a declara-

212. TEx. Arr'y GEN. Op. No. M-768 (1971); Tx. Arr'Y GEN. Op. No. M-577 (1970).
213. TEx. AT'y GEN. Op. No. H-581 (1975); TEx. ATr'Y GEN. Op. No. M-604 (1970).
214. TEx. ATT'y GE. Op. No. H-939 (1977).
215. Id.
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tion and registration of such a marriage does not seem to permit
the marriage itself.



CHAPTER 4. RIGHTS, DUTIES, POWERS, AND
LIABILITIES OF SPOUSES

Introductory Commentary

The first four of these general provisions are recodifications of
portions of the matrimonial property legislation of 1967. They were
grouped together as a separate chapter rather than as a part of
chapter 5 because their subject matter is not, strictly speaking,
property oriented. The four provisions have their immediate origin
in articles 4627, 4614, 4625, and 4626, respectively, of the former
Texas Revised Civil Statutes.1 Section 4.05 was added in 1975.

§ 4.01. Persons Married Elsewhere

The law of this state applies to persons married else-
where who are domiciled in this state.

Commentary

The provision of article 4627 of the Texas Revised Civil Stat-
utes' of 1969, from which this section was derived, had its origin in
section 13 of the Act of January 20, 1840, Texas's first marital
property statute. That section was in turn derived from article
2370 of the Louisiana Civil Code of 1825. At that time there was
considerable debate among the commentators as to whether there
was a tacit term of a marriage that appropriated to the marriage
(throughout its existence and wherever the spouses might be domi-
ciled) all the incidents of marriage of the place where the marriage
was contracted unless the parties made a specific agreement to the
contrary.3 The statute was designed to settle this debate for pur-
poses of Texas law.4 As pointed out in the commentary to the 1969

1. TEx. REv. Civ. STAT. ANN. arts. 4627, 4614, 4625, 4626 (Vernon 1960) (current ver-
sion at Tax. FAM. CODE ANN. §§ 4.01-.04 (Vernon 1975 & Supp. 1982)).

2. Id. art. 4627 (current version at TEx. FAM. CODE ANN. § 4.01 (Vernon 1975)).
3. The views of various writers are discussed at length in J. STORY, COMMENTARIES ON

THE CONFLICT OF LAWS 119-67 (Boston 1834).
4. See Thomas & Thomas, Community Property and the Conflict of Laws: A Recapit-

ulation, 4 Sw. L.J. 46, 52-57 (1950).
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bill, the phrase "law of this state" refers not only to the domestic
law of Texas but to the conflict-of-laws rules of Texas as well.

§ 4.02. Duty to Support

Each spouse has the duty to support the other
spouse, and each parent has the duty to support his or
her minor child. A spouse or parent who fails to dis-
charge the duty of support is liable to any person who
provides necessaries to those to whom support is owed.

Commentary

As both were enacted in 1969, the second sentence of this sec-
tion and its corollary provision in section 3.59 laid down a double
standard with respect to the correlative duties of the husband and
wife to support each other and was therefore subject to constitu-
tional attack. The 1979 amendment to both sections removed the
gender-based disparity, and spousal support was left in the first
sentence. Though there has been no Texas appellate decision with
respect to the point, it is still an open question whether this sec-
tion gives an independent right to spousal support short of divorce,
which would change prior law,5 or whether the section merely re-
states prior law and is not to be read independently of the refer-
ence to necessaries in the second sentence. Dictum in Hughes v.
Briscoe6 supports the independent right of spousal support. If
there is a general duty of support (rather than a mere duty to re-
pay others for providing necessaries), it might follow that one
spouse has the duty to repay the other for separate property ex-
pended on self-support as the literal language of the second sen-
tence seems to require.7

The second sentence may also be interpreted more broadly
than as a general restatement of the old law of necessaries. In

5. See Gonzalez v. Gonzalez, 117 Tex. 183, 300 S.W. 20 (1927).
6. No. CA3-6985-E (N.D. Tex. Aug. 6, 1973).
7. See Cooper v. Cooper, 120 S.W.2d 269 (Tex. Civ. App.-Amarillo 1938, no writ).
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United States v. O'Neill, 8 the equal rights amendment to the
Pennsylvania Constitution, which is substantially identical to arti-
cle I, section 3a of the Texas Constitution, was construed as effec-
tively redefining the concept of necessaries to include the wife's
duty to provide for the husband.' An adoption of this approach
would achieve full parity of spousal support under this section.
Though necessaries in the context of family support have generally
been given a subjective meaning with respect to the station in life
or social standing of the family, in Woodruff v. Woodruff,'0 by way
of dictum, the court asserted that a college or university education
is not a necessity of life, in this sense, but rather a special
advantage.1

In the context of the duty of support, it may be asked whether
one spouse's obligation to the other extends to providing extraordi-
nary as well as ordinary personal services. If extraordinary per-
sonal services are required to be rendered under this section, their
compensability by a third person, whose wrongful acts to the other
spouse require their rendition, may be questioned. 2

In 1969 the word "minor" was added to clarify the meaning of
the child-support provision in article 4614 of the Texas Revised
Civil Statutes,"8 though this meaning was probably implicit. After
1969, article 4639a-1' continued to impose a duty upon divorced
parents to support their children who required custodial care. That
provision was superseded by provisions of section 14.05(b) in the
1973 enactment. At that time it might have been appropriate to
delete references to parental duties to children in this chapter, but
the section was left as enacted in 1969.

8. 478 F. Supp. 852 (E.D. Pa. 1979).
9. Id. at 855.
10. 487 S.W.2d 791 (Tex. Civ. App.-Texarkana 1972, no writ).
11. Id. at 793.
12. But see Finch v. Texas Employers' Ins. Ass'n, 564 S.W.2d 807 (Tex. Civ.

App.-Dallas 1978, writ ref'd n.r.e.).
13. TEx. REV. CIv. STAT. ANN. art. 4614 (Vernon 1960) (current version at TEx. FAM.

CODE ANN. § 4.02 (Vernon Supp. 1982)).
14. Id. art. 4639a-1 (current version at TEx. FAM. CODE ANN. § 14.05(b) (Vernon

1975)).
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§ 4.03. Capacity of Spouses

Except as expressly provided by statute or by the
constitution, every person who has been married in ac-
cordance with the law of this state, regardless of age,
has the power and capacity of an adult, including the ca-
pacity to contract.

Commentary

The phrase "the law of this state" refers not only to the do-
mestic law of Texas but to the Texas conflict-of-laws rules as well.
Specific constitutional and statutory provisions also refer to the ca-
pacity to vote, as contained in section 5.01 of the Election Code 5

and article VI of the Texas Constitution.' 6 The reference to "other
rules of law" in article 46251" as it stood in 1969 was omitted as
superfluous in the 1969 enactment, although it was originally in-
tended to cover such situations as the marriage of a minor adjudg-
ed to be a juvenile delinquent.

§ 4.04. Joinder in Civil Suits

(a) A spouse may sue and be sued without the joinder
of the other spouse.

(b) When claims or liabilities are joint and several,
the spouses may be joined under the rules relating to
joinder of parties generally.

Commentary

After the enactment of this provision in 1969, based on article
4626,18 it was pointed out by the draftsmen, in the light of General
Insurance Co. of America v. Casper," that it would be advisable to

15. TEX. ELEC. CODE ANN. art. 5.01 (Vernon Supp. 1982).
16. TEX. CONST. art. VI.
17. TEX. REV. CIV. STAT. ANN. art. 4625 (Vernon 1960) (current version at TEX. FAM.

CODE ANN. § 4.03 (Vernon 1975)).
18. Id. art. 4626 (current version at TEx. FAM. CODE ANN. § 4.04 (Vernon 1975)).
19. 426 S.W.2d 606 (Tex. Civ. App.-Tyler), writ ref'd n.r.e. per curiam, 431 S.W.2d

732

[Vol. 13:729



RIGHTS OF SPOUSES

rephrase this section as follows: "Without the joinder of the other
spouse a spouse may sue and be sued with respect to that which is
subject to his or her sole management, control and disposition."20

However, in Few v. Charter Oak Fire Insurance Co.,21 the Texas
Supreme Court construed the 1967 version of article 4626 as the
draftsmen intended and modification was deemed unnecessary.

Although it is not necessary to join both spouses when recov-
ery is sought against only one of them, it is not altogether clear
that a judgment rendered against only one of them may be satis-
fied by execution or garnishment of community property subject to
the sole or joint management of the other spouse, against whom
the judgment does not run. Section 5.61(c) and (d) may nonethe-
less be construed to allow such enforcement.2 2

* 4.05. Criminal Conversation not Authorized

A right of action by one spouse against a third party
for criminal conversation is not authorized in this state.

Commentary

In Felsenthal v. McMillan, the Supreme Court of Texas
stated that criminal conversation was a recognized cause of action
in Texas law. By way of dictum the court went on to say that a
wife had a right of action to recover on this ground as well as a
husband .2 The court also pointed out that not only adultery but
also rape is included in the tort of criminal conversation.25 Thus,
both aspects of the tort of criminal conversation have been abol-
ished by this section. In 1979 when the section caption was con-

311 (Tex. 1968).
20. McKnight, Texas Family Code Symposium-Title 1. Husband and Wife, 5 Tax.

TECH L. REv. 281, 345 (1974).
21. 463 S.W.2d 424 (Tex. 1971).
22. See Lawrence v. Hardy, 583 S.W.2d 795 (Tex. Civ. App.-San Antonio 1979, writ

ref'd n.r.e.), discussed in McKnight, Family Law: Husband and Wife, Annual Survey of
Texas Law, 33 Sw. L.J. 99, 148-49 (1979).

23. 493 S.W.2d 729 (Tex. 1973).
24. Id. at 730.
25. Id.
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formed to the text of the section, conflicting sentiments existed in
the legislature on whether the scope of the text should be nar-
rowed or expanded. But the text was ultimately left undisturbed."
Alienation of affection is an independent cause of action and is not
affected by this section. 7

734

26. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law,
34 Sw. L.J. 115, 117 (1980).

27. See, e.g., Williford v. Sharpe, 578 S.W.2d 498 (Tex. Civ. App.-Texarkana 1979, no
writ).
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SUBTITLE B. PROPERTY RIGHTS AND
LIABILITIES

CHAPTER 5. MARITAL PROPERTY

Introductory Commentary

This chapter is a repetition in code form of the statutes en-
acted as the Matrimonial Property Act of 1967 with some changes
made at subsequent regular legislative sessions.

Because an effort was made in 1967 to fit the subject matter of
the revision to the article numbers that had become associated
with particular subjects and because the 1969 codification departed
as little as possible from the language of the 1967 Statute, the ar-
rangement of the chapter is neither consistently topical nor trans-
actional. Nor are the sections arranged to stress relationships-as
between the spouses on the one hand or as between spouses and
third persons on the other. The arrangement of the subjects shows
a diversity of emphases. In its more obvious aspects, the chapter
covers three basic topics dealing with matrimonial property: (1)
definitions (subchapter A), (2) management (subchapters B and E)
including voluntary property divisions (subchapter C), and (3) lia-
bility (subchapter D). Property division on divorce and annulment
is dealt with in section 3.63. Contractual capacity is covered in sec-
tions 4.03 and 4.04; the latter section also deals with joinder in
suits. The only mention of gifts is in subchapter A. There are no
provisions dealing specifically with interspousal fraud or rights of
reimbursement.

SUBCHAPTER A. SEPARATE AND COMMUNITY

PROPERTY

§ 5.01. Marital Property Characterized

(a) A spouse's separate property consists of:
(1) the property owned or claimed by the spouse

before marriage;
(2) the property acquired by the spouse during

marriage by gift, devise, or descent; and
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(3) the recovery for personal injuries sustained
by the spouse during marriage, except any recovery
for loss of earning capacity during marriage.
(b) Community property consists of the property,

other than separate property, acquired by either spouse
during marriage.

Commentary

The separate property of Texas married women was defined in
the Constitution of 1845, and all subsequent constitutional formu-
lations, except that of 1869, were derived from that provision.' The
Constitution of 1876, as amended in 1980, carries the 1845 defini-
tion forward in reference to both spouses, as have the statutes
since 1848. Thus, by exclusion the constitution in section 15 of ar-
ticle XVI defines community property:

All property, both real and personal, of a spouse owned or
claimed before marriage, and that acquired afterward by gift, de-
vise or descent, shall be the separate property of that spouse; and
laws shall be passed more clearly defining the rights of the
spouses, in relation to separate and community property; .... I

The principal question raised by this definition is whether
enumeration of specific types of separate property excludes other
types of noncommunity interests. Although the exclusionary view
has been generally accepted, the courts sometimes have broadened
the constitutional definition of separate property.- This ignoring of
the constitutional definition squares with the seeming nineteenth
century attitude toward the Texas Constitution as a declaration
not worthy of much citation or argument as a limitation on legisla-
tive and judicial power. Thus, counsel did not begin to offer vigor-
ous argument with respect to the constitutional definition until

1. See McKnight, Texas Community Property Law-Its Course of Development and
Reform, in ESSAYS IN THE LAW OF PROPERTY PRESENTED TO CLYDE EmERY 30, 34-35, 43 (1975)
[hereinafter cited as ESSAYS IN THE LAW OF PROPERTY].

2. TEx. CONST. art. XVI, § 15.
3. Graham v. Franco, 488 S.W.2d 390 (Tex. 1972); McKnight, Book Review, 46 TExAS

L. REv. 297, 301 n.14 (1967).
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well into the twentieth century, or if counsel relied on constitu-
tional arguments, the courts did not appear to treat such argu-
ments very seriously.

The constitutional provision recognizes the legislative function
of clarification, and the legislature responded in 1848 "to define
more clearly" what is separate and community property. This defi-
nition sufficed until 1913 when the legislature, in response to de-
mands for expanded rights of married women, began to formulate
the present pattern of Texas matrimonial property law." In the
meantime, the courts seemingly thought of the constitutional pro-
vision as defining both separate and community property, although
until 1980 it referred only to the separate property of married wo-
men. From 1848 to 1967 individual provisions were enacted to
make distinct provisions for the married man and married woman.
The general statutory reference to "spouses" came in 1967. After
1913 the legislature became bolder in altering the fabric of the sys-
tem, but its attempt to define the income of separate property as
separate property was struck down as unconstitutional soon after
those provisions had found their way into the Revised Statutes of
1925.1 Since that time, the constitutional definition has loomed
much larger in the thinking of Texas lawyers with respect to the
definition of separate and community property.

The distinct but identical definitions of the separate property
of the husband and wife found in articles 4613 and 4614 of the
Texas Revised Civil Statutes' were amalgamated in the first sen-
tence of the new article 4613 when the statutes were revised in
1967. These terms are now expressed as subsections (a)(1) and (2)
of this section. Subsection (b) is derived from the fourth sentence
of 1967's article 4613." The 1967 version read as follows:

All property owned or claimed by either spouse before marriage
and that acquired during marriage by gift, devise or descent and

4. See Huie, Divided Management of Community Property in Texas, 5 TEx. TECH L.
REv. 623 (1974).

5. Arnold v. Leonard, 114 Tex. 535, 273 S.W. 799 (1925).
6. TEx. REv. CIv. STAT. ANN. arts. 4613, 4614 (Vernon 1960) (current version at TEx.

FAm. CODE ANN. § 5.01 (Vernon Supp. 1982)).
7. 1967 Tex. Gen. Laws, ch. 309, § 1, at 735-36 (current version at TEx. FAM. CODE

ANN. § 5.01 (Vernon Supp. 1982)).
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the increase of property thus acquired is a spouse's separate prop-
erty. .... 8

The provision with respect to "increase in land" was enacted in
1848 and had always been regarded as constitutional because it
had reference merely to increase in value. Without statutory
prompting, the courts analogized increases in personalty to those
in land, but "increase in personalty" has never included the young
of livestock. In drafting the 1967 provision, there was debate
whether the phrase should read "the increase or mutations of
property thus acquired." Though that definition was looked upon
as probably declaratory of then-existing tracing principles, the
view was expressed that inclusion of the words "or mutations"
might be construed to mean that property purchased with separate
funds could only be separate, even if the parties intended it to be
community. The further point was made by the draftsmen in 1967
that the reference to "increase" might also be omitted, but this
was not done because it was thought that the omission might be
taken as a rejection of the earlier case law. In reformulating the
definition in 1969, however, reference to "increase" was omitted
because it was thought to be misleading, and the resulting defini-
tion was characterized by the 1969 draftsmen as not being a sub-
stantive change in the definition of community property. The
phrase had long been troublesome to lawyers, especially those not
trained in our law, and the omission was, therefore, thought advis-
able. The feeling was that, without any dependence on statutory
phraseology, judicial interpretation had established the concept by
which increases in the value of separate property through natural
causes-weight gained by livestock, increases in price due to eco-
nomic conditions and the like-are clearly separate property with-
out superfluous and perhaps misleading provisions in the statute.

The principal factors in determining whether property is sepa-
rate or community are time of acquisition and tracing. To some
extent, the intention of the spouses-for example, in relation to
gifts-and those of third persons, particularly with respect to
purchases on credit, are determinative. As to time of acquisition,

8. Id.
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the primary rule is inception of title. Tracing is simply a factual
determination of mutations. Finally, if community property is not
divided by the court in a proceeding for divorce (and conceivably
in that of annulment), the estate becomes a tenancy in common of
separate property of the former spouses by operation of law.' Ac-
quisitions by way of contract are generally determined by the same
factors that control separate or community character in other situ-
ations. This usually means marital status or domicile at the time of
contracting. If rights are acquired under a contract by a single per-
son, the rights are characterized as separate property. 10 This is true
even though payment may be made or services performed during a
subsequent marriage. A right of reimbursement to a separate es-
tate or to the community may occur in such instances. The acquisi-
tion of retirement benefits is the principal exception to these rules
of characterization.

If a right is acquired when the acquiring spouse was a domicil-
iary of another state, the law of that state with respect to charac-
terization of matrimonial property is relevant and may be control-
ling." Tracing may be important in such situations, however, just
as it is with respect to acquisition of land in Texas by foreign
domiciliaries. 2 But as to foreign realty, a Texas court has never-
theless defined the income from such property owned by Texas
domiciliaries under Texas domestic rules.1 8

If a property right is classified as the separate property of one
spouse, it may be subsequently transferred to the other spouse as
separate property or to the community by way of contract.14 Con-
tractual rights acquired during marriage are usually community

9. Busby v. Busby, 457 S.W.2d 551 (Tex. 1970).
10. McCurdy v. McCurdy, 372 S.W.2d 381 (Tex. Civ. App.-Waco 1963, writ ref'd);

Bishop v. Williams, 223 S.W. 512 (Tex. Civ. App.-Austin 1920, writ ref'd).
11. Parson v. United States, 460 F.2d 228, 233 (5th Cir. 1972); Wrightsman v. Com-

missioner, 111 F.2d 227, 228 (5th Cir. 1940). See also McKnight, Matrimonial Property,
Annual Survey of Texas Law, 22 Sw. L.J. 129, 129-30 (1968).

12. Huston v. Colonial Trust Co., 266 S.W.2d 231, 233-34 (Tex. Civ. App.-El Paso
1954, writ ref'd n.r.e.).

13. Tirado v. Tirado, 357 S.W.2d 468 (Tex. Civ. App.-Texarkana 1962, writ dism'd).
See generally H. MARSH, MARITAL PROPERTY IN CONFLICT OF LAWS (1952).

14. Sparks v. Taylor, 99 Tex. 411, 424, 90 S.W. 485, 489-90 (1906); Walkup v. Stone,
73 S.W.2d 912, 914 (Tex. Civ. App.-Texarkana 1934, writ dism'd).
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rights.15 With respect to title which ripens by lapse of time (as op-
posed to payment of purchase price or performance of services),
the character of the title ultimately acquired relates back to the
inception of the right and is fixed by marital status at that time
unless original entry was as a naked trespasser, in which case mari-
tal status of the acquirer at the end of the period is controlling.11
However, what constitutes naked trespassing and entry with color
of right is not necessarily the same for purposes of the inception of
title rule as it is for satisfaction of the adverse possession statute.17

Gifts or inheritances received by a spouse during marriage are
by constitutional definition separate property. In the case of acqui-
sitions from the sovereign, a distinction must be made between lu-
crative and onerous acquisition.18 Acquisitions from the federal
sovereign are classified by the United States Supreme Court not as
gifts or compensation, but rather in the light of whether Congress
intended that they be subject to division or seizure under state
law. Thus, armed forces retirement benefits are not subject to divi-
sion and are therefore to be classified as between spouses as sepa-
rate property.19 Access to civil service benefits, on the other hand,
has not been so restrictively treated by the Congress and has been
characterized as community property.2 0 Gratuitous transfers to
spouses by third persons give rise to little difficulty of characteriza-
tion except with respect to (1) gifts in trust and (2) a gift to both
spouses, which is treated as a tenancy in common of separate prop-
erty of each spouse rather than as a gift to the community.21 Gifts

15. Brown v. Lee, 371 S.W.2d 694, 696 (Tex. 1963); Dixon v. Sanderson, 72 Tex 359,
362, 10 S.W. 535, 536 (1888).

16. Strong v. Garrett, 148 Tex. 265, 271, 224 S.W.2d 471, 474 (1949).
17. Id. Compare Brown v. Foster Lumber Co., 178 S.W. 787 (Tex. Civ.

App.-Galveston 1915, writ ref'd), with Scott v. Washburn, 324 S.W.2d 957 (Tex. Civ.
App.-Waco 1959, writ refd n.r.e.).

18. Compare Ames v. Hubby, 49 Tex. 705 (1878), and Moore v. Moore, 192 S.W.2d
929 (Tex. Civ. App.-Fort Worth 1946, no writ), with Barrett v. Spence, 67 S.W. 921 (Tex.
Civ. App. 1902, writ ref'd), and Hodge v. Donald, 55 Tex. 344 (1881).

19. McCarty v. McCarty, 101 S. Ct. 2728 (1981).
20. Adams v. Adams, 623 S.W.2d 500, 501 (Tex. Ct. App.-Fort Worth 1981, no writ).
21. Bradley v. Love, 60 Tex. 472, 477 (1883); see Tittle v. Tittle, 148 Tex. 102, 108-10,

220 S.W.2d 637, 641-42 (1949); Kellett v. Trice, 95 Tex. 160, 169-70, 66 S.W. 51, 54 (1902).
For discussions of gifts in trust, see Branscomb & Miller, Community Property and the Law
of Trusts, 20 Sw. L.J. 699 (1966); Counts, Trust Income-Separate or Community Prop-
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by one spouse to the other are the separate property of the donee
and may arise presumptively. For example, a conveyance of com-
munity property by one spouse to the other is presumed to be a
gift,22 whereas a purchase of property by one spouse in the name of
the other with community property may be a gift only if donative
intent is proved.2 On the other hand, one spouse's purchase of
land with community funds with deed recitals in favor of the other
spouse's separate ownership is conclusive, and parol evidence is
not admissible to show that the husband intended to hold the
property in trust. " In other instances the courts are reluctant to
construe a transaction as a gift that is prima facie some other type
of transaction.

5

Acquisitions by natural causes in relation to separate property,
such as appreciation in value or weight gained by livestock, are
treated as a part of the separate property itself.2 6 The authorities
are silent with respect to accretions to separate property and to
intellectual property of all kinds.2 7 Minerals produced from sepa-
rate land are separate with respect to royalties and bonuses; delay
rentals are treated as community property.2 8

Property may be partly separate property and partly commu-
nity, for example, when purchased with both types of property,"'
or partly with separate cash and partly with community credit. A
credit purchase during marriage is community property unless the
seller agrees to look to the separate property of a spouse for pay-

erty?, 30 Tax. B.J. 851 (1967); Davis, Income Arising from Trusts During Marriage is Com-
munity Property, 29 TEx. B.J. 901 (1966); McKnight, Matrimonial Property, Annual Sur-
vey of Texas Law, 23 Sw. L.J. 44, 47 (1969); Newman, Income Distributions from
Trusts-Separate or Community Property?, 29 Tax. B.J. 449 (1966).

22. Story v. Marshall, 24 Tex. 306, 308-09 (1859).
23. Higgins v. Johnson's Heirs, 20 Tex. 389, 393 (1857).
24. Messer v. Johnson, 422 S.W.2d 908, 912 (Tex. 1968); Lindsay v. Clayman, 151 Tex.

593, 598-99, 254 S.W.2d 777, 780 (1952). See also Comment, The Family Code-Has It
Substantially Changed Marital Property Rights in Texas?, 9 Hous. L. Rav. 120, 128-30
(1971).

25. Hilley v. Hilley, 161 Tex. 569, 574-77, 342 S.W.2d 565, 568-69 (1961).
26. Stringfellow v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891).
27. See Rose v. Hatten, 417 S.W.2d 456 (Tex. Civ. App.-Houston 1967, no writ).
28. Commissioner v. Wilson, 76 F.2d 766, 769 (5th Cir. 1935).
29. Love v. Robertson, 7 Tex. 3, 6 (1851).
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ment and the spouse binds only his separate property.3 0

Though the catalogue may not be complete, it has long been
recognized that there are at least nine means by which separate
property may be acquired in definance of the constitutional defini-
tion that separate property constitutes only that received by gift,
devise, or descent or that resulting from constitutional partition
prior to or during marriage. Constitutionally, all else is inferen-
tially community property as is clearly stated in subsection (b).
The most common means of separate acquisition are as follows:

(1) Mutations (changes in form or exchanges) of separate
property3 l (An acquisition of separate property by extension of
separate credit may also be characterized as a species of
mutation.2);

(2) Increases in value of separate land and personalty;83

(3) Partition of community property by judicial decree upon
divorce or annulment without a prior agreed partition, in unequal
shares;

(4) Recovery for personal injury not measured by loss of
earning power;34

(5) Improvement of separate land with an unascertainable
amount of community property;-"

(6) A statutory penalty in favor of a spouse,3 which may be
compared to a statutory deprivation in favor of another; 7

(7) Stock dividends declared as a result of capitalization of

30. Gleich v. Bongio, 128 Tex. 606, 609-11, 99 S.W.2d 881, 883 (1937).
31. See Love v. Robertson, 7 Tex. 3, 6 (1851). See also Welder v. Commissioner, 148

F.2d 583 (5th Cir. 1945); Lessing v. Russek, 234 S.W.2d 891 (Tex. Civ. App.-Austin 1950,
writ ref'd n.r.e.); Huie, Some Principles of Texas Community Property Law, 15 LA. L. Rv.
605, 616-18 (1955); Jackson, Community Property and Federal Taxes, 12 Sw. L.J. 1 (1958).

32. See Gleich v. Bongio, 128 Tex. 606, 99 S.W.2d 881 (1937). For a discussion of the
diverse views of Spanish commentators on this point, see W. DE FUNIAK & M. VAUGHN,
PRINCIPLES OF COMMUNITY PROPERTY § 77 (2d ed. 1971).

33. See Stringfellow v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891) (growth of livestock as
opposed to the offspring of livestock); Evans v. Purinton, 34 S.W. 350 (Tex. Civ.
App.-1896, writ ref'd) (separate land).

34. Graham v. Franco, 488 S.W.2d 390, 396 (Tex. 1972); Nickerson & Matson v. Nick-
erson, 65 Tex. 281 (1886).

35. See, e.g., Burton v. Bell, 380 S.W.2d 561 (Tex. 1964).
36. Wright v. Tipton, 92 Tex. 168, 170-71, 46 S.W. 629, 630 (1898).
37. Lack v. Lack, 584 S.W.2d 896, 899-900 (Tex. Civ. App.-Dallas 1979, writ ref'd

n.r.e.); Piro v. Piro, 327 S.W.2d 335, 337-38 (Tex. Civ. App.-Fort Worth 1959, writ dism'd).
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income of a corporation, shares of which are owned separately;38

(8) The salary of a spouse as a public official if the other
spouse's previous defalcation in public office deprives sharing in
compensation;3s and

(9) Benefits defined by or arising from transactions with the
federal government so that a separate interest is acquired: mili-
tary retirement benefits;40 proceeds of a United States life insur-
ance policy, the premiums of which were paid for with community
funds;4' and United States securities (series E bonds) purchased
with community funds.'

Inherent in the constitutional and statutory definitions are the
problems of transfers between spouses and interspousal claims that
may arise by virtue of a spouse's furthering a separate interest or
making a transfer to a third person. Property passing from one
spouse to the other by a devise or bequest gives rise to problems of
equitable election.4 8 For many years the courts had conceptual dif-
ficulty with gifts between spouses taking effect at death, particu-
larly in the case of proceeds of insurance policies owned by the
community in which the surviving spouse or another was named as
beneficiary. These problems, as well as others involving insurance
policies, were generally put to rest by the 1961 amendment to arti-
cle 23 of the Texas Revised Civil Statutes,4 stating what should
have been, but was not, previously regarded as a truism: an inter-
est in an insurance contract is property. Many of the difficulties
with respect to transactions between spouses are solved by long-
standing presumptions or rules of evidence. The basic rules are
these:

38. See Scofield v. Weiss, 131 F.2d 631 (5th Cir. 1942); Jackson, supra note 31, at 13.
See also Commissioner v. Chase Manhattan Bank, 259 F.2d 231 (5th Cir. 1958); Duncan v.
United States, 247 F.2d 845 (5th Cir. 1957); Johnson v. First Nat'l Bank, 306 S.W.2d 927
(Tex. Civ. App.-Fort Worth 1957, no writ).

39. Dickson v. Strickland, 114 Tex. 176, 206, 265 S.W. 1012, 1024 (1924).
40. McCarty v. McCarty, 101 S. Ct. 2728, 2741-42 (1981).
41. Wissner v. Wissner, 338 U.S. 655, 658-61 (1950).
42. Free v. Bland, 369 U.S. 663, 670 (1962). But see Yiatchos v. Yiatchos, 376 U.S. 306,

309-13 (1964).
43. Wright v. Wright, 154 Tex. 138, 274 S.W.2d 670 (1955).
44. TEx. REV. CIv. STAT. ANN. art. 23(1) (Vernon 1969).
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(1) If one spouse makes a gratuitous conveyance of separate
or community property to the other, that transaction is construed
as a gift,4 5 though it may still be a fraud on creditors.

(2) If one spouse buys property in the other's name using
separate property of the purchasing spouse to pay the purchase
price, as against the purchaser or the purchaser's privies, it is pre-
sumed to be the grantee-spouse's separate estate.46

(3) If a spouse buys property merely in the name of the 'other
spouse using community property to pay the purchase price,
there is no presumption in favor of gift, but the fact of gift may
be proved.47 However, if a spouse participates in an acquisition
involving recitals of separate ownership of the other spouse, parol
evidence cannot be offered to rebut the recitals.4

Though prior case law treated purchases by a married woman
in the name of her husband differently from purchases of the hus-
band in the name of his wife, the changed thrust of the statutes in
favor of equality, as well as the provisions of the Texas Bill of
Rights,'9 should impel the courts to treat the spouses equally in
this regard.50

Section 5.24(b)(2) does not necessarily refer to transactions
between spouses with the intention of defrauding "another per-
son," though the transfer between spouses has long been regarded
by statute and case law as a significant type of fraudulent trans-
fer.51 The issue of fraudulent transfer of an insurance policy as be-

45. Story v. Marshall, 24 Tex. 306, 307-08 (1859).
46. Smith v. Straham, 16 Tex. 314, 320-21 (1856); Peterson v. Peterson, 595 S.W.2d

889, 892 (Tex. Civ. App.-Austin 1980, writ ref'd n.r.e.); Hampshire v. Hampshire, 485
S.W.2d 314, 316 (Tex. Civ. App.-Fort Worth 1972, no writ); Patterson v. Metzing, 424
S.W.2d 255, 259 (Tex. Civ. App.-Corpus Christi 1967, no writ).

47. Higgins v. Johnson's Heirs, 20 Tex. 389, 394 (1857).
48. Messer v. Johnson, 422 S.W.2d 908, 911 (Tex. 1968); Lindsay v. Clayman, 151 Tex.

593, 597-98, 254 S.W.2d 777, 780 (1952). Cf. Smith v. Buss, 135 Tex. 566, 144 S.W.2d 529
(1940) (considered evidence of spouse's participation, but held the acquisition to be separate
property). Compare Hodge v. Ellis, 154 Tex. 341, 277 S.W.2d 900 (1955), and Blanchard v.
Blanchard, 293 S.W.2d 825 (Tex. Civ. App.-Waco 1956, writ ref'd n.r.e.), with Jenkins v.
Hutchens, 287 S.W.2d 295 (Tex. Civ. App.-Eastland 1956, writ ref'd n.r.e.).

49. TEx. CONST. art. I, § 3(a).
50. See Comment, supra note 24, at 128-30.
51. See TEx. Bus. & COM. CODE ANN. §§ 24.01-.03 (Vernon 1968); McKnight, Liability

of Separate and Community Property for Obligations of Spouses to Strangers, in STATE

BAR OF TEXAS, CREDITORS' RIGHTS IN TEXAS 353-56 (1963) [hereinafter cited as CaRDIoRS'
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tween spouses was dealt with in Parker Square State Bank v. Hut-
tash,5 2 in which, for these ends, the court held that the mere
naming of the other spouse as a beneficiary of the policy is a com-
pleted gift to that spouse at the time of designation and not at the
time of death for purposes of application of the fruadulent transfer
statutes.53 Unauthorized transactions by one spouse with the sepa-
rate property of the other, or with community property subject to
the sole or joint management of the other, or with community
property subject to the management of the spouse dealing with the
property may be attacked as infringing the rights of the other
spouse, but the rights acquired for value by third persons are pro-
tected by section 5.24.

Subsection (a)(3) is a recodification of article 4615k as revised
in 1967 "to give its aim constitutional effect." The objective of the
draftsmen was sustained in Graham v. Franco.5 5 The court con-
cluded that there is no conflict between the constitutional defini-
tion of separate and community property and that enunciated in
subsection (a)(3), because the draftsmen of the Constitution of
1876 did not regard recoveries for physical and mental injuries,
loss of reputation, and like injuries as property, but as independent
interests vested in a particular spouse as an element of personal
security."6 The community property defense, sometimes loosely re-
ferred to as the imputed negligence defense, is based on the pro-
position that, if recovery for injury is community property and the
other spouse contributes to the injury, the injured spouse is in that

RIGHTS IN TEXAS].

52. 484 S.W.2d 429 (Tex. Civ. App.-Fort Worth 1972, writ ref'd n.r.e.).
53. Id. at 432. But see Volunteer State Life Ins. Co. v. Hardin, 145 Tex. 245, 249-50,

197 S.W.2d 105, 107 (1946), where it is said that the gift of proceeds of a life insurance
policy is completed at the death of the insured. See also Pope Photo Records, Inc. v. Ma-
lone, 539 S.W.2d 224 (Tex. Civ. App.-Amarillo 1976, no writ).

54. 1967 Tex. Gen. Laws, ch. 309, § 1, at 736 (current version at TEx. FAM. CODE ANN.
§ 5.01(a)(3) (Vernon 1975)).

55. 488 S.W.2d 390 (Tex. 1972), discussed in McKnight, Matrimonial Property, An-
nual Survey of Texas Law, 27 Sw. L.J. 27, 27-29 (1973). Smith, Family Law, Annual Survey
of Texas Law, 27 Sw. L.J. 45, 53-55 (1973); Comment, Reclassification of Tort Recoveries
by Spouses-Possible Effects of Graham v. Franco, 4 Tx. TCH L. REV. 359 (1973).

56. 488 S.W.2d at 392-93. See also Schwing v. Bluebonnet Express, Inc., 489 S.W.2d
279 (Tex. 1973), discussed in Note, 5.TEx. TFCH L. REV. 230 (1973) (community property
defense in a contributory negligence situation involving wrongful death).
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§5.01 TEXAS TECH FAMILY SYMPOSIUM

respect precluded from recovery because the spouse contributing
to the injury would thereby profit by his own fault. If, however, the
recovery is separate property under subsection (a)(3), the commu-
nity property defense is inapplicable. The defense will arise in
most cases dealing with recovery for medical expenses "[t]o the ex-
tent that the marital partnership has incurred medical or other ex-
penses. '57 The comparative negligence statute8 allows a spouse to
recover for a community loss if his negligence, or that of both
spouses if the acts of both contribute to the loss, is less than fifty-
one percent. The other spouse's negligence is immaterial to the
plaintiff's separate property loss unless the other spouse was acting
as the plaintiff's agent.

The phrase "personal injuries" as used in subsection (a)(3) in-
cludes not only physical damages but also mental suffering, loss of
reputation, and other types of interference with personal rights.

Germane to the constitutional and statutory definition of com-
munity property, but beyond the actual scope of the definition, are
other interests not properly defined as property acquired during
marriage. Though problems with respect to these interests have
usually arisen in disputes concerning division of marital property
on divorce, characterization of them as something other than com-
munity property is equally significant for purposes of management,
liability, and succession. 9

§ 5.02. Presumption

Property possessed by either spouse during or on
dissolution of marriage is presumed to be community
property.

Commentary

As enacted in 1969, this section restates the 1967 version of

57. Graham v. Franco, 488 S.W.2d at 396.
58. TEX. REv. CIv. STAT. ANN. art. 2212a (Vernon Supp. 1982).
59. See McKnight, Division of Texas Marital Property on Divorce, 8 ST. M AY's L.J.

413, 426-43 (1976).
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article 4619 of the Texas Revised Civil Statutes.60 The old article's
first word "all," however, was omitted because it was superfluous.
Article 4619 as enacted in 1967 had restated the basic presumption
of community property which had been found in the first sentence
of article 4619, section 1 before the 1967 revision. Note that section
5.01(b) was derived from the third sentence of the 1967 version of
article 4613. (This particular sentence had also been derived from
the original article 4619.)

In 1967 the word "presumed" replaced "deemed" but the
meaning is the same. The present formulation is, therefore, merely
an up-dating of the 1848 act, with the omission of slaves and the
added reference to recoveries for personal injury.6 The immediate
antecedent of the provisions of the 1848 act were article VII, sec-
tion 19 of the Texas Constitution and the 1840 act.3

The community property presumption may be overcome by a
claimant's proof that property is separate as defined in section
5.01. Although this Code nowhere refers to commingled separate
and community property, separate property that is untraceably
blended with community property loses its identity. 8 However, the
maxim de minimis non curat lex clearly applies if a trivial quanti-
ty of community property is added to a substantial amount of sep-
arate property; the property seems to retain its separate charac-
ter." The courts have refused to entertain a balance sheet or
proportional attribution approach for segregation of separate and
community deposits," but some logical inferences have been enter-
tained to characterize withdrawals. A withdrawal for family needs

60. TEX. REv. CIv. STAT. ANN. art. 4619 (Vernon 1960) (current version at TEx. FAm.
CODE ANN. § 5.02 (Vernon 1975)).

61. 1848 Tex. Gen. Laws, ch. 79, §§ 1-2, at 77-78, 3 H. GAMe, LAWS OF TEXAS 77
(1898).

62. TEX. CONsT. art. VII, § 19 (1845); 1840 Tex. Gen. Laws, Act of Jan. 20, 1840, § 4, at
4, 2 H. GAMMEL, LAWS OF TEXAS 178 (1898).

For the early history of Texas community property legislation, see McKnight, Texas
Community Property Law-Its Course of Development and Reform, 8 CAL. W.L. Rav. 117,
118-23, 132-34 (1971).

63. Tarver v. Tarver, 394 S.W.2d 780, 783 (Tex. 1965).
64. McKinley v. McKinley, 496 S.W.2d 540 (Tex. 1973) (semble).
65. See Meshwert v. Meshwert, 543 S.W.2d 877, 879 (Tex. Civ. App.-Beaumont

1976), af'd on other grounds, 549 S.W.2d 383 (Tex. 1977); In re Greer, 483 S.W.2d 490, 497
(Tex. Civ. App.-Amarillo 1972, writ dism'd).
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from a fund in which both separate and community funds have
been deposited has been treated as community property."O An
identical-sum-inference will also be drawn when an amount is
withdrawn that precisely equals an amount deposited or produced
in an account as interest.17 Note, however, that if tracing fails, a
claim for reimbursement may nevertheless prevail. 6"

§ 5.03. Recordation of Separate Property

A subscribed and acknowledged schedule of a
spouse's separate property may be recorded in the deed
records of the county in which the parties, or one of
them, reside and in the county or counties in which the
real property is located. As to real property, a schedule
of a spouse's separate property is not constructive notice
to a good faith purchaser for value or a creditor without
actual notice unless the instrument is acknowledged and
recorded in the deed records of the county in which the
real property is located.

Commentary

In 1967 a new article 6647"' of the Texas Revised Civil Stat-
utes was enacted to replace chapter 4 of title 115 of the Revised
Statutes of 1925, and articles 6648 through 6651 were then re-
pealed.7 0 In reducing the content of the chapter to one article, arti-
cle 6647's provision for the recordation of a married woman's sepa-
rate property was given a broader reference so as to include the
recordation of a married man's separate property interests. The

66. E.g., Harris v. Ventura, 582 S.W.2d 853, 855-56 (Tex. Civ. App.-Beaumont 1979,
no writ).

67. McKinley v. McKinley, 496 S.W.2d 540, 543 (Tex. 1973); In re Tandy, 532 S.W.2d
714, 717 (Tex. Civ. App.-Amarillo 1976, no writ).

68. See Schmidt v. Huppman, 73 Tex. 112, 11 S.W. 175 (1889); Horlock v. Horlock,
533 S.W.2d 52, 56'-58 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ dism'd).

69. TIx. REv. Civ. STAT. ANN. art. 6647 (Vernon 1969) (current version at Tsx. F m.
CODE ANN. § 5.03 (Vernon 1975)).

70. 1967 Tex. Gen. Laws, ch. 309, § 6, at 741.

748
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recordation provisions of 1967 were the same as those provided for
marriage contracts, judgments affecting management of commu-
nity property in unusual circumstances, and partition or exchange
agreements affecting community property. ' Article 6632,2 in turn,
provided spouses with a means of protecting themselves by giving
constructive notice to third persons dealing with the other spouse.
Provision could have been made in the notice statute to allow the
spouses to schedule classes of community property based upon sole
management, control, and disposition. This was not deemed advis-
able, however, because there was a question whether this would
erode the protection of third persons under section 5.24.

When the provisions of article 6647 were reconsidered for in-
clusion in the Family Code, it was concluded that a spouse who
claims a separate interest in personalty should have the duty of
retaining possession of the property or of having the formal evi-
dence of title in his or her name. It was further concluded, for that
reason and because of the possibility of some conflict with the no-
tice provisions of the Uniform Commercial Code, that reference to
central recordation of separate personal property interests with the
Texas Secretary of State should be omitted from section 5.03 as
well as other recordation provisions in the Code. Under this provi-
sion, therefore, recordation of separate personalty only serves as a
means of preserving evidence. As the section now stands, it applies
only to couples, at least one of whom is a resident of Texas or who
own Texas realty. As to personalty, the section does not appear to
be available to nonresidents unless the personalty is dealt with in
an instrument also concerned with Texas realty.

With respect to separate realty held in the name of the other
spouse, the owner must record in order to give notice to good faith
purchasers and creditors of the record title holder. 8

71. Id. § 1, at 735-39.

72. Tx. REV. CIV. STAT. ANN. art. 6632 (Vernon 1969) (current version at Tzx. FAM.
CODE ANN. §§ 5.03, 5.24(b) (Vernon 1975)).

73. See TEx. FAM. CODE ANN. § 5.24(b) (Vernon 1975).
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§ 5.04. Gifts Between Spouses

If one spouse makes a gift of property to the other,
the gift is presumed to include all the income and prop-
erty which may arise from that property.

Commentary

The section, enacted in 1981, reiterates the provision of sec-
tion 15 of article XVI of the Texas Constitution as amended in
1980. If in making a gift of property to the other spouse the donor-
spouse wishes that the old rule of section 5.02 should prevail as to
income from it, a specific provision to that effect should be made
in the instrument of gift. A gift by a third person to a Texas
spouse is not affected by this section, but the donor may specify in
the instrument of gift that income from the donated property is
part of the gift. 4

SUBCHAPTER B. MANAGEMENT, CONTROL, AND

DISPOSITION OF MARITAL PROPERTY

§ 5.21. Separate Property

Each spouse has the sole management, control, and
disposition of his or her separate property.

Commentary

This section is closely related to sections 4.03 and 4.04. All
three sections are derived in part from the legislation of 1963 by
which the wife's separate property was released from her hus-
band's control. Prior to 1913, the husband was the manager of the
wife's separate property as well as his own, 5 but with respect to
control of his wife's separate property, the wife's participation was
required for conveyances of realty and her assent was necessary to
rebut any imputation of fraud upon her interests. 6 In 1913 the

74. See McClelland v. McCleUand, 37 S.W. 350 (Tex. Civ. App.-Austin 1896, writ
ref'd).

75. 1848 Tex. Gen. Laws, ch. 79, § 2, at 77, 3 H. GAMmEL, LAWS Op TEXAS 77, 78
(1898).

76. 1846 Tex. Gen. Laws, Act of Apr. 30, 1846, at 156, 2 H. GAmmm, LAWS OF TEXAS
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married woman acquired the management of her separate prop-
erty, but the husband's joinder was required in making convey-
ances and transfers of securities. The husband's joinder was also
required for the wife's joinder with another as a maker or as a
surety of a note. Under pressure by those favoring relaxation of the
disabilities of coverture and the resulting counterpressures, the
legislature vacillated in repealing and reenacting the latter provi-
sion in 1957 and 1962." In 1957 the legislature enacted a statute
giving married women full power to manage their separate prop-
erty provided that they complied with simple provisions for re-
cording their desire to do so. The 1957 statute, however, was am-
biguously drawn, and relatively few married women qualified
pursuant to it. Most commonly, married women wishing to engage
in business sought to have their disabilities of coverture removed
for mercantile and trading purposes. This procedure was by court
order and normally required the husband's consent.7 8 The 1963
legislative reform was designed to give married women complete
control over their separate property as well as other powers, and
the statute for the removal of disabilities was repealed as obsolete.
Nevertheless, the requirement of the wife's privy acknowledgement
apart from her husband for purposes of conveyances was partially
retained for her protection and was not finally repealed until
1967.71 Under the law prior to the 1963 legislation, failure to com-
ply with the privy acknowledgement statute rendered the transac-
tion a nullity and afforded married women a substantial instru-
ment of fraud.80

There is no restriction on the power of one spouse to execute a
power of attorney in favor of the other to deal with separate

1462 (1898). See, e.g., Stone v. Sledge, 87 Tex. 49, 26 S.W. 1068, 1070 (1894); Zimpleman v.
Portwood, 107 S.W. 584 (Tex. Civ. App. 1908, writ ref'd).

77. 1957 Tex. Gen. Laws, ch. 407, § 3, at 1233; 1962 Tex. Gen. Laws, ch. 56, § 1, at 161.
78. See Comment, Legal Rights of Married Women in Texas, 13 Sw. L.J. 84, 110-11

(1959).
79. See Diamond v. Borenstein, 414 S.W.2d 454, 454-55 (Tex. 1967) (per curiam)

(holding that failure of the married woman to make the privy acknowledgement did not
invalidate a transaction as between the parties but merely affected its standing for purposes
of recordation).

80. See Humble Oil & Ref. Co. v. Downey, 143 Tex. 171, 183 S.W.2d 426 (1944).
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property."1

§ 5.22. Community Property: General Rules

(a) During marriage, each spouse has the sole man-
agement, control, and disposition of the community prop-
erty that he or she would have owned if single, including
but not limited to:

(1) personal earnings;
(2) revenue from separate property;
(3) recoveries for personal injuries; and
(4) the increase and mutations of, and the reve-

nue from, all property subject to his or her sole man-
agement, control, and disposition.
(b) If community property subject to the sole man-

agement, control, and disposition of one spouse is mixed
or combined with community property subject to the sole
management, control, and disposition of the other spouse,
then the mixed or combined community property is sub-
ject to the joint management, control, and disposition of
the spouses, unless the spouses provide otherwise by
power of attorney in writing or other agreement.

(c) Except as provided in Subsection (a) of this sec-
tion, the community property is subject to the joint man-
agement, control, and disposition of the husband and
wife, unless the spouses provide otherwise by power of
attorney in writing or other agreement.

Commentary

The former article 462182 was the core of the 1967 reorganiza-
tion of Texas community property management rules. The scheme
of management is one by which the community estate is segregated

81. See Hudspeth, The Matrimonial Property Act of 1967-Six Areas of Change, 31
TEx. B.J. 477, 478, 551 (1968).

82. TEx. REV. CIv. STAT. ANN. art. 4621 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 5.22 (Vernon 1975)).
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into two units, each subject to the management of a particular
spouse and exempted from certain liabilities of the other spouse
under section 5.61. The basis for this segregation lies in the source
rather than the ownership of the particular property. When this
scheme was adopted in 1967, it was not, however, a departure from
the existing manner of defining the role of the spouses in dealing
with community property. It was merely a clarification and exten-
sion of the pattern laid down in 1913.88 The emphasis of this sec-
tion and section 5.23, concerning the spouses' control of the com-
munity estate, is principally on the spouses' relationship inter se,
whereas that of section 5.24 is inter alios. Even so, the principal
impact of both sections 5.22 and 5.24 has been in connection with
spousal dealings with third persons.

The provisions of subsection (a) deal with sole management by
a spouse of that portion of the community property which is pro-
duced by the spouse's labor or separate property, or is compensa-
tion resulting from personal injury. Though a number of draftsmen
objected to defining the management powers over community
property in terms of the rights of unmarried persons (as utilized by
the draftsmen of the California statutes), no one was able to devise
another formula that was nearly as serviceable. The types of prop-
erty listed are merely illustrative, not exclusive.

Subsection (a)(1) gives the wife an express power to manage
her earnings and the revenues from her separate property, curing
the omission of the 1925 revision of the Civil Statutes which had
not been rectified in the 1963 amendment (to what was then article
4625) giving the wife general contractual capacity. The supreme
court had cured some legislative oversights," but uncertainties
remained."

The provisions of subsection (a)(4) were designed to cure some
striking defects in the law existing in 1967 with respect to the
wife's management of what was then frequently referred to as her
"special community property." The specific references to muta-

83. See Huie, supra note 4, at 624-25.
84. See Bearden v. Knight, 149 Tex. 108, 228 S.W.2d 837 (1950); Hawkins v. Britton

State Bank, 122 Tex. 69, 52 S.W.2d 243 (1932).
85. See In re Gutierrez, 33 F.2d 987 (S.D. Tex. 1929); Pottorff v. J.D. Adams Co., 70

S.W.2d 745 (Tex. Civ. App.-E1 Paso 1934, writ ref'd).
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tions of property subject to the control of a particular spouse was
designed to abrogate the decision in Moss v. Gibbs,86 in which the
court concluded that mutations of a married woman's income were
not subject to her exclusive control and hence were liable for her
husband's debts."1

Subsection (b) deals with mixtures of community property
subject to the sole management of each spouse. With respect to
this provision, the draftsmen's commentary reads as follows:

Property produced by the actual, joint efforts of the spouses
would seem automatically subject to their joint management. A
mixture of separate property of a spouse with community prop-
erty subject to the same spouse's management, control and dispo-
sition presents no management problems [referable solely to com-
munity property]. The mixture of any property (including
separate property) subject to the management of one spouse with
any property subject to the management of the other presents
problems of ownership as well as management powers. The pre-
sumption in Article 4619 [recodified as section 5.02], on the one
hand and the recording provision in Article 6647 [now recodified
as section 5.03] on the other, coupled with the protection afforded
third persons dealing with either spouse in Article 4622 [recodi-
fled as section 5.24], seem to deal adequately (along with existing
tracing principles) with the commingling of separate property
subject to the management of one spouse and community prop-
erty subject to management of the other. The mixed separate
properties must be jointly managed, in effect, under Article 4613
[recodified as section 5.21]. The only other type of mixture con-
templated is that of community properties subject to manage-
ment of each spouse . . . . [The draftsmen] avoided the word
commingling since it is usually used in the context of mixing of
separate and community property (an ownership rather than a
management dichotomy) and is sometimes used to indicate trace-
able-in other contexts untraceable-mixing whether intentional
or deliberate. The unless-proviso is added to avoid any possible
misunderstanding."

86. 370 S.W.2d 452 (Tex. 1963).
87. Id. at 458.
88. Commentary of the Drafting Committee, in Marital Property... The New Look

16-17 (1968) (typescript by the State Bar of Texas on file at Texas Tech Law Review) [here-
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In submitting the provisions which are now subsection (c), the
draftsmen commented as follows:

The last clause is added out of an abundance of caution so that
management of all community property is specifically provided
for though the [draftsmen] cannot think of any type of property,
not covered by the first three clauses of this article, that would
necessarily be governed by this residual proviso. 9

As originally drafted and presented to the legislature, the residual
proviso, now found in subsection (c), gave management of property
included therein solely to the husband, but the legislature added
the words "and wife" to make management under the residual pro-
viso joint. Though this is the only place in title 1 of the Code (ex-
cept for the support provisions in section 3.59) in which the
spouses are separately referred to by sex, no significance should be
attached to this manner of expression.

In the 1967 version of the predecessor statute as presented to
the legislature, the clause dealing with management of mixed or
combined community property closed with the words "unless the
spouses otherwise provide." A number of commercial lawyers
nonetheless felt that there should be a specific provision to cover
one spouse's acting as agent for the other. Though such a provision
was regarded as superfluous, the draftsmen saw no harm in adding
language to spell out conditions of agency. When the revision was
recodified in 1969, it was therefore suggested that the provision in-
clude the words "unless the spouses provide otherwise by a power
of attorney or other agreement." In an attempt to clarify this phra-
seology further, the Judiciary Committee of the House of Repre-
sentatives added the words "in writing," but these additional
words were added at the end of the sentence rather than after the
words "power of attorney," which they were actually intended to
modify. A literal reading of the clause appended to subsections (b)
and (c) in 1969 excluded an oral or implied agency and made the
provision more rigid, rather than more flexible as was intended."

inafter cited as Draftsmen's Commentary].
89. Id. at 17.
90. See Muller v. Evans, 516 S.W.2d 923, 923-24 (Tex. 1974).
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In 1973 the words "in writing" were annexed to the words that
they properly modify. Thus, if without any intention to defraud a
creditor, the spouses agree that one of them will thereafter have
sole control of community property normally subject to the joint
management or the sole control of the other, the creditors of the
other cannot reach their property.' 1

The provisions of section 5.22 have not been construed as the
draftsmen of the 1967 Act intended. Subsection (a) provides that a
spouse has sole management of that community property which he
or she would have owned if single, including personal earnings, rev-
enues from separate property, recoveries for personal injuries, and
the increase and mutations of those interests. Subsection (b) pro-
vides that if community property subject to the sole management
of one spouse is combined with that subject to the sole manage-
ment of the other spouse, the resulting combination is subject to
joint management of the spouses. Finally, subsection (c) provides
that community property that does not come within the purview of
subsection (a) is also subject to the spouses' joint management.
Whereas the draftsmen intended subsection (c) as a residuary
clause to cover any unanticipated omissions from coverage under
subsections (a) and (b), the supreme court appears to treat subsec-
tion (c) as applicable to most situations involving the management
of community property."9 This result is not due to any presump-
tive applicability of subsection (c), but rather to a narrowing of the
scope of subsections (a) and (b). The court seems to read subsec-
tion (a) as providing that each spouse has sole management of
community property that he or she would have owned solely if sin-
gle and subsection (b) as applying only to actual combining or
mixing of community interests subject to sole management. Cock-
erham v. Cockerham,"9 for example, involved two distinct business
operations. One was a dairy business operated by the husband on
property owned as a tenancy in common shared by his separate
estate and the community. The other business was a dress shop

91. LeBlanc v. Waller, 603 S.W.2d 265, 267 (Tex. Civ. App.-Houston [14th Dist.]
1980, no writ).

92. Cockerham v. Cockerham, 527 S.W.2d 162, 170-71 (Tex. 1975); Cooper v. Texas
Gulf Indus., Inc., 513 S.W.2d 200, 202 (Tex. 1974).

93. 527 S.W.2d 162 (Tex. 1975).
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that was operated by the wife, but that was initially financed with
community funds supplied by the husband. It was the wife's prac-
tice, acquiesced in by her husband, to write checks for dress shop
purchases on her husband's account, and the husband had on two
occasions paid dress shop debts himself." With respect to the
dairy, the court concluded that it was subject to joint management
because it was operated in part on jointly managed community
property which was so classified because the spouses had jointly
acquired it.95 The necessary implication is that the husband would
not have been the sole owner of the dairy business if he had been
single. With respect to the dress shop, there was evidence of actual
use of the resources controlled by the husband in the wife's busi-
ness venture, as well as the appearance of his being a principal in
its activities." Thus, the supreme court seems to conclude that
management of community property is governed primarily by sec-
tion 5.22(c) unless subsections (a) or (b) are clearly applicable,
whereas the draftsmen of the 1967 Act, which that of 1969 was
meant to recodify, intended that subsection (c) be applicable only
when subsections (a) or (b) are clearly inapplicable.

Section 5.24 is designed to protect third persons who deal with
a spouse having apparent title to either community or separate
property. Its provisions are not limited to bona fide purchasers for
value, although mistake and undue influence, as well as fraud, will
have a bearing upon the standing of any taker to rely upon the
provisions of section 5.24(b). Section 5.24(b) cures limitations in
the management powers of a spouse who deals with property un-
less the taker is on notice of a fact, either actually or construc-
tively, that rebuts the presumption of power to manage under sec-
tion 5.24(a). Although section 5.22, in defining the powers of
management, was anticipated to have its impact largely in disputes
between the spouses and not between spouses and third persons
"dealing" with them, that expectation has not been borne out by
experience. 9

94. Id. at 171-72.
95. Id. at 170.
96. Id. at 171-72.
97. See Cooper v. Texas Gulf Indus., Inc., 513 S.W.2d 200 (Tex. 1974).
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The words "during marriage" were inserted by the 1967
draftsmen of article 4621 and carried forward in section 5.22(a) to
limit the management provision in inter vivos transactions. Land
v. Marshall" makes it clear that the effects of such transactions
will not normally extend beyond the lifetime of the spouse dealing
or attempting to deal with particular community property. Section
5.22 was not intended to deal with transactions taking effect at
death or continuing after the death of a spouse, purporting to dis-
pose of such property, but it may affect such transactions.

A spouse managing property subject to the sole or joint man-
agement of the other without authority seems to commit a wrong
against the other spouse in every instance of management. How-
ever, it is with regard to inter vivos donative disposition of the
other spouse's ownership interest in property, subject to sole inter
viWos control of the disposer, that difficult questions are most likely
to arise. As in 1840, the legislature in 1967 rejected a provision that
dealt with inter vivos gifts. That subject has nonetheless under-
gone remarkable judicial development since 1967. The proposition
has been long established that donative transfers made by one
spouse with the evil intent of depriving the other of an interest in
the community estate are not effective." But an actual intent to
defraud is difficult to prove and is very rarely encountered. The
more common occurrence is that of constructive fraud, when the
effect of one spouse's donative disposition would be to deprive the
other of his or her community share of the subject matter of the
gift if the transaction were allowed to stand. In this instance, the
burden of showing that the transfer is not fraudulent is upon the
donor-spouse or the donee. 10e To discharge the burden, the donor-
spouse or the donee must show that, under the circumstances, the
gift was reasonable. Those circumstances include the actual or
moral duty of the donor to support the donee, the size of the gift
in relation to the entire community estate, and the adequacy of
provision for the other spouse.101 The claim then is in the nature of

98. 426 S.W.2d 841 (Tex. 1968).
99. Martin v. McAllister, 94 Tex. 567, 570, 63 S.W. 624, 625 (1901).
100. Givens v. Girard Life Ins. Co., 480 S.W.2d 421, 425-27 (Tex. Civ. App.-Dallas

1972, writ ref'd n.r.e.).
101. Carnes v. Meador, 533 S.W.2d 365, 371 (Tex. Civ. App.-Dallas 1975, writ ref'd
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a right of reimbursement if there are funds from which reimburse-
ment may be sought. Otherwise, the transfer of the deprived
spouse's share is set aside.102 It may be conjectured that the latter
approach would be followed in the case of such a gift of land or a
unique chattel. In all of these instances, it is assumed that the dis-
position complained of was made without the participation or con-
sent of the complaining spouse.103 Normally, an attack on a trans-
fer as illusory would be the third line of attack after exhaustion of
argument as to actual or constructive fraud. 34

It will often be difficult to determine whether a particular
trust is illusory either on its face or on the basis of the facts sur-
rounding its creation. In Land v. Marshall, the husband created
an inter vivos trust consisting of substantially all the community
estate without the wife's knowledge, naming his daughter as trus-
tee and giving his wife the income for life with the daughter and
granddaughter as remaindermen of the corpus. The settlor re-
served the right (1) to receive all the income of the trust for life,
(2) to amend or revoke the trust, (3) to direct investments of the
trust corpus, and (4) to demand all the principal at any time or to
encumber it as he wished. After the husband's death, the wife
sought to have the trust declared invalid in order to obtain her
community share of the corpus.106 The Texas Supreme Court in-
validated the trust, holding that it was illusory rather than real.10 7

In Land little doubt could be entertained that the trust was illu-
sory because all elements of control were retained by the settlor,
but by invalidating the entire trust, the court went further than
the illusory trust doctrine necessarily demands. It would, therefore,
be dangerous to assume that a decree of total invalidity, demanded
by the equities in that case, would result in all illusory trust

n.r.e.); Horlock v. Horlock, 533 S.W.2d 52, 55-56 (Tex. Civ. App.-Houston [14th Dist.]
1975, writ dism'd); Murphy v. Metropolitan Life Ins. Co., 498 S.W.2d 278 (Tex. Civ.
App.-Houston [14th Dist.] 1973, writ ref'd n.r.e.).

102. Carnes v. Meador, 533 S.W.2d 365, 371 (Tex. Civ. App.-Dallas 1975, writ ref'd
n.r.e.).

103. See Becknal v. Atwood, 518 S.W.2d 593 (Tex. Civ. App.-Amarillo 1975, no writ).
104. Land v. Marshall, 426 S.W.2d 841, 846-48 (Tex. 1968).
105. 426 S.W.2d 841 (Tex. 1968).
106. Id. at 843.
107. Id. at 846-48.
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situations.
Other problems may also arise with respect to interference by

one spouse in the management of property subject to the control of
the other. For example, in Herrington v. Pelkey,108 the wife en-
tered into a contract with a real estate broker to sell the family
property, which was not subject to her management powers. The
husband was not a party to the contract and had no knowledge of
it. The broker found a willing buyer who reached an agreement
with the spouses to buy the property. When the broker sued both
the husband and wife to recover his commission, the husband was
exonerated from liability because he knew nothing of the arrange-
ment between his wife and the broker. The court went on to free
the wife from liability as well.109 Because the husband had sole
management and control of this community property, the court
reasoned that the wife's undertaking to contract with respect to
the property was a nullity giving rise to no liability." 0 This holding
seems contrary to general principles of contract law."'

Postmortem administration of community assets is defined by
the Texas Probate Code, as amended in 1971, to conform to the
provisions of section 5.22."2

§ 5.23. Earnings of Unemancipated Child

During the marriage of the parents of an unemanci-
pated minor child when a managing conservator of the
child has not been appointed, the earnings of the child
are subject to the joint management, control, and disposi-
tion of the parents of the child, unless otherwise pro-
vided by agreement of the parents or by judicial order.

108. 424 S.W.2d 507 (Tex. Civ. App.-Beaumont 1968, writ ref'd n.r.e.).
109. Id. at 509.
110. Id. at 508.
111. See also Miller v. Fitzpatrick, 418 S.W.2d 884 (Tex. Civ. App.-Corpus Christi

1967, writ ref'd n.r.e.).
112. See Tax. PROB. CODE ANN. §§ 156, 177(b) (Vernon 1980). See generally Remy,

The Effect of the 1971 Amendments to the Probate Code on Control of Community Prop-
erty after the Death of a Spouse and for the Payment of Community Debts, 34 Tx. B.J.
683 (1971).
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Commentary

Much of the language of this section was adapted from section
109(a) of the Texas Probate Code.118 After the enactment of title 2
in 1973, the language of the original section 5.23 was inharmonious
with the terminology of that title and was therefore repealed in
1975. The present section was enacted in 1979.

Unless the parents have relinquished their right to the earn-
ings of an unemancipated, minor child,114 the parents have the
right to the earnings of the child as provided in section 12.04(5),
and those earnings are community property under section
5.01(b).11 5 Under section 5.22(a), earnings of an unemancipated mi-
nor seem to be subject to the management of the mother because
she would have owned those earnings if the child had been con-
ceived and born while the mother was single. This provision, how-
ever, makes the earnings of a minor child in a united family sub-
ject to the joint management of both parents.

§ 5.24. Protection of Third Persons

(a) During marriage, property is presumed to be sub-
ject to the sole management, control, and disposition of a
spouse if it is held in his or her name, as shown by muni-
ment, contract, deposit of funds, or other evidence of
ownership, or if it is in his or her possession and is not
subject to such evidence of ownership.

(b) A third person dealing with a spouse is entitled to
rely (as against the other spouse or anyone claiming
from that spouse) on that spouse's authority to deal with
the property if:

(1) the property is presumed to be subject to the
sole management, control, and disposition of the

113. See TEx. PROB. CODE ANN. § 109(a) (Vernon 1980).
114. Texas & Pac. Ry. v. Morin, 66 Tex. 225, 18 S.W. 503 (1886); Dobson v. Roberts, 4

S.W.2d 155 (Tex. Civ. App.-Eastland 1927, no writ).
115. See Schuster v. Bauman Jewelry Co., 79 Tex. 179, 15 S.W. 259 (1890); Insurance

Co. v. Stratton, 287 S.W.2d 320 (Tex. Civ. App.-Waco 1956, writ ref'd n.r.e.). But see Ryna
v. Vowell, 470 F.2d 494 (5th Cir. 1972).
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spouse; and
(2) the person dealing with the spouse:

(A) is not a party to a fraud upon the other
spouse or another person; and

(B) does not have actual or constructive no-
tice of the spouse's lack of authority.

Commentary

Article 46226 of the Texas Revised Civil Statutes, enacted in
1967, was designed to extend the protections that were then af-
forded to banks and insurance companies to all third persons deal-
ing with spouses. Though the 1967 statute was related to earlier
statutes in spirit and effect, putting it in terms of a presumption
for the protection of innocent third persons who rely on that pre-
sumption was new. The draftsmen's commentary stated that "[a]
purchaser of property held in the names of both spouses will nor-
mally wish to protect himself by requiring a joint conveyance of
the spouses as he does now, but the [draftsmen do] not deem it
wise to require joinder . "1. 7

With respect to personalty, whether separate or community,
that is not subject to formal indicia of title, the spouse in posses-
sion can give good title to a third person to whom the protections
of the Uniform Commercial Code do not extend in nonspousal sit-
uations. Under section 2.403 of the Texas Business and Commerce
Code," 8 a purchaser receives what the vendor has to transfer un-
less the owner entrusts his goods to a merchant who deals in that
type of goods. If such entrustment occurs, the bailee has the power
to transfer the rights of the owner to a buyer in the ordinary
course of business. Thus, without the benefit of this section, if a
husband possessed his wife's separate radio or a community radio
subject to her sole management, he could not give good title to a
bona fide purchaser unless, perhaps, he was a merchant dealing in
radios. Under this section, however, the purchaser is entitled to

116. 1967 Tex. Gen. Laws, ch. 309, § 1, at 738 (current version at TEx. FAM. CODE
ANN. § 5.24 (Vernon 1975)).

117. Draftsmen's Commentary, supra note 88, at 18.
118. TEX. Bus. & CoM. CODE ANN. § 2.403 (Tex. UCC) (Vernon 1969).
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rely on the husband's possession, presumably in any situation.
Though a spouse may be capable of stealing separate property of
the other spouse," 9 it does not necessarily follow that the thieving
spouse cannot pass good title under this section. '2"

Questions may also be raised as to when a spouse is in posses-
sion if tangible possession is not a matter of fact. Household fur-
nishings or livestock in a truck may not present real difficulties,
but harvested crops in a field or barn or grazing livestock do pre-
sent problems of interpretation.121 The concept of possession is dif-
ficult to apply in many situations when there is nevertheless an
asserted power to deal with, for example, growing crops, accounts
receivable, or machinery leased to a third person. With respect to
unsevered crops, some reliance may be put on the record owner-
ship of the land on which the crops are growing. ' Similarly, when
cattle are marked with a spouse's recorded brand and earmark, a
person may rely upon the markings as evidence of ownership and,
therefore, indicative of that spouse's power to deal with the cattle.

With respect to real or personal property subject to formal in-
dicia of title, third persons in good faith dealings with the spouse
in whose name the title stands are protected under this section. As
to realty, third persons will be affected by constructive notice of
recorded schedules of separate property under section 5.03, mar-
riage contracts, marital partitions or exchanges under section
5.46(b), and court orders authorizing extraordinary management
powers under sections 5.25(h) and 5.26(g). When in doubt as to
management powers of the spouses, the purchaser may demand a
joint conveyance by the spouses.12 3 If one spouse is unavailable, the
provisions of sections 5.25 and 5.26 may be utilized.

The composition of the class of third persons "dealing with a
spouse" is not altogether clear. No doubt can be entertained with
respect to a bona fide purchaser for value. The statutory reference

119. TEX. PENAL CODE ANN. §§ 31.02-.03 (Vernon 1974 & Supp. 1982).
120. For difficulties of proof of theft in spousal relationships, see TEX. CODE CRIM.

PRO. ANN. art. 38.11 (Vernon 1979). See also Hudspeth, supra note 81, at 559.
121. See ESSAYS IN THE LAW OF PROPERTY, supra note 1, at 52.
122. Roberts v. Armstrong, 231 S.W. 371, 374 (Tex. Comm'n App. 1921, judgmt

adopted).
123. See Hudspeth, supra note 81, at 558-60.
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to "deposit of funds," and the fact that the statute from which this
section derived was designed for the protection of banks dealing
with one spouse or the other, clearly brings banks and others with
whom spouses have a deposit relationship within the protected
class. More doubt may be entertained, however, with respect to or-
dinary creditors who may seek to attach or garnish property, or
judgment creditors who seek to levy execution, but subsection
(b)(2)(B) refers to constructive notice, and that reference serves as
a link to all of the recordation provisions of the Code that refer to
"a creditor without actual notice." Donees would not seem to be
protected by this section.

Although third persons who are purchasers for value without
notice of wrongful motive of the transferor are protected, fraudu-
lent or excessive gifts as well as wasteful transfers and acts of self-
dealing may be restrained by the other spouse with respect to com-
munity property within the sole management of the transferring
spouse. 12

4 In unilaterally disposing of jointly managed community
property or community property subject to the sole management
of the other spouse, fraud should be imputed to the transferor in
disputes between the spouses. The deprived spouse's right of reim-
bursement on the dissolution of the marriage is well established in
such cases.125

If property is held in the names of both spouses, a third per-
son dealing with one of them must be charged with some notice
that the other may assert a separate interest in the property or a
right to control a community interest.' 26 However, it does not fol-
low as a logical proposition that a third person is put on inquiry of
a spouse's right to deal with community property held in the sole
name of the other, if the spouse in whose name the property is not

124. Mahoney v. Snyder, 93 S.W.2d 1219, 1221 (Tex. Civ. App.-Amarillo 1936, no
writ); Coss v. Coss, 207 S.W. 127, 128 (Tex. Civ. App.-San Antonio 1918, no writ). But see
Teas v. Republic Nat'l Bank, 460 S.W.2d 233, 242-43 (Tex. Civ. App.-Dallas 1970, writ
ref'd n.r.e.).

125. Martin v. McAllister, 94 Tex. 567, 569-71, 63 S.W. 624, 625-26 (1901); Stramler v.
Coe, 15 Tex. 211 (1855); Reaney v. Reaney, 505 S.W.2d 338, 340 (Tex. Civ. App.-Dallas
1974, no writ); Krenz v. Strohmeir, 177 S.W. 178, 179 (Tex. Civ. App.-Austin 1915, writ
ref'd).

126. Williams v. Portland State Bank, 514 S.W.2d 124, 126 (Tex. Civ.
App.-Beaumont 1974, writ dism'd).
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held refuses to deal with the third person in respect to the prop-
erty, as was suggested in Williams v. Portland State Bank.12 7 Fur-
ther, contrary to the conclusion reached in Williams, if community
property is subject to the joint management of the spouses and
that fact is known by a third person dealing with that spouse, the
interest of the acting spouse does not pass to the third person if
the other spouse's interest is thereby adversely affected.'28

§ 5.,5. Unusual Circumstances

(a) If (1) a spouse is unable to manage, control, or
dispose of the community property subject to his or her
sole or joint management, control, and disposition, (2) a
spouse disappears and his or her location remains un-
known to the other spouse, except under circumstances
in which Section 5.26 of this code is applicable, (3) a
spouse permanently abandons the other, or (4) the
spouses are permanently separated, then not less than
60 days thereafter the capable spouse, or the remaining
spouse, or the abandoned spouse, or either spouse in the
case of permanent separation, may file a sworn petition
stating the facts that make it desirable for the petition-
ing spouse to manage, control, and dispose of community
property (described or defined in the petition) that would
otherwise be subject to the sole or joint management,
control, and disposition of the other.

(b) The petition shall be filed in a district court of the
county in which the petitioner resided at the time the in-
capacity or separation began, or the abandonment or dis-

127. 514 S.W.2d 124, 126-27 (Tex. Civ. App.-Beaumont 1974, writ dism'd).
128. Cooper v. Texas Gulf Indus., Inc., 513 S.W.2d 200, 204-05 (Tex. 1974). A provi-

sion correlative to this section was added to TEx. INS. CODE ANN. art. 3.49-3 (Vernon 1981).
Exoneration provisions with respect to savings accounts of married women and deposits of
married women are found in TEx. REV. CiV. STAT. ANN. art. 852a, § 6.07 (Vernon 1964), and
TEx. REV. Civ. STAT. ANN. art. 342-706 (Vernon 1973), respectively, and joint accounts of
spouses and corporate shares in the names of any joint owners, in TEx. REV. Civ. STAT. ANN.

art. 852a, § 6.09 (Vernon 1964), and TEx. REV. CIv. STAT. ANN. art. 1358b (Vernon 1980),
respectively.
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appearance occurred. If both spouses are nonresidents of
the state at that time, the petition shall be filed in the
district court of any county in which any part of the de-
scribed or defined community property is located.

(c) The court may appoint an attorney for the suit for
the respondent and shall award a reasonable fee for the
attorney's services as a part of the costs of the suit.

(d) A notice stating that the petition has been filed
and specifying the date of the hearing, accompanied by a
copy of the petition, shall be issued and served on the at-
torney for the suit, if one is appointed, or, if an attorney
is not appointed, on the respondent as in other cases.

(e) If the residence of the respondent is unknown, no-
tice shall be published in a newspaper of general circula-
tion published in the county in which the petition was
filed. If that county has no newspaper of general circula-
tion, notice shall be published in a newspaper of general
circulation in an adjacent county or in the nearest county
in which a newspaper of general circulation is published.
The -notice shall be published once a week for two con-
secutive weeks before the hearing, but the first publica-
tion shall not be less than 20 days before the date set for
the hearing.

(f) After hearing the evidence, the court, on terms it
deems just and equitable, shall enter an order describing
or defining the community property at issue that will be
subject to the managment, control, and disposition of
each spouse during marriage. The court may impose any
conditions and restrictions it deems necessary to protect
the rights of the respondent, require a bond conditioned
on the faithful administration of the property, and re-
quire payment of all or a portion of the proceeds of sale
of the property to the registry of the court, to be dis-
bursed in accordance with the court's further directions.

(g) The jurisdiction of the court is continuing, and on
motion of either spouse, after notice has been given in
the same manner that notice is given under Subsection
(d) or (e) of this section, the court shall amend or vacate
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the original order if:
(1) the incapable spouse's capacity is restored;
(2) the spouse who disappeared reappears; or
(3) the abandonment or permanent separation

ends.
(h) An order authorized by Subsection (f) of this sec-

tion affecting real property is not constructive notice to a
good faith purchaser for value or a creditor without ac-
tual notice unless the order is recorded in the deed
records of the county in which the real property is
located.

Commentary

Article 4617129 of the Texas Revised Civil Statutes, as enacted
in 1967, constituted an expansion of pre-1967 law. The phrase "un-
usual circumstances," introduced by Professor Huie, had already
received customary acceptance in this area of the law. The drafts-
men's commentary had this to say of the 1967 articles:

Most of the case law in the area of abandonment and perma-
nent separation involves the power of the wife over the commu-
nity estate when the husband has deserted her and was decided
at a time when the husband was sole manager of the community.
Since 1913 the power of management, control and disposition of
the community estate has been divided between the spouses and
the new Article 4621 clarifies this aspect of the law. The com-
bined effect of the new Article 4621 and this article [4617] gives
both spouses a judicial means of obtaining management, control
and disposition of the entire community estate (except in so far
as that property may be the homestead) under "unusual circum-
stances." In the judgment of the drafting committee the remedies
provided herein should be cumulative of existing remedies and
the article is therefore drafted in permissive rather than
mandatory language; on the other hand the procedure here de-
fined must be as expeditious as possible and the short (60 days)
waiting period was formulated with that object. If these remedies

129. 1967 Tex. Gen. Laws, ch. 309, § 1, at 736-37 (current version at TEx. FAM. CODE
ANN. § 5.25 (Vernon 1975)).
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are made mandatory, it has been suggested that the neglected
spouse might be allowed to use his or her failure to comply with
the statutory formalities as an instrument of fraud. . . . The
form of this article precludes that result. The overall effect of this
statute is, therefore, to provide a shorter time and judicial au-
thorization in those instances when present law would allow the
same result after lapse of a longer time or without judicial ap-
proval. The case of imprisonment of one spouse is, however, omit-
ted. The [draftsmen feel] that imprisonment will constitute aban-
donment- and need not be separately provided for. . . . The
provisions of the first sentence with respect to a spouse's inability
to manage, control or dispose of community property subject to
his or her management, control and disposition is, of course,
broader than the provision found in section 157 of the Probate
Code dealing with adjudicated incompetence and goes beyond
some situations covered by present case law. Of course, if the
property is held in the name of the neglected spouse, a third
party without notice is protected by the new article 4622 anyway.
But whether the specific community sought to be disposed of is
held in the name of the incapacitated, competent, absent or re-
maining spouse, a purchaser will normally wish to protect himself
against any claim of the absent spouse by compelling the ne-
glected spouse to comply with the statutory formalities.1 3 0

In 1969, the oversight of failing to provide for community
property subject to joint management of the spouses was rectified.
The recodified version also changed the minimum time of publica-

tion of notice before hearing from ten to twenty days.

Because a new subsection (c) was added in 1973 to authorize

the appointment of an attorney ad litem for the respondent-
spouse, the succeeding subsections were renumbered. Though that

appointment is not mandatory, the petitioner-spouse should never-
theless pray for it.
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130. Draftsmen's Commentary, supra note 88, at 10 (citing Ross v. Tide Water Oil
Co., 136 Tex. 66, 145 S.W.2d 1089 (1941); Slator v. Neal, 64 Tex. 222 (1885)).
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§ 5.26. Spouse Missing on Public Service

(a) If a spouse is reported by an executive depart-
ment of the United States to be a prisoner of war or
missing on the public service of the United States then
not less than six months thereafter the spouse of the
prisoner of war or missing person may file a sworn peti-
tion stating the facts that make it desirable for the peti-
tioner to manage, control, and dispose of the community
property (described or defined in the petition) that would
otherwise be subject to the sole or joint management,
control, and disposition of the other.

(b) The petition shall be filed in the district court of
the county in which the petitioner resided at the time the
report was made. If both spouses were nonresidents of
the state at that time, the petition shall be filed in the
district court of any county in which any part of the de-
scribed or defined property is located.

(c) The court shall appoint an attorney for the suit
for the respondent and shall allow him a reasonable fee
for his services to be taxed as a part of the costs.

(d) A notice stating that the petition has been filed
and specifying the date of the hearing, accompanied by a
copy of the petition, shall be issued and served on the at-
torney representing the respondent as in other cases.

(e) After hearing the evidence, the court, on terms it
deems just and equitable, shall enter an order describing
or defining the community property at issue that will be
subject to the management, control, and disposition of
each spouse during marriage. The court may impose any
conditions and restrictions it deems necessary to protect
the rights of the respondent, require a bond conditioned
on the faithful administration of the property, and re-
quire payment of all or a portion of the proceeds of sale
of the property to the registry of the court, to be dis-
bursed in accordance with the court's further directions.

(f) The jurisdiction of the court is continuing, and on
motion of either spouse, after notice stating that the mo-
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tion has been filed and specifying the date of the hearing,
accompanied by a copy of the motion, has been issued
and served on the respondent as in other cases, the court
shall amend or vacate the original order if the spouse
who was a prisoner of war or missing returns.

(g) An order authorized by Subsection (e) of this sec-
tion affecting real property is not constructive notice to a
good faith purchaser for value or a creditor without ac-
tual notice unless the order is recorded in the deed
records of the county in which the real property is
located.

Commentary

This section was added in 1971 and was altered somewhat in
1973 after extensive consultation between the Military and Family
Law Sections of the State Bar of Texas. The suggestion was made
that the provisions of sections 5.25 and 5.26 might be consolidated,
but their subjects were regarded as being sufficiently different to
justify continued separate treatment. In this section, the period of
disappearance of the respondent-spouse is substantially longer,
and the appointment of an attorney ad litem for the respondent-
spouse is mandatory.

The act by which this section was initially enacted 31 also pro-
vided for dealing with the missing spouse's separate property
through an unnumbered and untitled section which reads as
follows:

(a) Appointment of Receiver. When the separate property of
a person reported by the United States Department of Defense to
be a prisoner of war or missing in action, or any portion thereof,
appears in danger of injury, loss, or waste and in need of a repre-
sentative, a district judge of the county where the prisoner of war
or person missing in action, or the spouse of such a person, re-
sides, or where the endangered separate property is situated, shall
by order, with or without application, appoint a suitable person
as receiver to take charge of such endangered separate property,

131. 1971 Tex. Gen. Laws, ch. 884, § 1, at 2711.
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requiring bond of such person as in ordinary receiverships in such
sum as the judge deems necessary to protect the separate prop-
erty, and specifying such duties and powers of the receiver as the
judge deems necessary for the protection, conservation, and pres-
ervation of the separate property. The clerk shall forthwith enter
such order upon the minutes of the court; and the person so ap-
pointed shall forthwith make his bond, submit same to the judge
for approval, file same, when approved, with the clerk, and pro-
ceed to take charge of such endangered separate property pursu-
ant to the duties and powers vested in him by the order of ap-
pointment and by such subsequent orders as the judge shall make
from time to time.

(b) Expenditures by the Receiver. Whenever, during the pen-
dency of such receivership, the needs of the spouse or dependent
children of the prisoner of war or person missing in action shall
require the use of the income or corpus of the estate for the edu-
cation, clothing, or subsistence, the judge shall, with or without
application, by order entered upon the minutes of his court, ap-
propriate an amount of such income or corpus sufficient for such
purpose; and the same shall be used by the receiver to pay such
claims for such education, clothing, or subsistence as are
presented to the judge and approved and ordered by him to be
paid.

(c) Investments, Loans and Contributions by the Receiver.
Whenever, during the pendency of such receivership, the receiver
shall have on hand an amount of money belonging to such pris-
oner of war or person missing in action in excess of the amount
needed for current necessities and expenses, he may, under direc-
tion of the judge, invest, lend, or contribute such excess money or
any portion or portions thereof in the manner, for the security,
and on the terms and conditions provided in the Probate Code
for investments, loans, or contributions by guardians, and he shall
report to the judge all such transactions in the manner that re-
ports are required of guardians.

(d) Receiver's Expenses, Account, and Compensation. All
necessary expenses incurred by the receiver in administering the
property may be rendered monthly to the judge in the form of a
sworn statement of account, including a report of the receiver's
acts, the condition of the property, the status of the threatened
danger to the property and the progress made toward abatement
of such danger. If the judge is satisfied that such statement is
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correct and reasonable in all respects, he shall promptly enter his
order approving the same and authorizing the receiver to reim-
burse himself out of the funds in his hands. For his official ser-
vices rendered, the receiver shall be compensated in the same
manner and amount as provided by the Probate Code for similar
services rendered by guardians of estates.

(e) Closing Receivership. When the threatened danger has
abated and the separate property is no longer liable to injury,
loss, or waste for want of a representative, the receiver shall so
report to the judge, filing with the clerk a full and final sworn
account of all property received into his hands, all sums paid out,
all acts performed by him with respect to such property, and all
property remaining in his hands.

(f) Action of the Judge. If upon hearing such report and ac-
count, the judge is satisfied that the danger of injury, loss, or
waste has abated and that said report and account are correct, he
shall enter an order so finding and shall direct the receiver to de-
liver said property to the person from whom he took possession as
receiver, or to the person who was a prisoner of war or missing in
action, or to such other person as the judge may find to be enti-
tled to possession of the estate, which person in turn shall execute
and file with the clerk an appropriate receipt for the property
thus delivered. The order of the judge shall discharge the receiver
and his sureties. If the judge is not satisfied that the danger has
abated, or if he is not satisfied with the report and account, he
shall enter an order continuing the receivership in effect until he
is so satisfied.

(g) Recordation of Proceedings. All orders, bonds, reports, ac-
counts, and notices in the receivership proceedings shall be re-
corded in the minutes of the court. 8 '

This provision has not been added to the Family Code or any other
code, but it has not been repealed.

§ 5.27. Remedies Cumulative

The remedies provided in Sections 5.25 and 5.26 of
this code are cumulative of other rights, powers, and

132. Id. § 3, at 2712.
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remedies afforded spouses by law.

Commentary

In the judgment of the 1967 draftsmen of article 461713 of the
Texas Revised Civil Statutes, the remedies there provided were cu-
mulative of existing remedies. A specific provision to that effect
became a part of section 5.25 in 1969, and a similar provision was
appended to section 5.26 in 1971. In 1973 both of these provisions
were consolidated in this section.

SUBCHAPTER C. PROPERTY AGREEMENTS

§ 5.41. Agreement in Contemplation of Marriage

(a) Before marriage, persons intending to marry
may enter into a marital property agreement concerning
their property then existing or to be acquired, as they
may desire.

(b) A minor capable of marrying but not otherwise
capable of entering into a binding agreement may enter
into a marital property agreement with the subscribed,
written consent of the guardian of the minor's estate and
with the approval of the probate court after the applica-
tion, notice, and hearing required in the Probate Code for
the sale of a minor's real estate, and if there be no
guardian of the minor's estate, with the subscribed, writ-
ten consent of the minor's managing conservator.

Commentary

In 1969 the 1967 versions of articles 4610'1" and 66321"5 were
codified as section 5.41. After amendment in 1973, this section was
further revised in 1981 when the contents of subsections (b), (d),

133. 1967 Tex. Gen. Laws, ch. 309, § 1, at 736-37 (current version at Tax. FAM. CODE
ANN. § 5.25 (Vernon 1975)).

134. Id. at 735 (current version at Tax. FAM. CODE ANN. 99 5.41, 5.46 (Vernon Supp.
1982)).

135. Id. at 739 (current version at TEx. FM.4. CODE ANN. 99 5.41, 5.44, 5.46 (Vernon
Supp. 1982)).
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and (e) of the 1969 version were recodified as sections 5.44 and
5.46.

The Louisiana Civil Code of 1825 was the ultimate source of
the 1840 Texas laws dealing with marriage contracts, which stood
virtually unchanged as articles 4610 through 461216 of Texas Re-
vised Civil Statutes until repealed and replaced by the new article
4610 of the Matrimonial Property Act of 1967.1 7 The Congress of
1840 also adopted statutes concerning wills and included therein
the doctrine of forced heirship by which a parent could not deprive
descendants of more than one-fourth of the parent's estate except
for good cause stated. " 8 The marriage contract statute, based as it
was on that of Louisiana (also a forced heirship state), contained a
prohibition of agreements that would alter the legal order of de-
scent. The divorce act of 1841139 also included what could be re-
garded as an oblique reference to the forced heirship statute.
When the forced heirship statute was repealed in 1856, however,
the Texas Legislature overlooked the significant correlative refer-
ences to it in the marriage contract statutes. As to this language,
the draftsmen of the 1967 Statute pointed out that this reference
to forced heirship played havoc with well-intended matrimonial
property arrangements thereafter. " The draftsmen went on in
their commentary to say that

[a]U reference to the forced heirship doctrine has been deleted
from this article to allow the drafting of more flexible marriage
contracts, although relatively few persons may desire to depart
from the community property system. " '

The 1840 statute provided in section 5 that marriage contracts
may be entered into as long as they "be not contrary to good

136. See TEx. REv. CIv. STAT. ANN. arts. 4610-4612 (Vernon 1960) (current version at
TEx. FAM. CODE ANN. § 5.41 (Vernon Supp. 1982)).

137. See ESSAYS IN THE LAW OF PROPERTY, supra note 1, at 45-48.
138. 1840 Tex. Gen. Laws, Act of Jan. 28, 1840, §§ 13-15, at 170, 2 H. GAMMEL, LAWS

OF TEXAS 344 (1898).
139. 1841 Tex. Gen. Laws, Act of Jan. 6, 1841, § 4, at 20, 2 H. GAMMeL, LAWS OF TEXAS

484 (1898).
140. See, e.g., Burton v. Bell, 380 S.W.2d 561, 566 (Tex. 1964).
141. Draftsmen's Commentary, supra note 88, at 2.
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morals, or to some rule of law," 42 a phrase which also hindered the
effectiveness of agreements under the act. In Gorman v. Gause,"13
the spouses had entered into a prenuptial agreement that the com-
munity property law would not apply to the property that might
be acquired during their marriage. The court concluded that this
agreement violated the "rule of law" provision of the statute, that
is, the constitutional and statutory definition of property acquired
during marriage. Although the result reached by the Texas Com-
mission of Appeals was accepted by the Texas Supreme Court, its
opinion was not.14 The 1967 draftsmen's commentary dealt with
Gorman further:

Although this article eliminates any statutory limitation on
prenuptial agreements, the problem of the constitutional defini-
tion may not be wholly solved. The court in the [Gorman] case
suggested that a prenuptial agreement would be valid as to future
acquisitions if it were in terms of an obligation to convey once the
property is acquired, whether separate or community [property]
at the time of acquisition. "Under an agreement of this nature,
the property when acquired would take the status given to it by
law. It would then be subject to be disposed of in accordance with
any prenuptial agreement of the parties." The revision of Article
4610 in the light of the 1948 constitutional amendment (with re-
spect to partition of community property during marriage) should
produce a far more tolerant judicial attitude toward matrimonial
property agreements entered into prior to marriage than has hith-
erto prevailed.

All community property systems provide a set of basic rules
of general applicability to govern the matrimonial property of
spouses. Just as the Common Law system allows persons to enter
into antenuptial settlement arrangements to vary the general
scheme, so all community property systems allow for premarital
agreements so that other matrimonial property arrangements can
be adopted as desired. The Spanish system was one of great
flexibility .... 145

Article 4610 has been revised to give persons intending to marry

142. Gorman v. Gause, 56 S.W.2d 855, 857 (Tex. Comm'n App. 1933, judgmt adopted).
143. Id. at 858.
144. Draftsmen's Commentary, supra note 87, at 3.
145. Id. See W. DE FUNIAK & M. VAUGHN, supra note 32, § 135, at 333-34.

775

19821 §5.41



§5.41 TEXAS TECH FAMILY SYMPOSIUM

the opportunity to define their matrimonial property rights as be-
tween themselves according to the traditional concepts of commu-
nity property systems and particularly in line with the Spanish
system from which our system is derived. 1"'

Although the 1967 and 1969 provisions made the drafting of
premarital agreements subject to fewer pitfalls than under earlier
statutory provisions, it was made painfully evident in Williams v.
Williams 1 47 that an amendment to section 15 of article XVI of the
constitution was required to meet the need of required flexibility
in drafting such agreements. The constitution was therefore
amended in 1980 to allow partitions of after-acquired earnings and
income from separate property.

It was clearly indicated in the 1840 provisions dealing with
marriage contracts that only agreements entered into prior to mar-
riage were dealt with by the act, but the courts from time to time
treated the provisions as applying to transactions occurring during
marriage." ' In order to emphasize that this section is applicable to
premarital agreements only, the draftsmen of the 1969 act com-
menced the section with the words "before marriage." To empha-
size that sections 5.41 and 5.42 are related in subject matter-the
former applicable to agreements entered into before marriage and
the latter to transactions entered into during marriage-the two
sections were grouped together to form a single subchapter of this
Code.

The title to the old article 4610 was "Stipulations." In the
Louisiana Code this term denotes formal instruments similar to
covenants at common law. The 1967 title was "Matrimonial Prop-
erty Agreements." This was in turn changed to "Agreements in
Contemplation of Marriage" in 1969. The draftsmen chose the
word "agreements" with care, intending thereby to spare the need
for consideration. As redrafted in 1981, this section still refers only
to agreements, but the constitutional language is in terms of parti-

146. Draftsmen's Commentary, supra note 88, at 3-4.
147. 569 S.W.2d 867, 870 (Tex. 1978).
148. See Graser v. Graser, 147 Tex. 404, 215 S.W.2d 867 (1948); Weaver v. Citizens

Nat'l Bank, 490 S.W.2d 887 (Tex. Civ. App.-Waco 1973, no writ). See also Weidner v.
Crowther, 157 Tex. 240, 247, 301 S.W.2d 621, 625 (1957).

776

[Vol. 13:735



MARITAL PROPERTY

tion or exchange. Thus, the special connotations of those terms are
embraced in agreements contemplated by the Code.149

The 1840 provision, as well as the provisions in effect in 1967,
provided that an antenuptial agreement should not be altered dur-
ing marriage. This section contains no such prohibition, and the
ordinary rules with respect to contracts are applicable to an under-
taking of the spouses purporting to undo a binding agreement en-
tered into under this section. " However, with respect to partitions
of after-acquired property that would otherwise be community
property, the premarital undertaking should be carefully drawn to
provide for the eventuality of a future change of conditions.1 61

§ 5.42. Partition or Exchange of Community Property

At any time, the spouses may partition or exchange
between themselves any part of their community prop-
erty, then existing or to be acquired, as they may desire.
Property or a property interest transferred to a spouse
by a partition or exchange agreement becomes his or her
separate property.

Commentary

A series of cases, culminating in King v. Bruce,1 52 forbade
spouses from making mutual alterations in the juridical character
of their community property by "mere agreement," except, of
course, by gift, sale, concerted wills, and some uses of community
property that might give rights of reimbursement. Many of these
cases arose in the remote past when the courts were extremely so-
licitous of protecting married women from undue influence of their

149. See commentary to § 5.42 infra.
150. Cf. Groesbeck v. Groesbeck, 78 Tex. 664, 669, 14 S.W. 792, 793 (1890) (husband

and wife had no power to make post-nuptial agreement altering legal order of descent).
151. See McKnight, The Constitutional Redefinition of Texas Matrimonial Property

As It Affects Antenuptial and Interspousal Transactions, 13 ST. MARy's L.J. 449, 460-61
(1982).

152. 145 Tex. 647, 201 S.W.2d 803 (1947).
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husbands153 and of preserving the access of the husband's creditors
to the community estate. 5 " In spite of the number of times that
the Supreme Court of Texas and lower courts have addressed vari-
ous aspects of this problem, it has been very difficult to lay down
precise rules by which future transactions may be classified as
"mere agreements" that are condemned, or as arrangements be-
tween spouses that will withstand later attack.

In 1947, partitions of the community estate were sought as a
means of reducing potential federal estate taxes. An amendment to
section 15 of article XVI of the Texas Constitution was proposed
to achieve such partitions. Although the tax problem sought to be
avoided was remedied by the Revenue Act of 1948 before the 1948
amendment came to a vote of the people, the adoption of the con-
stitutional amendment has provided a means of partition to serve
other ends. The draftsmen's commentary on the 1967 partition
statute made these general observations on its coverage:

The 1948 amendment to Article 16, Section 15 of the Consti-
tution enables spouses to partition their community property as
the separate property of each by a written instrument, but the
laws enacted to give effect to this amendment have generally
tended to make transformation of community property into sepa-
rate property difficult, and the courts have been at pains to pro-
tect the married woman (who until 1963 lacked general contrac-
tual capacity) from the undue influence of her husband as
manager of the bulk of the community estate. It is generally
agreed that married women do not now need such protection and
more flexibility in dealings between husbands and wives is called
for.

If husbands and wives are to have complete contractual ca-
pacity as allowed by the present law, this article could be omit-
ted. [It] has [been] suggested that the mode of partition need not
be set out in the statutes at all. This approach would leave the
spouses to their own devices in partitioning the community estate
provided they express themselves sufficiently clearly in writing as
provided in the Constitution. The principal reason for including

153. E.g., Protzel v. Schroeder, 83 Tex. 684, 19 S.W. 292 (1892); Groesbeck v. Groes-
beck, 78 Tex. 664, 14 S.W. 792 (1890).

154. E.g., Green v. Ferguson, 62 Tex. 525 (1884); Cox v. Miller, 54 Tex. 16 (1880).
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the provisions for partition and exchange has been the feeling
that something was and is wanted by the Legislature in this
regard.155

The partition or exchanges here provided for are voluntary.
Texas law does not countenance involuntary partition of the com-
munity estate except as a result of death,"s oversight in the di-
vorce process,15 7 or through the operation of federal law for the
satisfaction of tax liabilities.158 On divorce, a partition in moities is
achieved in the absence of judicial division, but a discretionary,
unequal division is more likely under section 3.63. During mar-
riage, neither spouse has standing to sue for an involuntary parti-
tion as an independent remedy.1" A federal decision dealing with
an attempt to partition a tenancy by the entireties suggests that an
effort to partition based on federal constitutional grounds would
also fail. 60

Under the 1949 statute, unequal partitions of community in-
terests required judicial approval. Under the 1967 and 1969 stat-
utes, no judicial intervention was necessary and partitions in sever-
alty might be unequal, but partitions in undivided interests were
required to be equal. Under the 1981 act, no judicial intervention
is required and interests divided or exchanged need not be equal.
The term "partition" in this context has therefore achieved special
connotations by statutory usage. A partition or exchange under
this section may cause each spouse to take an unequal share in
particular property or different properties of unequal value, but a
partition or exchange must involve a division so that each spouse
takes some part of the community property. If one takes the entire
community estate, there is no partition or exchange as referred to
in this section.

The most common occasion for a general community partition

155. Draftsmen's Commentary, supra note 88, at 21.
156. TEx. PROs. CODE ANN. § 45 (Vernon 1980).
157. Busby v. Busby, 457 S.W.2d 551, 554 (Tex. 1970), discussed in McKnight & Rag-

gio, Family Law, Annual Survey of Texas Law, 25 Sw. L.J. 34, 40 (1971).
158. See McKnight, Matrimonial Property, Annual Survey of Texas Law, 26 Sw. L.J.

31, 42 (1972) (hereinafter cited as 1972 Annual Survey].
159. Martin v. Martin, 17 S.W.2d 789, 791 (Tex. Comm'n App. 1929, judgmt adopted).
160. Klein v. Mayo, 367 F. Supp. 583, 585 (D. Mass. 1973), aff'd, 416 U.S. 953 (1974).
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is in anticipation of divorce. Sanction for this type of partition an-
tedated the constitutional amendment by over half a century 61

and could be achieved by oral agreement."' The weight of author-
ity also allowed partitions to cover after-acquired community prop-
erty. 163 An inference may be drawn from case law that predivorce
partitions are now subject to the same rules as other community
partitions under the constitutional provision and this section.'"

The partition or exchange is a first step toward converting the
community estate into another type of estate when it is not possi-
ble to make the conversion directly.' 65 By first rendering commu-
nity property into shares of separate property (either as divided or
undivided interests) by partition or exchange (or by a gift not nec-
essarily affected by this section), a separate share may be com-
bined with other separate property, regardless of source, to form a
joint tenancy or tenancy in common. In either instance, the
spouses then hold their interests in the property as separate prop-
erty with all the consequences of rights of management, liability,
and inheritance that the classification entails.1"6 Whether spouses
may create tenancies by the entireties in this manner is open to
doubt. Furthermore, whether it is necessary or desirable for
spouses to partition their community property when proposing to
engage in a partnership or joint venture, with or without third per-
sons, cannot be commented on with certainty. Under the old rules

161. See Raines v. Wheeler, 76 Tex. 390, 13 S.W. 324 (1890).
162. Callicoatte v. Callicoatte, 417 S.W.2d 618, 621 (Tel Civ. App.-Waco 1967, writ

ref'd n.r.e.).
163. Jernigan v. Scott, 518 S.W.2d 278, 284 (TeL Civ. App.-San Antonio 1974, writ

ref'd n.r.e.); Speckles v. Kneip, 170 S.W.2d 255, 261 (Tex. Civ. App.-El Paso 1942, writ
ref'd); Corrigan v. Goss, 160 S.W. 652, 655 (Tex. Civ. App.-El Paso 1913, writ ref'd). Con-
tra, Amarillo Nat'l Bank v. Liston, 464 S.W.2d 395, 407 (Tex. Civ. App.-Amarillo 1970,
writ ref'd n.r.e.); George v. Reynolds, 53 S.W.2d 490, 493 (Tex. Civ. App.-Eastland 1932,
writ dism'd).

164. See McKnight, supra note 151, at 473.
165. Maples v. Nimitz, 615 S.W.2d 690, 694 (Tex. 1981); Williams v. McKnight, 402

S.W.2d 505, 507 (Tex. 1966); Hilley v. Hilley, 161 Tex. 569, 579, 342 S.W.2d 565, 571 (1961);
Bowman v. Simpson, 546 S.W.2d 99, 102 (Tex. Civ. App.-Beaumont 1977, writ ref'd). For
comments on the effects of the 1981 amendments to Tax. PROB. CoDe ANN. § 46 (Vernon
1982), see McKnight, supra note 151, at 468-71.

166. For comments on joint tenancies and the 1981 amendments to Tax. PROB. CODE
ANN. § 46 (Vernon 1982), see McKnight, supra note 151, at 468-71.
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of community management, neither a husband and a wife together
nor a wife alone could form a business partnership with a third
person."6 7 Now a partnership between a married woman and a
third person is unobjectionable. As between spouses, however, to
assure that partnership income is a partnership asset rather than
community property subject to joint management of the spouses, it
would seem advisable to start the partnership with shares of sepa-
rate property rather than shares of community property.

With respect to accounts in savings and loan associations, the
Texas Supreme Court said obiter in Hilley v. Hilley'" that the
joint share provisions of article 881a-23 were constitutional. The
court was referring either to section 24 as enacted in Texas Laws
1953,169 providing that a married woman's joint share contracts
were valid, or to a 1957 provision, 170 then in effect and specifically
providing that a joint share account in the names of spouses con-
stituted a constitutional partition. In Williams v. McKnight,'1 ' the
court noted the 1957 amendment of article 881a-23 and its later
amendment as section 6.09 of article 852a"1 2 which specifically pro-
vides that spouses "shall have full power to enter into a savings
contract involving .. .funds which are community property...
and to create a joint tenancy . . . as to such account and any fu-
ture additions or dividends ...credited thereto . . . shall consti-
tute a partition of such community property or reciprocal gifts
from the respective spouses .... I'M The facts in Williams v. Mc-
Knight arose under the 1957 statute, but though there was a sav-
ings and loan account involved in the case, no particular point was
made of that fact. The constitutionality of the provisions of the
Savings and Loan Act with respect to joint accounts was not spe-
cifically dealt with by an appellate court until its terms were con-

167. Flint v. Culbertson, 159 Tex. 243, 244, 319 S.W.2d 690, 691 (1958); Miller v. Marx
& Kemper, 65 Tex. 131, 132 (1885); King v. Matney, 259 S.W.2d 606, 608 (Tex. Civ.
App.-Amnarillo 1953, writ ref'd n.r.e.).

168. 161 Tex. 569, 578-79, 342 S.W.2d 565, 567-68 (1961).
169. 1953 Tex. Gen. Laws, ch. 425, § 1, at 1028.
170. 1957 Tex. Gen. Laws, ch. 445, § 1, at 1319.
171. 402 S.W.2d 505 (Tex. 1966).
172. 1963 Tex. Gen. Laws, ch. 113, § 1, at 269, 283-84.
173. Id.
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sidered in Maples v. Nimitz. 1 7 In the context of that dispute and
as the law stood when it arose, the creation of a joint tenancy was
unsuccessful. Section 46(b) of the Probate Code175 was enacted in
1981 to ease the difficulty in creating joint tenancy accounts. The
success of that effort remains in doubt.17 6

§ 5.43. Agreements Between Spouses Concerning Income
or Property Derived From Separate Property

At any time, the spouses may agree that the income
or property arising from the separate property then
owned by one of them, or which may thereafter be ac-
quired, shall be the separate property of the owner.

Commentary

This provision, enacted in 1981, is derived from the amend-
ment to section 15 of article XVI of the Texas Constitution as
amended in 1980. Utilizing the form of agreement prescribed by
the constitution, as repeated in section 5.44, spouses may agree
that the income from property of either of them shall be the sepa-
rate property of the owner of the property producing the income
for as long a period as they desire. The agreement need not be
supported by consideration to be enforceable, and the spouses may
presumably rescind their agreement, at least prospectively.

§ 5.44. Formalities of Agreements

Each agreement, partition, or exchange agreement
made under this subchapter must be in writing and sub-
scribed by all parties.

174. 615 S.W.2d 690 (Tex. 1981).
175. TEx. PROB. CoDE ANN. § 46 (Vernon Supp. 1982). For further comments on the

1981 amendments to § 46, see McKnight, supra note 151, at 468-71.
176. See McKnight, supra note 151, at 468-71.
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Commentary

This provision was enacted in 1981 and is a consolidation of
section 5.41(b) and the last sentence of section 5.42(a) as enacted
in 1973.

§ 5.45. Marital Agreements: Burden of Proof

In any proceeding in which the validity of a provision
of an agreement, partition, or exchange agreement made
under this subchapter is in issue as against a spouse or a
person claiming from a spouse, the burden of showing
the validity of the provision is on the party who asserts
it. The proponent of the agreement, partition, or ex-
change agreement or any person claiming under the pro-
ponent has the burden to prove by clear and convincing
evidence that the party against whom enforcement of the
agreement is sought gave informed consent and that the
agreement was not procured by fraud, duress, or
overreaching.

Commentary

This provision became effective on September 1, 1981 and
changed the burden of proof with respect to the terms of an agree-
ment, partition, or exchange under this subchapter that is asserted
to have been produced by fraud, duress, or overreaching. Because
this provision changes the burden of proof, the validity of the pro-
vision is, at least, constitutionally suspect. If made in the proper
legislative exercise of the constitutional mandate that "laws shall
be passed more clearly defining the rights of the spouses, in rela-
tion to separate and community property" as provided in section
15 of article XVI, however, the change is effective as to future un-
dertaking, but in any case it is not applicable to those entered into
prior to September 1, 1981.

The safest way to deal with this provision and to ensure
against any effective assertion of fraud, duress, or overreaching in
the formulation of the terms of an agreement, partition, or ex-
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change is to demand from the outset that all parties to any such
arrangement be represented by independent counsel.

} 5.46. Marital Agreements: Rights of Creditors,
Recordation

(a) A provision of an agreement, partition, or ex-
change agreement made under this subchapter is void
with respect to rights of a preexisting creditor whose
rights are intended to be defrauded by it.

(b) An agreement, partition, or exchange agreement
made under this subchapter may be recorded in the deed
records of the county in which the parties, or one of
them, reside and in the county or counties in which the
real property affected or to be affected is located. As to
real property, an agreement, partition, or exchange
agreement made under this subchapter is not construc-
tive notice to a good faith purchaser for value or a credi-
tor without actual notice unless the instrument is ac-
knowledged and recorded in the county in which the real
property is located.

Commentary

This provision, enacted in 1981, is a corollary of sections 5.41
and 5.42 as enacted in 1981. Subsection (a) reflects a provision of
section 15 of article XVI of the Texas Constitution as amended in
1980. The provisions of subsection (a) and the constitutional provi-
sion underlying it are meant to change the rule that, after divorce
or separation of spouses who have partitioned their community
property without fraud as to a creditor, a creditor might nonethe-
less reach property that would have been liable for payment of his
debt during marriage as if no partition had occurred.'77 This provi-

177. Dean v. First Nat'l Bank, 494 S.W.2d 222, 226 (Tex. Civ. App.-Tyler 1973, writ
refd n.r.e.); Maryland Cas. Co. v. Schroeder, 446 S.W.2d 117, 120-21 (Tex. Civ. App.-El
Paso 1969, writ ref'd n.r.e.). See also Stewart Title Co. v. Huddleston, 598 S.W.2d 321, 323-
24 (Tex. Civ. App.-San Antonio), writ ref'd n.r.e. per curiam, 608 S.W.2d 611 (Tex. 1980).
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sion puts the burden of proving fraud on the creditor as it would
be in other instances of fraudulent dealings against his interest. A
question can be raised, however, regarding whether this provision
and its constitutional counterpart cover a judicial partition on di-
vorce that does not purport to carry out a prior partition entered
into by the parties.

Subsection (b) is a consolidation of sections 5.41(e) and
5.42(d) as enacted in 1973.

SUBCHAPTER D. MARITAL PROPERTY LIABILITIES

§ 5.61. Rules of Marital Property Liability

(a) A spouse's separate property is not subject to lia-
bilities of the other spouse unless both spouses are liable
by other rules of law.

(b) Unless both spouses are liable by other rules of
law, the community property subject to a spouse's sole
management, control, and disposition is not subject to:

(1) any liabilities that the other spouse incurred
before marriage; or

(2) any notortious liabilities that the other
spouse incurs during marriage.
(c) The community property subject to a spouse's sole

or joint management, control, and disposition is subject
to the liabilities incurred by him or her before or during
marriage.

(d) All the community property is subject to tortious
liability of either spouse incurred during marriage.

Commentary

Since section 5.61 deals with liability of community property
and section 4.04 deals with suits against spouses, either severally or
jointly, the two sections may give rise to related questions.1 78 The

178. See Maness v. Reese, 489 S.W.2d 660 (TeL Civ. App.-Beaumont 1972, writ ref'd
n.r.e.) (the court seems to have reached an erroneous conclusion with respect to § 4.04). Cf.
Dulak v. Dulak, 513 S.W.2d 205, 207 (Tex. 1974) (dealing with virtual representation). See
also In re Bathrick, 1 Bankr. 428, 430-32 (S.D. Tex. 1979); Lawrence v. Hardy, 583 S.W.2d
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appellate courts have not interpreted section 5.61 with any preci-
sion, but the supreme court clarified the meaning of section 4.04 in
Few v. Charter Oak Fire Insurance Co. 1 79 There the court made it
plain that joinder of the spouses was not necessary in a suit con-
cerning a recovery of community property subject to the sole man-
agement of that spouse.1 80 There is no doubt that liability can be
enforced by execution against property subject to a spouse's sole
management if a judgment is rendered against that spouse, but it
does not necessarily follow that satisfaction may be had from com-
munity property subject to joint management under subsection (c)
if a judgment has been rendered against only one of them. Nor
does it necessarily follow that satisfaction of a judgment against
one spouse only may be had against community property subject
to the sole management of the other spouse under subsection
(d).181 All of these consequences, however, were intended by the
draftsmen of sections 4.04 and 5.61, and troublesome authorities
that might have indicated results contrary to that effect and other
aspects of this section were intended to be buried along with the
statutory law that they reflected. The Texas Supreme Court's per
curiam refusal of a writ of error in Stewart Title Co. v. Huddle-
ston' s makes it clear that a judgment against one ex-spouse but
not the other will not run against the property of the other ex-
spouse even if the property was subject to satisfaction of the judg-
ment during marriage. This and older authorities, therefore, sug-
gest caution in drafting pleadings and judgments. A latent ambigu-
ity in the judgment against one spouse only, as in Straus v.
Shamblin,8 3 may be cured by spelling out liability in terms of this
section."" Texas authorities under the old law that allowed, or sug-
gested, that satisfaction of a judgment debt for nontortious liabil-

795, 799-800 (Tex. Civ. App.-San Antonio 1978, writ ref'd n.r.e.); McKnight, Family Law:
Husband and Wife, Annual Survey of Texas Law, 32 Sw. L.J. 109, 138-39 (1978).

179. 463 S.W.2d 424 (Tex. 1971).
180. Id. at 427-28.
181. For a discussion of the old law, see CREDITORs' RIGHTS IN TEXAs, supra note 51,

at 349-53.
182. 608 S.W.2d 611 (Tex. 1980).
183. 120 S.W.2d 598 (Tex. Civ. App.-Amarillo 1938, writ dism'd).
184. For a discussion of the old law, see CRwnITORs' RIGHTS IN TEXAs, supra note 51,

at 349-53.
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ity against a spouse might be had against that spouse's undivided
interest in community property subject to the sole management of
the other spouse are clearly superseded by existing statutes.18 5

Under this section, if community property is subject to joint
management of a spouse, a judgment solely against that spouse
will allow execution or garnishment of the interest in the liability
context, whereas transfer of an asset subject to joint management
must be by joint action in the management context. An abstract of
judgment rendered separately or jointly against a spouse may fix a
lien against the property subject to a spouse's management as be-
tween debtor and creditor, but as to third persons it would not
seem to constitute constructive notice of the creditor's right except
as to property standing in the name of the judgment debtor.

Even though a judgment lien has not attached, it has long
been thought that community property which might have been
reached for the satisfaction of a spouse's debt during marriage may
be reached after divorce, even if it was awarded to the nondebtor
spouse." 6 But the creditor must first get a judgment against the
present property owner.1 8 7 However, this result may be avoided by
a spousal partition in anticipation of divorce made without an in-
tention to defraud creditors. 88 A partition by spouses without
fraudulent intent will have the same consequence during marriage,
but a mere agreement between spouses with respect to manage-
ment of community property, if not actuated by fraud, will have
the same result with respect to nontortious liabilities.8 9

185. See Durian v. Curl, 155 Tex. 377, 381-83, 286 S.W.2d 929, 932-33 (1956); Flores v.
Bailey, 341 S.W.2d 473, 475 (Tex. Civ. App.-El Paso 1960, writ ref'd n.r.e.); Cullum v.
Lowe, 9 S.W.2d 70 (Tex. Civ. App.-Amarillo 1928, no writ). See also McKnight & Raggio,
Family Law, Annual Survey of Texas Law, 25 Sw. L.J. 34, 50-51 (1971). For a discussion of
tax consequences, see 1972 Annual Survey, supra note 158, at 42-43.

186. See Dean v. First Nat'l Bank, 494 S.W.2d 222, 226 (Tex. Civ. App.-Tyler 1973,
writ ref'd n.r.e.); Maryland Cas. Co. v. Schroeder, 446 S.W.2d 117, 120-21 (Tex. Civ.
App.-El Paso 1969, writ ref'd n.r.e.); Grandjean v. Runke, 39 S.W. 945, 946 (Tex. Civ. App.
1897, no writ).

187. See note 182 supra, and accompanying text.
188. See McKnight, supra note 151, at 473-74.
189. LeBlanc v. Waller, 603 S.W.2d 265, 267-68 (Tex. Civ. App.-Houston [14th Dist.)

1980, no writ).
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§ 5.62. Order in Which Property is Subject to Execution

(a) A judge may determine, as he deems just and eq-
uitable, the order in which particular separate or com-
munity property will be subject to execution and sale to
satisfy a judgment, if the property subject to liability for
a judgment includes any combination of:

(1) a spouse's separate property;
(2) community property subject to a spouse's sole

management, control, and disposition;
(3) community property subject to the other

spouse's sole management, control, and disposition;
and

(4) community property subject to the spouses'
joint management, control, and disposition.
(b) In determining the order in which particular

property will be subject to execution and sale, the judge
shall consider the facts surrounding the transaction or
occurrence upon which the suit is based.

Commentary

Although earlier case law suggested some equitable marshal-
ling of assets subject to liability to prevent injustice as between
spouses,190 statutory authority was first provided in 1967 by article
4624 of the Texas Revised Civil Statutes"' from which this section
was derived in 1969. Though a provision correlative to section 5.61
was added to section 156 of the Texas Probate Code' in 1971, no
provision correlative to this section is found there.

It is an open question whether a spouse's right under the pro-
visions of this section must be asserted prior to judgment, or if the
right may be asserted in response to a writ of execution or
garnishment.

190. See, e.g., Zeliff v. Jennings, 61 Tex. 458, 470-72 (1884).
191. Tax. REv. Civ. STAT. ANN. art. 4624 (Vernon 1960) (current version at Tax. FAM.

CODE ANN. § 5.62 (Vernon 1975)).
192. Tax. PROB. CoDE ANN. § 156 (Vernon 1980).
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SUBCHAPTER E. HOMESTEAD RIGHTS

§ 5.81. Sale, Conveyance, or Encumbrance of Homestead

Whether the homestead is the separate property of
either spouse or community property, neither spouse
may sell, convey, or encumber it without the joinder of
the other spouse except as provided in Section 5.82, 5.83,
5.84, or 5.85 of this code or by other rules of law.

Commentary

As an oversight, specific reference is not made to section 5.87,
which covers sale without joinder when a spouse is missing on pub-
lic service. Section 5.87, however, is clearly an exception to this
section's general rule because it deals with an exceptional situation
and, therefore, can be encompassed by the phrase "other rules of
law." 193

Though a mild doubt has been registered with respect to the
use of powers of attorney to achieve joinder of the spouses for pur-
pose of homestead conveyances, 19" the draftsmen did not intend to
require joinder of the spouses in the same instrument for this pur-
pose. Even if the language of this section can be given that literal
interpretation, the concept of the power of attorney is surely
among "other rules of law." If the nonmanager spouse fails to join
in the conveyance of the homestead, the abandonment of the prop-
erty as a homestead cures the flaw, but neither spouse may deprive
the other of homestead rights."" An executory contract of sale of a
homestead, joined in by both spouses, is effective as a by-product
of the repeal of the requirement of the privy acknowledgement of
the wife. 1"9

§ 5.82. Separate Homestead: Incompetent Spouse; Sale

193. Note that this section has its origins in Tzx. CONST. art. VII, § 22 (1845), and not
in 1848 Tex. Gen. Laws, ch. 79, at 77, 3 H. GAMMnL, LAWS OF TEXAs 77 (1898).

194. Hudspeth, supra note 81, at 478, 551.
195. TEx. CONST. art. XVI, § 50.
196. Allen v. Monk, 505 S.W.2d 523 (Tex. 1974).
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Without Joinder

If the homestead is the separate property of a spouse
and the other spouse has been judicially declared incom-
petent, the owner may sell, convey, or encumber it with-
out the joinder of the other spouse.

Commentary

This section is correlative to section 5.84 and section 157 of
the Texas Probate Code,1 7 which deal with community property in
similar circumstances.

The draftsmen's commentary of 1967 points out that

[w]hen the homestead is the separate property of the incompe-
tent spouse, the inference of section 157 is that the homestead
can be disposed of only by joinder of the competent spouse with
the guardian of the incompetent spouse .... Dobrowolski v. Wy-
man'"8 indicates that if the competent spouse is also guardian of
the incompetent spouse, there may be a conflict of interest and a
third party would have to be appointed guardian in this
situation.199

§ 5.83. Separate Homestead: Unusual Circumstances;
Sale Without Joinder

(a) If the homestead is the separate property of a
spouse and the other spouse (1) is incompetent (whether
judicially declared incompetent or not), (2) disappears
and his or her location remains unknown to the owner,
(3) permanently abandons the homestead and the owner,
or (4) permanently abandons the homestead and the
spouses are permanently separated, then not less than
60 days thereafter the owner may file a sworn petition
giving a description of the property and stating the facts

197. TEx. PROB. CODE ANN. § 157 (Vernon 1980).
198. 397 S.W.2d 930 (Tex. Civ. App.-San Antonio 1965, no writ).
199. Draftsmen's Commentary, supra note 88, at 13. See also Hudspeth, supra note

80, at 552.
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that make it desirable for the owner to sell, convey, or
encumber the homestead without the joinder of the other
spouse.

(b) The petition shall be filed in a district court of the
county in which any portion of the property is located.
The court may appoint an attorney for the suit for the
respondent and shall award a reasonable fee for his ser-
vices as a part of the costs of the suit. Notice shall be
issued and served in the manner provided in Subsection
(d) or (e) of Section 5.25 of this code.

(c) After hearing the evidence, the court shall enter
an order it deems just and equitable with respect to sale,
conveyance, or encumbrance of the homestead.

Commentary

This section recodifies the second, third, and fourth sentences
of section 2 of article 4618 of the 1967 version of the Texas Revised
Civil Statutes.200 The provisions are modeled on pre-1967 law,
which empowered the owner of a separate property homestead to
convey or encumber it after procuring a court order. In 1973, a new
second sentence was added to subsection (b) to provide for ap-
pointment of an attorney ad litem for the respondent-spouse and
the references to section 5.25 were changed to conform to its re-
vised form.

In Ross v. Tide Water Oil Co.,2 01 it was decided that the pre-
1967 version of this section did not supersede the earlier version of
section 5.82. It is also evident from the reference in subsection (a)
to incompetency, judicially declared or not, that the provisions of
this section are supplementary to those of section 5.82.

* 5.831. Separate Homestead: Spouse Missing on Public

200. 1967 Tex. Gen. Laws, ch. 309, § 1, at 737 (current version at TEx. FAM. CODE

ANN. § 5.83 (Vernon 1975)).
201. 136 Tex. 66, 145 S.W.2d 1089 (1941).
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Service; Sale Without Joinder

(a) If the homestead is the separate property of a
spouse and the other spouse is reported by an executive
department of the United States to be a prisoner of war
or missing on public service of the United States, not less
than six months thereafter the owner may file a sworn
petition giving a description of the property and stating
the facts that make it desirable for the owner to sell,
convey, or encumber the homestead without the joinder
of the other spouse.

(b) The petition shall be filed in a district court of the
county in which any portion of the property is located.
The court shall appoint an attorney for the suit for the
respondent and shall award a reasonable fee for the at-
torney's service as a part of costs of the suit. Notice shall
be issued and served in the manner provided in Subsec-
tion (d) of Section 5.26 of this code.

(c) After hearing the evidence, the court shall enter
an order it deems just and equitable with respect to sale,
conveyance, or emcumbrance of the homestead.

Commentary

This section is a corollary to section 5.83 just as section 5.87
provides a corollary to section 5.85.

§ 5.84. Community Homestead: Incompetent Spouse; Sale
Without Joinder

If the homestead is the community property of the
spouses and one spouse has been judicially declared in-
competent, the competent spouse may sell, convey, or en-
cumber the homestead without the joinder of the other
spouse.

792
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Commentary

This section tracks the provisions of section 157 of the Texas
Probate Code 2

0
2 with particular reference to the community home-

stead. Like section 157, it deals with community property in gen-
eral without concern for management powers of the spouses as set
out in section 5.22.

§ 5.85. Community Homestead: Unusual Circumstances;
Sale Without Joinder

(a) If the homestead is the community property of the
spouses and if (1) a spouse is incompetent (whether judi-
cially declared incompetent or not), (2) a spouse disap-
pears and his or her location remains unknown to the
other spouse, (3) a spouse permanently abandons the
homestead and the other spouse, or (4) a spouse perma-
nently abandons the homestead and the spouses are per-
manently separated, not less than 60 days thereafter the
competent spouse, the remaining spouse, the abandoned
spouse, or the spouse who has not abandoned the home-
stead in a case of permanent separation, who desires to
sell, convey, or encumber the community homestead of
the spouses, may file a sworn petition giving a descrip-
tion of the property and stating the facts that make it de-
sirable for the petitioner to sell, convey, or encumber the
homestead without the joinder of the other spouse.

(b) The petition shall be filed in a district court of the
county in which any portion of the property is located.
The court may appoint an attorney for the suit for the
respondent and shall award a reasonable fee for the at-
torney's service as a part of costs of the suit. Notice shall
be issued and served in the manner provided in Subsec-
tion (d) or (e) of Section 5.25 of this code.

(c) After hearing the evidence, the court, on terms it
deems just and equitable, shall enter an order describing

202. TEx. PROB. CODE ANN. § 157 (Vernon 1980).

1982] §5.85



§5.85 TEXAS TECH FAMILY SYMPOSIUM

or defining the community property at issue that will be
subject to the management, control, and disposition of
each spouse during marriage. The court may impose any
conditions and restrictions it deems necessary to protect
the rights of the respondent, require a bond conditioned
on the faithful administration of the property, and re-
quire payment of all or a portion of the proceeds of sale
of the property to the registry of the court, to be dis-
bursed in accordance with the court's further directions.

Commentary

Prior to the enactment in 1967 of the three latter sentences of
section 3 of article 4618 of the Texas Revised Civil Statutes, 03

from which this section was derived in 1969, there was no statutory
provision for judicial authorization of unilateral disposition of the
community homestead along the lines then provided in article 4617
with respect to the separate homestead, on which section 5.83 and
its predecessor were based. Section 157 of the Probate Code'" pro-
vided general authority for the sane spouse to deal with commu-
nity property when the other spouse was adjudicated incompetent.
It was assumed that its provisions covered the homestead situa-
tion.2 05 Article 4619,"" as amended in 1927, allowed the wife to
seek judicial authority to deal with community property in case of
disappearance of her husband for over one year, but no reference
was made to the community homestead. The predecessor to this
section was enacted in 1967 as a statutory correlative to those pro-
visions which became sections 5.25 and 5.83 and to supplement the
case law authorizing unilateral dealing with the homestead in a va-
riety of circumstances. As noted by the draftsmen of the 1967 Act,

203. 1967 Tex. Gen. Laws, ch. 309, § 1, at 737 (current version at Tax. FAM. CODE

ANN. § 5.85 (Vernon 1975)).
204. TEx. PROB. CODE ANN. § 157 (Vernon 1980).
205. See Schmidt v. Schmidt, 403 S.W.2d 531 (Tex. Civ. App.-Waco 1966, no writ).

For a chronological analysis of the statutory provisions dealing with conveyance of a home-
stead when one spouse is insane, see Comment, Conveying the Homestead Without Joinder
of Spouses, 20 Sw. L.J. 794, 802-03 (1966).

206. TEx. REV. CIV. STAT. ANN. art. 4619 (Vernon 1960) (current version at TEx. FAm.
CODE ANN. § 5.02 (Vernon 1975)).

[Vol. 13:735



MARITAL PROPERTY

the section "create[s] a statutory procedure for the first time
whereby a spouse can sell, convey or encumber the community
homestead without the joinder of the other spouse in case of
unadjudicated incompetence, disappearance, permanent abandon-
ment or permanent separation. 207

As their cross-references to section 5.25 indicate, the proce-
dures for utilizing sections 5.83 and 5.85 are akin to those of sec-
tion 5.25. Although section 5.85 is very similar to section 5.83 in
many respects, it resembles section 5.25 in others. The draftsmen
of the 1967 Act pointed out that the language of what are now
sections 5.85(c) and 5.25(f) was adapted from the provisions of
what is now section 341 of the Texas Probate Code.208 The drafts-
men also stated that, if "the objects of both article 4617 [now sec-
tion 5.25] and article 4618 [now sections 5.83 and 5.85] are sought
to be achieved, a single judicial proceeding will suffice if the re-
quirements of both articles are complied with."' 09 Because of their
subject matter, the draftsmen deemed it unnecessary to provide
recordation provisions in sections 5.83 and 5.85.

§ 5.86. Remedies and Powers Cumulative

The remedies provided by Sections 5.83, 5.831, 5.85,
and 5.87 of this code, and the powers of a spouse under
Sections 5.82 and 5.84 of this code, are cumulative of the
other rights, powers, and remedies afforded the spouses
by law.

Commentary

Although the draftsmen of the 1967 Statute regarded the pro-
visions which sections 5.82 through 5.85 recodified as cumulative of
rules of law then in effect, this section was added in 1969 to clarify
the point. Its references were expanded in 1973 to comprehend sec-
tions 5.831 and 5.87.

207. Draftsmen's Commentary, supra note 88, at 13.
208. Tax. PROB. CODE ANN. § 341 (Vernon 1980).
209. Draftsmen's Commentary, supra note 88, at 13.
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§ 5.87. Community Homestead: Spouse Missing on Public
Service; Sale Without Joinder

(a) If the homestead is the community property of the
spouses and if a spouse is reported by an executive de-
partment of the United States to be a prisoner of war or
missing on public service of the United States, not less
than six months thereafter the spouse of the prisoner of
war or missing person, who desires to sell, convey, or en-
cumber the community homestead of the spouses, may
file a sworn petition giving a description of the property
and stating the facts that make it desirable for the peti-
tioning spouse to sell, convey, or encumber the home-
stead without the joinder of the other spouse.

(b) The petition shall be filed in a district court of the
county in which any portion of the property is located.
The court shall appoint an attorney for the suit for the
respondent and shall award a reasonable fee for the at-
torney's service as a part of the costs of the suit. Notice
shall be issued and served in the manner provided in
Subsection (d) of Section 5.26 of this code.

(c) After hearing the evidence, the court shall enter
an order granting relief if it appears necessary or advis-
able, and on terms the court deems advisable. The court
may impose any conditions and restrictions it deems nec-
essary to protect the rights of the respondent, may re-
quire a bond conditioned on the faithful administration of
the property, or may require payment of all or a portion
of the proceeds of sale of the property to the registry of
the court to be disbursed in accordance with the court's
further directions.

Commentary

This section was added in 1971 and was altered somewhat in
1973, as was section 5.26, after extensive consultation between the
Military and Family Law Sections of the State Bar of Texas. This
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section is correlative to section 5.85 in the same manner that sec-
tion 5.26 is to section 5.25.




