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I. INTRODUCTION

This paper addresses acceleration and extrajudicial foreclosure
on real property in Texas. The focus is on the legal relationships
between two parties: the debtor (mortgagor) and the creditor
(mortgagee). From the viewpoint of the debtor, this study will ex-
amine the protections the law affords him from acceleration and
foreclosure. From the viewpoint of the creditor, it will examine the
requirements the law demands of him as he attempts to enforce his
rights without direct resort to the courts. The law continually at-
tempts to reconcile two conflicting tensions: on the one hand, a
proper concern for the debtor's welfare requires the creditor to
strictly adhere to formal requirements protecting the debtor but,
on the other hand, an undue insistence upon formal technicalities
cannot be allowed to defeat the creditor's very real interest. It is
hoped that this canvass of a complex and evolving area of law will
also serve a practical purpose of keeping practitioners abreast as to
the elaborate provisions with which they must comply.

II. ACCELERATION

Prior to the foreclosure of a lien on real property, the indebt-
edness secured by the lien must be fully matured.1 A problem im-

* Partner, Winstead, McGuire, Sechrest & Minick, Dallas, Texas; B.B.A., Texas A & M
University, 1968; J.D., Baylor University, 1973. This study is a revised and updated version
of the author's presentation at the Fifth Annual Banking Law Institute sponsored by the
Texas Tech University School of Law, held on March 11-12, 1982, in Fort Worth, Texas.

1. In the case of a demand note, the debt matures upon the holder's demand; in the
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mediately arises with installment debts. The mortgagor may have
defaulted on one or more installments, but several installments
may remain due in the future. Only that portion of the debt previ-
ously due has matured; that portion due on future installment
dates has not matured. Thus, the mortgagee may be forced to fore-
close only the matured portion and sell the security piecemeal in a
series of sales, each of which occurs as future defaults occur.2

The relevant statute of limitations may force the mortgagee to
make multiple sales. The power of sale in a foreclosure attempt is
barred four years after the debt matures.' The limitation period
begins to run when the debt matures." If the indebtedness is an
installment obligation, the statute of limitations begins to run sep-
arately for each installment on the due date of that installment.5

Therefore, if a mortgagor defaults on one installment, and if any
future installments are due more than four years after that default,

case of a term note, the debt matures at the expiration of the term or upon the date stipu-
lated in the note. The present discussion focuses on installment debts, in which regular
payments become due periodically. There are two reasons for this focus: most liens on real
property in fact secure installment debts, and the problems involved in accelerating a note
usually arise only in connection with installment debts.

It is possible, of course, to accelerate a term note upon a breach of a default provision
before the end of the term. See generally U.C.C. §§ 3-109(1)(c), -503(1)(d) (1978) (making
no distinction among various types of notes).

2. "If the security is susceptible to sale in parcels, the Court should, with respect to
each deed of trust separately, order a sale of as much of the security as may be necessary to
satisfy the amount then due on the note secured thereby plus the expenses of sale and one-
third of the court costs." Motor & Indus. Fin. Corp. v. Hughes, 157 Tex. 276, 291, 302
S.W.2d 386, 395 (1957) (emphasis added) (affirming Warren v. Harrold, 92 Tex. 417, 49 S.W.
364 (1899)).

If the deed of trust so stipulates, the trustee can sell the security in its entirety, subject
to a lien retained by the mortgagee, for the unmatured portion of the debt, or reserve the
power to make additional partial foreclosures in the future. See Borah v. Young, 129 S.W.2d
782, 784 (Tex. Civ. App.-San Antonio 1939, writ re'd) (sale in entirety); Todd v. Hunt, 127
S.W.2d 340, 342-43 (Tex. Civ. App.-El Paso 1939, writ ref'd) (reserved power) (citing
Boykin v. First State Bank, 61 S.W.2d 126, 129 (Tex. Civ. App.-Eastland 1933, no writ)).
Borah and Todd are old cases, rarely cited, but apparently still good law; their precedential
value is limited solely because of the now common, and prudent, practice of explicitly incor-
porating the power to accelerate within the note or deed of trust.

3. TEx. REv. CIv. STAT. ANN. art. 5520 (Vernon 1958). See Yates v. Darby, 133 Tex.
593, 602-03, 131 S.W.2d 95, 100-01 (1939).

4. Because acceleration matures a note, the limitation period begins to run when the
option to accelerate is exercised. Shepler v. Kubena, 563 S.W.2d 382, 385 (Tex. Civ.
App.-Austin 1978, no writ).

5. Gabriel v. Alhabbal, 618 S.W.2d 894, 897 (Tex. Civ. App.-Houston [1st Dist.] 1981,
no writ); Lufkin Nursing Home, Inc. v. Colonial Inv. Corp., 491 S.W.2d 459, 463 (Tex. Civ.
App.-Amarillo 1973, no writ).
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the mortgagee must pursue the collateral by foreclosure at least
twice: once within the four-year period following the original de-
fault (to avoid being barred), and once after the final installments
(to apply against debts that, as of the time of the first foreclosure,
were still unmatured). Of course, the mortgagee may be compelled
to have more than two sales: a twenty-year mortgage, for example,
may require five foreclosures, one at the end of each of the four-
year limitation periods making up the entire term.

Because such serial foreclosures are burdensome to the mort-
gagee and generally inefficient as a legal process, the mortgagee
may be able to accelerate the debt. Acceleration is the maturation
of an entire installment debt prior to the unexpired installment
due dates." The deed of trust securing the underlying note itself
most likely creates the power to accelerate by its provisions. Upon
a breach of a default clause in the deed of trust, the indebtedness
may be accelerated automatically by its terms or, as is most typi-
cally the case, at the option of the mortgagee.8

Acceleration imposes a severe burden upon the mortgagor,
even though it spares the mortgagee the harsh burden of serial
foreclosures. Courts are generally reluctant to approve an accelera-
tion: "It]he accelerated maturity of a note, which is initially con-
templated to extend over a period of months or years, is an ex-
tremely harsh remedy."9 For this reason, the courts require that
acceleration be done in strict accordance with requirements im-
posed by the note, the deed of trust, and the common law. Among
the latter are three distinct notice requirements; the mortgagee
must: (a) demand payment and afford the debtor an opportunity
to remedy the default;10 (b) give notice of the intent to accelerate;
and (c) give notice that acceleration has in fact occurred.'

6. General Motors Acceptance Corp. v. Uresti, 553 S.W.2d 660, 663 (Tex. Civ.
App.-Tyler 1977, writ ref'd n.r.e.).

7. See 1 A. ARNOLD & B. McNAMARA, MODERN REAL ESTATE AND MORTGAGE FORMS §
120, at 3-113 (rev. ed. 1978).

8. See id.
9. Allen Sales & Servicenter, Inc. v. Ryan, 525 S.W.2d 863, 866 (Tex. 1975).

10. Id. Some circumstances alleviate the demand for payment, e.g., when the holder
cannot locate the maker after "reasonable diligence" or when prior demands for previously
due installments have been in vain. See id.

11. Ogden v. Gibraltar Say. Ass'n, 640 S.W.2d 232, 233-34 (Tex. 1982).
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A. Demand for Payment Affording an Opportunity to Cure

The mortgagee must comply with any specific notice require-
ments in the note or deed of trust.12 Even if there are no specific
requirements, however, the mortgagee must nonetheless make de-
mand prior to acceleration so that the iortgagor, if he is able, may
remedy or cure the default."8 Furthermore, the Texas Supreme
Court has used language suggesting that the opportunity to cure
must be more than perfunctory: the mortgagee must "bring home
to the mortgagor that failure to cure will result in acceleration of
the note and foreclosure under the power of sale."' 4

B. Notice of Intent to Accelerate

The mortgagee must also give clear and unequivocal notice of
his intent to accelerate (this notice may, however, be incorporated
in the earlier demand for payment"). In the leading case of Crow
v. Heath," a court of civil appeals required that the notice of in-
tent to accelerate state explicitly that failure to cure the default
would result in foreclosure and also carry the ultimate possibility
of a deficiency judgment in the event that the foreclosure sale pro-
ceeds did not satisfy the entire amount of indebtedness. 7 In
Ogden v. Gibraltar Savings Association,'" the mortgagee warned
the defaulting mortgagor that "failure to cure such breach on or
before [September 16, 1978] may result in acceleration of the sums
secured by the Deed of Trust and sale of the property standing as
security thereunder."' 9 The supreme court held that "[tihe letter
[containing the notice] gave no clear and unequivocal notice that

12. Handelman v. Handelman, 608 S.W.2d 298, 300 (Tex. Civ. App.-Houston [14th
Dist.) 1980, writ ref'd n.r.e.). It makes no difference what provisions are in the note or the
deed of trust. Both instruments are integral parts of the same transaction and are to be read
together. See Joy Corp. v. Nob Hill N. Properties, Ltd., 543 S.W.2d 691, 695 (Tex. Civ.
App.-Tyler 1976, no writ).

13. See Allen Sales & Servicenter, Inc. v. Ryan, 525 S.W.2d 863, 866 (Tex. 1975). Cf.
Joy Corp. v. Nob Hill N. Properties, Ltd., 543 S.W.2d 691, 694 (Tex. Civ. App.-Tyler 1976,
no writ) (demand always required when acceleration is at holder's option); Crow v. Heath,
516 S.W.2d 225, 228 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd n.r.e.) (same).

14. Ogden v. Gibraltar Say. Ass'n, 640 S.W.2d 232, 233 (TeL 1982).
15. See Allen Sales & Servicenter, Inc. v. Ryan, 525 S.W.2d 863, 866 (Tex. 1975).
16. 516 S.W.2d 225 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd n.r.e.).
17. See id. at 227-28.
18. 640 S.W.2d 232 (Tex. 1982).
19. Id. at 233.
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Gibraltar would exercise the option,"' 0 but merely restated the op-
tion. The court allowed the mortgagor to recover from the mortga-
gee in an action for wrongful foreclosure. 1 In Purnell v. Follett,"2

the mortgagee sent the mortgagor a letter informing him that de-
fault in "any of [his] monthly payments" would result in accelera-
tion and the sale of the secured realty.'3 The mortgagor subse-
quently defaulted in his tax payments. The court held that the
mortgagee had given notice sufficient only for default in monthly
payments on the principal, but not notice sufficient for default "by
reason of [the mortgagor's] failure to pay the delinquent taxes.""14

Hence, the notice did not suffice in the circumstances which actu-
ally arose and the court remanded the case.' 5

C. Notice That the Debt Has Been Accelerated

After the mortgagor has had a reasonable time to cure the de-
fault,'6 the mortgagee may accelerate the entire debt. However,
"the intention to accelerate maturity must be evidenced by clear
and unequivocal acts followed by affirmative action towards en-
forcing the declared intention.' 7 For this reason, the notice that
the debt has been accelerated must be distinct from, and follow
after, the notice of intent to accelerate.' 8 Thus, at least two sepa-
rate notices are required.'9 Some courts allow the mortgagee either

20. Id. at 234. The court reasoned that the quoted language merely restated the exis-
tence of the option originally given in the deed of trust. See id.

21. See id.
22. 555 S.W.2d 761 (Tex. Civ. App.-Houston [14th Dist.] 1977, no writ).
23. Id. at 763.
24. Id. at 764-65. Accord Motor & Indus. Fin. Corp. v. Hughes, 157 Tex. 276, 289, 302

S.W.2d 386, 394 (1957).
25. 555 S.W.2d at 766. The trial court had given summary judgment for the mortga-

gee; the appellate court remanded for a trial on the merits. Its opinion nevertheless used
language strongly suggesting what the outcome should be and, in light of the supreme court
case of Motor & Indus. Fin. Corp. v. Hughes, 157 Tex. 276, 302 S.W.2d 386 (1957), that
outcome would appear inevitable.

26. What constitutes a "reasonable time" to cure is not clear. There are statutory pro-
visions for the length of time that a prospective buyer must be allowed to cure default under
an executory contract. See infra notes 55-57 and accompanying text. A "reasonable time"
might also be stipulated in the deed of trust. A ten-day period so stipulated was sufficient in
Investors Realty Trust v. Carlton Corp., 541 S.W.2d 289, 291-92 (Tex. Civ. App.-Dallas
1976, no writ).

27. Curtis v. Speck, 130 S.W.2d 348, 351 (Tex. Civ. App.-Galveston 1939, writ ref'd).
28. Ogden v. Gibraltar Say. Ass'n, 640 S.W.2d 232, 233-34 (Tex. 1982).
29. The courts clearly distinguish "three steps" required before acceleration. See Pur-
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to declare the entire debt due or to take some unequivocal action
such as filing suit, by which the mortgagor would necessarily know
that the entire debt was due and payable." It remains an open
question, however, whether notice of an extrajudicial trustee's sale
is effective to give notice that the debt has been accelerated; the
Ogden court expressly reserved the question. 1 It is settled that a
letter stating that legal action will be taken is neither a notice that
acceleration has occurred nor an unequivocal action (as opposed to
a declaration) indicating its occurrence. 2 Because of the uncer-
tainty over the actions sufficient to give notice, the more prudent
practice is to give notice that the debt has been accelerated in ad-
dition to the earlier notice of intent to accelerate and the posting
of notice of a trustee's sale.

Demand and notice may be waived by a sufficient provision in
the deed of trust or note. The provision will be strictly construed,
however, and "where there is a reasonable doubt as to the meaning
of the terms employed, preference should be given to that con-
struction which will avoid forfeiture and prevent acceleration of
maturity." 3 Typical boiler plate language, such as the mortgagor
waives "grace, protest, notice, demand, diligence and presenta-
tion," may suffice to waive notice of intent to accelerate. 4 Provi-
sions allowing the mortgagee to declare the note "immediately due
and payable without notice ' 85 or that the note may be declared

nell v. Follett, 555 S.W.2d 761, 764 (Tex. Civ. App.-Houston [14th Dist.] 1977, no writ);
Joy Corp. v. Nob Hill N. Properties, Ltd., 543 S.W.2d 691, 694 (Tex. Civ. App.-Tyler 1976,
no writ). The first two "steps," however, might well be incorporated into one notice. See
supra note 15. Cf. Shepler v. Kubena, 563 S.W.2d 382, 385 (Tex. Civ. App.-Austin 1978, no
writ) (distinguishing intent to accelerate, which may be made by declaration and accelera-
tion itself, which requires something more than the declaration of intent).

30. See, e.g., Joy Corp. v. Nob Hill N. Properties, Ltd., 543 S.W.2d 691, 694 (Tex. Civ.
App.-Tyler 1976, no writ). See also Shepler v. Kubena, 563 S.W.2d 382, 385 (Tex. Civ.
App.-Austin 1978, no writ).

31. "We do not decide whether, after proper notice of intent to accelerate, a notice of
trustee's sale is sufficient to give notice that the debt has been accelerated." 640 S.W.2d at
234. The difference between filing suit and posting notice of trustee's sale is that the former
invokes court supervision while the latter does not.

32. See Joy Corp. v. Nob Hill N. Properties, Ltd., 543 S.W.2d 691, 695 (Tex. Civ.
App.-Tyler 1976, no writ).

33. Purnell v. Follett, 555 S.W.2d 761, 764 (Tex. Civ. App.-Houston [14th Dist.]
1977, no writ) (citing Ramo, Inc. v. English, 500 S.W.2d 461, 466 (Tex. 1973)).

34. Id. (distinguishing Whalen v. Etheridge, 428 S.W.2d 824 (Tex. Civ. App.-San
Antonio 1968, writ ref'd n.r.e.) and Phillips v. Whiteside, 426 S.W.2d 350 (Tex. Civ.
App.-Houston [14th Dist.] 1968, no writ)).

35. Whalen v. Etheridge, 428 S.W.2d 824, 827 n.1 (Tex. Civ. App.-San Antonio 1968,
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"immediately due and payable ... without demand or notice to
maker"36 have been held effective waivers. However, the Purnell
court held that the provision that the mortgagee "shall have the
option to declare all of the indebtedness immediately due and pay-
able and without demand upon, or notice to, the Grantors, to fore-
close the lien of the Deed of Trust . . . meant that only notice
of foreclosure was waived; notice of intent to accelerate was not
waived. 8 An effective waiver of any notice apparently must be spe-
cific, with all its provisions separate (that is, not joined with any
other attempted waiver), and should use the word "accelerate." 89

Even if the mortgagee has given all the required notices (or
has succeeded in obtaining effective waivers of notice) and has
complied with the contractual provisions in the deed of trust or
note, the mortgagor still has some remaining defenses to accelera-
tion. If the mortgagee has accepted late payments in the past, he is
estopped to accelerate unless he has previously notified the mort-
gagor that late payments will no longer be acceptable.40 Similarly,
accepting accured interest payments on late installments may be
inconsistent with acceleration of the debt and the mortgagee may
be compelled to an election of remedies: acceleration or belated
payments with interest.41 In short, any action by the mortgagee
that undercuts the "clear and unequivocal" face of acceleration
may be asserted to preclude the acceleration.42

In addition, there are more intangible considerations. "Equity

writ ref'd n.r.e.) (emphasis omitted).
36. Phillips v. Whiteside, 426 S.W.2d 350, 351 (Tex. Civ. App.-Houston [14th Dist.]

1968, no writ).
37. Purnell v. Follett, 555 S.W.2d 761, 766 (Tex. Civ. App.-Houston [14th Dist.]

1977, no writ).
38. Id. The court's reasoning was apparently that the quoted provision contained two

waivers, conjoined-and separated-by the emphasized word "and." Because the language,

"without demand upon, or notice to," occurs after the "and," it cannot be part of the waiver
occurring before the "and," i.e., and waiver of the notice of intent to accelerate. The effect is
to make the provision before the "and" not a waiver at all, but merely a statement that the
option of acceleration exists.

39. See 1 A. ARNOLD & B. McNAMARA, supra note 7, form 120.1, at 3-113.
40. McGowan v. Pasol, 605 S.W.2d 728, 732 (Tex. Civ. App.-Corpus Christi 1980, no

writ); In re Rutherford, 573 S.W.2d 299, 301 (Tex. Civ. App.-Amarillo 1978, no writ).
41. Cf. Stergios v. Babcock, 568 S.W.2d 707, 707-09 (Tex. Civ. App.-Fort Worth

1978, writ ref'd n.r.e.) (construing terms of note to allow only foreclosure as an exclusive

remedy and, therefore, holding that mortgagee could not retain tendered interest
payments).

42. See supra note 27 and accompanying text.
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may grant relief against acceleration of the maturity of a promis-
sory note 'when it is procured by inequitable conduct of the credi-
tor himself.' " " Such considerations include "the relationship and

43. Winton v. Daves, 614 S.W.2d 464, 468 (Tex. Civ. App.-Waco 1981, no writ) (quot-
ing Brown v. Hewitt, 143 S.W.2d 223, 227 (Tex. Civ. App.-Galveston 1940, writ ref'd)
(Brown quoting Parker v. Mazur, 13 S.W.2d 174, 175 (Tex. Civ. App.-San Antonio 1928,
writ dism'd) (Winton omitting ellipsis marks from Brown; Brown omitting citations from
Parker).

The transmission of this quotation, with ellipsis at first marked and then done silently,
provides a condensed view of the development of a legal doctrine. Between the ellipsis and
the careful selection of words to be quoted, the quotation in Parker has an altogether differ-
ent meaning from that in Winton.

Parker involved a note payable in San Antonio, but without further specification as to
place of payment. Both mortgagor and mortgagee had business offices in that city. The
mortgagor, apparently assuming that the mortgagee would come to him for payment, did
nothing, but at all times he was willing and able to make payment. The mortgagee never
went to the mortgagor's office; instead, he accelerated without notice and posted notice of
sale. The alarmed mortgagor then located the mortgagee and tendered payment, but the
mortgagee refused and referred him to his lawyers. As a result, the debtor's default occurred
because of the mortgagee's conduct, and it is to that default that the word "it" in the
quoted material refers. The court held that a default occurring because of accident, mistake,
fraud, or inequitable conduct on the part of the creditor would not support acceleration.

Brown was the pivotal case. The fact situation is complicated. The mortgagor and the
mortgagee were apparently originally on friendly terms, but the mortgagor then took out an
insurance policy not from the mortgagee, but from one of his competitors. The mortgagee
thereupon became cool toward the mortgagor. At one point, the mortgagor inquired how
great the balance remaining on the loan was and the mortgagee refused to tell him. The note
required the mortgagor to pay "not less than" $90 a month. Apparently, interest rates went'
down, and the mortgagee became concerned that the mortgagor might take out another loan
from a third party at the lower interest rates to pay off the balance on the outstanding loan.
Accordingly, the mortgagee attempted acceleration and offered to rescind the acceleration if
the mortgagor would accept new terms: (a) deletion of the "not less than" (to prevent the
mortgagor from refinancing the debt); (b) monthly payments of $85; and (c) the mortgagor's
assumption of the mortgagee's attorney's fees to date. The mortgagor refused. The mortga-
gee accelerated again, and the mortgagor, having refinanced the loan, tendered the full
amount of the debt. The mortgagee refused the tender and attempted foreclosure: at this
point, the case came to court.

The mortgagor had quite clearly defaulted, and the default occurred totally without any
accident, mistake, fraud, or inequitable conduct on the mortgagee's part. At first, the appel-
late court held for the mortgagee; both parties might have become increasingly uncoopera-
tive and hostile toward one another, but, if they both insisted upon their "legal rights," the
court would decide accordingly, since "they saw fit to invoke them." 143 S.W.2d at 227.

The mortgagor moved for a rehearing. The court granted the rehearing and then re-
versed itself, holding for the mortgagor. In a not terribly lucid opinion, the court apparently
felt that so many misunderstandings and bad feelings had been compounded that it would
be inequitable to allow the mortgagee to accelerate. The court then quoted the Parker court,
but with two significant twists. First, its insertion of the Parker language into its own con-
text made it appear that the pronoun "it" referred to acceleration generally, and not simply
to the creditor's default. Secondly, the court spoke only of the creditor's "inequitable con-
duct"-all reference to accident, mistake, or fraud was omitted, although marked by ellipsis.
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conduct of the parties both prior to and after the attempt to accel-
erate maturity."4 4 Apparently, the relationship must be Sufficiently
professional and at arm's length so that the mortgagor is not lulled
into a false sense of security. Similarly, acceleration cannot be used
simply as a pressure tactic:

Circumstances which tend to show that a holder has exercised the
optional right of acceleration, not for the purpose of protecting
his debt or preserving the security, but for the purpose of coerc-
ing the maker to pay the entire debt or forfeit his property, is
[sic] relevant with respect to these equitable considerations.45

D. Summary

Because a creditor can foreclose only on matured debts, he
must be allowed the power to accelerate; otherwise, he might be
forced to foreclose several times on the same lien. At the same
time, however, acceleration is severe for the debtor; a debt that is
manageable in small installments over a period of time is likely to
be staggering if demanded all at once. In balancing the interests of
debtor and creditor, the courts have allowed the remedy of acceler-
ation to the mortgagee, but have narrowly circumscribed its use.
Above all else, the mortgagee must make the mortgagor clearly
aware that acceleration is imminent; the debtor must have every
chance to avoid the imposition of a penalty so severe. It may ap-
pear that the solicitude of the courts toward the debtor has im-
posed several pitfalls for the unwary creditor, but three considera-

Winton also involved misunderstandings between the parties as to method of payment.
The court held, however, that regardless of those misunderstandings there was "another"
and apparently independent reason for relieving the debtor: the creditor's motive in acceler-
ating was not to protect his debt secured by the lien, but to force the debtor to settle more
favorably with him in a second lawsuit then pending between the parties. 619 S.W.2d at 968.
In support of this ruling, the court quoted Brown and omitted the ellipsis marks.

Thus, Winton established a ruling that arguably the Parker court would never have
accepted. It now makes no difference why the debtor defaulted, or whether the creditor's
inequitable conduct has any connection with the default per se. Apparently, all that is nec-
essary is that the creditor have a motive other than a bona fide desire to protect the debtor
or the security. See infra note 45 and accompanying text. The inquiry has shifted entirely
from causation of the debtor's default to motive behind the creditor's acceleration. This
shift may now be only of historical interest, but it is a good illustration of the developing
concern the courts have shown for the debtor's protection.

44. Vaughan v. Crown Plumbing & Sewer Serv., Inc., 523 S.W.2d 72, 76 (Tex. Civ.
App.-Houston [1st Dist.] 1975, writ ref'd n.r.e.).

45. Id. See also supra note 43.
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tions suggest that that solicitude is not altogether misplaced. First,
if a mortgagee inadvertently fails to give proper notice in any re-
spect, he can remedy the situation easily and promptly merely by
sending another notice. Notices ineffective for any reason would
appear to be superfluous, but not a bar to later effective notices.
Second, while a mortgagee must be sufficiently sophisticated and
aware of the law to accelerate successfully, realistically, most mort-
gagees are in the business of lending and should have the necessary
expertise. In contrast, most mortgagors are consumers, relatively
naive in the law and certainly not executing mortgages with any
frequency. Finally, even if a mortgagee cannot accelerate a debt, he
retains other options. While serial foreclosures may be very incon-
venient and more expensive, denying a mortgagee the power to ac-
celerate does not automatically prevent him from recovering on the
debt.

III. EXECUTORY CONTRACTS FOR SALE

When a prospective purchaser of realty who intends to use
that realty as his residence defaults on a contract for sale made
with the prospective vendor, special legal provisions apply. Article
1301b" governs this limited circumstance. As in other circum-
stances of acceleration and foreclosure, article 1301b has been lib-
erally construed to prevent the forfeiture of the debtor's interest.4 7

Examples of the liberal construction given to article 1301b arise
with the key language "used or to be used as the purchaser's resi-
dence, ' 4 8 a prerequisite to the application of article 1301b. Thus,
the purchase of ten acres of unimproved land with the intention of
building a retirement ranch has satisfied the residence require-
ment.49 Furthermore, renting the property to a third party does

46. TEx. REv. CIv, STAT. ANN. art. 1301b (Vernon 1980).
47. See, e.g., Sanchez v. Brandt, 567 S.W.2d 254, 258 (Tex. Civ. App.-Corpus Christi

1978, writ ref'd n.r.e.); Beck v. Monsell, 502 S.W.2d 880, 882-83 (Tex. Civ. App.-Waco
1973, no writ). If the prospective vendor does not comply with article 1301b and thereby
loses his right to accelerate and foreclose, he retains other options, namely, the remedies of
rescission of the contract or of trespass to try title. Marshall v. Garcia, 514 S.W.2d 513, 517
(Tex. Civ. App.-Corpus Christi 1974, writ refd n.r.e.).

48. TEx. REV. CIv. STAT. ANN. art. 1301b, § 1 (Vernon 1980).
49. See Sanchez v. Brandt, 567 S.W.2d 254, 259 (Tex. Civ. App.-Corpus Christi 1978,

writ ref'd n.r.e.). The defendant in Wentworth v. Medellin, 529 S.W.2d 125 (Tex. Civ.
App.-San Antonio 1975, no writ), attempted to argue that the statutory word "home" re-
quired a residential house already in being; the court decided the case on other grounds,
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not prevent the application of article 1301b, so long as the prospec-
tive purchaser ultimately intends to use the property as a
residence.50

Article 1301b requires written notice to the purchaser before
acceleration," and the statute apparently prohibits waiver of no-
tice by the debtor.52 The notice must advise the purchaser of the
seller's intent to accelerate and to enforce the forfeiture.53 It must
also conspicuously contain the following provision, in ten point
bold face type or upper case typewriter letters:

NOTICE
YOU ARE LATE IN MAKING YOUR PAYMENT UNDER
THE CONTRACT TO BUY YOUR HOME. UNLESS YOU

MAKE THE PAYMENT BY [date] THE SELLER HAS THE
RIGHT TO TAKE POSSESSION OF YOUR HOME AND TO

KEEP ALL PAYMENTS YOU HAVE MADE TO DATE."

As in foreclosure cases generally, the purchaser must have a cer-
tain period of time following notice in which to remedy, and the
statute stipulates that the period is: (a) fifteen days from the date
notice is given, if the purchaser has paid less than ten percent of
the purchase price;55 (b) thirty days from the date notice is given,
if the purchaser has paid at least ten percent, but less than twenty
percent, of the purchase price;s 5 and (c) sixty days from the date
notice is given, if the purchaser has paid twenty percent or more of
the purchase price.5 7 Notice must either be sent by certified or reg-
istered mail " or delivered to the purchaser at his current residence

without expressly passing on that question. Id. at 127-28.
50. See Kirk v. Barnett, 566 S.W.2d 122, 123 (Tex. Civ. App.-Houston [14th Dist.]

1978, no writ).
51. TEx. REV. CIv. STAT. ANN. art. 1301b, § 1(d) (Vernon 1980).
52. Cf. Dixon v. Brooks, 604 S.W.2d 330, 334 (Tex. Civ. App.-Houston [14th Dist]

1980, writ ref'd n.r.e.) (mortgagee's representation that she had right to terminate contract
without notice was representation that "an agreement confers rights prohibited by law").

The inability to waive notice under article 1301b thus confers stronger protection than
when an executory contract or residential property is not involved; and in such cases, notice
can be effectively waived. See supra notes 33-39 and accompanying text.

53. TEx. REV. CiV. STAT. ANN. art. 1301b, § 1 (Vernon 1980).
54. Id. § 1(e).
55. Id. § 1(a).
56. Id. § 1(b).
57. Id. § 1(c).
58. Id. § 1(d). The recipient debtor's signature is probably not required, however.

Even when the contract for conveyance would seem clearly to require, by its provisions, a
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or place of work, and it is considered given on the date of mailing
or of delivery."

If the purchaser remedies the default by complying with all
the terms of the contract up to the date of compliance (within the
appropriate time period provided by the statute), he avoids accel-
eration and forfeiture. His ability to do so exists "notwithstanding
any agreement to the contrary."6 ° The purchaser cannot waive the
opportunity to cure the default."' In contrast, the seller's own con-
duct may result in a waiver of his right to claim a forfeiture.6 2

"[S]light circumstances, when they may be properly treated as in-
dicative of a purpose upon the part of the vendor not to insist on
that remedy, may be treated as a waiver . . . ."I Indeed, a seller
who stands upon the terms of the contract to represent that he has
a right to forfeiture without the statutorily required notice may
violate the Deceptive Trade Practices and Consumer Protection
Act."'

Thus, the prospective purchaser of residential property has
more protection than mortgagors generally-he cannot waive, as
mortgagors can in certain narrow circumstances, his right to an op-
portunity to cure or his right to notice. 5 There is, however, some
slight evidence that courts may be more lenient in applying the
statutory provisions than they are in applying the contractual and
common-law provisions generally required in default cases.6

return signature, such a provision has been construed as merely a term of art, designating
the method of mailing to be used. Cf. Handelman v. Handelman, 608 S.W.2d 298, 300-01
(Tex. Civ. App.-Houston [14th Dist.) 1980, writ ref'd n.r.e.) (provision in deed of trust
requiring mortgagor's return signature held to be only a description of the method of
mailing).

59. TEX. REv. Civ. STAT. ANN. art. 1301b, § l(d) (Vernon 1980).
60. Id. § 2.
61. Again, article 1301b provides a heightened degree of protection in this regard; a

mortgagor under an executed deed of trust, who effectively waives notice that acceleration
has occurred, necessarily has waived his opportunity to cure, since the creditor's ability to
accelerate without notice deprives him of any time in which to cure. See supra note 52.

62. See, e.g., Jordan v. Crockett, 511 S.W.2d 618, 619-20 (Tex. Civ. App.-Austin
1974, writ ref'd n.r.e.).

63. Beck v. Monsell, 502 S.W.2d 880, 883 (Tex. Civ. App.-Waco 1973, no writ) (citing
Moore v. Giesecke, 76 Tex. 543, 549, 13 S.W. 290, 293 (1890) (action for rescission of con-
tract for sale, rather than forfeiture)).

64. See TEx. Bus. & CoM. CODE ANN. § 17.46(b)(12) (Vernon Supp. 1982-1983). See
also Dixon v. Brooks, 604 S.W.2d 330, 334 (Tex. Civ. App.-Houston [14th Dist.] 1980, writ
refd n.r.e.).

65. See supra notes 52 & 61.
66. In Wentworth v. Medellin, 529 S.W.2d 125 (Tex. Civ. App.-San Antonio 1975, no
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IV. EXTRAJUDICIAL FORECLOSURE SALES

After the debt has matured, by acceleration or otherwise, the
mortgagee may be able to foreclose by means of an extrajudicial
sale. This section will discuss such a sale-what it is, what its pre-
requisites are, and what its consequences may be.

A. Power of Sale

Article 3810, Texas Revised Civil Statutes,67 authorizes a
mortgagee to sell real property pursuant to the powers granted in a
deed of trust. 8 The statute does not require a lawsuit and entry of
a judgment directing foreclosure; thus, Texas allows extrajudicial
foreclosure.0 9 If a deed of trust complies with article 3810 and if a
sale under that deed is made in accordance with the statute, then
the sale is fully effective to transfer title to the property.70 "Article
3810 merely establishes a minimum level of requirements on pow-
ers of sale conferred or granted by a private contract."' 71 The mort-
gagor, following a foreclosure sale, has no automatic right of
redemption.

72

writ), the seller failed to mail his notice by certified or registered mail and did not include
the statutorily required provision as set out above. Id. at 128. However, the court held that
the actual notice given was sufficient, because it was made in "substantial compliance" with,
and met the "essential requirements" of, article 1301b. Id. The prospective purchaser was
not "misled" as to the vendor's intention and therefore had effectively been given all the
protection sought by the statute. Id.

67. TEx. REv. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
68. Id.
69. See Witthaus v. Natali, 107 S.W.2d 998, 1001 (Tex. Civ. App.-Galveston 1937),

rev'd on other grounds, 134 Tex. 513, 135 S.W.2d 969 (1940) (name of the original defen-
dant is given in the Texas Reports and in later citations of the Texas Supreme Court as
Natalia; the lower court's opinion indicates that this form is an error).

70. Armenta v. Nussbaum, 519 S.W.2d 673, 677 (Tex. Civ. App.-Corpus Christi 1975,
writ ref'd n.r.e.).

71. Id.
72. Article 3810 makes no such provision for redemption and language in Armenta

that a foreclosure sale has the result that "a transfer of title to real estate is effected" im-
plies the finality of the sale. See Armenta v. Nussbaum, 519 S.W.2d 673, 677 (Tex. Civ.
App.-Corpus Christi 1975, writ ref'd n.r.e.). A mortgagor can attack the transfer of title in
two ways: by an action in trespass to try title, or by a plea for equitable relief. See Phillips
v. Latham, 523 S.W.2d 19, 23-24 (Tex. Civ. App.-Dallas 1975, writ ref'd n.r.e.). The mort-
gagor can also bring action for wrongful foreclosure. See Ogden v. Gibralter Say. Ass'n, 640
S.W.2d 232 (Tex. 1982) (damages for wrongful foreclosure do not include voiding the sale).
These actions are limited, however, and the plaintiff mortgagor must plead their elements
(discussed at length infra).
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B. Appointment of Trustee

Generally, the mortgagor has the right to identify the trustee
entitled to conduct the actual sale.73 This person has full authority
to conduct the sale if he was named in the original deed of trust.7 4

The sale is not invalid solely because the named trustee is also the
holder of the secured debt7 5 nor, a fortiori, because he has some
direct or indirect interest in it.7e

Authority to appoint a substitute trustee is derived solely from
the deed of trust.17 Any attempt to appoint a trustee contrary to
the provisions of the deed of trust is invalid s Unless the deed of

73. In legal theory the mortgagor, who originally grants the power of sale, can dictate
all the conditions of the sale: "A party granting the power of sale has the right to designate
the time and manner of its exercise and by whom it may be exercised [i.e., the trustee]. The
power of sale, unless authorized by the instrument, cannot be delegated to another." Hazel-
ton v. Holt, 285 S.W. 1115, 1116 (Tex. Civ. App.-Amarillo 1926, writ dism'd) (emphasis
added). For obvious reasons, therefore, mortgagees are very careful to ensure that the deed
of trust instrument does so authorize. A typical provision is given in I A. ARNOLD & B.
McNAMARA, supra note 7, form 125.7, at S3-33 (Supp. 1980): "[Iln case default shall be
made . . . the beneficiary hereunder [i.e., the beneficiary of the deed of trust-the mortga-
gee] or the legal holder of the indebtedness secured hereby may. . . elect to advertise said
property for sale and demand such sale ....

74. See supra note 73. The deed of trust is executed between two parties: the mortga-
gor and the trustee. The mortgagee is the beneficiary of the trust maintained by the trustee.
Hence the original trustee is always named in the deed of trust as a party to the instrument.
To the extent that the mortgagee is able to dictate terms of the deed of trust, he is able to
do so because the mortgagor's execution of the deed of trust is a condition to the loan of-
fered by the mortgagee in the first place. The trustee is authorized to conduct the sale;
typical language in a deed of trust is given in 1 A. ARNOLD & B. McNAMARA, supra note 7,
form 125.7, at S3-33 (Supp. 1980): "[lIt shall and may be lawful for said party of the second
part [i.e., the trustee] to sell and dispose of the [secured property] .... " Hence the trustee
actually sells; the mortgagee makes demand upon the trustee to do so upon default.

75. Valley Int'l Properties, Inc. v. Ray, 586 S.W.2d 898, 901 (Tex. Civ. App.-Corpus
Christi 1979, no writ).

76. Valley v. Patterson, 614 S.W.2d 867, 872 (Tex. Civ. App.-Corpus Christi 1981, no
writ).

77. The mortgagor alone has the right to designate by whom the sale will be held. See
supra note 73. Realistically, therefore, the mortgagee must see that the deed of trust as
originally drawn allows him to appoint a trustee, before a dispute with the mortgagor arises.
That authority must be reserved to himself or to a trustee who has his confidence. Cf. Sulli-
van v. Hardin, 102 S.W.2d 1110, 1113 (Tex. Civ. App.-Amarillo 1937, no writ) (sale voided
because deed of trust authorized beneficiary mortgagee to appoint substitute trustee, but
substitute was actually appointed by mortgagee's attorney-in-fact).

78. Johnson v. Koenig, 353 S.W.2d 478, 484 (Tex. Civ. App.-Austin 1962, writ ref'd
n.r.e.). See also Sullivan v. Hardin, 102 S.W.2d 1110, 1113 (Tex. Civ. App.-Amarillo 1937,
no writ) (attorney-in-fact for trustee had no power to appoint substitute). One exception to
this general rule is that a court of equity may appoint a substitute trustee, even in the
absence of specific provisions therefor in the deed of trust, if the named trustee dies. Con-
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trust specifically authorizes the trustee (or a properly appointed
substitute trustee) to appoint an attorney-in-fact to conduct the
sale, 79 a sale conducted by anyone other than the designated trus-
tee (or substitute) is void as to a purchaser present at the sales'
and as to subsequent purchasers taking with notice of the irregu-
larity.8' Even when the deed of trust allows appointment of an at-
torney-in-fact, however, the appointing trustee must follow very
carefully the provisions and prerequisites stipulated in the deed of
trust.82

Only the parties designated in the deed of trust may appoint a
substitute trustee,83 although the deed of trust may grant that
power to any subsequent holder of the indebtedness.8 ' In such a
case, all holders of the indebtedness, if there are more than one,

verse v. Davis, 90 Tex. 462, 463, 39 S.W. 277, 278 (1897). See also infra note 93 and accom-
panying text.

79. Compare Casas v. Federal Land Bank, 106 S.W.2d 1107, 1108 (Tex. Civ.
App.-San Antonio 1937, no writ) (attorney-in-fact allowed to act as trustee because trust
deed so provided) with Sullivan v. Hardin, 102 S.W.2d 1110, 1113 (Tex. Civ. App.-Amarillo
1937, no writ) (sale voided when mortgagee, although authorized to appoint substitute trus-
tee, instead appoints attorney-in-fact).

80. "[Tlhe doctrine of good faith purchaser for value without notice [of any defect in
the sale] does not apply to a purchaser at a void foreclosure sale. One who bids upon prop-
erty at a foreclosure sale does so at his peril." Henke v. First S. Properties, Inc., 586 S.W.2d
617, 620 (Tex. Civ. App.-Waco 1979, writ ref'd n.r.e.). Cf. Bracken v. Haid & Kyle, Inc.,
589 S.W.2d 501, 501-02 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.) (purchaser at sale
must be offered the amount of his bid before restoration to debtor; while purchaser might
buy at his own risk, debtor had held only equitable, not legal, interest in property).

81. See White v. Lakewood Bank & Trust Co., 438 S.W.2d 129, 134 (Tex. Civ.
App.-Dallas 1969, no writ); Slaughter v. Quails, 149 S.W.2d 651, 657 (Tex. Civ.
App.-Amarillo 1941), afl'd, 139 Tex. 340, 162 S.W.2d 671 (1942). It makes no difference
whether the subsequent purchaser with notice of the irregularity takes from a purchaser
without notice, to whom the sale may be valid. Id. Any subsequent purchaser taking without
notice can be a bona fide purchaser, and any subsequent purchaser taking with notice can-
not be a bona fide purchaser, regardless of the sequence of purchasers or the immediate
seller. Cf. U.C.C. § 3-302(1)(b) (1978) (same principle applied to negotiable instruments).

A subsequent bona fide purchaser acquires good title by estoppel; the mortgagor, by
executing the original deed of trust, puts the trustee into a position in which the trustee can
"create the appearance of good title in the original purchaser at the trustee's sale" and
hence the subsequent purchaser takes good title himself even when the purchaser at the sale
had none. Phillips v. Latham, 523 S.W.2d 19, 24 (Tex. Civ. App.-Dallas 1975, writ refd
n.r.e.).

82. See Burnett v. Manufacturer's Hanover Trust Co., 593 S.W.2d 755, 757 (Tex. Civ.
App.-Dallas 1979, writ ref'd n.r.e.).

83. See supra note 77. The one limited exception is that a court of equity may appoint
a trustee upon the death of a named one. See infra notes 86 & 93 and accompanying text.

84. See Lawson v. Gibbs, 591 S.W.2d 292, 294-95 (Tex. Civ. App.-Houston [14th
Dist.] 1979, writ ref'd n.r.e.).
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must join in the appointment, although a holder who attends the
foreclosure sale without objection is deemed to have joined in the
appointment, even if he gave no prior consent.8 5 If the deed of
trust does permit subsequent holders to appoint a substitute trus-
tee, any such appointment must be made by the holders them-
selves and not by any agent whom the holders name to make an
appointment, absent very specific provisions in the deed of trust.8a6

A corporation authorized by the deed of trust to appoint a substi-
tute trustee should execute that appointment with all the formali-
ties attendant to any other formal corporate action. 7 There is no
prohibition against a corporation's appointing an officer, director,
shareholder, or employee as a substitute trustee.88

Failure to comply with any provision in the deed of trust re-
garding the appointment of a substitute trustee renders that ap-
pointment void; if the deed of trust permits such appointment only
upon certain contingencies, the appointment is valid only if such a
contingency occurs.8 ' If a trustee's refusal to act (that is, a trustee's
refusal to conduct a sale when the mortgagee asks him to do so) is
a prerequisite to appointment of a substitute trustee, the trustee's

85. See Rogers v. Boykin, 298 S.W.2d 199 (Tex. Civ. App.-Eastland 1956, writ ref'd
n.r.e.).

86. See supra note 77. This presents a potential snare for the unwary. If a subsequent
holder is a corporation, then any such appointment must be made officially by the corpora-
tion, and not by one of the corporate agents. See infra note 87 and accompanying text. The
relationship between the acts authorized by a corporation and those authorized by an agent
of the corporation is beyond the scope of this study, but the reader should be aware of
potential problems that might arise if that distinction is blurred.

87. See Thomason v. Pacific Mut. Life Ins. Co., 74 S.W.2d 162, 164 (Tex. Civ.
App.-El Paso 1934, writ ref'd) (appointing instrument executed by vice president of trus-
tee corporation, attested to by assistant secretary, and affixed with corporate seal). Cf.
Chandler v. Guaranty Mortgage Co., 89 S.W.2d 250, 254 (Tex. Civ. App.-San Antonio 1935,
no writ) (resolution of the board of directors not required).

88. This principle virtually follows from the observation that a corporation cannot act
except through its individual agents. Cf. Koehler v. Pioneer Am. Ins. Co., 425 S.W.2d 889,
891 (Tex. Civ. App.-Fort Worth 1968, no writ) (corporate mortgagee names officers and
employees as trustees). See also Tarrant Sav. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473,
476 (Tex. 1965).

89. Springwoods Shopping Center, Inc. v. University Say. Ass'n, 635 S.W.2d 440, 443
(Tex. App.-Houston [1st Dist.]) ("Texas courts have consistently viewed the appointment
of a substitute trustee as one involving a great deal of care, discretion, and good faith; as
such, strict adherence to the provisions of the deed of trust have (sic] been mandated."),
rev'd on other grounds, 644 S.W.2d 705 (Tex. 1982). See infra notes 240-49. The irregularity
in Springwoods was the failure to record in due time the appointment of the substitute
trustee. See generally infra notes 95-96 and accompanying text.
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resignation satisfies the prerequisite ° unless the mortgagee has re-
quested his resignation for the purpose of appointing another trus-
tee." ' If the appointment of a substitute trustee depends upon a
contingency, the evidence substantiating the occurrence of that
contingency must be clear; a mere recital by the substitute trustee
in his deed of sale at foreclosure that such a contingency occurred
is not sufficient to justify the validity of his appointment, even if
the deed of trust originally so provided.2 An early case held that
the death of the named trustee was equivalent to his resignation: 3

modern deeds of trust now expressly provide as a matter of course
for the contingency of the named trustee's death.94

There is no requirement that the resignation of one trustee
and the substitution of another in his place be written or recorded,
unless the deed of trust so requires;9' if the deed does so require,
then the recordation must occur before the substitute trustee may
validly exercise any powers (such as that of posting notice of sale)
under article 3810.96 Because notice of sale must be posted twenty-

90. American Say. & Loan Ass'n v. Musick, 531 S.W.2d 581, 587 (Tex. 1976). The
mortgagee must demand that the trustee conduct a sale. See supra note 74. The instant
holding merely states that a trustee who resigns before any such demand is made upon him
is deemed to have refused any later such request. In short, if a deed of trust requires the
trustee's "refusal to act" as a prerequisite to appointing a substitute trustee, the trustee's
resignation is automatically a "refusal to act" for purposes of the prerequisite. If, however,
the trustee does not resign, then the mortgagee must demand of him that he conduct the
foreclosure sale; absent resignation, the trustee cannot be considered to have refused to act
until such time as the mortgagee requests him to act.

91. See American Say. & Loan Ass'n v. Musick, 531 S.W.2d 581, 587 (Tex. 1976);
Bracken v. Bounds, 96 Tex. 200, 201, 71 S.W. 547, 548 (1903).

92. Ward v. Forrester, 80 S.W. 127 (Tex. Civ. App. 1904, no writ).
93. See Jacobs v. McClintock, 53 Tex. 72, 79-80 (1880). The original deed of trust

provided, somewhat improvidently, that the named trustee should designate a substitute
trustee upon resigning; instead of resigning, the named trustee died. The plaintiff mortgagor
attempted to argue that, because the only person who had the power to appoint a substitute
trustee had not done so and was now dead, there was now no possible substitute trustee,
and therefore no possible valid foreclosure sale. The court determined that a court of equity
had the power to appoint a substitute trustee, even without any such provisions in the deed
of trust. See supra note 86.

94. Removal of a trustee upon his death is now a "usual provision" of a deed of trust.
Slaughter v. Qualls, 149 S.W.2d 651, 655 (Tex. Civ. App.-Amarillo 1941), aff'd, 139 Tex.
340, 162 S.W.2d 671 (1942).

95. Stone v. Watt, 81 S.W.2d 552, 555 (Tex. Civ. App.-Eastland 1935, writ ref'd). Cf.
Springwoods Shopping Center, Inc. v. University Say. Ass'n, 635 S.W.2d 440, 444 (Tex.
App.-Houston [1st Dist.]) (holding that an appointment need not be recorded before the
substitute trustee is empowered to act), rev'd on other grounds, 644 S.W.2d 705 (Tex. 1982).

96. Faine v. Wilson, 192 S.W.2d 456, 459 (Tex. Civ. App.-Galveston 1946, no writ)
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one days before the sale,97 it follows that any required recordation
of a substitute trustee must also occur at least twenty-one days
before the sale if the substitute is the one who posts notice. None-
theless, if a substitute trustee is appointed, notice of sale is posted,
and the appointment is recorded in chronological order, the post-
ing of notice is still valid, provided that the recordation of the sub-
stitute's appointment has occurred at least twenty-one days before
the sale.98 There is a presumption that a substitute trustee whose
appointment was recorded at least twenty-one days before sale was
authorized to post notice before the recordation; in the alternative,
the theory is that a trustee whose appointment becomes effective
only upon recordation nonetheless ratifies, after recordation, any of
his own actions taken before recordation.9 The end result appears
obvious enough: it does not matter when posting notice of sale oc-
curs relative to the recording of a substitute trustee as required in
a deed of trust, as long as the latter of the two actions, that is,
posting or recording, occurs at least twenty-one days before the
sale. If the trustee originally named posts notice under his power
and then resigns before the actual sale, with the result that a sub-
stitute trustee is duly appointed in full compliance with all the re-
quirements of the deed of trust, including recordation before the
sale, the posting and subsequent sale are still valid; there is no re-
quirement that the substitute trustee repost notice after the origi-
nal trustee has already validly done so. 100

C. Preliminary Matters Before the Sale

This section considers matters (apart from notice, treated sep-
arately in the next section) to which attention must be given
before the sale. Much of this section, therefore, concerns practical
matters of great importance.

One planning a trustee's sale should request an abstractor's

(substitute trustee appointed May 7; his notice of sale posted May 11; recording of his ap-
pointment done May 21).

97. See infra note 144 and accompanying text.
98. See Chandler v. Guaranty Mortgage Co., 89 S.W.2d 250, 254 (Tex. Civ. App.-San

Antonio 1935, no writ).
99. Id.
100. Koehler v. Pioneer Am. Ins. Co., 425 S.W.2d 889, 891 (Tex. Civ. App.-Fort

Worth 1968, no writ) (citing Tarrant Say. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473, 475
(Tex. 1965)).
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certificate that "down dates" title to the property from the date on
which the deed of trust was executed to the present. This certifi-
cate provides notice of junior liens, 01 such as those of mechanics
and materialmen, which may not be extinguished by the foreclo-
sure sale.1"2

One should also examine the tax lien records in the county
where the realty is located; alternatively, the title company provid-
ing the abstractor's certificate may make the search and, if applica-
ble, certify that no tax liens have been filed or are outstanding
against the property. Conversely, if the search indicates that notice
of a federal tax lien has been filed at least thirty, days before the
proposed sale, ' s notice of the sale must be sent to the Secretary of
the Internal Revenue Service at least twenty-five days before the
sale. 0 4 Without this notice, the sale will be made subject to the
federal tax lien.10 5 With the proper notice, the federal government
has a right to redeem the property from the purchaser, but this
right expires 120 days after the date of sale. 06

There may be other tax liens. Government entities are given
special tax liens for ad valorem taxes assessed on real property;
such a lien is superior to almost all pre-existing liens, regardless of
when they arose. 107 General tax liens, however, have priority over
contractual and other liens only if notice of the general tax lien has
been recorded before the recording of those liens.'06

Finally, if the mortgagor is a corporation, its standing with re-
spect to franchise taxes must be determined.' 0 ' The title company
should search the records of the counties both where the realty is
located"0 and where the mortgagor corporation has its principal
place of business.1 It should be noted that a lien for delinquent
corporate franchise taxes when properly recorded is superior to the

101. See generally 1 TEx. JUR. 3d Abstractors and Title Insurers §§ 1-2 (1979).
102. See infra notes 252-53 and accompanying text.
103. See I.R.C. § 7425(b)(1) (1976).
104. Id. § 7425(c)(1).
105. Id. § 7425(b)(1).
106. Id. § 7425(d)(1).
107. TEX. TAX CODE ANN. § 32.05(b) (Vernon 1982). The few exceptions, e.g., claims

for funeral expenses against a decedent's estate, are given in § 32.05(c).
108. Id. § 113.101.
109. See id. § 171.357.
110. Id. § 171.357(a)(2).
111. Id. § 171.357(a)(1).

19831
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deed of trust lien, regardless of that lien's date of recording. " 2

If the mortgagor's debt has been guaranteed by the Federal
Housing Administration, " 3 the Veterans Administration, " " or a
private mortgage insurance company, the mortgagee should check
with the agency or entity to make sure that all guarantee require-
ments are satisfied. The guarantee provisions of the federal agen-
cies require notice of default or acceleration" and determination
of the amount and conditions of payment to the mortgagee. " 6 Pri-
vate mortgage insurance policies may require the mortgagee to
tender title after the foreclosure sale to the insurer before the pay-
ment of the policy proceeds.11 7

Occasionally, special circumstances arise which may alter
plans for a foreclosure sale. The mortgagor's death does not revoke
the power of sale, 18 although an administrator of the decedent's
estate may unconditionally revoke the sale itself within four years
of the death."O Similarly, the mortgagor's insanity standing alone

112. Id. § 171.356. See also Op. Tex. Att'y Gen. No. 0-4582 (1942).
113. See National'Housing Act, 12 U.S.C. §§ 1701-1 7 50g (1976).
114. See 38 U.S.C. § 1815 (1976).
115. The notice is to be given by the mortgagee. 24 C.F.R. § 255.412 (1982) (for Fed-

eral Housing Administration guaranteed loans; cf. 12 U.S.C. § 1715u (Supp. V 1981) (secre-
tary to act "[ulpon receiving notice of the default")); 38 U.S.C. § 1816(a) (1976) (for Veter-
ans Administration guaranteed loans).

116. See 24 C.F.R. §§ 255.425-.427 (1982) (Federal Housing Administration); 38 U.S.C.
§ 1816(a) (1976) (Veterans Administration). In certain conditions, the Secretary of Housing
and Urban Development has a peremptory right to acquire a mortgage from a mortgagee in
order to avoid foreclosure, and to pay him a statutorily determined amount. See 12 U.S.C. §
1710 (1976); id. § 1715u (Supp. V 1981).

117. Such a provision would be inserted obviously for the protection of the insurer's
interest, so that the mortgagee would not get a windfall, i.e., proceeds from the policy and
proceeds from any further disposition of the property if the mortgagee takes title. However,
this provision forces an election upon the mortgagee, who, in order to tender title, must
acquire it at the foreclosure sale. If a disinterested party purchases the property, the mort-
gagee obtains only the proceeds from the sale, with his only recourse for any deficiency from
the original debtor. For this reason, if the mortgagee decides not to bid at the sale, he
should at least attempt to see that third parties bid sufficiently high to cover the amount of
the debt, See infra subsection IV.F.(2) in text. On the other hand, if the mortgagee elects to
purchase, he obviously should not bid at a price higher than the amount allowed as proceeds
under the policy (unless the fair market value is so much higher than his bid that he can
safely look to greater profits from a later disposition). For these reasons, the mortgagee
should examine the mortgage insurance policy very closely before the sale.

118. Pearce v. Stokes, 155 Tex. 564, 565, 291 S.W.2d 309, 310 (1956); Natali v.
Witthaus, 134 Tex. 513, 518, 135 S.W.2d 969, 974 (1940), reversing 107 S.W.2d 998 (Tex.
Civ. App.-Galveston 1937).

119. See Pearce v. Stokes, 155 Tex. 564, 567, 291 S.W.2d 309, 312 (1956). In affirming
the lower court's opinion, printed at 285 S.W.2d 475 (Tex. Civ. App.-Eastland 1955), the
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does not affect the validity of a foreclosure sale. 20 If the mortgagor
is a minor and the deed of trust was executed by his guardian with
court approval, the property cannot be foreclosed without court su-
pervision."1 Finally, if the mortgagor is in the armed services or
has been discharged within three months before the date of the
proposed sale and he owned that property before entering the ser-
vice, then, absent a court order, foreclosure on the property is pro-
hibited by statute.122

D. Notice of Sale

Article 3810 requires posted notice and written personal notice
to the mortgagor of the proposed sale.'2 s In addition, other notice
may be required by the deed of trust, security agreements, instru-

supreme court dropped any requirement that any actual interference with the administra-
tion of the estate be caused by the foreclosure sale (e.g., in the instant case, the property's
fetching a lower price at foreclosure than would have been easily obtainable by the adminis-
trator in a less coerced sale). Hence the administrator was given the right to revoke
unconditionally.

Nonetheless, the rationale of the decision is based upon the jurisdiction of the probate
court handling the estate: because that court processes all claims against the estate anyway,
the mortgagee should present his claim to the court just as any other creditor, secured or
unsecured, should do. If the administrator does not act to revoke the sale within the four-
year period allowed for settling the estate, or if there is an independent administrator (so
that the authority of a probate court is never invoked), or if for any reason generally the
estate is not probated, a foreclosure sale made at any time after the mortgagor's death will
pass effective title. Id. at 564-67, 291 S.W.2d at 309-12. See also Bozeman v. Folliott, 556
S.W.2d 608, 613 (Tex. Civ. App.-Corpus Christi 1977, writ refd n.r.e.) (trustee's deed of
sale voidable at election of administrator because opened in time prescribed by law).

120. See Barber v. Federal Land Bank, 204 S.W.2d 74, 76-77 (Tex. Civ.
App.-Texarkana 1947, writ refd n.r.e.). This holding should be carefully distinguished
from the well established common-law rule that an insane person is not held to his contract.
Common law allows an insane contractor to escape the burdens of the contract (like making
mortgage payments), but not while retaining the benefits of the contract (like retaining title
to the mortgaged property). This is presumably the court's meaning when it states that
insanity does not deprive a person of his rights, but neither does it enlarge them. See id. at
75. In addition, the mortgagor was presumed sane when he executed the deed of trust con-
taining the power of sale. Subsequent insanity should not affect the originally valid deed of
trust.

121. See Crowley v. Redmond, 41 S.W.2d 274, 278 (Tex. Civ. App.-Fort Worth 1931),
aff'd mer., 123 Tex. 315, 70 S.W.2d 1113 (1934). See TEX. PROB. CODE ANN. §§ 136, 388
(Vernon 1980) (provisions requiring court supervision of certain dispositions of a minor's
estate).

122. See 50 U.S.C. § 532(3) (1976).
123. TEX. REV. CIv. STAT. ANN. § 3810 (Vernon Supp. 1982-1983). The holder of the

debt shall post written notice of the sale, and, "[i]n addition," shall "serve written notice
• . . on each debtor obligated to pay such debt according to the records of such holder." Id.
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ments evidencing or executed and delivered in connection with the
secured debt, and estoppel letters given junior lienholders. For ex-
ample, if a deed of trust requires that notice of sale be published in
a newspaper, the notice must be so published.'24 Generally, the
posted notice is sufficient if it is sufficiently comprehensive and
specific to notify the public of the sale and attract bidders at the
specified time.'2 6 The following discussion focuses on specific items
that the notice should contain.

1. Description of Lien

If the notice contains the same information as the record of
the lien (that is, mortgagor's name, trustee's name, and date of re-
cording), then the notice itself is not required to incorporate the
lien record. 26 In fact, mere reference to the record suffices to de-
scribe the lien because the records afford the means of complete
information.12 7 It is advisable, however, to describe at least the fol-
lowing details of the deed of trust in the sale notice: date, mortga-
gor, trustee, date of recording, and mortgagee.

2. Description of Indebtedness and Statement of Default

Generally, reference to "the indebtedness secured" by a deed
of trust, rather than the naming of a specific amount, suffices, pro-
vided that the description in the deed of trust is clear.128 Deeds of
trust generally stipulate that the trustee is to post notice of sale
upon the occurrence of default;'" the provisions of the deed of
trust itself should be examined to determine whether the notice
should recite the circumstances of default.3 0

124. Cf. Rudolph v. Hively, 188 S.W. 721, 723 (Tex. Civ. App.-Amarillo 1916, writ
ref'd) (sheriff's sale voided; if mortgage required notice by publication in a county newspa-
per, it was no excuse that the county had no newspaper, and the mortgagee's only resort was
to a court of equity).

125. Hutson v. Sadler, 501 S.W.2d 728, 731-32 (Tex. Civ. App.-Tyler 1973, no writ).
126. See Stone v. Watt, 81 S.W.2d 552, 555 (Tex. Civ. App.-Eastland 1935, writ

ref'd); Mortimer v. Williams, 262 S.W. 123, 125 (Tex. Civ. App.-Dallas 1924, no writ).
127. Miller v. Gibralter Say. & Bldg. Ass'n, 132 S.W.2d 606, 608 (Tex. Civ.

App.-Beaumont 1939, writ dism'd judgmt cor.). Extrinsic evidence can be adduced to clar-
ify any ambiguity in the deed, just as in deeds documenting voluntary conveyances. Maupin
v. Chaney, 139 Tex. 426, 431, 163 S.W.2d 380, 384 (1942).

128. Mortimer v. Williams, 262 S.W. 123, 125 (Tex. Civ. App.-Dallas 1924, no writ).
129. 1 A. ARNOLD & B. MCNAMARA, supra note 7, form 125.7, at S3-33.
130. E.g., the holder "may declare a violation of any of the covenants herein contained
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3. Description of Property

Mere reference in the notice to the recording data of the deed
of trust has been held to suffice."' However, it is easy and more
prudent to attach a copy of the legal description of the realty to
the notice."3 2

4. Request by Proper Party

A notice should also stipulate that a person authorized by the
deed of trust has requested that notice be posted and the sale held.
If the deed of trust requires the original mortgagee to request such
action, he must do so even if he no longer has a continuing interest
in the secured debt.'33 If the deed of trust authorizes a later holder
or assignee to request such action, he may do so.' Even in the
latter case, however, all holders of the debt, if there are more than
one, must join in the request to the trustee to sell the secured re-
alty, unless the deed of trust expressly provides otherwise, and "all
holders" may mean either all of the holders of one debt instru-
ment'3 5 or each holder of several debt instruments.3 6 A collateral
assignor of a note remains the proper party to request action as
long as he remains the holder, but the assignee is the proper party
if the note has been negotiated.3 "

5. Time, Date, and Place of Sale

Certain restrictions on the time, date, and place of sale are

. Id. (In context, it would be wise to read the "may" as conditional, i.e., upon default,
and not as merely permissive.)

131. See Miller v. Gibralter Say. & Bldg. Ass'n, 132 S.W.2d 606, 608 (Tex. Civ.
App.-Beaumont 1939, writ dism'd judgmt cor.).

132. It should also be noted that many of the cases cited supra in notes 126-31 regard-
ing the sufficiency of notice requirements are quite old.

133. See Rawlings v. Lewis, 191 S.W. 784, 785-86 (Tex. Civ. App.-Amarillo 1917, writ
ref'd).

134. Davis v. Volunteer State Life Ins. Co., 135 S.W.2d 588, 590 (Tex. Civ.
App.-Texarkana 1939, writ ref'd).

135. See Rogers v. Boykin, 298 S.W.2d 199, 200 (Tex. Civ. App.-Eastland 1956, writ
ref'd n.r.e.) (assignment of note effectively resulting in senior and junior liens upon it).

136. See Bomar v. West, 87 Tex. 299, 302, 28 S.W. 519, 520 (1894).
137. Lawson v. Gibbs, 591 S.W.2d 292, 293-94 (Tex. Civ. App.-Houston [14th Dist.]

1979, writ ref'd n.r.e.) (assignor had endorsed and delivered the note as collateral) (distin-
guishing Merit Homes, Inc. v. Alltex Mortgage Co., 402 S.W.2d 943 (Tex. Civ.
App.-Texarkana 1966, writ refd n.r.e.) (no endorsement)).
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established by statute. 38 It is not necessary, however, that the no-
tice specify the exact hour of sale.'39 If the real property is situated
in more than one county, the notice must stipulate every county in
which the sale may be held. 40 If a previously posted date of sale
has passed because the sale is enjoined or otherwise not held, no-
tice should be reposted on a monthly basis with the new time,
date, and place. 4'

E. Posting Notice

While a trustee or his properly appointed substitute cannot
delegate to an agent the power to conduct a sale, 42 an agent may
sign and post the notices of sale. 43 County sheriffs will perform
this service for a fee. Article 3810 requires that the notices be
posted at least twenty-one days preceding the sale,' 4 ' and the day
of posting is included in computing the twenty-one day period."45

The twenty-first day may be a legal holiday. 4a The same rules ap-
ply to the dates connected with mailing the personal notice.147

There is no requirement that posting or mailing be done pre-
cisely on the twenty-first day preceding the sale date, as long as it

138. See infra notes 182-86 and accompanying text.
139. Mabry v. Abbott, 471 S.W.2d 442, 445 (Tex. Civ. App.-Waco 1971, writ ref'd

n.r.e.).
140. TEX. REV. Civ. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
141. See Stone v. Watt, 81 S.W.2d 552, 555 (Tex. Civ. App.-Eastland 1935, writ

ref'd). The court had issued an injunction against a foreclosure sale, and extended it twice.
Two foreclosure sales had been planned, one during the life of the original injunction, and
the second during the second extension. Neither sale was held because of the injunction.
The appellate court on review remarked that new notices would have to be posted for a
subsequent sale, giving the new sale date, because "future sales cannot be predicated upon
either of these notices." Id.

142. See supra notes 79-81 and accompanying text.
143. Roe v. Davis, 106 Tex. 537, 538-39, 172 S.W. 708, 708-09 (1915); Wilson v. Arm-

strong, 236 S.W. 755, 760 (Tex. Civ. App.-Beaumont 1921) (on rehearing). Caution re-
quires, however, the inclusion of an express provision in the deed of trust allowing the trus-
tee to appoint agents. See Natali v. Witthaus, 134 Tex. 513, 523-24, 135 S.W.2d 969, 975-76
(1940).

144. TEx. REv. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
145. Hutson v. Sadler, 501 S.W.2d 728, 730-31 (Tex. Civ. App.-Tyler 1973, no writ).
146. Stewart v. Stewart, 357 S.W.2d 492, 493-94 (Tex. Civ. App.-Texarkana 1962, no

writ) (Labor Day).
147. See Hausmann v. Texas Say. & Loan Ass'n, 585 S.W.2d 796, 801 (Tex. Civ.

App.-El Paso 1979, writ ref'd n.r.e.) (rule on counting days of posting applied to determine
number of days of mailing).
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is done at least by then." "' Once notices are properly posted by the
original trustee, a substitute trustee appointed thereafter is not re-
quired to repost.' 49 Once posted, the trustee does not need to po-
lice the notices to insure that each remains in place until the date
of sale;16 0 obviously, however, it would be a breach of the trustee's
fiduciary duty to take the notices down himself or to cause them to
be taken down.

Failure to comply with the minimum notice requirements in-
validates a sale by a trustee.' Goode v. Davis,52 an early case,
held that the mortgagor could waive the statutory notice require-
ments because they were for his protection. 5 3 With the adoption
of article 3810, however, the purpose for the notice requirement is
also to allow each debtor an opportunity to protect his present in-
terest. 54 Apparently, compliance with notice provisions may now
be waived only if all debtors, including the mortgagor and guaran-
tors, agree.

An affidavit from the trustee stating that proper notice was
given creates a rebuttable presumption that notice was in fact
properly given; if the affidavit is uncontroverted, the presumption
is established as fact. 55 A party seeking to invalidate a consum-
mated trustee's sale for failure to post properly has the burden of
proving by a preponderance of the evidence that the notices were
not posted in a manner required by law.15 6 If a county sheriff posts
for the trustee, his return should suffice as the affidavit; otherwise,
the person actually posting the notice should sign an affidavit,
describing the time and location of posting. That affidavit should

148. TEx. REv. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
149. Tarrant Say. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473, 475 (Tex. 1965); Loo-

mis Land & Cattle Co. v. Diversified Mortgage Investors, 533 S.W.2d 420, 424 (Tex. Civ.
App.-Tyler 1976, writ ref'd n.r.e.).

150. Chambers v. Lee, 566 S.W.2d 69, 73 (Tex. Civ. App.-Texarkana 1978, no writ).
151. See Cline v. Cline, 323 S.W.2d 276, 283 (Tex. Civ. App.-Houston 1959, writ ref'd

n.r.e.); Finlayson v. Roberts, 82 S.W.2d 1020, 1023 (Tex. Civ. App.-Fort Worth 1935, no
writ).

152. 135 S.W.2d 285 (Tex. Civ. App.-Fort Worth 1939, writ dism'd judgmt cor.).
153. Id. at 292.
154. See Burnett v. Anderson, 543 S.W.2d 15, 17 (Tex. Civ. App.-Dallas 1976, no

writ) (holding against mortgagor because no evidence established that mortgagee had every
debtor's most recent address).

155. See Roland v. Equitable Trust Co., 584 S.W.2d 883, 884 (Tex. Civ. App.-San
Antonio 1979, writ refd n.r.e.).

156. See Tarrant Say. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473, 474 (Tex. 1965).
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be attached to a copy of the notice in the file.
Notices must be posted at the courthouse door in the county

in which the sale is to be made and, if the debtor's real estate is in
more than one county, at the courthouse door of each county in
which the realty is located. 15 7 The 1976 amendment to article 3810
eliminated the requirement that notice be posted at two additional
public places;'168 however, a pre-1976 deed of trust may still require
posting in three public places. "At the courthouse door" has been
construed to mean "near or in the proximity of the courthouse
door."'' 9 If there are multiple doors to the courthouse, the notice
may be posted near any main access door.600 Boards designed and
provided for the purpose of posting notices of sale are satisfactory
locations, as long as they are within reasonable proximity to the
door in a main corridor of the courthouse.'

In addition to the public postings, the 1976 amendment re-
quires the mortgagee to serve written notice of the sale on each
debtor.'" In the event that an indebtedness has been guaranteed
and the primary debtor has defaulted, the guarantor becomes lia-
ble; consequently, all guarantors must be served with notice as
well.'63 However, a land owner need not be personally served with
notice, even if he is in possession of the land to be sold, unless he
is also a debtor obligated on the debt secured by the land, accord-
ing to the records of the holder. 164 The courts apparently take the

157. TEx. REV. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
158. Compare TEX. REV. Civ. STAT. ANN: art. 3810 (Vernon 1966) (containing the pro-

vision that "[nJotice . . . shall be given by posting . . . in three public places") with the
current art. 3810 (Vernon Supp. 1982-1983) (no such provision).

159. Matson v. Federal Farm Mortgage Corp., 151 S.W.2d 636, 640 (Tex. Civ.
App.-Waco 1941, no writ) (construing same language in predecessor statute).

160. Heiner v. Homeland Realty Co., 100 S.W.2d 793, 795 (Tex. Civ. App.-Waco
1936, no writ).

161. Matson v. Federal Farm Mortgage Corp., 151 S.W.2d 636, 640 (Tex. Civ.
App.-Waco 1941, no writ).

162. See Act of June 21, 1975, ch. 723, § 1, 1975 Tex. Gen. Laws 2354, 2354.
163. Cf. Micrea, Inc. v. Eureka Life Ins. Co., 534 S.W.2d 348, 357 (Tex. Civ.

App.-Fort Worth 1976, writ ref'd n.r.e.) (guarantors' waiver of notice precluded them from
sustaining their action later).

164. Lawson v. Gibbs, 591 S.W.2d 292, 295 (Tex. Civ. App.-Houston [14th Dist.]
1979, writ ref'd n.r.e.). Cf. American Say. & Loan Ass'n v. Musick, 531 S.W.2d 581, 588
(Tex. 1975) ("no requirement that personal notice be given to persons who were not parties
to the deed of trust"). If a present possessory owner has assumed the mortgage and informs
the mortgagee, he becomes entitled to notice, while the earlier owner no longer is. See Smith
v. Olney Fed. Say. & Loan Ass'n, 415 S.W.2d 515 (Tex. Civ. App.-Eastland 1967, no writ).
The difficulty arises when the present owner does not assume the original mortgage or, in-
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view that the responsibility to learn of and protect against earlier
encumbrances falls directly on the purchaser of realty, who, after
all, enters into a transaction with the original debtor subsequent to
the mortgagee's transaction.

Thus, a present possessory owner not obligated on the debt
that his land secures might find the land subject to foreclosure.
Constitutional attacks based on the fourteenth amendment have
been made on extrajudicial foreclosure sales in which the posses-
sory owner received no notice. 6 5 Notice is a critical element of due
process so that, without notice, property is taken without due pro-
cess."'6 Texas courts have not, however, accepted this argument.
Only state governmental entities are prohibited from taking prop-
erty without due process and therefore the fourteenth amendment
does not operate unless a "state action" occurs.16 7 An extrajudicial
sale involves no state action.16 8 That Texas statutorily recognizes
such an action and even prescribes the conditions of such an action
in article 3810 is not enough to constitute a "state action." 91  A
deed of trust is a "private contract."1 70 Article 3810 merely recog-
nizes the right of private individuals to make and enforce such
contracts.17 1 Nevertheless, a prudent holder may still wish to avoid
the threat of potential litigation by sending personal notice to any
possessory owner of whom he is aware, even if that owner is not
obligated on the debt.

If the debtor changes his address, he has the burden of notify-

deed, is even unaware that the realty is encumbered. Such a fact situation arises surpris-
ingly often; in addition to cases cited herein, see infra note 165. See also Hausmann v.
Texas Say. & Loan Ass'n, 585 S.W.2d 796 (Tex. Civ. App.-El Paso 1979, writ ref'd n.r.e.);
Pachter v. Woodman, 534 S.W.2d 940 (Tex. Civ. App.-Tyler 1976), rev'd on other grounds,
547 S.W.2d 954 (Tex. 1977).

165. See, e.g., Williamson v. Tucker, 615 S.W.2d 881 (Tex. Civ. App.-Dallas 1981,
writ ref'd n.r.e.); Armenta v. Nussbaum, 519 S.W.2d 673 (Tex. Civ. App.-Corpus Christi
1975, writ ref'd n.r.e.).

166. See Armenta v. Nussbaum, 519 S.W.2d 673, 676-77 (Tex. Civ. App.-Corpus
Christi 1975, writ ref'd n.r.e.). See generally Fuentes v. Shevin, 407 U.S. 67 (1972).

167. See generally Flagg Bros. v. Brooks, 436 U.S. 149 (1978).
168. Williamson v. Tucker, 615 S.W.2d 881, 892 (Tex. Civ. App.-Dallas 1981, writ

ref'd n.r.e.); Armenta v. Nussbaum, 519 S.W.2d 673, 678-79 (Tex. Civ. App.-Corpus Christi
1975, writ ref'd n.r.e.).

169. See Flagg Bros. v. Brooks, 436 U.S. 149, 165-66 (1978); Armenta v. Nussbaum,
519 S.W.2d 673, 678-79 (Tex. Civ. App.-Corpus Christi 1975, writ ref'd n.r.e.).

170. Armenta v. Nussbaum, 519 S.W.2d 673, 678 (Tex. Civ. App.-Corpus Christi
1975, writ ref'd n.r.e.) (emphasis omitted).

171. Id.
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ing the mortgagee of the change." 2 However, once he has done so
the mortgagee must give notice at that address; the mortgagee has
the burden of keeping his records up to date. 173 If there is no ad-
dress reflected in the mortgagee's records or if the last known ad-
dress is no longer the debtor's current address, the mortgagee has
no duty to search out the debtor.7 4 In the event that the debtor
does not receive formal notice, the sale may still be valid if it can
be shown that the debtor had timely actual notice. 175 A prudent
mortgagee will send notice to both a husband and a wife if both
are obligated on the debt; if he has separate addresses listed for
each, he is required to give notice at each address. 7" If, according
to the mortgagee's records, husband and wife have the same resi-
dence, a single letter addressed to both spouses will be sufficient.1 77

In addition to all debtors legally obligated on the property,
there are others to whom notice should be sent. If a federal tax lien
is outstanding against the property, the District Director of the In-
ternal Revenue Service should be notified twenty-five days before
the sale, that is, four days before the other notices are required;
while failure to give such notice does not invalidate the sale, the
tax lien will continue to encumber the property. 78

Likewise, no notice is legally required to junior lienholders,
absent contractual agreements to do so.17

' As a practical matter,
however, a junior lienholder may attempt to argue collusion be-
tween the mortgagor and the senior lienholder; if he succeeds with

172. Burnett v. Anderson, 543 S.W.2d 15, 17 (Tex. Civ. App.-Dallas 1976, no writ).
173. Lido Int'l, Inc. v. Lambeth, 611 S.W.2d 622, 624 (Tex. 1981). The court noted

that "[ift would defeat the legislative purpose of the amended statute if the debtor could
not change his address after the execution of the deed of trust." Id. No mailing of personal
notice had been required until the 1976 amendment. See TEx. REv. Civ. STAT. ANN. art.
3810 (Vernon 1966), amended by TEx. REv. CMv. STAT. ANN. art. 3810 (Vernon Supp. 1982-
1983).

174. Krueger v. Swann, 604 S.W.2d 454, 457 (Tex. Civ. App.-Tyler 1980, writ ref'd
n.r.e.).

175. See Forestier v. San Antonio Say. Ass'n, 564 S.W.2d 160, 163 (Tex. Civ. App.-El
Paso 1978, writ ref'd n.r.e.) (written notice given to debtor's attorney, who notified debtor).

176. Burnett v. Anderson, 543 S.W.2d 15, 17 (Tex. Civ. App.-Dallas 1976, no writ).
177. Martinez v. Beasley, 616 S.W.2d 689, 690 (Tex. Civ. App.-Corpus Christi 1981,

no writ) (letter addressed to "Mr. and Mrs. Joe Martinez, Jr."); Hausmann v. Texas Say. &
Loan Ass'n, 585 S.W.2d 796, 800 (Tex. Civ. App.-El Paso 1979, writ ref'd n.r.e.) (one letter
addressed "Mr. and Mrs. Hausmann").

178. See supra notes 103-06 and accompanying text.
179. See Chandler v. Orgain, 302 S.W.2d 953, 956 (Tex. Civ. App.-Fort Worth 1957,

no writ).
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such an argument, he can redeem the property by satisfaction of
the indebtedness secured by the senior lien.180 Hence, it is prudent
to notify each junior lienholder as well. Also, such notice may in-
duce the junior lienholders to bid at the foreclosure sale or other-
wise negotiate with the senior lienholder to preserve their liens
from extinguishment. 8

F. Requirements of the Sale Itself

1. Procedure

The sale must be held in the county where the real property is
located; if it is located in more than one county, the sale may be
held in the one designated in the notices. 82 Even if the deed of
trust stipulates otherwise, a sale in the county in which the realty
is situated is valid.s' Most deeds of trust indicate the courthouse
door of the county designated in the notice as the public place at
which the sale will be held.

The sale may be held only on the first Tuesday of the
month.18 4 A sale held on a legal holiday is not invalid. 85 The time
of sale must be between 10:00 a.m. and 4:00 p.m.1 86 A provision in
a deed of trust requiring the sale to be held "within the hours pro-
vided by law" has been deemed to mean within these limits.18 7

However, one court of civil appeals has invalidated a sale held be-
tween 12:00 a.m. and 1:00 p.m. because it was held during a time
which would attract few bidders. 88 One case, now something of an
historical oddity, held that a sale was valid because it was held
after 10:00 a.m. Central Standard Time, although it was held

180. See Reisenberg v. Hankins, 258 S.W. 904, 910 (Tex. Civ. App.-Amarillo 1924,
writ dism'd).

181. See infra notes 250-51 and accompanying text.
182. TEx. REV. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
183. Wylie v. Hays, 114 Tex. 46, 60-62, 263 S.W. 563, 569-70 (1924). See Dall v. Lind-

sey, 237 S.W.2d 1006, 1010 (Tex. CiV. App.-Amarillo 1951, writ ref'd n.r.e.) (realty located
in two counties, one of which was designated in deed of trust, and other of which was loca-
tion of sale).

184. TEx. REV. CIV. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
185. See Koehler v. Pioneer Am. Ins. Co., 425 S.W.2d 889, 891 (Tex. Civ. App.-Fort

Worth 1968, no writ) (Fourth of July).
186. TEX. REV. Civ. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
187. See Barber v. Federal Land Bank, 204 S.W.2d 74, 77 (Tex. Civ. App.-Texarkana

1947, writ ref'd n.r.e.).
188. See Reisenberg v. Hankins, 258 S.W. 904, 909-10 (Tex. Civ. App.-Amarillo 1924,

writ dism'd).
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before 10:00 a.m. according to local time, calculated more accu-
rately by the sun; the division of the United States into uniform
time zones was still somewhat novel. 189 Analogously, during the
season when Central Daylight Time is in effect, the sale time
should be calculated accordingly, although there are no cases on
point. To avoid potential litigation, the notice of sale should stipu-
late that the time will be determined according to the official prac-
tice of the county in which the sale is to be held.

The notice of sale need not stipulate the exact hour of the
sale." 0° There is no authority that a person requesting a time more
specific than "between 10:00 a.m. and 4:00 p.m." need be told.
However, there is dictum implying that a sale may be invalidated
if there is evidence that failure of the notice to designate a more
exact hour discouraged anyone from attending the sale."' The
trustee's refusal to delay the sale upon an interested party's re-
quest is not such an irregularity as to set aside the sale.'"

Article 3810 provides for a sale "at public vendue" or at public
auction, conducted under authority of law."' Usually, the trustee
simply reads a copy of his notice, states the terms of the sale (for
example, cash)," 4 and opens the bidding. Article 3810 does not re-
quire registration or recordation with the commercial services that
one normally finds congregating at the courthouse door (at least in

189. See McFarlane v. Whitney, 134 Tex. 394, 401, 134 S.W.2d 1047, 1051-52 (1940).
190. Mabry v. Abbott, 471 S.W.2d 442, 445 (Tex. Civ. App.-Waco 1971, writ ref'd

n.r.e.).
191. See id. ("there is no evidence that the failure of the notice of sale to set forth an

exact time during the day 'discouraged' anyone from attending the sale").
192. Bering v. Republic Bank, 581 S.W.2d 806, 808 (Tex. Civ. App.-Corpus Christi

1979, writ ref'd n.r.e.) (mortgagor's attorney requested trustee to delay for opportunity for
mortgagor to send money; notice had stated merely that sale would be held between 10:00
a.m. and 4:00 p.m.).

193. TEx. Rzv. CIv. STAT. ANN. art. 3810 (Vernon Supp. 1982-1983).
194. Article 3810 stipulates no medium of payment, but most deed of trust forms pro-

vide for cash payment. See id. Typically, a check is not allowed in lieu of cash. See First
Fed. Say. & Loan Ass'n v. Sharp, 359 S.W.2d 902, 903 (Tex. 1962). A sale on credit or a
deferred payment plan is not prohibited by statute. See Valley Int'l Properties, Inc. v. Ray,
586 S.W.2d 898 (Tex. Civ. App.-Corpus Christi 1979, no writ). For example, a mortgagee
may agree to extend credit to a customer to enable him to make the purchase. It is also clear
that a mortgagee who purchases may simply apply the purchase price as a credit to the
amount of indebtedness.

A purchaser for cash has a reasonable time during the hours of sale to obtain the cash;
"reasonable time" means "before 4:00 p.m. on the date of the sale." Sharp, 359 S.W.2d at
903. Yet the trustee's failure or inability to deliver the trustee's deed immediately upon
tender of payment does not excuse the purchaser from paying promptly. Id.
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metropolitan areas) on the first Tuesday of each month.
Because the foreclosure sale is public, obviously unrelated

third parties may bid. The mortgagee himself may bid and may
purchase the property, even if he is also the trustee, provided that
there is no unfairness or fraud in the transaction.19 5 The mortgagee
may also have an agent purchase the property on his behalf."96 A
trustee who is not also the mortgagee cannot acquire the property,
either on his own account or on the account of a corporation which
he controls."e7 A trustee may, however, purchase the property in
the name of a disinterested party.1 98 A person otherwise interested
in the original loan transaction, such as an intermediary, is entitled
to acquire the property. 199 In theory, the mortgagor is also able to
bid but, realistically, if he were in a financial position to do so,
there would be no foreclosure sale in the first place.

The bidding, of course, establishes the price. Mere inadequacy
of consideration alone does not render a foreclosure sale invalid if
the sale is otherwise legal and proper.2 ° Inadequacy of considera-
tion, however, and some irregularity which caused, contributed to,
or might have caused or contributed to, the inadequacy, may be
enough to void the sale.2 0 1 The courts have exhibited a natural ten-
dency toward an inverse relationship between inadequate sales
price and the degree of irregularity that would sustain voiding the
sale; generally, the greater the difference between sales price and

195. Tarrant Say. Ass'n v. Lucky Homes, Inc., 390 S.W.2d 473, 476 (Tex. 1965); Don-
aldson v. Mansel, 615 S.W.2d 799, 802 (Tex. Civ. App.-Houston [lst Dist.] 1980, writ ref'd
n.r.e.); Skeen v. Glenn Justice Mortgage Co., 526 S.W.2d 252, 256 (Tex. Civ. App.-Dallas
1975, no writ).

196. Donaldson v. Mansel, 615 S.W.2d 799, 802 (Tex. Civ. App.-Houston [lst Dist.]
1980, writ ref'd n.r.e.) ("mortgagee or his attorney," emphasis added); Valley Int'l Proper-
ties, Inc. v. Ray, 586 S.W.2d 898, 902 (Tex. Civ. App.-Corpus Christi 1979, no writ) (trus-
tee also purchasing agent for mortgagee).

197. Southern Trust & Mortgage Co. v. Daniel, 143 Tex. 321, 323-26, 184 S.W.2d 465,
465-67 (1945); Casa Monte Co. v. Ward, 342 S.W.2d 812, 813 (Tex. Civ. App.-Austin 1961,
no writ). The rationale is that a trustee has a fiduciary duty to both mortgagee and mortga-
gor; if he is an agent of the mortgagee or if the deed of trust expressly allows him to bid, at
least the mortgagor knows what to expect. Otherwise, the mortgagor is entitled to expect the
trustee to obtain the highest possible price, in furtherance of his own interests: if the trustee
himself bids under those circumstances, there is a clear conflict of interest.

198. Fuqua v. Burrell, 474 S.W.2d 333, 334 (Tex. Civ. App.-Waco 1971, writ ref'd
n.r.e.).

199. See Seip v. Grinnan, 36 S.W. 349, 350 (Tex. Civ. App. 1896, writ ref'd) (purchaser
was agent who procured loan for mortgagor).

200. American Say. & Loan Ass'n v. Musick, 531 S.W.2d 581, 587 (Tex. 1975).
201. Id.
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fair market value, the slighter need be the irregularities attending
the sale.2

An additional measure used by the courts is that of "grossly
inadequate consideration." This measure has been defined as "a
consideration so far short of the real value of the property as to
shock a correct mind ... ."203 As with "mere inadequacy of con-
sideration," no case has been found which sets aside a foreclosure
sale on the sole basis of grossly inadequate consideration.0 "

Grossly inadequate consideration, if ever found as a fact, would,
however, be sufficient in and of itself to set the sale aside.20 5 A sale
is not void if the purchase price is in excess of the amount of
indebtedness.10

2. The Mortgagee as Purchaser

A mortgagee planning to bid at the foreclosure sale should
consider a number of sometimes conflicting factors. Ultimately, the
mortgagee should recover not only the amount of principal on the
loan, but other amounts as well: (1) interest up to the day of sale;
(2) a reasonable fee to reimburse the trustee, regardless of whether
the amount is stipulated in the deed of trust; 07 and (3) reasonable
attorney's fees, provided that the services of the attorney were nec-

202. See Rio Delta Land Co. v. Johnson, 566 S.W.2d 710, 712 (Tex. Civ. App.-Corpus
Christi 1978, writ ref'd n.r.e.) ("the greater such inadequacy of price the slighter need be the
circumstances of fraud, accident, or mistake"): See also Crow v. Davis, 435 S.W.2d 176, 177
(Tex. Civ. App.-Waco 1968, writ ref'd n.r.e.) (court makes short shrift of finding irregular-
ity under the following facts: debtors are two sisters of advanced age; the property sold was
incontrovertibly worth $140,000 and arguably worth a quarter-million; the debt secured was
$90; and the mortgagee purchased for $10 and cancellation of the debt).

203. Richardson v. Kent, 47 S.W.2d 420, 425 (Tex. Civ. App.-Dallas 1932, no writ).
204. See Fryer & Willis Drilling Co. v. Oilwell, 472 S.W.2d 857 (Tex. Civ. App.-Waco

1971) (90% of market value held adequate as a matter of law), rev'd on other grounds, 493
S.W.2d 487 (Tex. 1973); Richardson v. Kent, 47 S.W.2d 420 (Tex. Civ. App.-Dallas 1932,
no writ) (50% market value held not inadequate as a matter of law); Gandy v. Cameron
State Bank, 2 S.W.2d 971 (Tex. Civ. App.-Austin 1927, writ ref'd) (20% held grossly inad-
equate with mistake).

205. See Richardson v. Kent, 47 S.W.2d 420 (Tex. Civ. App.-Dallas 1932, no writ).
206. See Hensarling v. Southern States Life Ins. Co., 269 S.W.2d 555, 560 (Tex. Civ.

App.-Waco 1954, writ ref'd n.r.e.).
207. Cf. Harris v. First Nat'l Bank, 45 S.W. 311, 313 (Tex. Civ. App.-1898, writ ref'd)

(no deed of trust on record, but trustee entitled to $80 administrative fee in sale of cattle).
If the deed of trust stipulates that no fee is to be paid to the trustee, such a provision
controls. D. Sullivan & Co. v. Ramsey, 155 S.W. 580, 590 (Tex. Civ. App.-San Antonio
1913, no writ).

726



ACCELERATION AND FORECLOSURE

essary and were invoked to exercise the power of sale.208 The sum
of these amounts is the amount that the mortgagee would like to
recover from the proceeds of the sale; to the extent that the pro-
ceeds fall short, the deficiency is the difference between this total,
which the mortgagee recovers under the note, and the proceeds,
which are credited against the note liability.2 0' If the original note
provided that attorney's fees should be based upon a certain per-
centage of the debt to be recovered in litigation, that percentage
will not be based upon any sums obtained from an extrajudicial
foreclosure sale, but only upon the deficiency remaining after the
sale.2"'

Finally, a junior mortgagee must consider the amount of liens
senior to his own. If the junior mortgagee purchases the property,
the senior liens must be accommodated in order for the junior
mortgagee to retain possession of the property without default and
subsequent foreclosure by the senior lienholders.1' If the junior
mortgagee bids higher than the difference between the fair market
value and the senior liens, he will have purchased subject to the
prior lien and in excess of the fair market value of the property.2 1

If the combined senior liens exceed the fair market value, it would
do the junior lienholder no good at all to purchase the property.

Once the mortgagee determines the full amount that he would
like to realize from the sale (or, in the case of a junior lienholder,
the amount that he can realistically expect to realize, after the sen-
ior liens have been satisfied), strategic considerations come into
play.13 On the one hand, the mortgagee has reason to bid highly.
His purpose, after all, is to recover the debt in the most expedi-
tious way possible; if his bidding highly can force other bidders to
increase their bids, until the winning bid suffices to pay off the
entire debt and the associated costs of sale, the debt will be easily
recovered, without resort to further litigation for a deficiency." 4

208. See Airline Commerce Bank v. Commercial Credit Corp., 531 S.W.2d 171, 175-76
(Tex. Civ. App.-Houston [14th Dist.) 1975, writ ref'd n.r.e.).

209. See generally Hodges v. Star Lumber & Hardware Co., 544 S.W.2d 185, 185-86
(Tex. Civ. App.-Amarillo 1976, no writ).

210. Id.
211. See Mortgage & Trust, Inc. v. Bonner & Co., 572 S.W.2d 344, 351 (Tex. Civ.

App.-Corpus Christi 1978, writ ref'd n.r.e.).
212. Id.
213. See supra note 117.
214. A deficiency judgment is a cumulative remedy, still available after a foreclosure
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On the other hand, the mortgagee has reason to bid low. First,
the bid should be no higher than the most conservative estimate of
fair market value; if the mortgagee's final bid is higher than the
indebtedness but lower than the fair market value, the mortgagee
has succeeded only in completely extinguishing the indebtedness
while suffering a loss on the transaction. 15 While the bid should be
reasonably close to fair market value, at least to the extent of de-
fending against a potential claim of irregularity,"' the bid should
also be low enough that the mortgagee does not risk a loss on a
subsequent disposition of the property.

Second, the mortgagee should attempt to minimize his tax lia-
bility because he may have a bad debt deduction 17 upon foreclo-

sale. See Smith v. Olney Fed. Say. & Loan Ass'n, 415 S.W.2d 515, 517 (Tex. Civ.
App.-Eastland 1967, no writ). Furthermore, practically speaking, a deficiency judgment
may be of little use if the debtor is so insolvent as to be judgment-proof. The amount of the
deficiency becomes an unsecured debt. On the other hand, if there remain others personally
liable on the note, such as other mortgagors, comakers, or guarantors, a deficiency judgment
may still hold promise, and there is less urgency for the mortgagee to raise the bidding.

215. In 'a valid sale, the proceeds of the sale, and not the fair market value, determine
whether the debt has been satisfied and to what extent. Whalen v. Etheridge, 428 S.W.2d
824, 830 (Tex. Civ. App.-San Antonio 1968, writ ref'd n.r.e.). The purchaser can then dis-
pose of the property as he sees fit, and may well realize a profit on the difference between
the fair market value and his bid at the sale. To illustrate, suppose the following:

Fair market value of property: $50,000
Amount of indebtedness: $40,000

(a) Mortgagee bids less than amount of indebtedness: $25,000. On resale of
the property for the fair market value, the mortgagee will realize a $25,000 profit.
Meanwhile, there is a $15,000 deficiency on the debt, and the mortgagee can still
proceed against the debtor for that amount.

(b) Mortgagee bids more than fair market value: $65,000. The mortgagee is
paid for the debt of $40,000; the remaining balance of $25,000 from the sale goes
to the mortgagor. When the mortgagee sells the property for fair market value, he
sustains a $15,000 loss.
These simple illustrations demonstrate why the mortgagee must bid carefully, and

never at higher than fair market value. They also illustrate the tension between mortgagee
and mortgagor. The lower the mortgagee bids (absent a later charge of an accompanying
irregularity), the more he ultimately stands to gain, and the more the mortgagor loses. The
mortgagee has an advantage over the mortgagor: to the extent that the mortgagee bids and
that there are few other prospective purchasers, the mortgagee can exert some control over
the bidding. The mortgagor usually can exert no control at all.

216. See supra note 202 and accompanying text.
217. See I.R.C. § 166 (1976). The bad debt deduction is:
(a) the bid price, minus
(b) the adjusted basis of the debt, which is the sum of:

(i) the basis of the indebtedness outstanding, plus
(ii) the expenses incurred in foreclosure, plus
(iii) the accrued interest previously reported as income.
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sure. He may also have a gain or loss for tax purposes2 s
1 If the

mortgagee did not originally sell the property to the debtor, there
is a rebuttable presumption that the mortgagee's bid is the fair
market value of the property. 219 The mortgagee's new basis in the
acquired security is the fair market value at the time of the fore-
closure sale.220 If the mortgagee originally sold the property to the
mortgagor, different rules apply: there is no allowance for a bad
debt deduction, no allowance for a loss, and the allowance for a
gain is limited.22 "

G. Post-Sale Matters

As soon as possible after the sale, the trustee or substitute
trustee should execute for the purchaser a deed dated as of the sale
date. That deed should include the same information contained in
the notice of sale, together with additional information about the
holding of, bidding at, and consummation of the sale. The legal
presumption of the regularity of judicial sales does not exist for
extrajudicial trustee's sales because of the risk of abuse. 22 How-
ever, to the extent that the deed of trust so stipulates, recitals in
the trustee's sale deed are prima facie evidence of regularity in the
conduct of the sale.2 23 These recitals are rebuttable to the extent
that a subsequent bona fide purchaser is not involved.2 4 If the sale

Treas. Reg. § 1.166-6 (1967). See generally Hadley Falls Trust Co. v. United States, 110
F.2d 887 (1st Cir. 1940).

218. The gain (loss) equals the difference between the fair market value of the security
and the adjusted basis in the debt. See supra note 217; Tress. Reg. § 1.166-6(b) (1967).

219. Treas. Reg. § 1.166-6(b)(2) (1967).
220. Id. § 1.166-6(c).
221. See 1.R.C. § 1038 (1976). Proceeds are increased by the amount of indebtedness

previously written off as a bad debt, and the basis of the indebtedness is accordingly ad-
justed. Id. § 1038(d). Gain is limited to the original selling price in excess of the property's
basis, less both previously reported gains on the earlier sale(s) of the property and money
paid by the mortgagee in reacquiring the property. Id. § 1038(b)(2).

222. See Crow v. Heath, 516 S.W.2d 225, 228 (Tex. Civ. App.-Corpus Christi 1974,
writ ref'd n.r.e.) (legal presumption of regularity in judicial foreclosure sales unavailable to
extrajudicial ones); Reisenberg v. Hankins, 258 S.W. 904, 910 (Tex. Civ. App.-Amarillo
1924, writ dism'd) (potential of abuse subjects extrajudicial sales to strict scrutiny). But see
Koehler v. Pioneer Am. Ins. Co., 425 S.W.2d 889, 891 (Tex. Civ. App.-Fort Worth 1968, no
writ) (proper sale under a power "equivalent to a strict foreclosure by a court of equity
properly pursued").

223. See Burnett v. Manufacturer's Hanover Trust, 593 S.W.2d 755, 758 (Tex. Civ.
App.-Dallas 1979, writ ref'd n.r.e.).

224. Id. Once a bona fide purchaser for value acquires the property after the foreclo-
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generates proceeds in excess of the indebtedness upon which the
trustee foreclosed, the trustee should distribute the excess to other
lienholders in order of seniority and any remaining balance to the
mortgagor.2 2' If the full amount of the debt, including associated
costs, remains unsatisfied, the mortgagee should formulate some
strategy for proceeding on the deficiency.2"

Before the sale is actually consummated, the mortgagor is en-
titled to pay the amount of indebtedness at any time2

1
7 and, if

there is a dispute concerning the amount, he may pay into the reg-
istry of the court the amount allegedly due and halt the sale.2 28

Once a valid sale is consummated, however, the mortgagor has no
right of redemption.2 2' The mere fact that negotiations between
the mortgagor and the mortgagee were pending while the sale was
held does not constitute an irregularity sufficient to set aside the
sale.23 If a mortgagee feels that the sale has been conducted un-
fairly or with some significant irregularity, he has at least two rem-
edies:2" equitable relief to set the sale aside, or damages for

sure sale, his title is no longer subject to attack, regardless of any irregularity at the sale.
See supra note 80; Slaughter v. Quails, 149 S.W.2d 651, 657 (Tex. Civ. App.-Amarillo
1941), aff'd, 139 Tex. 340, 162 S.W.2d 671 (1942).

225. See Mortgage & Trust, Inc. v. Bonner & Co., 572 S.W.2d 344, 351 (Tex. Civ.
App.-Corpus Christi 1978, writ ref'd n.r.e.).

226. See supra notes 214-15 and accompanying text.
227. Mills v. Moore, 5 S.W.2d 263, 264 (Tex. Civ. App.-Dallas 1928, no writ).
228. Id.
229. See Thornton v. Goodman, 216 S.W. 147, 148 (Tex. 1919).
230. Sparkman v. McWhirter, 263 S.W.2d 832, 837 (Tex. Civ. App.-Dallas 1953, writ

ref'd).
231. Depending on the exact circumstances, there are other possible remedies. One

frequently attempted is trespass to try title. See generally 56 TEx. Jua. 2d Trespass to Try
Title (1964). Earlier cases held that trespass to try title was a collateral attack on a foreclo-
sure sale, and therefore that it made the sale void, and not merely voidable. See, e.g., Chap-
man v. Guaranty State Bank, 267 S.W. 690 (Tex. Comm'n App. 1925, holding approved);
Graves v. Griffin, 228 S.W. 913 (Tex. Comm'n App. 1921, judgmt adopted). Such language
still persists. See Phillips v. Latham, 523 S.W.2d 19, 23-24 (Tex. Civ. App.-Dallas 1975,
writ ref'd n.r.e.). Nonetheless, the distinction between "void" and "voidable" appears to be
blurred in more recent cases. The early cases apparently held that a sale that produced a
deed irregular on its face or occurred when there had been no default was "void." Id. (in-
volving a fact situation where no default had occurred, and so the plaintiff had either tres-
pass to try title or equitable relief as an option). Yet no other cases have allowed an action
for trespass to try title to stand, even when there was clearly default. See, e.g., Cooper v.
Booker, 406 S.W.2d 783, 785 (Tex. Civ. App.-Houston 1966, no writ); Byars v. Shipman,
375 S.W.2d 530, 532 (Tex. Civ. App.-San Antonio 1964, writ dism'd). Generally, equitable
relief will afford the same remedies that an action to try title will, and it is probably more
discrete to pray for equitable relief and simply avoid the problems that unclear terms like
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wrongful foreclosure.

1. Equitable Relief

If there are equitable grounds,3 2 that is, if an irregularity of
some significance occurred, the mortgagor may be able to repudi-
ate the sale and cancel the trustee's deed. As a prerequisite, how-
ever, the mortgagor must do equity himself;2" he must at least sat-
isfy his debt to the mortgagee or repay the purchase price to the
purchaser. "[Tihe mortgagor must offer to redeem from the en-
cumbrance, or at least put the purchaser in status quo. That is
true, even if there was fraud in procuring the sale ... ,,23" Hence,
rescission is not a practical remedy unless the mortgagor is pre-
pared to satisfy the debt secured by the property. This severely
limits actions for rescission because no foreclosure would have oc-
curred if the mortgagor had sufficient funds to pay off the debt.

2. Damages for Wrongful Foreclosure

If the sale cannot be rescinded because of other circumstances
(such as the subsequent purchase of the property by a bona fide
purchaser), the mortgagor may be entitled to damages. The
amount of damages is his equity in the property, that is, the excess
of the fair market price over the amount of the debt.2 3 5 If the debt
exceeds the fair market value, the mortgagor is entitled to have the

"void" and "voidable," "direct" and "collateral," might entail.
232. See Phillips v. Latham, 523 S.W.2d 19, 23 (Tex. Civ. App.-Dallas 1975, writ

ref'd n.r.e.).
233. See Pachter v. Woodman, 534 S.W.2d 940, 945-46 (Tex. Civ. App.-Tyler 1976),

rev'd on other grounds, 547 S.W.2d 954 (Tex. 1977).
234. McNatt v. Maxwell Inv. Co., 330 Mo. 675, -, 50 S.W.2d 1040, 1044 (1932). This

language is closely tracked without citation but with two typographical errors (read "mort-
gagor" for "mortgagee" and "incumbrance" for "incumbrancer") in Pachter v. Woodman,
534 S.W.2d 940, 946 (Tex. Civ. App.-Tyler 1976), rev'd on other grounds, 547 S.W.2d 954
(Tex. 1977). See also Phillips v. Latham, 523 S.W.2d 19, 23-24 (Tex. Civ. App.-Dallas
1975, writ ref'd n.r.e.) (as requirement for equitable redemption, mortgagor need pay pur-
chaser only fair market value of property, not full amount of sale proceeds); Price v. Reeves,
91 S.W.2d 862, 865 (Tex. Civ. App.-Fort Worth 1936, writ dism'd) (mortgagor required to
pay off debt before equitable restoration of property); Chase v. First Nat'l Bank, 20 S.W.
1027, 1029 (Tex. Civ. App. 1892, no writ) (junior mortgagee cannot set aside sale without
first restoring the senior mortgagee who foreclosed).

235. See Burnett v. Manufacturer's Hanover Trust Co., 593 S.W.2d 755, 757 (Tex. Civ.
App.-Dallas 1979, writ ref'd n.r.e.) (property in hands of third party); League City State
Bank v. Mares, 427 S.W.2d 336, 340 (Tex. Civ. App.-Houston [14th Dist.] 1968, writ ref'd
n.r.e.).
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full value, rather than just the sale proceeds, credited against the
debt.2 " In addition, exemplary damages are also available23 7 and,
while they must bear a reasonable relationship to actual damages,
there is no set limit to the amount attainable.2 38

Viewed strictly monetarily, therefore, an action for damages
for wrongful foreclosure has the potential of a greater recovery for
a plaintiff mortgagor than does an action for equitable relief. There
are two caveats, however. First, a plaintiff who attempts an action
for wrongful foreclosure must first accept the validity of the trus-
tee's deed; if he is unsuccessful in maintaining that action, he is
forever barred from attempting a later action for rescission.2 9 Sec-
ond, as an apparent corollary of a potentially greater recovery, the
plaintiff's burden would also appear to be greater.

This was the issue presented to the Texas Supreme Court in
University Savings Association v. Springwoods Shopping Cen-
ter.2 " In that case, the deed of trust required any appointment of
a substitute trustee to be filed. A substitute trustee was in fact
appointed, but the filing occurred only two days after the foreclo-
sure sale. Plaintiffs brought an action for wrongful foreclosure.

Defendant moved for summary judgment which the trial court
granted. The court of civil appeals reversed.241 It conceded that
there was "a matured right of foreclosure," but concluded that

236. Williamson v. Tucker, 615 S.W.2d 881, 891 (Tex. Civ. App.-Dallas 1981, writ
ref'd n.r.e.) (dictum) (citing Maupin v. Chaney, 139 Tex. 426, 433, 163 S.W.2d 380, 382-83
(1942)).

237. See Nolan v. Bettis, 577 S.W.2d 551, 555-56 (Tex. Civ. App.-Austin 1979, writ
ref'd n.r.e.). See also Hayner v. Chittim, 228 S.W. 279, 281-82 (Tex. Civ. App.-San Antonio
1921, no writ) (when mortgagee, knowing of debtor's homestead exemption, wrongfully fore-
closes anyway and then purchases at foreclosure sale, he forfeits the purchase price and
must apply it as credit to debt).

238. See Nolan v. Bettis, 577 S.W.2d 551, 555-56 (Tex. Civ. App.-Austin 1979, writ
ref'd n.r.e.).

239. See Owens v. Grimes, 539 S.W.2d 387, 390 (Tex. Civ. App.-Tyler 1976, writ ref'd
n.r.e.). In Owens the court stated:

[T]he [trial] court did not set [the voidable sale] aside for the simple reason that
appellees abandoned their equitable claim for cancellation and elected to pursue
their legal action for damages. Consequently, the trustee's deed to appellant con-
tinues to stand as a muniment of title. Appellees, having elected to let the sale
stand and recover at law for damages, are forever barred from attacking the trus-
tee's deed.

Id. at 390 (citations omitted).
240. 644 S.W.2d 705 (Tex. 1982).
241. 635 S.W.2d 440 (Tex. App.-Houston [1st Dist.]), rev'd, 644 S.W.2d 705 (Tex.

1982).
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"when a sale is made by a substitute trustee who is not qualified to
act this gives rise to an action for wrongful foreclosure."""2

The supreme court reversed the court of civil appeals and af-
firmed the trial court2 43 The court agreed that it was settled law
that an improperly appointed substitute trustee could not conduct
a valid sale. 44 The court pointed out, however, that plaintiffs were
seeking not rescission, but damages for wrongful foreclosure.24

5

Plaintiffs had received actual notice of the substitution and con-
ceded that "no prejudice or harm resulted from the failure to com-
ply with the recordation provision in the deed of trust."2 "14 There-
fore, the court warned that the action for damages for wrongful
foreclosure could not be sustained and defendant was entitled to
summary judgment.4 Apparently, some causal relationship be-
tween the foreclosure and prejudice or harm to the mortgagor must
be shown in order to sustain an action for damages for wrongful
foreclosure. This is in contrast to previous holdings which were
cited and approved for the proposition that "strictness" is required
in following the terms of a deed of trust to protect the property of
the debtor.2 48 "Failure to follow the terms of the deed of trust will
give rise to a cause of action to set aside the trustee's deed. ' '2

1
4

It can be concluded, nonetheless, that, when an action for eq-
uitable relief lies, an action for wrongful foreclosure may not. The
chance to recover greater damages under wrongful foreclosure car-
ries with it greater risk. At the same time, bringing an action for
wrongful foreclosure precludes bringing a later action for rescis-
sion. Therefore, a mortgagor who feels that his property has been
improperly foreclosed must deliberate very carefully before decid-
ing which action to pursue.

Following the valid foreclosure on a senior lien, junior
lienholders do not have a right of redemption 50 and their liens, if

242. Id. at 444.
243. See 644 S.W.2d at 706.
244. Id. "As this Court has stated, '[a] trustee has no power to sell the debtor's prop-

erty, except such as may be found in the deed of trust."' Id. (quoting Slaughter v. Quails,
139 Tex. 340, 346, 162 S.W.2d 671, 675 (1942)). While the court nowhere expressly said so,
this language strongly implies that the trustee's sale in the instant case was in fact invalid.

245. Id.
246. Id.
247. See id.
248. See id.
249. Id.
250. Although they do have a right to a portion of the proceeds, if any balance re-
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not satisfied from the proceeds of the sale, are extinguished.2 1

There is an exception to this rule in the case of property which
may be removed from the real property without material damage
to the land, the improvements themselves, and surrounding im-
provements.2 52 Once it is established that such personalty can be
removed without material damage, the materialman's and mechan-
ic's liens will be deemed superior to the deed of trust and the prop-
erty may be removed, but only after judicial authorization.5 Cer-
tain tax liens may survive a foreclosure sale5" and the federal
government, for a limited time, has a right of redemption if there
are federal tax liens2

Leases receive the same treatment as other encumbrances.
Thus, a lease executed before the deed of trust lien is superior to
and not extinguished by foreclosure, and the purchaser at the trus-
tee's sale becomes the new landlord." Conversely, leases executed
after the recording of the deed of trust may be terminated at the
foreclosure sale. 57 However, the purchaser at the sale and the ten-
ant may continue the lease; if the tenant offers and the purchaser
accepts rent payments after the foreclosure, they have impliedly
done So.2 5 8 Such implied leases, however, may create problems for
the unwitting purchaser. If the mortgagor had previously accepted
a security deposit from the tenant and for the tenant's account, the

mains after the senior lienholder's debt is satisfied. See supra note 225 and accompanying
text. See generally Hampshire v. Greeves, 130 S.W. 665 (Tex. Civ. App. 1910, no writ)
(when property was sold under a prior deed of trust, the holder of a subsequent deed of
trust could not redeem). But see Reisenberg v. Hankins, 258 S.W. 904, 910 (Tex. Civ.
App.-Amarillo 1924, no writ); Chase v. First Nat'l Bank, 20 S.W. 1027, 1029 (Tex. Civ.
App. 1892, no writ). If a junior lienholder can establish that any irregularity in the sale
improperly deprived him of his interest in the property, he has the same right as the mort-
gagor to set the sale aside after doing equity.

251. Apparently the rationale is to pass title by way of a statutorily defined sale proce-
dure reflecting the fair market value of the property; presumptively, if the proceeds do not
net enough to accommodate junior liens, then junior lienholders did not have equity in the
property.

252. See First Nat'l Bank v. Whirlpool Corp., 517 S.W.2d 262, 269 (Tex. 1974).
253. See P&T Mfg. Co. v. Exchange Say. & Loan Ass'n, 633 S.W.2d 332, 333 (Tex.

Civ. App.-Dallas 1982, writ ref'd n.r.e.). A judicial lien is a prerequisite. Id.
254. See supra note 107 and accompanying text.
255. See supra notes 103-06 and accompanying text.
256. F. Groos & Co. v. Chittim, 100 S.W. 1006, 1010 (Tex. Civ. App. 1907, no writ).
257. Id.; Peck & Hills Furniture Co. v. Long, 68 S.W.2d 288, 289 (Tex. Civ.

App.-Fort Worth 1934, no writ).
258. Peck & Hills Furniture Co. v. Long, 68 S.W.2d 288, 289-90 (Tex. Civ. App.-Fort

Worth 1934, no writ).

734 [Vol. 14:695



ACCELERATION AND FORECLOSURE

termination of the lease at foreclosure exempts the purchaser at
the sale from liability for the security deposit.259 The tenant's only
recourse is against the mortgagor-landlord. If the purchaser im-
pliedly continues the lease, however, as opposed to terminating it,
the potential exists that he might assume the liability for the se-
curity deposit. Presently there is no clear law on this issue. None-
theless, the purchaser should be aware that he may avoid potential
litigation merely by terminating all leases and, if he and the te-
nants desire, executing new leases de novo.

3. Summary

When the mortgagee plans and executes a foreclosure sale and
when the mortgagor deliberates what remedies, if any, to pursue,
both must pay serious attention to all the requirements of their
actions. A foreclosure sale must comply with all the requirements
in the deed of trust, the note, and the statutes; failure to comply
may result in voiding the sale. While the courts will not allow a
harmless and technical irregularity defeat the mortgagee's inter-
ests, ' 60 they nonetheless scrutinize any irregularity very carefully.
Foreclosure is harsh to the debtor and the greater the harm actu-
ally done to the debtor (because of the degree of irregularity and
the inadequacy of the sales price), the more likely the trustee's
deed will be cancelled. Ultimately, the procedural steps involved in
conducting a foreclosure sale are for the protection of the debtor
and other lienholders on the property, and the mortgagee ignores
them at his peril.

V. EFFECT OF BANKRUPTCY LAW

If the debtor about to be foreclosed files a petition in bank-
ruptcy, the petition operates as an automatic stay with respect to
any foreclosure action upon any property of the debtor.2 6' Conse-
quently, any postpetition foreclosure sale is voidable by the trustee
in bankruptcy 26 2 and may even constitute contempt.6 3 A limited

259. See TEx. REv. CIv. STAT. ANN. art. 5236e, § 5(a) (Vernon Supp. 1982-1983).
260. See Hickey v. Behrens, 75 Tex. 488, 497-98, 12 S.W. 679, 682 (1889) (when deed

of trust requires sale at south door of building and sale is held at east door, sale will not be
invalidated).

261. See 11 U.S.C. § 362(a) (Supp. V 1981).
262. Id. § 549.
263. See, e.g., Fidelity Mortgage Investors v. Camelia Builders, Inc., 550 F.2d 47 (2d
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exception exists when a good faith purchaser taking for fair
equivalent value retains his purchase if: (1) he has no actual
knowledge of the commencement of the bankruptcy proceedings;
and (2) the property purchased is located in a county other than
the one in which the bankruptcy case is pending. 4 Once the bank-
ruptcy case begins, the bankruptcy court is the exclusive forum in
which the mortgagee may enforce his rights under the deed of trust
and that court continues to be the exclusive forum throughout the
duration of the case. 68

Section 548 of the Bankruptcy Reform Act 26  permits the
bankruptcy trustee to avoid as "fraudulent" transfers of the
debtor's property occurring within one year before the filing of the
petition if, inter alia, the debtor received less than "a reasonably
equivalent value. ' '2 67 If a purchaser at a foreclosure sale bids a low
price and the debtor subsequently files a bankruptcy petition
within a year (a distinct possibility), the trustee may be able to
avoid the purchase. In Durrett v. Washington National Insurance
Co.,2 68 the Fifth Circuit held that a foreclosure sale conducted pur-
suant to article 3810 was a transfer within the meaning of the for-
mer Bankruptcy Act.2 " Because the sale was a "transfer" and be-
cause the purchaser had given less than fair consideration, the sale
was voided.'70 Durrett suggests that, in order for a purchaser at a
foreclosure sale to prevent the avoiding of the sale by meeting the
"reasonable equivalent value" test, he must have paid at least sev-
enty percent of the fair market value of the property.7

Cir. 1976), cert. denied, 429 U.S. 1093 (1977).
264. 11 U.S.C. § 549(c) (Supp. V 1981).
265. See 28 U.S.C. § 1471(e) (Supp. V 1981).
266. 11 U.S.C. §§ 101-151326 (Supp. V 1981).
267. Id. § 548(a)(2)(A).
268. 621 F.2d 201 (5th Cir. 1980).
269. See id. at 201-03. The court construed 11 U.S.C. § 1(30) (1976), amended by 11

U.S.C. § 101(40) (Supp. V 1981). Because § 101(40) derives from § 1(30) under the old act,
"with stylistic changes," and because the definition of "transfer" is intended to be "as broad
as possible," S. REP. No. 989, 95th Cong., 2d Sess. -, reprinted in 1978 U.S. CODE CONG. &
AD. NEws 5813, Durrett presumably remains good law under the Bankruptcy Reform Act.

270. See 621 F.2d at 204. See also Abramson v. Lakewood Bank & Trust Co., 647 F.2d
547 (5th Cir. 1981) (per curiam), cert. denied, 454 U.S. 1164 (1982); In re Marshall, 15
Bankr. 738 (Bankr. W.D.N.C. 1981). Clark, J., dissented in Abramson, arguing that the se-
cured property actually belonged to the trustee, not to the debtor, and that the transfer was
therefore not one of the debtor's property at all. 647 F.2d at 549-50.

271. 621 F.2d at 203. "We have been unable to locate a decision of any district or
appellate court . . . which has approved the transfer [during a foreclosure pending bank-
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Durrett represents a departure from earlier bankruptcy case
law and a radical departure from Texas common-law consideration
requirements. The departure consists in that court's notion of
"transfer" and specifically in the determination of the time of
transfer. The more traditional theory is represented by In re Al-
sop."2 That theory is that the debtor's property interest (the lien
to be created out of the debtor's property) is transferred at the
time of the execution of the deed of trust to the mortgagee, in ex-
change for the consideration of the loan."7" In the event of foreclo-
sure, the sale purchaser's interest in the property "relates back" to
the time of the execution. 27' To illustrate the difference in the two
approaches, suppose the following example: the mortgagee acquires
his lien in a deed of trust and forecloses thereon nine years and six
months later; six months after the foreclosure (and ten years after
the creation of the lien), the mortgagor files for bankruptcy. Ac-
cording to Alsop, the purchaser at the foreclosure sale dates his
interest in the property ten years before the bankruptcy petition
and the sale to him cannot be avoided; according to Durrett, the
foreclosure sale itself was the transfer and it can be avoided. The
real dispute then is not so much whether a transfer occurred, but
when it occurred.2 7 5

With respect to Texas common law, Durrett significantly mod-
ifies the prior established proposition that foreclosures will not be
set aside for inadequate consideration alone. Under Durrett a fore-
closure will be set aside if less than seventy percent of the fair
market value of the property is paid at foreclosure and the foreclo-
sure occurs within one year prior to bankruptcy. Because Durrett
is a Fifth Circuit case, the best policy for a mortgagee in Texas is
to bid at least seventy percent of the fair market value at
foreclosure.

ruptcy] for less than 70 percent of the market value of the property." Id.
272. 14 Bankr. 982 (Bankr. D. Alaska 1981), aff'd, 22 Bankr. 1017 (D. Alaska 1982).

The court expressly refused to follow Durrett and Abramson. See id. at 987.
273. Id. at 986.
274. Id.
275. In earlier cases involving similar situations, the Fifth Circuit recognized that the

critical issue was not the transfer, but its timing. See In re Wilco Forest Mach., Inc., 491
F.2d 1041, 1046 (5th Cir. 1974) ("[tjhe 'property' in question is not the collateral but rather
the secured party's security interest"); Jackson Sound Studios, Inc. v. Travis, 473 F.2d 503,
505-06 (5th Cir. 1973) (transfer occurs when security interest has been perfected as against a
bona fide purchaser); Phillips v. Wier, 328 F.2d 368, 370 (5th Cir. 1964) (transfer of stock
and note occurred at time of pledge, not of foreclosure).
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Apart from federal bankruptcy law, there is also the possibil-
ity that insolvency proceedings may be instituted against the
debtor in state court. In such a case, the debtor's property in the
hands of a receiver may not be legally foreclosed unless the court
releases the property and authorizes the foreclosure.276 Provisions
in the deed of trust to the opposite effect are immaterial.2" A sale
held without such authorization will be rescinded.278

VI. CONCLUSION

The law has developed sophisticated means and elaborate pro-
cedures to regulate the relationships between debtor and creditor.
The creditor is allowed to accelerate notes on which the debtor has
defaulted, because without acceleration the creditor would be
forced to resort to foreclosure or litigation over and over again. At
the same time, however, acceleration is a severe remedy and the
courts have placed careful restrictions upon its use. Foreclosure
also entails elaborate procedures (some of which may be contracted
for by the parties), and the mortgagee cannot ignore them, particu-
larly in an extrajudicial sale. The purpose of those procedures is to
protect the debtor: to give him a chance to cure the default, to
afford him fair notice, and so forth. The law abhors forfeitures.
Nonetheless, courts have been reluctant to invalidate a foreclosure
sale if the mortgagee's lapse was inadvertent and if no real harm
was done to the debtor. Finally, if the debtor's desperation makes
him seek relief either in a federal bankruptcy court or under a
state receivership, a court may intervene to supervise, and any in-
dependent action by the creditor is preempted by the court. With
the availability of extrajudicial sales, debtors and creditors can ar-
range the relations between themselves independently, but the law
monitors closely an activity as important as the borrowing and
lending of money.

276. See First S. Properties, Inc. v. Vallone, 533 S.W.2d 339, 341 (Tex. 1976).
277. Id. at 341. Deed of trust provisions are contractual rights, and a receivership does

not destroy them, but merely delays their enforcement. Id. at 343.
278. Id. at 340.
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