
ADMIRALTY

During the survey period the Fifth Circuit decided five signifi-
cant cases dealing with the law of admiralty. This article will focus
on four areas of admiralty law: (1) ancillary jurisdiction, (2) Suits
in Admiralty Act,' (3) expansion of the Longshoremen's and Har-
bor Workers' Compensation Act,2 and (4) the nonrecovery of attor-
ney's fees in a contribution claim.

I. ANCILLARY JURISDICTION

Under former admiralty rules, a maritime defendant could
only implead a third party if there was an independent basis of
subject matter jurisdiction over the third party claim.8 Since the
merging of the rules of civil procedure and admiralty there has
been some controversy regarding this requirement.' Although the
Fifth Circuit has recognized the controversy, 5 the court has man-
aged to find an independent ground of jurisdiction, e thereby avoid-
ing a resolution of the question.

Perhaps one of the most criticized cases in this area is Mc-
Cann v. Falgout Boat Co. 7 In McCann a seaman, injured while
aboard a ship, filed suit against the ship's owner. The defendant
(owner) filed a third party complaint (impleader) under rule 14(c)
of the Federal Rules of Civil Procedure s against the physician who

1. 46 U.S.C. §§ 1-12, 742-752 (1976).
2. 33 U.S.C. §§ 901-950 (1976).
3. Admiralty Rule 56, 254 U.S. 706 (1920). In 1966 the Supreme Court ordered that

the procedure in admiralty cases would be governed by the Federal Rules of Civil Proce-
dure. Order, Amendments to the Federal Rules of Civil Procedure, 383 U.S. 1031 (1966).

4. Compare Gauthier v. Crosby Marine Serv., Inc., 87 F.R.D. 353 (E.D. La. 1980), with
McCann v. Falgout Boat Co., 44 F.R.D. 34 (S.D. Tex. 1968).

5. Gypsum Carrier, Inc. v. Union Camp Corp., 489 F.2d 152, 154 (5th Cir. 1974).
6. Id. at 154.
7. 44 F.R.D. 34 (S.D. Tex. 1968). This case has been criticized by several commenta-

tors. See infra note 10.
8. FED. R. Civ. P. 14(c) Admiralty and Maritime Claims:
When a plaintiff asserts an admiralty or maritime claim within the meaning of
Rule 9(h), the defendant or claimant, as a third-party plaintiff, may bring in a
third-party defendant who may be wholly or partly liable, either to the plaintiff or
to the third-party plaintiff, by way of remedy over, contribution, or otherwise on
account of the same transaction, occurrence, or series of transactions or
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treated the plaintiff after his return to shore. The owner relied on
ancillary jurisdiction for the third party claim. However, the dis-
trict court dismissed the third party complaint, holding that rule
14(c) continued the former admiralty practice which required inde-
pendent jurisdiction for the third party claim.9 Most commenta-
tors10 and many courts have disagreed with the McCann decision;1

furthermore, the district courts have remained divided over the
issue. 12

The Fifth Circuit resolved this impleader controversy in
Joiner v. Diamond M Co.' s In Joiner the wife of a deceased sea-
man killed aboard a ship claimed the ship was unseaworthy.' The
defendant, owner of the ship, filed a third party claim against the
physician whose conduct allegedly caused the death of the sea-
man.' 5 The district court held as a matter of state law that the
physician was not liable to the third party plaintiff.'6 The Fifth
Circuit found no subject matter jurisdiction over the state law
claim since the admiralty claim of unseaworthiness was settled
prior to trial 7 and held that the federal district court did not have
the power to adjudicate the state law claim of malpractice.' 8 How-
ever, the Fifth Circuit held that independent grounds of jurisdic-
tion are not required under the doctrine of ancillary jurisdiction in
admiralty cases, reasoning that judicial economy outweighs any

occurrences.
9. 44 F.R.D. at 41. The court recognized the traditionally limited jurisdiction of the

district courts in admiralty actions. Id.
10. See, e.g., Landen, By Sleight of Rule: Admiralty Unification and Ancillary and

Pendent Jurisdiction, 51 TEx. L. REV. 50 (1972); Comment, Impleader of Nonmaritime
Claims Under Rule 14(c), 47 TEx. L. REV. 120 (1968); Comment, Admiralty Practice After
Unification: Barnacles on the Procedural Hull, 81 YALE L.J. 1154 (1972).

11. See, e.g., Leather's Best, Inc. v. S.S. Mormaclynx, 451 F.2d 800, 810 (2d Cir. 1971);
Morse Electro Prod. Corp. v. S.S. Great Peace, 437 F. Supp. 474, 483 (D.N.J. 1977); Fawcett
v. Pacific Far E. Lines, 76 F.R.D. 519, 521 (N.D. Cal. 1977).

12. See Gauthier v. Crosby Marine Serv., Inc., 87 F.R.D. 353 (E.D. La. 1980); McCann
v. Falgout Boat Co., 44 F.R.D. 34 (S.D. Tex. 1968). In Gauthier the Louisiana court found
that the intent of the merger of admiralty and civil procedure was to preserve and promote
judicial economy. 87 F.R.D. at 355.

13. 677 F.2d 1035 (5th Cir. June 1982).
14. Id. at 1037.
15. Id.
16. Joiner v. Diamond M Co., 500 F. Supp. 619, 624 (W.D. La. 1980).
17. 677 F.2d at 1044.
18. Id. Since the Fifth Circuit found no jurisdiction, the question of error in applica-

tion of state law was not resolved. Id. at 1037.
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justification for independent jurisdiction requirements.', Although
the facts of Joiner led to the dismissal of the third party claim, the
decision is important because the court found the doctrine of ancil-
lary jurisdiction to be applicable to admiralty actions.

Joiner mandates that judicial economy be preserved by al-
lowing ancillary jurisdiction over state law claims. The irony of
Joiner is that it came almost fifteen years after the initial attempt
to allow ancillary claims in admiralty actions.20 When the Advisory
Committee on Admiralty Rules combined the civil and admiralty
rules, they did not intend for a distinction to be made between
such rules. The Committee's intent is evidenced in a letter of
transmittal noting that "[t]here is also a need to abolish the formal
distinction between civil actions and suits in admiralty, and to pro-
vide for one form of civil action . "21 The Fifth Circuit in
Joiner has taken the more logical view. 22 Whether a cause of action
is civil or in admiralty, the considerations of fairness to litigants,
judicial economy, and convenience should apply to each.

II. SUITS IN ADMIRALTY ACT

In McCormick v. United States,13 the Fifth Circuit held on
rehearing that a private individual who collides with an obstruc-
tion negligently placed in the water by the government can bring
an action under the Suits in Admiralty Act 2' (SAA). The plaintiff
alleged that he was injured while traversing the waters of
Choctawhatchee Bay after a collision with an obstruction placed in
the bay by the government. The issue was whether this action
should be brought under the Federal Tort Claims Act 26 (FTCA) or

19. Id. at 1040-41. The court stated that if the admiralty action had not been dis-
missed, the third party claims could have been heard without independent grounds of juris-
diction so long as the ancillary claims arose out of the same core of operative facts as the
main admiralty action. Id. at 1041.

20. McCann v. Falgout Boat Co., 44 F.R.D. 34 (S.D. Tex. 1968), was the first case
within the jurisdiction of the Fifth Circuit.

21. Letter of transmittal accompanying the proposed amendments to the rules, August
1965, reproduced in 7A J. MOORE & A. PKLAEZ, MOORE's FEDERAL PRACTICE V .11[2], at 156
(2d ed. 1982).

22. See, e.g., Leather's Best, Inc. v. S.S. Mormaclynx, 451 F.2d 800 (2d Cir. 1971);
Morse Electro Corp. v. S.S. Great Peace, 437 F. Supp. 474 (D.N.J. 1977); Fawcett v. Pacific
Far E. Lines, 76 F.R.D. 519 (N.D. Cal. 1977).

23. 680 F.2d 345 (5th Cir. June 1982).
24. Id. at 346. 46 U.S.C. §§ 1-12, 742-752 (1976).
25. 28 U.S.C. § 1346(b) (1976).
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under the SAA. If the SAA were held to provide the only remedy
under the claim, its two-year statute of limitations26 would bar the
plaintiff's action. However, under the FTCA statute of limitations
provision, 1 a plaintiff may have up to three years to bring suit on
a claim.28 The Fifth Circuit reversed the district court and held
that even though the SAA applied, the statute of limitations of the
SAA could be tolled.2

In reviewing its prior holding, 30 the Fifth Circuit determined
that it had misinterpreted some of the early amendments to the
SAA.3 1 Before 1960 a plaintiff could bring an action against the
United States under the SAA only if the vessel was employed as a
merchant vessel.32 In 1960 the SAA was amended to expand cover-
age of the Act to include all maritime tort claims against the
United States, regardless of whether the plaintiff's ship was a
merchant vessel.3 3 Amendments to the FTCA prohibited an action
under the FTCA when a remedy was available under the SAA.3 4

The Fifth Circuit on rehearing found that the collision in McCor-
mick would fall within the provision of the SAA because the colli-

26. 46 U.S.C. § 746 (1976).
27. 28 U.S.C. § 2401(b) (1976).
28. McCormick v. United States, 645 F.2d 299, 301 n.5 (5th Cir. 1981). See S. REP. No.

1327, 89th Cong., 2d Sess., reprinted in 1966 U.S. CODE CONG. & AD. NEws 2515, 2518-19.
29. 680 F.2d at 346. The United States Supreme Court has not addressed the issue of

tolling the statute of limitations in the SAA. This is also a case of the first impression in the
Fifth Circuit. Id. at 350.

30. In its original decision in McCormick v. United States, 645 F.2d 299, 309 (5th Cir.
1981), the Fifth Circuit found no reason to expand the scope of the SAA. Furthermore, the
court determined that application of the FTCA was justified because the plaintiff was not a
member of the shipping industry for which the SAA was enacted.

31. 680 F.2d at 346.
32. Suits in Admiralty Act, ch. 95, § 2, 41 Stat. 525 (1920) (current version at 46

U.S.C. § 742 (1976)) read as follows:
In cases where if such vessel were privately owned or operated, or if such cargo
were privately owned and possessed, a proceeding in admiralty could be main-
tained at the time of the commencement of the action herein provided for, a libel
in personam may be brought against the United States . . . provided that such
vessel is employed as a merchant vessel ....

33. Pub. L. No. 86-770, § 3, 74 Stat. 912 (1960) (codified at 46 U.S.C. § 742 (1976)).
The amended § 742 provides: "In cases where if such vessel were privately owned or oper-
ated, or if such cargo were privately owned or possessed, or if a private person or property
were involved, a proceeding in admiralty could be maintained, any appropriate nonjury pro-
ceeding in personam may be brought against the United States .... " 46 U.S.C. § 742
(1976). See Bearce v. United States, 614 F.2d 556 (7th Cir. 1979), cert. denied, 449 U.S. 837
(1980); De Bardeleden Marine Corp. v. United States, 451 F.2d 140 (5th Cir. 1971).

34. 28 U.S.C. § 2680(d) (1976).
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sion was on navigable waters and the plaintiff's vessel was within
the new amendment's coverage. 5 Furthermore, the exclusionary
rule would prohibit the action being brought under the FTCA 6

Although the Fifth Circuit reversed its holding regarding the
applicability of the FTCA, 37 the statute of limitations presented a
new question.38 As a result of an erroneous FTCA filing, the two-
year statute of limitations had expired when the SAA action in
McCormick was filed.39 However, the Fifth Circuit held that the
statute could be tolled and remanded the case to the district court
to determine the circumstances that would warrant tolling. The
McCormick court stated that the statute of limitations under the
SAA is similar to an ordinary statute of limitations, which can eas-
ily be manipulated.41 Furthermore, there is no evidence available
of congressional intent as to whether the SAA statute of limita-
tions should be tolled. 2

Several circuit courts have determined that the statute of limi-
tations in the SAA is purely jurisdictional and therefore not sub-
ject to tolling." None of these circuits has based its decision on
any legislative analysis. After reviewing the legislative history of
the SAA the evidence of congressional intent is not conspicuous."
Without congressional guidelines it is difficult to determine if the
Fifth Circuit has exceeded its bounds. Moreover, because McCor-
mick has been remanded to determine if there are any circum-

35. 680 F.2d at 349.
36. Id.
37. Id.
38. Id. at 350.
39. Id. at 346. Since McCormick thought he had to sue under the FTCA, he sought

administrative review during which time the statute of limitations under the SAA expired.
Id.

40. Id. at 351.
41. Id.
42. Id. The United States Supreme Court held in American Pipe & Constr. Co. v.

Utah, 414 U.S. 538 (1974), that the federal courts have the power to find statutes of limita-
tions tolled in certain circumstances as long as consistent with the intent of Congress. Id. at
559. Even though the federal courts have the power to toll statutes of limitation, the courts
must review the legislative purpose and intent behind those statutes. United States v.
Kubrick, 444 U.S. 111, 118 (1979).

43. See, e.g., T.J. Falgout Boats, Inc. v. United States, 508 F.2d 855 (9th Cir. 1974),
cert. denied, 421 U.S. 1000 (1975).

44. S. REP. No. 1782, 81st Cong., 2d Sess., reprinted in 1950 U.S. CODE SERV. 4209.
The history shows that Congress recognized the need for extension of the statute of limita-
tions when the wrong government agent is mistakenly sued. Id.



TEXAS TECH LAW REVIEW

stances that will render a tolling of the statute,46 there is no clue as
to what the circumstances will be.

Since the McCormick court held that the statute of limitations
can be tolled under the SAA, the full intent of Congress in amend-
ing the SAA-to expand the scope of maritime torts included
within-will be fulfilled.46 Prior to the amendments many private
individuals had to bring suits under the complex FTCA. Under the
FTCA, administrative agencies must be consulted before an action
can be filed in the district court.47 However, because of this admin-
istrative review the FTCA may provide for up to three years to file
a claim.48 The SAA amendments now make nonmerchant claims,
as in McCormick, fall within the SAA, avoiding the complexities of
the FTCA.' 9 Since the intent of Congress was to make it easier for
individuals to file claims under the SAA, 0 it would be repugnant
to congressional intent to subject claims under the SAA to a strict
enforcement of the statute of limitations. For example, as in Mc-
Cormick, without a tolling of the SAA statute of limitations an er-
roneous filing of an SAA claim under the FTCA might cause an
individual to lose his claim against the government. Although the
SAA does not require administrative review there may be special
circumstances which should allow a tolling of the statute of limita-
tions. The Fifth Circuit has correctly held that the intent of Con-
gress would be furthered by granting a tolling of the SAA statute
of limitations. Unless McCormick is overturned or Congress de-
cides to prohibit the tolling of the SAA statute of limitations,5 the
Fifth Circuit will have given rebirth to a previously dead cause of
action.

45. 680 F.2d at 351.

46. H.R. REP. No. 523, 86th Cong., 2d Sess., reprinted in 1960 U.S. CODE CONG. & AD.
NEws 3583.

47. 28 U.S.C. § 2675 (1976).

48. McCormick v. United States, 645 F.2d 299, 301 n.5 (5th Cir. 1981). See S. REP. No.
1327, 89th Cong., 2d Sess., reprinted in 1966 U.S. CODE CONG. & AD. NEWS 2515, 2518-19.

49. 46 U.S.C. § 742 (1976).

50. S. REP. No. 1894, 86th Cong., 2d Sess., reprinted in 1960 U.S. CODE CONG. & AD.
NEWS 3583, 3583-85.

51. When no evidence exists as to congressional intent there may be an assumption
that Congress did not intend for the statute to be tolled. 680 F.2d at 352 n.1.

[Vol. 14:71
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III. EXPANSION OF THE LONGSHOREMEN'S AND HARBOR WORKERS'

COMPENSATION ACT

Prior to 1972 the Longshoremen's and Harbor Workers' Com-
pensation Act 2 (LHWCA) included a single situs requirement
which limited coverage to workers whose "disability or death re-
sulted from an injury occurring upon the navigable waters of the
United States ... ."" The LHWCA was amended in 1972 to allow
compensation to workers who were injured on the shoreside as well
as the seaward side of the pier."' In addition, the definition of
"navigable waters" was broadened to include "any adjoining area
customarily used by an employer in loading, unloading, repairing
or building a vessel."" Also, a new status test"6 modified the defi-
nition of a covered "employee" to mean "any person engaged in
maritime employment, including any longshoreman or other per-
son engaged in longshoring operations, and any harbor worker in-
cluding a ship repairman, shipbuilder, and shipbreaker. ' '57 Al-
though the 1972 amendments expand LHWCA coverage to the
shoreline, the new status test limits the coverage to workers en-
gaged in maritime employment."

In P.C. Pfeiffer Co. v. Ford," the Supreme Court held that the
amended LHWCA does not necessarily cover all employees who,
prior to 1972, would have been in and out of coverage depending
on their situs.60 However, the Court added that "maritime employ-
ment" includes a group of activities larger than those individually
named by the statute."' Beyond this limited review, the Supreme

52. Longshoremen's and Harbor Workers' Compensation Act, ch. 509, § 3(a), 44 Stat.
1426 (1929) (current version at 33 U.S.C. §§ 901-950 (1976)).

53. Id.
54. Longshoremen's and Harbor Workers' Compensation Act Amendments of 1972.

Pub. L. No. 92-576, 86 Stat. 1251 (codified at 33 U.S.C. §§ 903-950 (1976)).
55. 33 U.S.C. § 903(a) (1976). Prior to 1972 the navigable waters or situs test included

only injuries occurring on navigable waters or any dry dock. Longshoremen's and Harbor
Workers' Compensation Act, ch. 509, § 3(a), 44 Stat. 1426 (1929) (current version at 33
U.S.C. §§ 901-950 (1976)).

56. 33 U.S.C. § 902(3) (1976).
57. Id.
58. P.C. Pfeiffer Co. v. Ford, 444 U.S. 69, 78 (1979).
59. 444 U.S. 69 (1979).
60. Id. at 78.
61. Id. at 78 n.7. Longshoring operations are only an example of workers engaged in

maritime operations. Id.

19831
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Court has not defined maritime employment.62

In Pippen v. Shell Oil Co.," the Fifth Circuit held that a wire-
line operator injured while preparing to set packers for perforation
on an offshore drilling rig was engaged in maritime employment. 4

At the time of the injury the plaintiff, an employee of Superior
Electric, worked aboard a vessel owned by Inland Well. This vessel
had been chartered by Shell Oil to drill gas wells. The plaintiff
sued Shell Oil and Inland Well for unseaworthiness of the vessel,
both of whom sought indemnity and contribution from Superior
Electric." Superior moved for summary judgment on the ground
that the plaintiff was covered by the LHWCA and that under the
Act Shell Oil and Inland Well were not entitled to contribution or
indemnity. Summary judgment was granted and the Fifth Circuit
affirmed.6 Since the plaintiff was on navigable water (thereby sat-
isfying the situs test) 7 the only issue was whether he was engaged
in maritime employment.68 The Pippen court held that the discov-
ery, recovery, and sale of oil and natural gas from the sea bottom is
maritime commerce, and employees injured while engaging in this
type of activity fall within the parameters of LHWCA. 9 The court
found that the purpose of Pippen's work was to enable the vessel

62. In most of the early decisions regarding the definition of maritime employment,
the courts reviewed the employee's job to determine if it contributed to navigation or was
significantly related to maritime commerce. See, e.g., Mississippi Coast Marine v. Bosarge,
637 F.2d 994 (5th Cir. 1981) (test is whether activities have a realistically significant rela-
tionship to traditional maritime activity); Odom Constr. Co. v. Department of Labor, 622
F.2d 110 (5th Cir. 1980), cert. denied, 450 U.S. 966 (1981) (construction worker moving
concrete blocks to secure barges has significant relationship to maritime employment); Ala-
bama Dry Dock & Ship Bldg. Co. v. Kininess, 554 F.2d 176 (5th Cir. 1977) (test is whether
an employee's work directly furthers the shipbuilding goals of his employer-purpose of
work and skill is controlling). Other circuits have defined maritime employment as activities
that relate to navigation and commerce on navigable waters. See, e.g., Fusco v. Perini N.
River Ass'n, 601 F.2d 659 (2d Cir.), vacated and remanded, 444 U.S. 1028 (1979), rev'd on
remand, 622 F.2d 111 (2d Cir. 1980), cert. denied, 449 U.S. 1131 (1981); Weyerhaenser Co.
v. Gilmore, 528 F.2d 957 (9th Cir. 1975), cert. denied, 429 U.S. 868 (1976).

63. 661 F.2d 378 (5th Cir. Nov. 1981).
64. Id. at 384.

65. Id. at 381.
66. Id. at 380.
67. 33 U.S.C. § 903(a) (1976).
68. Id. § 902(3).
69. 661 F.2d at 384. The Fifth Circuit recognized that drilling for oil and gas on land

would not be considered maritime commerce, the important consideration being location.
Id. at 384 n.9.
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to perform its task which was related to maritime commerce. 0

This decision expands the coverage of the LHWCA by defining the
discovery of oil and gas as maritime employment,71 thereby includ-
ing more employees under its protection.

In a similar case, Boudreaux v. American Workover, Inc.,72

the Fifth Circuit held that an oilfield specialty worker injured
while working on a movable barge was a maritime employee for
purposes of the LHWCA.7 a The facts of Boudreaux are almost
identical to Pippen. The court found that Boudreaux was a wire-
line operator whose duties were an integral and essential contribu-
tion to the oil and gas production of his vessel. 4 Using the Pippen
rationale, the Fifth Circuit stated that the exploration and produc-
tion of oil and gas from the sea bottom is maritime activity.7 ' Ac-
cording to the court, if the. employment bears a significant rela-
tionship to commerce on navigable waters, the employment is
maritime in nature, and falls within the provisions of the
LHWCA. 6

The decisions of Pippen and Boudreaux are consistent with
the congressional intent to expand coverage of the LHWCA." One

70. Id. at 384.
71. Previously, the Fifth Circuit seemed to imply that drilling for oil and gas was not

within the scope of maritime employment. In Sohyde Drilling & Marine v. Coastal States
Gas Prod., 644 F.2d 1132 (5th Cir.), cert. denied, 454 U.S. 1081 (1981), the court stated that
the function and role of a gas well operator is not particularly maritime in nature. See id. at
1135. The Pippen court distinguished this case by reasoning that Sohyde did not hold that
offshore drilling is not maritime commerce. The court stated that Sohyde merely found the
gas well operator's function or role was not maritime in nature. 661 F.2d at 384. The Pippen
court agreed with this reasoning, stating that although Pippen's job was not peculiarly mari-
time in nature, the purpose of his job was to facilitate maritime commerce. Id. The issue in
Sohyde was whether the injury (property damage) was within the admiralty jurisdiction of
the court. 644 F.2d at 1134-35. This issue is different than the one in Pippen. The Pippen
court recognized that the particular injury to Pippen may not have been significantly re-
lated to maritime acitvity but since his purpose was to facilitate maritime commerce his
employment could be defined as maritime in nature. 661 F.2d at 384. One commentator has
recently stated that the "distinction the Fifth Circuit has made between traditional mari-
time activity and maritime commerce is tenuous at best." Note, Pippen v. Shell Oil Co.:
Oilfield Workers are Engaged in Maritime Employment, 22 S. TEx. L.J. 613, 617 (1982).
However, this commentator failed to recognize the difference between general admiralty tort
jurisdiction and the LHWCA.

72. 664 F.2d 463 (5th Cir. Dec. 1981).
73. Id. at 464.
74. Id. at 468.
75. Id.
76. Id.
77. H. R"p. No. 92-1441, 92d Cong., 2d Seass., reprinted in 1972 U.S. CODE CONG. &
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of the primary purposes of the 1972 amendments was to include
within the coverage of the LHWCA workers who were injured
shoreside, but who were required at some time during their em-
ployment to go on navigable waters. 8 In light of this intent it
would be illogical to deny coverage to employees who would have
been covered before the 1972 amendments. For example, prior to
the 1972 amendments Pippen and Boudreaux would have been
within the coverage of the LHWCA because the only test was
whether they were working over navigable waters. The dissent in
Boudreaux argues that the Fifth Circuit's use of the pre-1972 situs
test failed to recognize the limiting status test.7 9 However, the sta-
tus test (maritime employment) has also expanded the LHWCA
because the Act now states that "any person engaged in maritime
employment" falls within coverage of the Act.

On rehearing of Boudreaux v. American Workover, Inc.,8e the
Fifth Circuit affirmed the district court's determination that Bou-
dreaux would fall within the coverage of LHWCA.81 In this affirm-
ance, the Fifth Circuit stated that an additional purpose of the
1972 amendments was to protect employers from indemnity claims
by shipowners.8 2 If Boudreaux was found not to be engaged in
maritime employment, his employer would be subject to an indem-
nity claim, despite congressional intent to exempt maritime em-
ployers from such a claim.88 In reaching its decision, the court de-
termined that employment on the water is maritime employment
and therefore satisfies both the situs and status tests."

The Fifth Circuit in Pippen and Boudreaux has correctly de-
fined oil and gas exploration over navigable water to be maritime
commerce. Although the court has stated that employment on the
water is maritime employment, the Fifth Circuit and other circuits
have not resorted to a pure geographical (situs) test.8 5

AD. NEWs 4698, 4707.
78. Id. at 4707-08.
79. 664 F.2d at 471-73 (Gee, J., dissenting).
80. 680 F.2d 1034 (5th Cir. July 1982).
81. Id. at 1036.
82. Id. at 1052.
83. Id.
84. Id. at 1039.
85. See Fusco v. Pernini N. River Ass'n, 601 F.2d 659 (2d Cir. 1979), vacated and

remanded, 444 U.S. 1028, rev'd on remand, 662 F.2d 111 (2d Cir. 1980), cert. denied, 449
U.S. 1131 (1981); Thibodaux v. Atlantic Richfield Co., 580 F.2d 841 (5th Cir. 1978), cert.
denied, 442 U.S. 909 (1979); Weyerhaeuser Co. v. Gilmore, 528 F.2d 957 (9th Cir. 1975),

[Vol. 14:71
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IV. NONRECOVERY OF ATTORNEY'S FEES IN CONTRIBUTION CLAIMS

In Odd Bergs Tankrederi A/S v. SIT Gulfspray,s a case of
first impression, the Fifth Circuit held that a joint tortfeasor in
admiralty is not entitled to contribution from another tortfeasor
for attorney's fees or legal costs.5 7 In Tankrederi the Gulf Oil Cor-
poration's S/T GULFSPRAY and the MIS KOLLGEIR collided,
injuring several seamen who ultimately sued Gulf Oil for their in-
juries.88 Gulf asserted a contribution claim against Tankrederi. The
parties settled most of the claims but agreed that Tankrederi
would be liable for contribution for attorney's fees and legal costs
only if they were held recoverable as a matter of law.8 The district
court found that these fees could not be recovered; the Fifth Cir-
cuit affirmed.90

The Fifth Circuit applied the reasoning of a Seventh Circuit
decision which stated:

[I]f a party is obliged to defend against the act of another ...
and if the other fails ... he is liable for all reasonable and neces-
sary expenses incurred in such defense. On the other hand, if
such party is defending in part his own tort, he cannot claim in-
demnity from another who is also guilty of tortious conduct.9

The Fifth Circuit stated that Gulf Oil was defending against
charges of its own negligence and, therefore, was not entitled to
contribution for attorney's fees."

Attorney's fees are allowed in indemnity actions because the
action rests on a contractual duty.93 However, in a contribution
claim, as the Fifth Circuit points out, the tortfeasor would be re-
sponsible for legal expense whether or not another was at fault.'4

Although the Fifth Circuit distinguishes contribution and indem-

cert. denied, 429 U.S. 868 (1976).
86. 650 F.2d 652 (5th Cir. July 1981).
87. Id. at 653.
88. Id. Gulf Oil settled most of the claims, but paid $120,000 in damages to the injured

seaman. Id.
89. Id.
90. Id.
91. Id. at 654 (quoting Leingang v. Bottled Gas Corp., 332 F.2d 959, 962-63 (7th Cir.

1964)). See 18 AM. JUR. 2D Contribution § 18 (1965).
92. 650 F.2d at 653.
93. Id. at 654 (citing Parfait v. Jahncke Serv., Inc., 484 F.2d 296 (5th Cir. 1973)).
94. 650 F.2d at 654.

1983]
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nity claims, the important distinction is whether one is defending
against his own wrong. Although Tankrederi stands for the pro-
position that attorney's fees are not recoverable in contribution
claims the court implies, in dictum, that attorney's fees would not
be recoverable even in indemnity claims when the indemnitee is
defending against his own wrong."'

V. CONCLUSION

As a general observation, the Fifth Circuit has broadly con-
strued admiralty statutes and taken a more liberal approach with
admiralty claims. The court has expanded ancillary jurisdiction in
admiralty actions, permitted SAA statute of limitations to be
tolled, and expanded coverage of the LHWCA to include oil and
gas workers, thereby making the admiralty courts more accessible.

Mitchell A. Toups

95. Id.
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