
CIVIL PROCEDURE

The current survey of civil procedure has been divided into
two principal areas. Part I treats the important decisions in the
area of federal jurisdiction and pretrial procedure, while Part II
discusses major developments in trial and appellate procedure.

I. JURISDICTION AND PRETRIAL

A. Standing to Sue

Standing to sue is unique among the elements of federal jus-
ticiability because its inquiry focuses on the position of a claimant
rather than upon the character of the asserted claim.' Courts vary
widely in their application of standing requirements2 and, as Su-
preme Court Justice William 0. Douglas said, "[g]eneralizations
about standing to sue are largely worthless as such."$ Thus, it is
essential that this discussion distinguish carefully among the sev-
eral doctrines grouped beneath the rubric standing to sue.4

In broadest terms, standing arises from two doctrines of limi-
tation: the constitutional provisions of article III which extend fed-
eral judicial power only to "cases" or "controversies," and certain
other limitations imposed by the judiciary for the prudent manage-
ment of judicial review.3 The constitutional requirements are
mandatory. A party must have a personal stake in the dispute ad-
verse enough to assure thorough development of the issues' and he
must demonstrate an "injury in fact" caused by the challenged ac-
tivity. The judicial or, as they have come to be called, prudential
limitations upon standing are discretionary and are relaxed in ap-

1. Flast v. Cohen, 392 U.S. 83, 99 (1968). But see Tushnet, The New Law of Standing:
A Plea for Abandonment, 62 CORNELL L. REV. 663 (1977) (resolution of the standing ques-
tion serves as a surrogate for decisions on the merits).

2. See Tushnet, supra note 1, at 663-65.
3. Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 151 (1970).
4. Scott, Standing in the Supreme Court-A Functional Analysis, 86 HARV. L. REv.

645, 646 (1973).
5. 13 C. WRIGHT, A. MILLER & J. COOPER, FEDERAL PRAcTICE AND PROCEDURE § 3531,

at 176 (1975) [hereinafter cited as FEDERAL PRACTICE AND PROCEDURE].
6. Baker v. Carr, 369 U.S. 186, 204 (1962).
7. Association of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 152 (1970).
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propriate cases.8 Prudential limitations are defined negatively as
those restraints upon standing derived other than from article III.
They are shaped by the scope of a particular court's definition of
"injury in fact." Standing decisions thus turn upon two judicial de-
terminations. First, a court must set the limits of article III "injury
in fact," and, second, it must determine if the case presented mer-
its the relaxation of prudential restraints.

The Fifth Circuit addressed standing in two cases during the
survey period. The first, RITE-Research Improves the Environ-
ment, Inc. v. Costle,10 was an environmental protection suit
brought by a nonprofit corporation composed of taxpayers, re-
sidents, and homeowners of Miami Beach, Florida. RITE sought a
declaratory judgment that a sewage disposal research project advo-
cated by its members was not in conflict with federal, state, or lo-
cal pollution control laws." Standing was claimed on both consti-
tutional and statutory grounds.'2  According to RITE,
constitutional standing arose from the claim of unnecessary pollu-
tion of local waters,' 3 while statutory standing arose from section
505 of the Federal Water Pollution Control Act.'4 The district

8. Warth v. Seldin, 422 U.S. 490, 501-02 (1962).
9. See Note, The Generalized Grievance Restriction: Prudential Restraint or Consti-

tutional Mandate?, 70 GEO. L.J. 1157, 1166-70 (1982).
10. 650 F.2d 1312 (5th Cir. May 1981).
11. Id. at 1315.
12. Id. at 1319.
13. Id. at 1314. RITE proposed through its research project to present an alternative

means of sewage disposal known as "deep-current assimilation." Under this method raw
sewage would be piped directly into the deeper waters of the Gulf Stream flowing off the
Florida coast where it would be harmlessly assimilated. The current sewage disposal plans of
the city of Miami Beach and those mandated by the Environmental Protection Agency rul-
ing under which the city was operating called for the "secondary treatment" of raw sewage.
According to RITE, the near shore discharge of secondary treatment chemical effluent
would severely and unnecessarily pollute local waters.

14. Section 505, codified at 33 U.S.C. § 1365, provides in relevant part:
§ 1365. Citizen suits
(a) Authorization; jurisdiction. Except as provided in subsection (b) of this
section [setting forth notice restrictions upon suit], any citizen may commence a
civil action on his own behalf-

(1) against any person (including (i) the United States, and (ii) any other
governmental instrumentality or agency to the extent permitted by the eleventh
amendment to the Constitution) who is alleged to be in violation of (A) an effluent
standard or limitation under this Act or (B) an order issued by the Administrator
or a State with respect to such a standard or limitation, or (2) against the Admin-
istrator where there is alleged failure of the Administrator to perform any act or
duty under this Act which is not discretionary with the Administrator.
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court found RITE's injuries "a generalized grievance . . . too ab-
stract to constitute 'injury in fact,' "15 and denied standing for fail-
ure to satisfy article III. The Fifth Circuit reversed.1 6

The court first examined standing on the constitutional claim.
Under Sierra Club v. Morton,17 article III is satisfied in a suit by a
nonprofit corporation if the alleged illegal action complained of af-
fects the organization or its members in their activities or pas-
times. 8 RITE, whose organization advocated the research project,
was clearly affected by an administrative determination that the
project was illegal, thereby satisfying article III. A typical opinion
would at this point question whether prudential restraints, most
notably the "generalized grievance" restriction referred to by the
district court, would apply to bar standing on the constitutional
claim. The RITE court left this question open and turned to the
statutory claim.' 9

Reviewing section 505, the court found that Congress intended
to create a cause of action with the widest possible scope."0 Con-
gress has defined circumstances constituting "injury in fact" within
the meaning of article III. Moreover, in designing a cause of action
with the widest possible scope, Congress has implicitly directed
the relaxation of prudential restraints upon a party's standing to
assert that cause of action." Because of this implicit statutory di-
rective the court relaxed the prudential restraint of "generalized

The district courts shall have jurisdiction, with regard to the amount in con-
troversy or the citizenship of the parties, to enforce such an effluent standard or
limitation, or such an order, or to order the Administrator to perform such act or
duty, as the case may be, and to apply any appropriate civil penalties under sec-
tion 309(d) of this Act [33 U.S.C. § 1319] ....

(g) Citizen. For the purposes of this section the term "citizen" means a person or
persons having an interest which is or may be adversely affected.

33 U.S.C. § 1365 (1976).
15. RITE-Research Improves the Environment, Inc. v. Costle, 78 F.R.D. 321 (1978),

rev'd, 650 F.2d 1312 (5th Cir. May 1981). The "generalized grievance" restriction bars
standing where the injury alleged by a plaintiff is "shared in substantially equal measure by
all or a large class of citizens." Warth v. Seldin, 422 U.S. 490, 499 (1975). The rationale of
this requirement is that a plaintiff must somehow set his grievance apart from that of the
public at large. See Note, supra note 9, at 1160-61.

16. 650 F.2d at 1314.
17. 405 U.S. 727 (1972).
18. Id. at 735.
19. 650 F.2d at 1319.
20. Id. at 1321.
21. Id. at 1319-22.
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grievance" for the constitutional claim as well.22

RITE clarifies the Fifth Circuit's interpretation of "injury in
fact" and the appropriate exercise of discretion in relaxing pruden-
tial restraints. As to constitutional claims, at least those brought
by nonprofit corporations under environmental protection stat-
utes,23 even an indirect adverse effect to the plaintiff satisfies arti-
cle III. It seems likely, however, that absent a coincident statutory
cause of action the prudential "generalized grievance" restriction
would arise to bar the claim. By definition, article III standing to
bring a statutory cause of action is satisfied if the party has suf-
fered the injury Congress has defined. The stringency of prudential
restraints in such cases will depend on the scope of the statutory
remedy afforded. In particular, RITE advances the proposition
that standing is more accessible if predicated on a combined reli-
ance on constitutional and statutory grounds.

The court's second consideration of standing during the period
came in O'Hair v. White.'4 In O'Hair the court reviewed a panel
decision that plaintiff O'Hair and the affiliated Society of Separa-
tionists, Inc., lacked standing to challenge a provision of the Texas
Constitution allegedly requiring acknowledgment of a supreme be-
ing as a qualification for public office.2 5 Standing was predicated
solely on constitutional grounds.'

The gravamen of appellants' claim was that section 4 of the
Texas Constitution 7 was an establishment of religion in contra-
vention of rights guaranteed by the first, fourteenth, and fifth
amendments to the United States Constitution. 8 Plaintiffs alleged

22. As couched in the opinion: "[aippellant thus asserts two grounds for stand-
ing-one pursuant to Sierra Club, the other pursuant to section 505, and appellant's reli-
ance on their combination is well placed." Id. at 1321.

23. This qualification takes on particular significance when considered in light of Jus-
tice Douglas' dissent in Sierra Club where he argued that the Court should fashion a federal
rule allowing parties to litigate environmental issues before federal agencies or courts "in
the name of the inanimate object to be despoiled, defaced or invaded ...." 405 U.S. at
1369 (Douglas, J., dissenting). See also Stone, Should Trees Have Standing-Toward Legal
Rights for Natural Objects, 45 S. CAL. L. REV. 450 (1972).

24. 675 F.2d 680 (5th Cir. May 1982) (en banc).
25. Id. at 685.
26. Id.
27. Id. TEX. CONST. art. 1, § 4 provides: "No religious test shall ever be required as a

qualification to any office, or public trust in this State; nor shall anyone be excluded from
holding office on account of his religious sentiments, provided he acknowledge the existence
of a Supreme Being."

28. 675 F.2d at 683-84.
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direct injury as a religious minority suffering officially sanctioned
discrimination.2 9 The district court dismissed the complaint for
lack of subject matter jurisdiction over certain defendants and ab-
stained as to the remaining defendants.30 The Fifth Circuit panel
affirmed, holding in part that appellants lacked standing to chal-
lenge section 4 under the establishment clause and that the court
should abstain from adjudicating the due process, equal protection,
and jury seating claims.3'

On rehearing, the court focused on O'Hair's individual claims,
finding that constitutional guarantees created the rights asserted
and that state action arguably contravened those rights."2 This
contravention was "injury in fact" and article III standing was pre-
sent. In dissent, Judge Tjoflat vigorously asserted that under the
Supreme Court's decision in Valley Forge Christian College v.
Americans United for Separation of Church & State, Inc.,"
O'Hair had failed to establish that she was directly and specifically
injured. 4 She was not, for example, prevented from placing her
name on a ballot. Her alleged injury was nothing more than "the
psychological consequence presumably produced by observation of
conduct with which [she] disagrees." 5 It appears the minority
would limit "injury in fact" to a demonstrable and specific instance
of denial of right. In contrast, the majority's interpretation was im-
plicitly broader. Under its view, demonstration of a specific injury
is a prudential rather than constitutional requirement, with speci-
ficity of injury going to the "generalized grievance" question, not
to the question of "injury in fact."

Having found the requisite "injury in fact," the majority
weighed possible prudential restraints to O'Hair's claims and
found them inapplicable. 0 O'Hair's grievance was "a specific re-

29. Plaintiffs alleged they had been singled out for public ridicule, denied the right to
vote for an atheist candidate for state office, denied a fair trial by a jury and judiciary free
from the taint of an unconstitutional prerequisite for these offices, and denied the right to
serve on a jury by virtue of the same infirmity. Id. at 684.

30. O'Hair v. Hill, No. A-78-CA-220, (W.D. Tex. Dec. 27, 1978).
31. O'Hair v. Hill, 641 F.2d 307 (5th Cir. 1981).
32. 675 F.2d at 688-91.
33. 102 S. Ct. 752 (1982).
34. 675 F.2d at 697 (Tjoflat, J., dissenting).
35. 102 S. Ct. at 765, quoted in O'Hair v. White, 675 F.2d 680, 698 (5th Cir. May 1982)

(en banc).
36. 675 F.2d at 689.
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striction on her ability to vote. '3 7 But the court went on in dicta to
consider whether the prudential bar against the "generalized griev-
ance" should apply. Citing Warth v. Seldin,3s the court considered
the nature and source of the alleged injury.3 9 The claim considered
was a violation of plaintiff's right to vote and its source was in con-
travention of that fundamental right by state action. Recognizing
that a political remedy is the only alternative to judicial action, the
court considered the purpose of the constitutional guarantee, to re-
move the freedom to vote "from the rough and tumble of the polit-
ical process,' ' 40 and found that when "a complaint alleges injury
stemming from a clogged democratic process, it would be anoma-
lous to require the plaintiff to seek relief from political institu-
tions.' 4 1 O'Hair thus held that assertion of interference with the
right to vote is not a "generalized grievance" and asserted in dic-
tum that even if it were, the fundamental nature of the right to
vote would give rise to an implicit constitutional directive to relax
the prudential restraint.

O'Hair further clarifies standing in the Fifth Circuit. The sole
requirement of article III is that a plaintiff demonstrate some in-
jury caused by the challenged activity. Specificity or individuality
of that injury is not constitutionally mandated, these being factors
more properly considered by the court in deciding whether pru-
dential restraints apply. From the dicta it appears that the funda-
mental nature of a right asserted should be considered as another
relevant factor. Taken together, RITE and O'Hair advance the
proposition that article III standing requires only some injury or
adverse effect. Prudential restraints are appropriately relaxed if a
constitutional claim is coupled with a statutory claim, the scope of
which is sufficiently broad, or if the constitutional right asserted is
fundamental in nature.

B. Abstention

Federal courts decide constitutional issues reluctantly, reach-

37. Id.
38. 422 U.S. 490, 500 (1975) (nature and source of injury relevant to the applicability

of prudential considerations to defeat standing).
39. 675 F.2d at 689.
40. Id.
41. Id.
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ing them only if there is no alternative basis for a decision."2 Like-
wise, state and federal courts exercise their respective powers with
careful regard for comity between the two judiciaries.4 s These con-
siderations, among others, have given rise to the abstention doc-
trines-lines of authority under which federal courts may refuse to
exercise their otherwise appropriate jurisdiction. Two of these doc-
trines, the Pullman abstention 44 and the doctrine of "Our Federal-
ism" announced in Younger v. Harris,4 5 are relevant to our discus-
sion. The Pullman doctrine asserts that where a constitutional
issue is intertwined with an ambiguous issue of state law and there
is a likelihood that a state court's resolution of the state law ques-
tion will render moot or substantially alter the constitutional issue,
the federal court should abstain from the exercise of its jurisdic-
tion.46 Younger held that the federal courts, based on a concern for
comity between the state and federal judiciaries, should abstain
from enjoining state criminal proceedings unless there is evidence
of bad faith prosecution, harassment, or extraordinary instances of
irreparable harm. Younger abstention in civil cases is appropriate
where the state is a party and the proceeding is closely related to
the state's criminal statutes.48

In addition to the standing issue, the O'Hair court considered
whether it should invoke one or both of these abstention doctrines
and refrain from the exercise of jurisdiction. Applying Pullman to
O'Hair, the majority determined at the outset that section 4 of the
Texas Constitution was not ambiguous.49 Construction of the pro-
vision by state courts involved no possibility of mootness and Pull-
man did not apply to plaintiffs' claims of an unfair trial before a
tainted judiciary or of interference with voting rights. However,
state law was unclear on whether jurors held public office within
the meaning of section 4. Thus, Pullman required abstention on

42. J. NOWAK, R. ROTUNDA & N. YOUNG, HANDBOOK ON CONSTITUTIONAL LAW 83-85

(1978).
43. C. WRIGHT, LAW OF FEDERAL COURTS 229 (3d ed. 1976).

44. The Pullman doctrine traces its origins to Railroad Comm'n v. Pullman Co., 312
U.S. 496 (1941). For a general discussion, see C. WRIGHT, supra note 43, at 218-29.

45. 401 U.S. 37 (1971). See generally C. WRIGHT, supra note 43, at 229-36.

46. 17 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 4241, at 432-33 (1978).
47. 401 U.S. at 56.
48. Henry v. First Nat'l Bank, 595 F.2d 291, 302 (5th Cir. 1979). See also 17 FEDERAL

PRACTICE AND PROCEDURE, supra note 5, § 4254 (1978).
49. 675 F.2d at 693.
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the issues of denial of the right to serve on a jury and of an unfair
trial before an exclusively nonatheist jury panel.50

Plaintiff also sought an injunction against further proceedings
in a state criminal prosecution and four civil cases. Applying the
Younger doctrine, the court found abstention appropriate as to the
injunction of the criminal case.5' The civil cases were, however, pri-
vate in nature and unlikely to offend the state's interest. There-
fore, Younger abstention was not required on the civil claim.52

O'Hair is significant as an indication of the Fifth Circuit's cur-
rent view of Pullman abstention. As stated, the court's decision
not to abstain from the voting rights and tainted judiciary claims
was predicated upon the threshold finding that "[t]here is nothing
ambiguous about section 4.''5S According to the majority, "[tihere
is no room in which the state courts could maneuver to obviate the
necessity of constitutional adjudication.""4 The court then noted
the "high costs" of abstaining where the fundamental right to vote
is allegedly restricted and where statutes purport to authorize
facially impermissible discrimination.55 Judge Tjoflat, dissenting,
agreed with the majority's analysis of the requisites of Pullman ab-
stention but argued that section 4 was "fairly susceptible of an in-
terpretation that would avoid the federal constitutional question""
and that the court was, therefore, required to abstain under Pull-
man. Clearly this dispute went beyond the immediate issue of con-
struction and centered upon whether, and to what extent, federal
courts must seek out ambiguity in state law. Since ambiguity is the
springboard for application of the Pullman doctrine, resolution of
the ambiguity issue decides, as a practical matter, the stringency of
application accorded Pullman abstention.

In analyzing the policy considerations shaping the question of
Pullman abstention, the Supreme Court has stated:

[A] federal court will be forced to interpret state law without the
benefit of state-court consideration and therefore under circum-
stances where a constitutional determination is predicated on a

50. Id. at 694-95.
51. Id. at 695.
52. Id.
53. Id. at 693.
54. Id.
55. Id. at 694.
56. Id. at 699 (Tjoflat, J., dissenting).

[Vol. 14:119
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reading of the statute that is not binding on state courts and may
be discredited at any time-thus essentially rendering the fed-
eral-court decision advisory and the litigation underlying it
meaningless."'

This concern is balanced against the. constitutionally mandated
right of access to a federal forum and the federal court's "solemn
responsibility" to provide that forum.5" Though the majority's de-
cision is predicated on its construction of section 4 as clear and
unambiguous, its reasoning relies more upon the nature of the
right asserted. The court stated that since abstention is a "'discre-
tionary exercise of the court's equity powers,' it should be applied
only in the most extraordinary circumstances when fundamental
rights such as voting rights are involved."' 9 If the court predicated
its decision upon consideration of fundamental rights the practical
effect of O'Hair is to exempt such rights from the application of
Pullman abstention, allowing easier access to a federal forum by a
less stringent analysis of the threshold question of ambiguity of
state law. The dissenting position clearly views the nature of the
right asserted as irrelevant to the abstention question.

C. Diversity

Determination of corporate citizenship has been a controver-
sial issue in the federal law of diversity. 0 In 1853 the Supreme
Court held that a corporation was a citizen of its incorporating
state. 1 Under this rule a corporation whose activities were exclu-
sively confined to one state acquired diversity by virtue of incorpo-
ration in another. In 1958 Congress remedied this inequity by
amending 28 U.S.C. § 1332, adding subsection (c) to create dual
citizenship for corporations in both the incorporating state and the
state in which the corporation maintained its principal place of

57. Moore v. Sims, 442 U.S. 415, 428 (1979).
58. See Kusper v. Pontikes, 414 U.S. 51, 55 (1973).
59. 675 F.2d at 694 (quoting Baggett v. Bullitt, 377 U.S. 360, 375 (1964)).
60. 1 J. MOORE, J. LucAs, H. FINK, D. WECKSTEIN & J. WICKER, MOORE'S FEDERAL

PRACTICE 0.76 (2d ed. 1982) [hereinafter cited as MOORE's FEDERAL PRACTICE]. See also C.
WRIGHT, supra note 43, at 101-07.

61. Marshall v. Baltimore & Ohio R.R., 57 U.S. (16 How.) 314, 327-29 (1853). Marshall
held that a corporation's citizenship was determined by the citizenship of its stockholders.
Id. at 328. Stockholders were conclusively presumed citizens of the incorporating state. Id.

19831
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business.6 2 Diversity was thus prevented in both places. Alien cor-
porations are not explicitly dealt with in the statute and the ques-
tion arises whether an alien corporation maintaining its principal
place of business in a state of the United States has diversity of
citizenship in a claim brought by or against another citizen of that
state.

In Jerguson v. Blue Dot Investment, Inc.,"5 the Fifth Circuit
became the first federal appellate court to address this issue, hold-
ing that an alien corporation whose principal place of business is in
a state of the United States is, for purposes of diversity, a citizen
of that state." In Jerguson a Florida citizen sued defendant Blue
Dot Investment, Inc., a Panamanian corporation, claiming legal
and equitable interests would be damaged by a residential develop-
ment planned by defendant.65 Jurisdiction was predicated on a
federal question and on diversity of citizenship, but Blue Dot
moved to dismiss for lack of subject matter jurisdiction." The dis-

62. Section 1332(c) provides: "For the purposes of this section and section 1441 of this
title, a corporation shall be deemed a citizen of any State by which it has been incorporated
and of the State where it has its principal place of business. ... 28 U.S.C. § 1332(c)
(1976).

63. 659 F.2d 31 (5th Cir. Oct. 1981).
64. Id. at 35. A related question not addressed by the Jerguson court was, if section

1332(c) applies to alien corporations, as the court found that it did, whether the principal
place of business set forth in the statute is to be determined solely on the basis of the
corporation's United States activities (i.e., an interpretation reading "principal place of bus-
iness-within the United States") or with reference to its worldwide operations (i.e., "prin-
cipal place of business--wherever located"). Adoption of the former construction would in-
vest with citizenship an alien corporation whose business in the United States might be
purely nominal. Eisenberg v. Commercial Union Assurance Co., 189 F. Supp. 500, 502
(S.D.N.Y. 1960), a case discussed infra, rejected this interpretation, the court writing:

If a British corporation has located its principal place of business outside of the
United States, however, and has set up two branches in the United States, one in
Chicago and one in New York, and the one in New York is merely its principal
place of business in the United States, no inference can be legitimately drawn
from those facts that it has adopted New York as its actual residence. Its contact
with New York may be so slight that it is still an outsider there.

Id. At least one district court, however, has indicated its willingness to adopt the opposing
view and to determine the principal place of business on the basis of U.S. operations alone.
Sansone v. Ocean Accident & Guar. Corp., 228 F. Supp. 554, 555 (E.D. La. 1964). For a
discussion of this issue, see 13 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3628, at
826-27; 1 MOORE'S FEDERAL PRACTICE, supra note 60, T 0.75[3], at 709.83; Moore & Weck-
stein, Corporations and Diversity of Citizenship Jurisdiction: A Supreme Court Fiction
Revisited, 77 HARv. L. REV. 1426, 1435-36 (1964).

65. 659 F.2d at 32.
66. Id.
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trict court ruled that no federal question appeared and that Blue
Dot was, by virtue of section 1332(c), a citizen of Florida; there-
fore, diversity was unavailable as a predicate for jurisdiction."
Plaintiff appealed only the diversity claim and the Fifth Circuit
affirmed, holding section 1332(c) applicable to alien corporations."
The significance of Jerguson is twofold. First, the decision is the
initial circuit court pronouncement, in the face of divided author-
ity in the district courts, 9 on the duality of diversity citizenship of
alien corporations and second, is a well-reasoned rejection of what
appears to have been the majority position on this issue. 70

In reaching its conclusion in Jerguson the court first reviewed
the text and legislative history of section 1332(c), finding both si-
lent as to applicability to alien corporations. 7

' However, the pur-
pose of the congressional enactment was clear. Congress sought to
ensure that a corporation chartered in another state but essentially
operated on a local basis would be treated the same as a purely
domestic corporation for purposes of diversity.7 2 Conversely, Con-
gress sought to limit federal diversity jurisdiction to those litigants
who were constitutionally guaranteed freedom from local bias-the
out-of-state citizen.7

The controversy in Jerguson centered upon the construction
of the two clauses of section 1332(c). 4 Plaintiff asserted that since
the first clause could grammatically refer only to corporations
chartered in the United States and since the second clause is de-
pendent for its subject upon the first, the second clause must also
refer, and be limited, to those corporations chartered in some state
of the United States. This was the position taken by the Federal

67. Id.
68. Id. at 35.
69. Compare Eisenberg v. Commercial Union Assurance Co., 189 F. Supp. 500

(S.D.N.Y. 1960) (alien corporations are not affected by § 1332(c)) with Southeast Guar.
Trust Co. v. Rodman & Renshaw, Inc., 358 F. Supp. 1001 (N.D. InI. 1973) (alien corporations
with a principal place of business in a state of the United States are citizens of that state for
purposes of diversity jurisdiction). See generally 13 FEDERAL PRACTICE AND PROCEDURE,
supra note 5, § 3628, at 825-26 & nn.8-9.

70. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3628, at 825.
71. 659 F.2d at 32-33.
72. Id. at 33.
73. Id. For an excellent discussion of congressional purpose in the enactment of §

1332(c) as construed by the courts, see Trans World Hosp. Supplies, Ltd. v. Hospital Corp.
of Am., 542 F. Supp. 869, 871-79 (M.D. Tenn. 1982).

74. See supra note 62 and accompanying text.
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District Court for the Southern District of New York in Eisenberg
v. Commercial Union Assurance Co.7

' and the position generally
followed in subsequent considerations of this issue. 6

A contrary analysis appeared in Southeast Guaranty Trust
Co. v. Rodman & Renshaw, Inc.,77 where the court concluded that
the technical construction of Eisenberg was unsupported by any
evidence of a corresponding congressional intent and that applying
section 1332(c) to alien corporations better effectuated the con-
gressional purpose of extending diversity only to those corpora-
tions whose business enterprises were legitimately out-of-state. 8 A
minority of courts have adopted this view.7 9 On the basis of these
conflicting precedents, the Jerguson court held section 1332(c) ap-
plicable to alien corporations, extending dual citizenship to them
and defeating diversity in the present case.80

In so concluding, the Jerguson court failed to review the rea-
soning of a third group of cases. These cases hold that, although
dual citizenship in alien corporations appears a desirable result, ef-
fecting that result by judicial action would be inappropriate absent
evidence of a corresponding congressional intent. Chemical Trans-
portation Corp. v. Metropolitan Petroleum Corp.81 is representa-
tive. The Chemical Transportation court conceded that applying
section 1332(c) to alien corporations did appear to better effectuate
congressional intent, but the court went on to note other factors
conceivably within the contemplation of Congress which militated
against this result.82 The court felt the issues were too uncertain

75. 189 F. Supp. 500, 502 (S.D.N.Y. 1960).
76. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3628, at 825.
77. 358 F. Supp. 1001 (N.D. Ill. 1973).
78. Id. at 1007.
79. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3628, at 825.
80. 659 F.2d at 35. The court stated:
It cannot be inferred from Congress' silence that Congress intended the statute to
be construed one way or the other. . . . Congress intended to limit the diversity
jurisdiction of the federal courts to those out-of-state citizens who should be free
of local bias. Congress decided there was no need for federal court protection of a
corporation with its principal place of business in the same state in which its legal
adversary is a citizen, even though it is incorporated elsewhere. Applying section
1332(c) to alien corporations effectuates that congressional purpose. . . . [A] for-
eign corporation is a citizen for diversity jurisdiction purposes of a state where it
has its principal place of business.

Id.
81. 246 F. Supp. 563 (S.D.N.Y. 1964).
82. Id. at 567. It is within the province of Congress to determine whether diversity

[Vol. 14:119
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and the consequences too far reaching to justify judicial applica-
tion of section 1332(c) in the absence of congressional guidance.
The authorities have approved the reasoning of Chemical Trans-
portation" and the major criticism of Jerguson will likely center
on the wisdom, if not the competence, of judicial action which sig-
nificantly extends an express statutory grant of jurisdiction with-
out some evidence of a congressional intent to do so.

D. Subject Matter Jurisdiction-Federal Tort Claims

In 1946 Congress adopted the Federal Tort Claims Act, recog-
nizing the general principle that the United States should be liable
for the actions of its agent under circumstances in which a private
citizen would be liable." Congress created jurisdiction in the dis-
trict courts to adjudicate claims for money damages arising under
the Act.85 Exceptions to the waiver of sovereign immunity were
also provided and claims falling within these exceptions are barred
by lack of subject matter jurisdiction. One such exception, 28
U.S.C. § 2680(c), retains immunity for claims "arising in respect of
the assessment or collection of any tax or customs duty, or the de-
tention of any goods .. .by any officer of customs . . ... " In
1980 the Supreme Court noted a conflicting interpretation of sub-
section (c) among the circuits.8 7 Some courts held it exempted any
claim arising from the specified situation regardless of the nature

should be withdrawn completely, even from alien corporations without standing to sue in
state courts; whether the impact of the decision upon foreign commerce should be taken
into consideration; whether worldwide or nationwide operations should be the basis for de-
termining the principal place of business.

83. In reference to the Chemical Transportation decision, Professor Moore stated:
While we would resolve these issues in favor of extending diversity jurisdiction to
alien corporations under similar restrictions applicable to domestic corporations,
these considerations, along with others. . . support the wisdom of awaiting legis-
lative action to extend the policies of the 1958 amendment to alien corporations.

1 MooRE's FEDERAL PRACTICE, supra note 60, 1 0.7514], at 709.84.
84. 14 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3658, at 223-24.
85. 28 U.S.C. § 1346(b) (Supp. IV 1980).
86. Section 2680(c) provides:
The provisions of this chapter and section 1346(b) of this title shall not apply to-

(c) Any claim arising in respect of the assessment or collection of any tax or
customs duty, or the detention of any goods or merchandise by any officer of cus-
toms or excise or any other law-enforcement officer.

28 U.S.C. § 2680(c) (1976).
87. Hatzlachh Supply Co. v. United States, 444 U.S. 460 (1980).
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of the claim.8 8 In others, only conduct pursuant to the specific ac-
tions named was exempt from liability, thereby leaving the United
States liable for the negligent damage or loss of merchandise while
it was in government hands.89 In A & D International, Inc. v.
United States,90 the Fifth Circuit announced its position on the
issue, concluding that subsection (c) does not apply to a claim of
negligence against the United States even though that negligence
occurred during the lawful detention of goods by a United States
customs officer. 1 Restated, the opinion appears to hold that sub-
section (c) exempts from liability, and with it, jurisdiction, only the
conduct of United States agents in carrying out the duties speci-
fied in the statute and that the general waiver of immunity applies
to negligent conduct incidental to the performance of those duties.

In A & D International plaintiff corporation's president and
agent (plaintiff) entered the United States and submitted to
United States Customs agents a customs declaration and a brief-
case allegedly containing a consignment of thirty-nine packets of
gemstones from Brazil.92 The plaintiff requested United States
Customs authorities to retain the briefcase until he could arrange
for a customs broker to pick it up, inventory the contents, and seal
the briefcase in plaintiff's presence.9 3 The briefcase was not inven-
toried and it was not at that time sealed. Instead, customs officials
issued a "Receipt for Merchandise Retained in Customs Custody"
upon which was noted "[clustomer requests sealing before sending
for appraisal."'9 Two days later an agent of the broker retained by
plaintiff called for the briefcase, received it, and delivered it to the
United States Customs appraiser. When the briefcase was opened
by the appraiser, it was discovered that five of the alleged thirty-
nine packets listed on the brokerage invoice, comprising approxi-
mately one half of the total value of the consignment, were miss-
ing.95 Plaintiff sued the United States and the brokerage firm, al-
leging negligence in the handling of his property. The district court

88. See 1 MOORE'S FEDERAL PRACTICE, supra note 60, 1 0.65[2-4], at 700.121-.123.
89. Id.
90. 665 F.2d 669 (5th Cir. Jan. 1982).
91. Id. at 672.
92. Id. at 670.
93. Id.
94. Id. at 670-71.
95. Id. at 671.
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exercised jurisdiction and found against the plaintiff."
The Fifth Circuit, on its own motion, considered the threshold

question of subject matter jurisdiction.° If section 2680(c) applied
to the negligent loss of goods in government custody, the action
would be excepted from the Federal Tort Claims Act and sovereign
immunity attached. If the section did not apply, the claim fell
within those contemplated by section 1346(b) and the district
court would have had proper subject matter jurisdiction to decide
the issue of negligence. The court turned to the precedents. In Al-
liance Assurance Co. v. United States,"s the Second Circuit con-
strued subsection (c) with reference to the congressional purpose
in enacting section 2680. It was that circuit's view that Congress
provided these exceptions from liability to facilitate a government
agent's ability to carry out his official duties without the threat of
liability, that subsection (c) was intended to bar claims for conver-
sion arising from official detention of property, and that negligence
during detention of the property should not receive protection be-
cause such a result would in no way further the agent's ability to
carry out his official duties.99 The Alliance court underscored this
conclusion by noting the specificity of section 2680(b) which ex-
pressly bars claims arising from "the loss, miscarriage or negligent
transmission of mail." 100 The Second Circuit maintained that ex-
ceptions to the waiver of sovereign immunity should be read nar-
rowly and that Congress, had it intended a broad exception, would
have specifically so provided. 1' 0 The Fifth Circuit adopted this
view. 1

0 2

Contrary authority comes out of the Third and Fourth Cir-
cuits.103 Courts within these jurisdictions have called Alliance an
anomaly 0' and cite Dalehite v. United States'0 5 for the proposi-

96. Id. at 671-72.
97. Id. at 672.
98. 252 F.2d 529 (2d Cir. 1958).
99. Id. at 534.
100. Id.
101. Id.
102. 665 F.2d at 672.
103. Kosak v. United States, 679 F.2d 306 (3d Cir. 1982) (requiring strict construction

of any exception to waiver of sovereign immunity); S. Schoenfeld Co. v. S.S. Akra Tenaron,
363 F. Supp. 1220 (D.S.C. 1973) (construing 28 U.S.C. § 2680(c) to bar any claim arising out
of the detention of goods in government custody).

104. S Schoenfeld Co. v. S.S. Akra Tenaron, 363 F. Supp. 1220, 1223 (D.S.C. 1973).
105. 346 U.S. 15 (1953).
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tion that sovereign immunity is the rule and that legislative depar-
ture from it must be strictly construed. These cases hold generally
that section 2680(c), since it provides no clear relinquishment of
immunity, must be construed as excepting from waiver any claim
arising out of the specified situation, whether it be for ordinary
negligence or negligence in the act on behalf of the government.106

In the most recent of these cases, Kosak v. United States,"0 7 a dis-
senting opinion reached the same result that the Fifth Circuit
came to in A & D International. Pointing out the anomaly of fail-
ing to distinguish between immunity for claims arising out of negli-
gence in the line of duty and immunity for claims of ordinary neg-
ligence in conduct incidental to those duties, the dissent construed
Dalehite to require merely that the outer demarcations of sover-
eign immunity be construed strictly and that internal exceptions to
the waiver of that immunity should not be construed expansively
against the citizen to defeat a remedy. 0 8 These concerns were also
those of the Fifth Circuit and the dissent seems an apt paraphrase
of the implicit holding in A & D International.

It seems clear that section 2680(c) does not, on its face, justify
the interpretation given it by the Fifth Circuit. It also seems cer-
tain from the absence of legislative discussion of the issue" 9 that
factual situations like those in A & D International were not
within congressional contemplation at the enactment of subsection
(c). However, lacking these interpretive guides, the court adhered
firmly to the general congressional purpose of the Federal Tort
Claims Act and the result seems altogether consonant with that
purpose; far more so than that dictated by the opposing authority
of the Third and Fourth Circuits.

E. Class Actions

In Nichols v. Mobile Board of Realtors, Inc.,110 the Fifth Cir-
cuit faced the issue of whether an intervening member of a puta-
tive class may appeal a decertification order from a case in which
final judgment has been entered, but in which no plaintiff has en-

106. S Schoenfeld Co. v. S.S. Akra Tenaron, 363 F. Supp. 1220, 1223 (D.S.C. 1973).
107. 679 F.2d 306 (3d Cir. 1982) (Weis, J., dissenting).
108. Id. at 309-10.
109. See Hatzlachh Supply Co. v. United States, 444 U.S. 460, 464-65 & n.4 (1980).
110. 675 F.2d 671 (5th Cir. May 1982).
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dured a trial on the merits.' The court held the decertification
order appealable.'

Nichols involved a suit alleging a price fixing conspiracy in the
real estate brokerage services market in Mobile, Alabama. The dis-
trict court conditionally certified two classes but, upon motion of
defendants, ultimately entered a decertification order as to both. " "
Following entry of the decertification order, the original plaintiffs
accepted defendants' settlement offer and the district court en-
tered final judgment, dismissing the claim with prejudice.'1 Appel-
lants, putative members of the decertified class, moved to inter-
vene solely for the purpose of appealing the decertification order
and filed a notice of appeal. The appeal was dismissed and the
claim was remanded to the district court, which granted appel-
lants' motion to intervene, allowing them to file a new notice of
appeal.' Defendants moved to dismiss on grounds that the appeal
was interlocutory."'

Defendants argued that since no plaintiff had endured a trial
on the merits, appellants' appeal, under Coopers & Lybrand v.
Livesay,"I failed to meet the "final decision" requirements of 28
U.S.C. § 1291.18 The court reviewed the Supreme Court's decision
in Livesay and concluded that decertification orders were, of them-
selves, interlocutory because the plaintiffs were then free to pursue
their claims individually, not because the orders preceded a trial
on the merits of the case."" Livesay, then, does not require a trial
on the merits for "final decision" under section 1291. Plaintiffs in
the present case, having received a dismissal with prejudice, were

111. Id. at 673.
112. Id.
113. Id.
114. Id.
115. Id.
116. Id.
117. 437 U.S. 463 (1978).
118. 28 U.S.C. § 1291 provides:
Final decisions of district courts

The courts of appeals shall have jurisdiction of appeals from all final decisions
of the district courts of the United States, the United States District Court for the
District of the Canal Zone, the District Court of Guam, and the District Court of
the Virgin Islands, except where a direct review may be had in the Supreme
Court.

28 U.S.C. § 1291 (1976).
119. 675 F.2d at 674.
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not free to pursue their claims individually. Livesay was distin-
guished, the judgment was final as to the intervenors, and the
decertification order was appealable.120

Defendants also cited two cases, from the Tenth and Ninth
Circuits, respectively, in support of this challenge to the appeala-
bility of the decertification order."" The court acknowledged the
contrary rule of these cases but stated they had been overruled sub
silentio in the Fifth Circuit.12' In reply, the Nichols court cited
McGowan v. Faulkner Concrete Pipe Co.,1 2

3 decided by the Fifth
Circuit earlier in this survey period, in which plaintiff's application
for decertification was denied by the district court and his suit
subsequently dismissed for want of prosecution-procedural devel-
opments identical to those in the cases cited by defendants." 4 On
appeal the court, without considering the appealability of the certi-
fication claim, reversed the dismissal and affirmed denial of certifi-
cation."25 Defendants' cases were not cited and, on this basis, the
Nichols court held that dismissal with prejudice at the trial level
was a sufficiently final decision from which to take an appeal in the
Fifth Circuit."26

The underlying difficulty in these cases lies in the peculiar na-
ture of the class action. In many instances the meaningfulness of
the rights asserted depends upon the certification of plaintiffs as a
class because, as a practical matter, the expense of complicated lit-
igation often cannot be justified in the redress of isolated and indi-
vidual injury. 12 When certification is denied at the trial level, the
practical effect of the denial is to render meaningless the availabil-

120. Id. at 675.
121. Bowe v. First of Denver Mortgage Investors, Inc., 613 F.2d 798 (10th Cir.), cert.

denied, 447 U.S. 906 (1980) (if a lawsuit is dismissed for want of prosecution, decertification
orders are not appealable because facts in the case do not provide sufficient finality to allow
an appellate court to take hold of the merits of the plaintiffs standing as a representative of
his class); Huey v. Teledyne, 608 F.2d 1234 (9th Cir. 1979) (dismissal for failure to prosecute
does not merit an exception to the "finality of decision" requirement because the policy
against piecemeal review applies in that case as well).

122. 675 F.2d at 675.
123. 659 F.2d 554 (5th Cir. Oct. 1981).
124. Id. at 555.
125. Id. at 558-60.

126. 675 F.2d at 675.
127. Note, Interlocutory Appeal From Orders Striking Class Action Allegations, 70

COLuM. L. Ray. 1292, 1293 (1970).
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ity of the judicial forum.128 Prior to the Livesay case, an exception
to the final judgment rule of section 1291 was permitted under the
"death knell" doctrine.'" First announced in Eisen v. Carlisle &
Jacquelin," the "death knell" doctrine allowed appellate review
under section 1291 where, without the incentive of group recovery,
the appellant would be forced to abandon his claim; where, in
practical effect, the decertification order sounded the "death knell"
of the cause of action. 13 In Livesay the Supreme Court unani-
mously rejected this doctrine, holding that orders relating to class
certification are not independently appealable under section
1291.132 The principal basis for this decision was that the "death
knell" doctrine effectively frustrated a legislative policy determina-
tion embodied in section 1291-avoidance of the piecemeal dispo-
sition of single controversies. 133 The question remaining after Live-
say is, therefore, what action in the district court invests the
adjudication with sufficient "finality" to accommodate legislative
policy? It is upon this question that the circuit courts divide. After
Nichols and McGowan the position of the Fifth Circuit seems
clear. This court has read Livesay narrowly. Although a bare ap-
peal of decertification will not meet the requirements of "finality
of decision," and although the "death knell" doctrine is dead as an
exception to the rule against interlocutory appeals, section 1291 as
interpreted by the Fifth Circuit does not require a trial on the
merits. So long as the original plaintiffs are not free to pursue their
claims individually, appeals from decertification orders may be
taken in the Fifth Circuit.

F. Removal Jurisdiction-Discretionary Remand

Remand of a case after it has been removed to federal court is
governed by 28 U.S.C. § 1447(c), providing: "If at any time before
final judgment it appears that the case was removed improvidently
and without jurisdiction, the district court shall remand the case,

128. Note, Dismissal of Class Actions; The Small Claim Plaintiff and the Doctrine of
Finality Under 28 U.S.C. § 1291, 29 WASH. & LEE L. REv. 465, 465-66 (1972).

129. Coopers & Lybrand v. Livesay, 437 U.S. at 469.
130. 370 F.2d 119 (3d Cir. 1966), cert. denied, 386 U.S. 1035 (1967).
131. 437 U.S. at 470-71.
132. Id. at 477.
133. Id. at 474-75.
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and may order the payment of just costs."'1 34 Once the federal re-
moval predicate has been established, however, its subsequent
elimination from the case does not in all instances require remand
to state court.13 5 The question arises, if a properly removed case
has lost the party or issue which caused removal, yet the court's
jurisdiction over the remaining issues is unimpaired, has the court
the discretion to remand the case to state court? And, if there is
such a discretion, what are the parameters of its exercise? The
Fifth Circuit addressed these questions in IMFC Professional Ser-
vices of Florida, Inc. v. Latin American Home Health, Inc.136

IMFC brought suit in state court against Latin American and
Aetna Life and Casualty Insurance Company claiming breach of
contract and damages of $150,000."' During the course of the ac-
tion Latin American filed a third party complaint against the De-
partment of Health and Human Services (HHS)."8' HHS removed
the case to federal court under 28 U.S.C. § 1442(a)(1).13  The fed-
eral court dismissed the third party complaint against HHS be-
cause Latin American had failed to exhaust administrative reme-

134. 28 U.S.C. § 1447(c) (1976).
135. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 5, § 3608, at 658-59.
136. 676 F.2d 152 (5th Cir. May 1982).
137. Id. at 155. Defendant Latin American, a home health care business, entered into

a contract with IMFC under the terms of which IMFC was to purchase at a discount the
medicare reimbursement receivables of Latin American. These receivables were to be paid
by the Department of Health and Human Services (HHS) through its intermediary, Aetna
Life and Casualty Insurance Company. Payment was to be made directly from Aetna to
IMFC and Latin American was to repurchase all receivables not collected by IMFC within
eight months. Aetna commenced payments to IMFC; however, after a few months Aetna,
contending the discount on the purchased accounts was improper as an implicit interest
charge, ceased making payments to IMFC, making them directly to Latin American instead.
IMFC demanded that Latin American, pursuant to its agreement, repurchase the receiv-
ables IMFC had not collected. Latin American refused. Id. at 155-56.

138. Id. at 155.
139. Id. Section 1442(a)(1) provides:
(a) A civil action or criminal prosecution commenced in a State court against any
of the following persons may be removed by them to the district court of the
United States for the district and division embracing the place wherein it is
pending:

(1) Any officer of the United States or any agency thereof, or person
acting under him, for any act under color of such office or on account of
any right, title or authority claimed under any Act of Congress for the
apprehension or punishment of criminals or the collection of the reve-
nue ....

28 U.S.C. § 1442(a)(1) (1976).
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dies."40 Simultaneously, the court considered and granted IMFC's
motion for summary judgment, awarding damages in the full
amount claimed.14

1 On appeal, Latin American argued that elimi-
nation of the third party complaint against HHS destroyed the
court's jurisdiction to consider IMFC's summary judgment motion
since, at that point, the only matter remaining before the court was
a state law claim between nondiverse parties. 2 The court rejected
this argument, noting that while some post-removal developments
have jurisdictional impact, 4" those in the present case did not. 44

The summary judgment motion was thus properly before the
court.

Latin American's more interesting argument, and the one con-
sidered in detail here, was that even if the district court had juris-
diction to consider this case after the dismissal of HHS, it never-
theless had discretion to remand and should have done so.14

5 In
examining this claim the court noted two cases. In Murphy v.
Kodz,146 the Ninth Circuit held that, if the predicate for federal
removal is dropped from a case and if there has been no substan-
tial commitment of judicial resources to the adjudication of the
nonfederal claims, there is a general discretion in the district court
to remand the case to state court. 47 Murphy was read by the
Latin American court with reference to Thermtron Products, Inc.
v. Hermansdorfer, 48 in which the Supreme Court held that a dis-
trict court could not remand because of its crowded docket. 49 Tak-
ing both decisions together, the Latin American court concluded
that discretion is an element in determining the propriety of re-
mand, but, to satisfy the requirements of Thermtron Products, the

140. 676 F.2d at 155.
141. Id.
142. Id. at 155-56.
143. E.g., In re Merrimack Mut. Fire Ins. Co., 587 F.2d 642 (5th Cir. 1978) (addition of

a nondiverse party).
144. 676 F.2d at 157.
145. Id. at 159.
146. 351 F.2d 163 (9th Cir. 1965).
147. Id. at 168. Reasoning that retention of jurisdiction under these circumstances

might be tantamount to "making the tail wag the dog," the court based its finding of discre-
tion on the general proposition "that existence of power to adjudicate a controversy is not
always coextensive with its exercise." Id. at 167-68 (quoting Moynahan v. Pari-Mutuel Em-
ployees Guild, Local 280, 317 F.2d 209, 212 (9th Cir. 1963)).

148. 423 U.S. 336 (1976).
149. Id. at 344.
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discretion must be based on clearly articulated authority.5 0 Can-
vassing related procedural doctrines, the court found examples of
such authority in the separate claim removal provision of section
1441(c)" 11 and in the discretionary necessities of the abstention
doctrine.5 2 Answering defendant's claim directly, the court agreed
that the district court had discretion to remand the instant case
after HHS was dismissed since authority for remand is clearly ar-
ticulated in the ancillary jurisdiction created in section
1442(a)(1). 55 However, since the request for remand antedated the
district court's ruling on the summary judgment motion, defendant
was estopped from awaiting the outcome of dispositive motions
and then requesting that they be vacated as an abuse of
discretion. 54

Ultimately, the question before the court in Latin American
was whether Thermtron Products precludes discretion in the re-
mand of a properly removed federal case after the predicate for
removal is eliminated. The Fifth Circuit view is that it does not;
that discretion is available if there is clear authority for its
exercise.

In Thermtron Products remand was predicated solely on the
congestion of the district court's docket and the Court invalidated
the order, holding that the district court exceeded its authority in
remanding on grounds not permitted by section 1447(c). 55 Because
that statute provides only for remand where removal was allowed
"improvidently and without jurisdiction,"' 5 a literal reading of the
Court's language would arguably preclude discretion altogether.
The Court amplified its holding by referring to lower court cases
which have considered the issue and these opinions, too, seem to
preclude discretion in the remand decision.' Upon closer exami-

150. 676 F.2d at 159-60.
151. Id. at 160.
152. Id.
153. Id.
154. Id.
155. 423 U.S. at 351.
156. 28 U.S.C. § 1442(c) (1976).
157. 423 U.S. at 345 n.9. In Romero v. ITE Imperial Corp., 332 F.Supp. 523, 526

(D.P.R. 1971), for example, the court held that "[o]nce the statutory requirements for the
right of removal have been met, this court cannot order a remand on discretionary grounds
such as the alleged speedier trial to be afforded the plaintiff." Likewise, in Vann v. Jackson,
165 F. Supp. 377, 381 (E.D.N.C. 1958), the court stated: "where Congress has provided both
a state and a federal forum, and has further provided for actions first brought in state court
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nation of the lower federal precedents, however, it appears that the
present case and Murphy may well be distinguishable.

In the cases cited in Thermtron Products and in Thermtron
Products itself, there was no change in the jurisdictional makeup
of the litigation between removal and the motions for discretionary
remand. The question in all three cases was simply whether, on the
facts as they stood at the time of removal, a discretionary remand
was within the power of the district court. It must be stressed that
in both Murphy and the present case, the jurisdictional configura-
tion was affected by post-removal developments. Though these de-
velopments were not so severe as to destroy the jurisdiction of the
court, they undermined it demonstrably. The statutory provision
for remand is no less a statutory right than the privilege of federal
removal. As such, it must be construed according to the congres-
sional purpose in extending that provision. The congressional pur-
pose of section 1447(c) is twofold: to limit the jurisdiction of the
federal courts to controversies properly before them and, implicit
in that proposition, to ensure that controversies more properly ad-
judicated in state court have the benefit of that forum. As the
Ninth Circuit pointed out in Murphy, the power of the federal ju-
diciary extends only to cases specifically enumerated and "absent
some independent head of federal jurisdiction, retention of the
non-federal claims involves the court with subject matter at the
periphery of United States judicial power. ' ' 15

8 In light of these con-
stitutional and congressional considerations, the limited discretion
proposed by the Fifth Circuit both accommodates the constraints
of Thermtron Products and, by avoiding a wooden construction of
the federal removal statute, accommodates the apparent congres-
sional purpose therein. Discretionary remand, where there is
clearly articulated authority for it, is entirely proper.

D.S.M.

II. TRIAL AND APPELLATE PROCEDURE

A. Consent Decrees

The Fifth Circuit heard two important cases involving consent

to be removed to the federal court, no discretionary power exists to remand the case to the
state court."

158. Murphy v. Kodz, 351 F.2d 163, 165 (9th Cir. 1965).
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decrees. The first, Roberts v. St. Regis Paper Co., 59 presented
three issues arising from a 1972 consent decree: whether the dis-
trict court's consent order was appealable (the major focus of the
case); whether the consent decree expired after five years; and
whether equity allowed the enforcement of the consent decree
against the employer.160

In Roberts black employees filed a class action suit alleging
discrimination against their employer, St. Regis Paper Company,
and the representative labor unions."' The parties, after extensive
discovery, but prior to evidentiary hearings, entered into a settle-
ment. The district court approved the settlement and entered a
consent decree on January 28, 1972. In the decree the court re-
tained jurisdiction for five years.162

On December 30, 1976, the employees filed motions seeking to
modify the decree and to extend the court's jurisdiction over it.1 3

The paper company argued that the court lacked jurisdiction and
that the employees were estopped by laches. The district court on
January 30, 1978, entered an order nunc pro tunc December 31,
1976, and extended its jurisdiction over the consent decree, stating
in its order that the employees' motions were timely filed and that
the court retained jurisdiction, enabling it to consider the timeli-
ness issue and the employees' contempt allegations.'"

The substantive issues raised by the employees, however, were
not decided because they filed a motion for a preliminary injunc-

159. 653 F.2d 166 (5th Cir. Aug. 1981).
160. Id. at 168-72.
161. Id. at 168.
162. Id.

This decree extended certain privileges to members of the affected class, in-
cluding, inter alia, utilization of a system of mill seniority rather than job or de-
partmental seniority with respect to job assignments. The consent decree con-
tained a disclaimer of any liability and recited that the decree did not "constitute
a finding or adjudication of any discriminatory act or practice on the part of the
defendants."

The consent decree required the company to submit to the court semi-annual
reports concerning both employees within the affected class and new job appli-
cants. The decree also contained a clause entitled "XVI Jurisdiction" which pro-
vides: "Jurisdiction in this action for such other and further relief as may be ap-
propriate consistent with this order is hereby retained until January 1, 1977,
unless sooner modified, dissolved or extended."

Id.
163. Id.
164. Id. at 168-69.
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tion and partial summary judgment, seeking a court order declar-
ing the paper company to be continually obligated by the consent
decree.' 60 The paper company argued that the district court lacked
jurisdiction because the consent decree had a term of five years
and had expired on January 1, 1977.166 In the alternative it argued
that enforcement of the seniority provisions of the consent decree
would be contrary to the existing law s7 as established in Interna-
tional Brotherhood of Teamsters v. United States.'6s In light of
Teamsters the paper company argued it was inequitable to permit
prospective enforcement of the decree. The district court, however,
held that the life of the consent decree was not limited by the ju-
risdictional qualification and thus it had jurisdiction to consider
alleged violations of the decree.16 9

On appeal, the Fifth Circuit first had to determine whether
the district court's order, which was not a final order, was appeala-
ble.17 0 To be an appealable interlocutory order, the order must be
one that "grants, continues, modifies, refuses or dissolves, or ref-
uses to dissolve or modify an injunction.' 171 Citing the United
States Supreme Court and a prior Fifth Circuit decision,17

2 the
Fifth Circuit stated that "a consent decree may constitute an in-
junction for purposes of § 1292(a)(1),' 73 thus vesting appellate ju-
risdiction. In this respect the Fifth Circuit determined that the pa-
per company was asking the district court to deny the employees'

165. Id. The appellees sought a court order declaring appellants to be continually obli-
gated "to abide by the provisions of the Consent Decree mandating the permanent use of
mill seniority when members of the affected class compete for employment positions." Id.

166. Id.
167. Id. at 169.
168. 431 U.S. 324 (1977). The Supreme Court in Teamsters held that courts may not

modify a seniority system which was not established nor operated with a discriminatory
purpose even if it perpetuates the effects of past discrimination. Id. at 353-54.

169. 653 F.2d at 169.
170. Id.
171. Id.
172. See Carson v. American Brands, Inc., 450 U.S. 79 (1981); Myers v. Gilman Paper

Co., 544 F.2d 837 (5th Cir.), modified on other grounds, 556 F.2d 758 (1977).
173. 653 F.2d at 170. Section 1292(a)(1) provides in part:
(a) The courts of appeals shall have jurisdiction of appeals from:

(1) Interlocutory orders of the district courts of the United States, the United
States District for the District of the Canal Zone, the District Court of Guam, and
the District Court of the Virgin Islands, or of the judges thereof, granting, contin-
uing, modifying, refusing or dissolving injunctions, except where a direct review
may be had in the Supreme Court ....

28 U.S.C. § 1292(a)(1) (1976).
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request for an injunction to enforce the consent decree. Therefore,
in denying the paper company's request the trial court in effect
refused to dissolve the injunction. 174

In Roberts the court noted that the Supreme Court recently
reaffirmed the position that a litigant must show that an interlocu-
tory order has the effect of refusing the injunction in order for it to
be appealable. 17 5 The appellant must show that the interlocutory
order " 'might have [a] serious, perhaps irreparable, consequence'
and can be "'effectually challenged'" only by immediate appeal. 176

Although the Fifth Circuit noted that the case at bar involved the
refusal to dissolve an injunction rather than the refusal to grant an
injunction,1

7 the court held that the case met the requirements of
the Supreme Court and was statutorily appealable. 1

7
8

Addressing the merits of Roberts, the Fifth Circuit continued
its practice of treating the decree as a contract which must be con-
sidered under traditional contract construction. Using this analysis
the court must look to the unambiguous language of the decree
without relying on additional information. 79

The Fifth Circuit determined that the decree was binding on
the paper company. The district court had held that the consent
decree remained in "effect in perpetuity.' ' 80 The Fifth Circuit, in a
more limited decision, held that the decree's own terms forced the
recognition of mill seniority while other issues not before the court
were left unaddressed.'L8

Another important case regarding consent decrees was United
States v. City of Miami.8 2 The court had previously heard this
case183 and determined that the trial court's role was somewhere
between the accepted "hands off" role and the role in "exceptional
circumstances.' ' 8 In Miami I the court held that a decree is pre-
sumptively valid and that the trial court need only decide that the

174. 653 F.2d at 170.
175. Id. See Carson v. American Brands, Inc., 450 U.S. 79, 84 (1981).
176. 653 F.2d at 170 (quoting Carson v. American Brands, Inc., 450 U.S. 79, 84

(1981)).
177. 653 F.2d at 170.
178. Id. See 28 U.S.C. § 1292(a)(1) (1976).
179. 653 F.2d at 171.
180. Id. at 172.
181. Id.
182. 664 F.2d 435 (5th Cir. Dec. 1981) (Miami H).
183. 614 F.2d 1322 (5th Cir. 1980) (Miami I).
184. Id. at 1330-34.

[Vol. 14:119



CIVIL PROCEDURE

consent decree is not "unconstitutional, unlawful, contrary to pub-
lic policy, or unreasonable. ' 18 5 However, the Fifth Circuit, after its
1980 decision, granted a petition to rehear the case en banc. 8e The
Miami II court, however, was unable to reach a majority opinion
regarding the scope of remand although a majority did agree that
at least the relief outlined in Judge Rubin's opinion should be
granted.'

8 7

Miami I was originally filed by the United States in 1975 as a
discrimination suit against the city and two organizations of police
officers, the Fraternal Order of Police (FOP) and the Miami Police
Benevolent Association (PBA). After the FOP and the PBA filed
their answers, they moved to dismiss the complaint; however, dur-
ing this time negotiations were taking place between the city and
the federal government. These negotiations resulted in the entry of
a consent decree, which the FOP moved to vacate. The district
court granted the motion, stating the consent decree was "improvi-
dently signed" because some of the provisions ran afoul of the col-
lective bargaining agreement previously signed by the city and the
FOP. '8 The district court directed the FOP to specify the provi-
sions that were in controversy so that the parties might reach an
agreement. Prior to this the discovery had been stayed, but the
order was lifted, after which the United States and the city an-
swered most of the FOP's interrogatories.' 9

The United States and the city of Miami, in order to reinstate
the consent decree, filed a motion accompanied by an affidavit
stating that the FOP and the city were unable to resolve their dif-
ferences. 90 Thereafter, a hearing on the motion was held and the
FOP was asked to state its objections to the consent decree. The
FOP urged that enforcing the decree against the fraternal order
without a trial between the city and the United States was im-
proper, that the decree was invalid, and that it violated the FOP's
constitutional rights."' At the hearing the city and the United
States submitted modifications to the proposed decree and the

185. Id. at 1333.
186. 625 F.2d 1310 (5th Cir. 1980).
187. 664 F.2d 435, 436 (5th Cir. Dec. 1981).
188. Id. at 438.
189. Id.
190. Id.
191. Id. The FOP argued that the decree violated the Constitution in that it would

discriminate against whites and that it instituted a quota system. Id.
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court entered the modified consent decree over the objection of the
FOP.192 The district court held that the decree did not violate the
contractual relationship between the city of Miami, the FOP, and
the PBA and that it was constitutionally valid and should, there-
fore, be recognized by the court.193 The Fifth Circuit affirmed the
district court's holding; 194 however, the court did grant a petition
to rehear the case en banc, 19 thus vacating the panel opinion. 96

Citing Roberts, the Fifth Circuit established appellate jurisdic-
tion, holding that if a district court can create an appealable order
by refusing to enter a decree, then a court can similarly confer the
same status to an order by allowing the decree's entry. 97 But, an
appealable order may not be challenged by a party without stand-
ing. Therefore, the FOP could not challenge provisions affecting
only the city and municipal employees outside the police depart-
ment or police department applicants who were not members of
the FOP; since no one else came forward these provisions remained
in force. 98 However, the Fifth Circuit remanded the case with re-
gard to those portions of the consent decree concerning promotion
that adversely affected the FOP members and the contractual rela-
tionship between the city and the FOP. 9 The court qualified the
remand, reasoning that if the government could prove that affirma-
tive action is appropriate for the affected class of individuals, the
district court using its "sound equitable discretion" could formu-
late effective relief.200

In previous cases the Fifth Circuit had established two stan-
dards of review regarding consent decrees. The court adopted one
appellate review standard for a trial court's approval of a consent
decree 20 ' and a different standard for a trial court's denial of a con-

192. Id. at 439.
193. Id.
194. 614 F.2d 1322 (5th Cir. 1980).
195. 625 F.2d 1310 (5th Cir. 1980).
196. Id. See 5TH CIR. R. 17.
197. 664 F.2d at 445 (citing Roberts v. St. Regis Paper Co., 653 F.2d 166, 169-70 (5th

Cir. Aug. 1981)).
198. 664 F.2d at 445 n.20. "The FOP's collective bargaining agreement with the City

gave the union no voice in the hiring of police or other municipal officers." Id.
199. Id. at 448.
200. Id.
201. 614 F.2d at 1334-35. The appellate review standard of a trial court's approval of a

consent decree depends on a variety of factors such as the court's familiarity with the fac-
tual issues and the legal arguments, the expertise and experience of counsel for the various
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sent decree.""2 The Fifth Circuit in Miami II relied more on the
rationale espoused in United States v. City of Alexandria20 than
the rationale of Miami I.

In Miami If the court stated that the decree requires a more
exacting examination because it reaches into the future and has
continuing effect. The court should determine that its power is not
placed behind a decree which violates a constitutional, statutory,
or common law principle. In addition, the effect on third parties
must be neither unreasonable nor proscribed."0" The court con-
cluded that the part of the consent decree affecting the consenting
parties (the city and federal government) was proper, but because
it affected objecting third parties (the FOP) in some way, it could
not properly be concluded a valid consent decree. 00

Although the court's policy is to encourage settlements, the
consent decree, when it involves additional parties and reaches
into the future, appears to require the more careful examination
adopted in City of Alexandria.

B. Discretionary Power of the Court

The Fifth Circuit in Marcus v. St. Paul Fire & Marine Insur-
ance Co.20° endorsed the Eighth Circuit's concept of "negative dis-
cretionary function."'2 7 In Marcus the plaintiff had filed suit
against his malpractice insurer, St. Paul Fire and Marine Insur-
ance Company (St. Paul), for breach of contract. The insurance
policy was to provide the plaintiff, an attorney, with liability pro-
tection but the insurance company failed to defend and also failed
to appear in several suits against him. 08

Plaintiff's former clients brought actions against him in state
court and judgment was entered against him in each of these ac-
tions. He was unable to pay these awards and the clients brought

parties, and the reasonableness of the parties' positions. Id. at 1335.
202. United States v. City of Alexandria, 614 F.2d 1358, 1362 (5th Cir. 1980). The

court used a closer scrutiny in the denial of a consent decree because of the public policy
favoring voluntary settlement. Id.

203. 614 F.2d 1358, 1362 (5th Cir. 1980).
204. 664 F.2d at 441.
205. Id. at 442.
206. 651 F.2d 379 (5th Cir. July 1981).
207. McLain v. Meier, 612 F.2d 349, 356 (8th Cir. 1979), on remand, 496 F. Supp. 462

(D.N.D. 1980), af/'d in part and rev'd in part, 637 F.2d 1159 (8th Cir. 1980).
208. 651 F.2d at 380.
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parallel actions in state courts against St. Paul in light of its obli-
gation pursuant to the professional liability policy. 209 However, St.
Paul was granted summary judgment because the court reasoned
that the policy only required payment for the attorney's perform-
ance of legal services.211 The decisions were appealed to the Su-
preme Court of Alabama.1

In the meantime, Marcus filed suit in the District Court for
the Middle District of Alabama, alleging breach of contract; negli-
gent failure to perform the contractual duty owed under the insur-
ance policy; and wilful, tortious, and bad faith breach of the insur-
ance policy.' 1' The district court granted St. Paul summary
judgment (prior to the decision by the Alabama Supreme Court)
on the clients' cases on grounds of "stare decisis and collateral es-
toppel, if not res judicata.""'  The district court reasoned that it
was bound by the state court's determination that the obligation
was not covered by the insurance policy. However, the district
court granted Marcus the right to refile his suit if the Alabama
Supreme Court reversed the policy coverage determination, which
it did, and this appeal followed.

In deciding the case, the Fifth Circuit stated that judicial dis-
cretion requires that no party should be prevented from pursuing
its case despite the looming expedient of summary judgment."14

The court termed this denial of a summary judgment, even when a
party might otherwise be entitled to it, as a "negative discretionary
function." The Fifth Circuit explained that a district judge can
deny a rule 56 motion'16 for policy reasons by the use of this "neg-

209. Id. at 381.
210. Id.
211. Id.
212. Id.
213. Id.
214. Id. at 382.
215. FED. R. Civ. P. 56 provides:

(a) For Claimant. A party seeking to recover upon a claim, counterclaim, or
cross-claim or to obtain a declaratory judgment may, at any time after the expira-
tion of 20 days from the commencement of the action or after service of a motion
for summary judgment by the adverse party, move with or without supporting
affidavits for a summary judgment in his favor upon all or any part thereof.

(b) For Defending Party. A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought may, at any time, move
with or without supporting affidavits for a summary judgment in his favor as to all
or any part thereof.
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ative discretionary function."O This ruling extends the discretion-
ary power of the trial judge in summary judgment matters even
though the judge may base his decision on policy considerations
and employ this new "negative discretionary function" to deny the
motion. However, on appeal this "negative discretionary function"
may be difficult to review. The court leaves open the standard of
review to be applied to a judge either for his use or nonuse of this
function.

In another matter of discretionary power, the Fifth Circuit es-
tablished a new standard for determining when a jury should be
excluded from hearing a case because of the case's complexity. In
Cotten v. Witco Chemical Corp.,1 the court concluded that in or-
der for a plaintiff's jury demand to be struck due to the complexity
of the case, the "most difficult"' 18 standard cannot be applied. In-
stead, the court followed the lead of the Third Circuit,' 9 holding
that the jury demand should be struck only when the trial judge
determines that a jury would be unable to render a rational deci-
sion after considering all the evidence and relevant law.12 0 The
court determined that any lesser standard would dilute the consti-
tutional right to a trial by jury.22 By adopting this "rational deci-
sion" test rather than the "most difficult" test, the Fifth Circuit
has restricted the district court's discretionary power. By this mea-
sure the Fifth Circuit has limited the discretionary power of the
trial judge and in so doing has upheld the individual's constitu-
tional right to a jury trial.

In Bottazzi v. Petroleum Helicopters, Inc.,2" the Fifth Circuit
enlarged the discretionary power of the court's ability to consoli-
date suits. Bottazzi filed separate suits less than two months apart
seeking damages for psychological and psychiatric injuries sus-
tained in two separate helicopter accidents-one of which occurred
in June and the other in October of 1977. The operator of the heli-
copters, Petroleum Helicopters, Inc., was named as the defendant

216. 651 F.2d at 382.
217. 651 F.2d 274 (5th Cir. July 1981), cert. denied, 102 S. Ct. 1256 (1982).
218. According to the court: "If there is such a thing as a complexity exception to the

Seventh Amendment, it cannot be applied where it would merely be 'most difficult, if not
impossible, for a jury to reach a rational decision.'" Id. at 276.

219. In re Japanese Elec. Products Antitrust Litig., 631 F.2d 1069, 1088 (3d Cir. 1980).
220. 651 F.2d at 276.
221. Id.
222. 664 F.2d 49 (5th Cir. Dec. 1981).
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in each suit along with other disparate parties.2 Upon Bottazzi's
motion the trial court consolidated the two suits and Detroit Diesel
Allison, one of the other named defendants, appealed the court's
order on the basis that there was an absence of "a common ques-
tion of law or fact" as required for consolidation.224 The Fifth Cir-
cuit upheld the lower court's order, maintaining that the consolida-
tion was purely a matter of the trial court's discretion. The court
held that each case involved the mental state of the plaintiff-a
"unitary matter"-and that was a sufficient common question of
fact to justify the consolidation.22 5 Therefore, in the consolidation
of suits the trial court is given broad discretionary power. Even
though under a strict analysis this case might not have met the
requirements for consolidation, the Fifth Circuit wisely deferred to
the trial court's discretion.

M.H.R.

Donnal Shannon Mixon
Melba Herron Richards

223. Id. at 50.
224. FED. R. Civ. P. 42(a) provides:
When actions involving a common question of law or fact are pending before the
court, it may order a joint hearing or trial of any or all the matters in issue in the
actions; it may order all the actions consolidated; and it may make such orders
concerning proceedings therein as may tend to avoid unnecessary costs or delay.
225. 664 F.2d at 50-51.
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