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I. INTRODUCTION

The Racketeer Influenced and Corrupt Organizations Act'

Attorney, Kemp, Smith, Duncan & Hammond, El Paso, Texas; Briefing Attorney,
Texas Supreme Court 1980-1981; B.A., University of Texas, 1975; J.D., St. Mary's Univer-
sity, 1980.

The author wishes to express his appreciation to the word processing staff for their
patience and skill in the preparation of this article.

1. Organized Crime Control Act of 1970, 18 U.S.C. §§ 1961-1968 (1976 & Supp. IV
1980). One court recently suggested the following hypothesis regarding the origin of the title
of the racketeering statute:

Given the statute's very awkward title and the convenient acronym it gener-
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(RICO) represents the product of over twenty years of concern
with the erosion of basic moral, financial, and political institutions
of our society by organized crime.' Recognizing the ineffectiveness
of existing measures of removing the criminal influence from legiti-
mate business endeavors,' Congress intended to create a flexible
and powerful tool to combat the corrupt effect of organized crime
on the economy.' Designed to cripple criminal syndicates through
the disruption of their financial resources, RICO requires the for-
feiture of any interest obtained through racketeering5 and permits
the district court to order the divestiture, dissolution, or reorgani-
zation of an offending organization.' Not only does the racketeer-
ing statute represent a novel enactment due to its explicit eco-
nomic orientation, but contrary to accepted rules of statutory
interpretation, the authors of RICO expressly provided that it

ated, this Court has always suspected the person who christened the legislation
was a movie buff with a sense of humor. In "Little Caesar," the first Hollywood
gangster movie of the early 30s (a prototype that spawned an entire genre), Ed-
ward G. Robinson played the thinly-disguised Al Capone leading role-and was
named "Rico."

Parnes v. Heinold Commodities, 548 F. Supp. 20, 21 n.1 (N.D. Ill. 1982).
2. The legislative history and the public outcry over organized crime has been thor-

oughly chronicled. An extensive review of the events leading up to the enactment of the
Organized Crime Control Act is unnecessary to an analysis of civil RICO. Discussion of leg-
islative history will be limited to only those occasions relevant to the civil provisions of the
racketeering statute. See generally Blakey & Gettings, Racketeer Influenced and Corrupt
Organizations (RICO): Basic Concepts-Criminal and Civil Remedies, 53 TEMP. L.Q. 1009,
1014-21 (1980); Bradley, Racketeers, Congress, and the Courts: An Analysis of RICO, 65
IOWA L. REv. 837, 838-44 (1980); McClellan, The Organized Crime Act (S. 30) Or Its Critics:
Which Threatens Civil Liberties?, 46 NOTRE DAME LAW. 55 (1970); Note, RICO: Are the
Courts Construing the Legislative History Rather Than the Statute Itself?, 55 NOTRE DAME

LAW. 777 (1980).
3. See SE.NATE COMM. ON THE JUDICIARY, ORGANIZED CRIME CONTROL ACT OF 1969, S.

REP. No. 617, 91st Cong., 1st Seas. 78-79 (1969) (acknowledging ineffectiveness of traditional
approach of fine and imprisonment and stressing critical need to attack syndicated crime at
source of economic power). Justice Department statistics revealed that organized crime
figures obtained dismissal or acquittal over twice as frequently as ordinary offenders. Id. at
43.

4. The stated purpose behind the enactment of the Organized Crime Control Act was
"to seek the eradication of organized crime in the United States by strengthening the legal
tools in the evidence gathering process, by establishing new penal prohibitions, and by pro-
viding enhanced sanctions and new remedies to deal with the unlawful activities of those
engaged in organized crime." Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84
Stat. 922, 923.

5. 18 U.S.C. § 1963(a) (1976).
6. Id. § 1964(a).
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"shall be liberally construed to effectuate its remedial purpose. '7

Included in the innovative and comprehensive criminal provisions,
yet virtually unnoticed by the bench and bar at the time of its
passage, was section 1964(c), possibly the most potent and flexible
weapon in commercial litigation today. This section creates a pri-
vate remedy for the recovery of treble damages, attorney's fees,
and court costs by any person injured in his business or property
by reason of a RICO violation.8

The substantive liability provisions of RICO are found in sec-
tion 1962 which declares unlawful the acquisition or maintenance,
through a pattern of racketeering activity, of an enterprise which
affects interstate commerce.9 "Racketeering activity"' 0 encom-
passes a number of specifically designated federal and state crimes,
while "pattern of racketeering activity"" simply means the com-
mission of two or more acts of racketeering within a ten-year
period.

The initial use of RICO was limited almost exclusively to
criminal prosecutions.' 2 After moving slowly to implement the
racketeering statute, the government presently employs RICO with
unmatched and, according to some, excessive zeal.' The penal
sanctions have been applied to a broad spectrum of white-collar
criminals without demonstrable ties to the mob, syndicate, or La
Cosa Nostra."'

7. Pub. L. No. 91-452, § 904(a), 84 Stat. 947 (1970).
8. See 18 U.S.C. § 1964(c) (1976). The racketeering statute also authorizes civil suits

by the Attorney General on behalf of the United States. Id. § 1964(b).
9. Id. § 1962.
10. See id. § 1961(1) (Supp. IV 1980).
11. Id. § 1961(5) (1976).
12. See Blakey & Gettings, supra note 2, at 1011. See also 1 TECHNIQUES IN THE INVES-

TIGATION AND PROSECUTION OF ORGANIZED CRIME-MATERIALS ON RICO 39 (G. Blakely ed.
1980) [hereinafter cited as MATERIALS ON RICO].

13. See Blakey & Gettings, supra note 2, at 1012 n.13 (cataloguing complaints of de-
fense bar). The Second Circuit has cautioned against "undue prosecutorial zeal" on several
occasions. See United States v. Weisman, 624 F.2d 1118, 1123 (2d Cir.) (quoting United
States v. Huber, 603 F.2d 387, 395-96 (2d Cir. 1979)), cert. denied, 449 U.S. 871 (1980);
United States v. Huber, 603 F.2d 387, 395-96 (2d Cir. 1979), cert. denied, 445 U.S. 927
(1980). See also Project, White-Collar Crime: Second Annual Survey of Law, 19 AM. CRIM.

L. REv. 173, 353 (1981) (RICO has evolved into powerful weapon in prosecutor's arsenal).
But see Comment, The Need for Greater Double Jeopardy and Due Process Safeguards in
RICO Criminal and Civil Actions, 70 CALIF. L. REV. 724, 784 (1982) (Justice Department
has employed RICO with considerable restraint).

14. See, e.g., United States v. Stratton, 649 F.2d 1066 (5th Cir. 1981) (judge); United
States v. Uni Oil, Inc., 646 F.2d 946 (5th Cir. 1981) (oil corporation), cert. denied, 102 S. Ct.
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The private civil remedy was ignored by civil practitioners af-
ter its enactment. Before 1978 there were only two reported deci-
sions construing the treble damage remedy. 15 Recently, section
1964(c) has generated considerable commentary from courts and
legal writers who have recognized that the private treble damage
remedy has the potential to supplant existing state consumer pro-
tection laws, federal antifraud statutes, and common-law remedies
for deceit, bribery, misrepresentation, and breach of fiduciary
duty.1

e

The capacity of RICO to transform relatively routine commer-
cial litigation into a treble damage suit is attributable to the inclu-

1254 (1982); United States v. Scotto, 641 F.2d 47 (2d Cir. 1980) (union vice-president), cert.
denied, 452 U.S. 961 (1981); United States v. Errico, 635 F.2d 152 (2d Cir. 1980) (jockey),
cert. denied, 453 U.S. 911 (1981); United States v. Altomare, 625 F.2d 5 (4th Cir. 1980)
(county prosecutor); United States v. Malatesta, 583 F.2d 748 (5th Cir. 1978) (drug dealer),
afl'd, 590 F.2d 1379 (5th Cir.) (en banc), cert. denied, 444 U.S. 846 (1979); United States v.
Davis, 576 F.2d 1065 (3d Cir.) (prison official), cert. denied, 439 U.S. 836 (1978); United
States v. Kaye, 556 F.2d 855 (7th Cir.) (union employee), cert. denied, 434 U.S. 921 (1977);
United States v. Brown, 555 F.2d 407 (5th Cir. 1977) (city police department), cert. denied,
435 U.S. 904 (1978); United States v. Morris, 532 F.2d 436 (5th Cir. 1976) (gambler); United
States v. Mandel, 415 F. Supp. 997 (D. Md. 1976) (governor), vacated in part, aff'd in part,
591 F.2d 1347 (4th Cir.), aff'd, 602 F.2d 653 (4th Cir. 1979), cert. denied, 445 U.S. 961
(1980).

15. See Farmers Bank v. Bell Mortgage Corp., 452 F. Supp. 1278 (D. Del. 1978); Barr
v. WUI/TAS, Inc., 66 F.R.D. 109 (S.D.N.Y. 1975). The initial scarcity of RICO litigation in
light of its perceived capability of revolutionizing commercial litigation has been attributed
to several factors. A former federal prosecutor has cited the unfamiliar and intimidating
nature to the civil bar of the numerous criminal concepts connected with the federal of-
fenses which underlie a civil RICO action and the terminology of RICO itself, such as the
frequent statutory use of the terms "organized crime" and "racketeering," as causing unin-
formed counsel to quickly dismiss RICO's applicability in light of the absence of overtones
of organized criminality. Parrish, RICO Civil Remedies: An Untapped Resource for Insur-
ers, 49 INS. COUNS. J. 337, 339-40 (1982). See MATRmALS ON RICO, supra note 12, at 39.

16. See, e.g., Blakey & Gettings, supra note 2, at 1048 (RICO's promise in civil area
wholly unrealized); Horn, Civil RICO Action: Weapon for Business Victims, Legal Times of
Washington, Jan. 19, 1981, at 38 (most potent and versatile weapon in commercial litigation
today); Long, Treble Damages for Violations of the Federal Securities Laws: A Suggested
Analysis and Application of the RICO Civil Cause of Action, 85 DICK. L. REV. 201, 247,
(1981) (RICO transforms securities fraud cases into treble damages suits); Parrish, supra
note 15, at 337 (possibly single most valuable tool available to insurers); Pickholz & Fried-
man, Civil RICO Actions, 14 REv. SEC. REG. 965, 966 (1981) (every businessman is exposed
to hazards of civil RICO litigation); Strafer, Massumi & Skolnick, Civil RICO in the Public
Interest: "Everybody's Darling," 19 Am. CraM. L. Rav. 655, 655 (1982) (potential sweep of
new "federal tort" is extraordinary) [hereinafter cited as Civil RICO in the Public Interest);
Note, Civil RICO: The Temptation and Impropriety of Judicial Restriction, 95 HAv. L.
REv. 1101, 1105 (1982) (RICO virtually federalizes common-law fraud).



CIVIL RICO

sion of two of the broadest federal criminal statutes, mail fraud 17

and wire fraud,"5 as predicate acts of a civil RICO suit. Violation of
either statute generally requires only proof of a scheme to defraud
and the use of the mails or interstate wire facilities in furtherance
of the scheme.'9 Because each fraudulent use of the mails or wire
facilities constitutes a separate offense and RICO demands only
two acts of fraud to establish a violation, a treble damage cause of
action conceivably accrues in every case of commercial fraud.

Realization of a treble damage remedy based on expansive
criminal fraud laws, but subject to a mere preponderance eviden-
tiary burden,20 has spawned a flurry of civil RICO filings.2 ' Not
surprisingly, a notable by-product of the escalation in treble dam-
age suits has been an erratic struggle by the judiciary to analyze
and implement RICO's novel doctrines in a civil setting in a man-
ner consistent with perceived congressional intent. Although some
courts embrace RICO with a liberal and literal application, numer-
ous judges limit the use of the private remedy to infiltration of
legitimate business by persons unquestionably connected to organ-
ized crime and hold RICO inapplicable in a commercial context
bereft of underworld overtones. In so doing, these courts have in-
jected a variety of implicit components into a civil RICO suit
which restrict the availability of section 1964(c).

This article represents a practical analysis of the express stat-

17. Mail Fraud Act, 18 U.S.C. § 1341 (1976).
18. Id. § 1343.
19. See infra notes 82-118 and accompanying text.
20. Farmers Bank v. Bell Mortgage Corp., 452 F. Supp. 1278 (D. Del. 1978) (plaintiff

need only prove RICO elements by preponderance standard to recover damages). See Hei-
nold Commodities v. McCarty, 513 F. Supp. 311, 313 (N.D. Ill. 1981); Parnes v. Heinold
Commodities, 487 F. Supp. 645, 647 (N.D. Il. 1980). See also United States v. Cappetto, 502
F.2d 1351, 1357 (7th Cir. 1974) (preponderance standard applicable in government civil en-
forcement action), cert. denied, 420 U.S. 925 (1975). But see Civil RICO in the Public Inter-
est, supra note 16, at 715-17 (presenting strong argument for premise that RICO evidentiary
burden should be "clear and convincing"); Comment, The Need for Greater Double Jeop-
ardy and Due Process Safeguards in RICO Criminal and Civil Actions, 70 CALIF. L. REv.
724, 767 (1982) (unconstitutional to apply preponderance standard in governmental civil
proceeding).

21. See Parrish, supra note 15, at 338 n.6 (listing all 29 civil suits known by author to
have been filed as of May 1982); Civil RICO in the Public Interest, supra note 16, at 662
(categorizing 25 reported civil RICO cases by predicate offense). "Litigators, never at a loss
for ingenuity, naturally found the prospect of treble damages under Section 1964(c) (as well
as the possibility of invoking what might otherwise be unavailable federal jurisdiction) very
inviting for garden-variety fraud claims." Parnes v. Heinold Commodities, 548 F. Supp. 20,
23 (N.D. IMI. 1982).
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utory elements and judicially implied components of a civil RICO
action to provide the civil practitioner with a detailed knowledge
of the nature of the private remedy. Since reported cases are rela-
tively scarce, 2 a significant portion of the text will be devoted to
analogizing or modifying RICO concepts developed in criminal
prosecutions for use in civil litigation.2 In addition, an analysis of
the case law, statutory language, and congressional proceedings
will establish that not only are the judicial restrictions imposed on
the private remedy legally insupportable, but that virtually every
business dispute is describable in RICO terms.

II. LEGISLATIVE HISTORY OF CIVIL RICO

Section 1964(c) is closely modeled after section 4 of the Clay-
ton Act,24 which creates a private treble damage remedy for "[a]ny
person who shall be injured in his business or property by reason
of anything forbidden in the antitrust laws.' As passed by the
Senate, Senate Bill 1861, the immediate predecessor of RICO, did
not contain a private cause of action .2  The House Judiciary Com-
mittee included the treble damage remedy at the suggestion of the
American Bar Association.2 7 Surprisingly, there was virtually no
debate in either the House or Senate regarding the creation of a
private right of action. 28 The lack of controversy generated by sec-

22. With two exceptions, all reported decisions to date have been district court opin-
ions. In Bennett v. Berg, No. 81-1418 (8th Cir. Aug. 11, 1982) (available Oct. 1, 1982, on
LEXIS, Genfed library, Cir file), there is found the sole appellate ruling on a civil RICO
claim on review of a successful motion to dismiss. Cenco, Inc. v. Seidman & Seidman, 686
F.2d 449 (7th Cir. 1982), involves a unique factual setting, and is of limited precedential
value. In addition, no civil RICO suit has ever proceeded to judgment after trial.

23. The scope of this article is limited to a consideration of explicit and implicit com-
ponents of civil RICO. To date there has been virtually no litigation concerning pretrial
procedures such as discovery, subpoenas, or venue. In addition, since a civil RICO suit has
yet to proceed to judgment there is almost no case law concerning trial matters such as
collateral estoppel, jury instructions, or evidentiary problems. Other writers have adequately
predicted future law in these areas and, therefore, for the most part, no attempt will be
made to offer further prognostications. See Blakey & Gettings, supra note 2, at 1037-44.

24. 15 U.S.C. §§ 12-27, 44 (1976 & Supp. IV 1980).
25. 15 U.S.C. § 15 (1976). See SENATE COMM. ON THE JUDICIARY, ORGANIZED CRIME

CONTROL AcT OF 1969, S. REP. No. 617, 91st Cong., 1st Sess. 81 (1969).
26. See S. 1861, 91st Cong., 1st Seas., 115 CONG. REc. 6995-96 (1969).
27. ABA Amendment to S. 30, The Organized Crime Control Act of 1970, 91st Cong.,

2d Seas., 116 CONG. REc. 35,227 (1970).
28. See Pickholz & Friedman, supra note 16, at 966. Compare Cenco, Inc. v. Seidman

& Seidman, 686 F.2d 449, 457 (7th Cir. 1982) (no useful legislative history to assist in con-
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tion 1964(c) during its passage has been attributed to its similarity
to the antitrust remedies repeatedly upheld by the judiciary
against constitutional, procedural, and substantive challenges.2

The creation of the private and governmental civil remedies
and the criminal forfeiture provisions was intended to "strike a
mortal blow against the property interests of organized crime"30
and reflected an awareness that "money is the key to power in the
underworld." 1 Aware of the ineffectiveness of existing criminal
penalties, Congress believed that in the absence of harsh monetary
sanctions, the corrupted group would simply select a new leader
after the conviction of the organized criminal and the criminal or-
ganization would be unaffected and largely uninjured by the crimi-
nal prosecution. 2

Several congressmen vigorously dissented to the inclusion of
section 1964(c) on the grounds that the treble damage remedy rep-
resented "[an] invitation for disgruntled and malicious competitors
to harass innocent businessmen. . . . What a protracted, expensive
trial may not succeed in doing, the adverse publicity may well ac-
complish-destruction of the rival's business."33 In addition, an
amendment was proposed that would have allowed a treble dam-
age award to victims of frivolous treble damage actions.34 Designed
to protect innocent businessmen from competitors who might
abuse the private remedy, the amendment was soundly defeated."'

III. STATUTORY ELEMENTS OF A CIVIL RICO ACTION

A civil RICO action requires pleading and proof of a violation
of section 1962. Section 1962 is composed of the following ele-
ments: (A) a person; (B) who, through a pattern of; (C) racketeer-

struction of § 1964(c)) with Adair v. Hunt Int'l Resources Corp., 526 F. Supp. 736, 747 (E.D.
111. 1981) (relying on "clear" legislative history to justify restriction of private remedy).

29. See Blakey & Gettings, supra note 2, at 1020.
30. 116 CONG. Rzc. 602 (1970) (statement of Sen. Hruska). See 116 CONG. REc. 36,296

(1970) (statement of Sen. Dole) (RICO designed to attack organized crime at its power
source).

31. 116 CONG. REc. 544 (1970) (statement of ABA President Edward L. Wright).
32. 105 CONG. REc. 9,567 (1969) (statement of Sen. McClellan). See D. CssasY, THErr

O THE NATION 67 (1969) (criticizing focus of law enforcement on the control of individuals
as opposed to control of organizations).

33. H.R. REP. No. 1549, 91st Cong., 2d Sess. 187 (1969), reprinted in 1970 U.S. CODE
CONG. & AD. Naws 4007, 4083.

34. 116 CONG. Rac. 34,342 (1970).
35. See Pickholtz & Friedman, supra note 16, at 966.
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ing activity or collection of unlawful debt; (D) directly or indirectly
invests in, acquires, or maintains an interest in, or conducts the
affairs of; (E) an enterprise; (F) the activities of which affect inter-
state commerce."6 To recover treble damages under section 1964(c),
the injured party must additionally demonstrate that (G) by rea-
son of the section 1962 violation; (H) injury to business or property
was sustained.3 7

A. Person

Section 1961(3) defines "person" as including "any individual
or entity capable of holding a legal or beneficial interest in prop-
erty."3 " This definition has been construed as illustrative and not
exclusive;3 9 therefore, any individual or entity is capable of violat-
ing RICO. 40

Civil decisions indicate that a complaint, in order to survive a
dismissal motion, must allege clearly the relationship between the
individual defendant(s) and the enterprise. These holdings suggest
that "person" and "enterprise" are not interchangeable terms and
that the defendant cannot be both the person associated with the
enterprise and the enterprise itself.41 With respect to facially legiti-
mate organizations, it appears that only the "person," and not the
"enterprise," can violate RICO and thereby incur treble damage
liability.41

For example, in Parnes v. Heinold Commodities, Inc.,4" plain-
tiffs instituted a treble damage suit against the corporate employer

36. 18 U.S.C. § 1962 (1976).
37. Id. § 1964(c).
38. Id. § 1961(3).
39. See Blakey & Gettings, supra note 2, at 1022. See also Pfizer, Inc. v. Government

of India, 434 U.S. 308, 312 (1978) ("person" under antitrust laws has broad and inclusive
meaning).

40. See Long, supra note 16, at 211-12. See also State Farm Fire & Casualty Co. v.
Estate of Caton, 540 F. Supp. 673, 681 (N.D. Ind. 1982) (since definition is illustrative, es-
tate of wrongdoer falls within "person" category).

41. See Bays v. Hunter Say. Ass'n, 539 F. Supp. 1020, 1024 (S.D. Ohio 1982); Parnes v.
Heinold Commodities, 548 F. Supp. 20, 24 (N.D. Ill. 1982); Van Schaick v. Church of
Scientology, Inc., 535 F. Supp. 1125, 1136 (D. Mass. 1982). See also Bennett v. Berg, No. 81-
1418 (8th Cir. Aug. 11, 1982) (available Oct. 1, 1982, on LEXIS, Genfed library, Cir file)
(dismissing RICO claim for failure to sufficiently segregate "person" and "enterprise"
allegations).

42. Parnes v. Heinold Commodities, 548 F. Supp. 20, 24 (N.D. IlM. 1982); Van Schaick
v. Church of Scientology, Inc., 535 F. Supp. 1125, 1136 (D. Mass. 1982).

43. 548 F. Supp. 20 (N.D. Ill. 1982).
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of lower-echelon employees who allegedly engaged in commodities
fraud. The employees were not named as defendants. Although ac-
knowledging that the employees had acted within the scope of
their authority for common-law purposes,"" the court rendered
judgment on the pleadings and dismissed the RICO count, stating:

By elementary principles of statutory construction, the Sec-
tion 1964(c) cause of action-a suit for "violation" of Section
1962-must be asserted against the violator under the latter sec-
tion. That violator is the "person" that has engaged in the "un-
lawful" conduct. It would be an obvious distortion to permit suit
against the "enterprise" that had itself been infiltrated by the
"unlawful" conduct or participation of the "person"-the "enter-
prise" that may itself be a victim of the racketeering activ-
ity. . . . At least where the RICO "enterprise" has been involved
in a "pattern of racketeering activity" only through the acts of
the "person" engaged in the conduct defined as "unlawful," the
civil plaintiff can sue only the "person" and not the "enterprise"
for damages suffered from that "racketeering activity. 4 5

A recent appellate ruling in a criminal case, however, raises
serious questions concerning the validity of the view that "person"
and "enterprise" unqualifiedly represent mutually exclusive con-
cepts. In United States v. Hartley,46 the Eleventh Circuit ruled
that a corporation may be simultaneously both a defendant ("per-
son") and an "enterprise" under RICO.47 In Hartley the court was
confronted with an elaborate scheme concocted by executives, em-

44. Id. at 23-24. The Parnes court, however, rejected the contention that the corpora-
tion was liable under traditional principles of respondeat superior because "[u]nder that
theory malefactors at a low corporate level could thrust treble damage liability on wholly
unwitting corporate management and shareholders." Id. at 203 n.9. Cf. TEx. Bus. CoRP. Acr
ANN. art. 2.02(16) (Vernon 1980) (prohibiting indemnification by corporation of any officer
guilty of misconduct).

45. 548 F. Supp. at 23-24. Accord Bays v. Hunter Say. Ass'n, 539 F. Supp. 1020, 1024
(S.D. Ohio 1982) (defendant "always distinct" from enterprise). Several courts have rebuf-
fed attempts to gain access to corporate funds based on a construction of the racketeering
statute whereby the corporate entity would be viewed as the "person," (i.e., a defendant),
who participates in the affairs of an "enterprise" which consists of the individual wrongdoer.
See Parnes v. Heinold Commodities, 548 F. Supp. at 24 (to state that corporations partici-
pated in affairs of employees "would turn the English language on its head"); Landmark
Say. & Loan v. Rhoades, 527 F. Supp. 206, 208 (E.D. Mich. 1981) (corporate entity as "per-
son" and individual as "enterprise" represents strained analysis).

46. 678 F.2d 961 (11th Cir. 1982).
47. Id. at 990.
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ployees, and agents of a corporate producer of breaded seafood
products to defraud the military through the supply of products
failing to conform to government specifications. Virtually all corpo-
rate personnel were involved in a series of innovative, albeit illegal,
maneuvers designed to circumvent government inspection proce-
dures.48 Affirming a fine of $167,000 against the corporation based
on a RICO conviction, the Eleventh Circuit rejected the assertion
that the use of a corporation as both the defendant and the enter-
prise effectively eliminated the enterprise element from the stat-
ute.4 9 The court observed that a corporate RICO defendant may
assume dual roles; first, as a "person" the corporation maintains a
separate legal status as an ongoing business venture; and, secondly,
as an "enterprise" it can be viewed as an association in fact com-
posed of executives, agents, and employees working as a unit with
a common purpose to defraud.5 0 The court reasoned that if a cor-
porate entity is viewed as different organizations for purposes of
proving the "person" and "enterprise" elements of a RICO offense,
then the enterprise concept remains a viable statutory component
regardless of whether a single legal entity fulfills both roles.

A comparison of the Parnes and Hartley decisions indicates
that the relationship between the concepts of "person" and "enter-
prise" is not well defined. When a corporate enterprise has been
directly operated through and severely injured by racketeering ac-
tivity which also damages a third party, it would make little sense
to inflict a crippling treble damage judgment on the damaged busi-
ness. In contrast, when the daily operations and practically all per-
sonnel focus on participation in illicit activities, the refusal to al-
low injured parties access to corporate assets would be inequitable
and inconsistent with the compensatory and punitive objectives of
RICO. The problem area, as yet unsubjected to detailed judicial
scrutiny, will consist of the use of a legitimate business as an indis-
pensable vehicle to perpetrate racketeering activity by employees
or executives for personal benefit without any intention of advanc-

48. Id. at 966-68.
49. Id. at 989 n.43. The court summarily dismissed the notion that vicarious corporate

liability for monetary penalties was unjustifably harsh, stating: "With the advantages of
incorporation, must come the appendant responsibilities." Id. at 988-89 n.43. It should be
noted that in Hartley, as opposed to Parnes, the employees were named as individual defen-
dants. Thus, there was not complete identity of the "person" and "enterprise" elements.

50. Id. at 989.
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ing the affairs of the employer, but also without causing the em-
ployer significant harm. To some extent, this problem may be alle-
viated through careful pleading. Hartley suggests that designation
of the enterprise as an association in fact, consisting of the corpo-
ration and other individuals, will escape the technical duplicity of
the same legal entity serving as both a "person" and the
"enterprise." 51

These decisions illustrate that the interplay between RICO
doctrines and traditional agency principles, particularly vicarious
liability, is unsettled. Under agency law, a principal is liable for the
fraudulent misrepresentations of its agent even though the agent
acted without authority or any intent to benefit the principal if the
injured third party reasonably believed the agent was acting within
the scope of his authority.5 2 The societal justifications for this rule
are generally described as the encouragement of greater supervi-
sion of employees, the protection of innocent third parties, and the
assumption that the employer is better able to bear and spread the
loss than the agent.53 The Fifth Circuit has rejected this rationale
in civil cases with punitive consequences."

51. Parnes and other district court decisions previously cited, however, warrant cir-
cumspection in the selection of individuals or legal entities as RICO defendants. Frequently
the "infiltrated" enterprise will appear to be the more appealing and logical defendant.
Plaintiffs should verify that nonenterprise "persons" named in the complaint are capable of
satisfying a substantial judgment as reliance on the coffers of the legal enterprise is risky. In
addition, individually named defendants should seriously consider impleading others in-
volved in alleged racketeering activities as dependence on the assets of the named corporate
defendant to satisfy a potential judgment is hazardous if the corporation could possibly be
construed as the "enterprise." See Bays v. Hunter Sav. Ass'n, 539 F. Supp. 1020, 1024-25
(S.D. Ohio 1982) (failure to specifically allege "person" associated with enterprise fatal to
RICO complaint).

52. RESTATEMENT (SECOND) OF AGENCY § 262 (1968).
53. See United States v. Ridglea State Bank, 357 F.2d 495, 499-500 (5th Cir. 1966).
54. Id. at 499-500. In governmental actions for double damages and forfeiture under

the False Claims Act, 31 U.S.C. §§ 231-233, 235 (1976), the wrongful intent of an agent will
not be imputed to his corporate employer. Accordingly, the corporation will not be liable for
a multiple damage judgment in the absence of proof that the employee was acting within
the scope of authority with the intent to advance the interests of the employer. Id. See also
Henry v. United States, 424 F.2d 677, 679 (5th Cir. 1970) (innocent partner not individually
liable for partner's violation of False Claims Act); Asphalt Indus. v. Commissioner, 384 F.2d
229, 234-35 (3d Cir. 1967) (refusing to hold corporation liable for tax fraud penalties caused
by wrongdoing of its president against interests of corporation). The basis for the refusal to
impose vicarious liability for enhanced damages is twofold. First, civil penalties are viewed
as serving punitive and deterrent purposes rather than compensatory objectives. Therefore,
the policy of fair loss allocation is not present. Second, the possibility of criminal punish-
ment is believed to serve as a sufficient deterrent to employees who, for lack of assets, may



TEXAS TECH LAW REVIEW

Recent Supreme Court authority indicates that a corporate
defendant may incur liability for enhanced damages as a result of
misconduct of its agents or employees within the scope of apparent
authority. In American Society of Mechanical Engineers v.
Hydrolevel Corp.," the Court held that a nonprofit association of
mechanical engineers was liable for the antitrust violations of its
agent committed within apparent authority regardless of whether
the actions were undertaken with the intention to advance the in-
terests of the association." Justice Blackmun, writing for a major-
ity of the Court,5 7 emphasized that the assessment of multiple
damages on the basis of respondeat superior was consistent with
the dual purpose of antitrust laws-the deterrence of anticompeti-
tive practices and the compensation of victims. Conceding that the
imposition of civil liability on agents would have some deterrent
effect, the Court concluded that corporate sanctions create a far
greater likelihood of the nonoccurrence of future antitrust viola-
tions since the prospect of substantial penalties provides an incen-
tive to institute systematic procedures to police employee con-
duct.58 The Supreme Court additionally noted that allowing access
to the assets of financially sound organizations instead of the shal-
low pockets of individual employees encourages use of private anti-
trust remedies and supplements governmental enforcement, fur-
ther ensuring an atmosphere of free trade." Stressing the
compensatory nature of the private antitrust remedy, the Court
concluded that the provision for multiple damage awards "make[s]
the remedy meaningful by counter-balancing 'the difficulty of
maintaining a private suit' under the antitrust laws." 60

not be deterred by the prospect of civil liability. See United States v. Ridglea State Bank,
357 F.2d 495, 499. (5th Cir. 1966).

55. 102 S. Ct. 1935 (1982).
56. Id. at 1948.
57. Justices Brennan, Marshall, Stevens, and O'Connor joined in the majority opinion.

Chief Justice Burger concurred in the judgment on the basis of a jury finding that the asso-
ciation had ratified the conduct in question. Id. (Burger, C.J., concurring). The dissenting
opinion, filed by Justice Powell and joined by Justices White and Rehnquist, viewed the
"unprecedented theory of anti-trust liability" pronounced by the majority as inconsistent
with precedent and congressional intent, unsupported by agency principles, and irrelevant
to attainment of the goals of antitrust laws. Id. at 1951-56 (White, Powell, Rehnquist, JJ.,
dissenting).

58. Id. at 1945-46.
59. Id. at 1945 n.10.
60. Id. at 1947 (quoting Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477,
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There are sufficient similarities between the private antitrust
remedy and section 1964(c) to suggest that Hydrolevel Corp. rep-
resents persuasive precedent for civil RICO. First, both laws were
designed to accomplish compensatory purposes. Second, the racke-
teering treble damage action is similarly crucial to the encourage-
ment of private RICO suits. Third, any limitation on the private
RICO remedy inhibits private enforcement, intensifies the burden
on state and federal agencies, and requires racketeering victims to
shoulder losses when the individual wrongdoer is insolvent." Fi-
nally, not only does RICO provide that it is to be liberally inter-
preted, but the statute also expressly prohibits direct or indirect
participation in proscribed conduct, thus indicating a congressional
intent to include secondary liability within its scope.

B. Pattern

Successful maintenance of a civil racketeering claim requires
pleading and proof that the defendant engaged in a "pattern of
racketeering activity." 3 Demonstration of a "pattern" necessitates
proof of the commission of at least two acts of racketeering activ-
ity, one of which occurred after the effective date of RICO and the
latter of which took place within ten years after the perpetration of
the prior offense."

United States v. Elliott"8 demonstrates that "pattern" will re-
ceive an expansive interpretation in the Fifth Circuit. In Elliott
the government contended that participation by six defendants
and over thirty-five unindicted coconspirators during a six-year pe-
riod in over twenty-five separate criminal acts constituted an en-

486 n.10 (1977)).
61. See MATERIALS ON RICO, supra note 12, at 514-15 (accessibility of corporate funds

critical to compensation of racketeering victim); Long, supra note 16, at 245-46 ("person"
may entail collateral participants and vicarious liability).

62. See 18 U.S.C. § 1962(a)-(c) (1976). Cf. American Soc'y of Mechanical Eng'rs v.
Hydrolevel Corp., 102 S. Ct. 1935 (1982) (Powell, J., dissenting) (intersection of agency prin-
ciples, vicarious liability, conspiracy concepts, and antitrust law greatly complicates assess-
ment of treble damages).

63. 18 U.S.C. § 1961(5) (1976).
64. Id. The predicate acts of racketeering activity may, but need not be the same.

Accordingly, a multifaceted scam involving commercial bribery in 1976, mail fraud in 1978,
and wire fraud in 1982 may establish a pattern if sufficiently related to the affairs of the
alleged enterprise. See Berg & Zelikow, The RICO Statute, 18 U.S.C. § § 1961-1968: The
Business Client as Racketeer, 45 TEx. B.J. 159, 160 (1982).

65. 571 F.2d 880 (5th Cir.), cert. denied, 439 U.S. 953 (1978).
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terprise, the affairs of which were conducted through a pattern of
racketeering activity. 6 Although one defendant was involved in all
charged offenses, no single crime was committed by all six defen-
dants.6 7 In response, defendants argued that the alleged conduct
did not constitute a pattern because the criminal acts were neither
related to each other nor motivated by a common purpose. Declin-
ing to insert a relatedness test for predicate acts in absence of a
statutory requirement or clearly expressed legislative intent, the
Fifth Circuit held that RICO requires only that "the two or more
predicate acts must be related to the affairs of the enterprise but
need not be related to each other.""

Accordingly, under Elliott, in order to demonstrate a "pat-
tern" in either a civil or criminal action, the proof must establish
the occurrence of two separate acts of racketeering and the inde-
pendent relationship of each predicate offense to the enterprise."9

Although the pattern concept does not touch isolated instances of

66. Id. at 885-95 (acts included arson, automobile theft, interstate theft, obstruction of
justice, "fencing" of stolen property, murder, threats, and drug transactions).

67. See id. at 895-96. See also Berg & Zelikow, supra note 64, at 162.
68. 571 F.2d at 899 n.23. Accord United States v. Phillips, 664 F.2d 971, 1011 (5th Cir.

1981); United States v. Bright, 630 F.2d 804, 830 n.47 (5th Cir. 1980). See Project, supra
note 13, at 355-57. The Fifth Circuit expressly rejected authority requiring a relationship
between the predicate acts. United States v. Elliott, 571 F.2d at 899 n.23 (citing United
States v. Stofsky, 409 F. Supp. 609, 613 (S.D.N.Y. 1973)). In Stofsky the court concluded
that a "pattern" required more than unrelated instances of proscribed behavior: "[T]he
racketeering acts must have been connected with each other by some common scheme, plan
or motive so as to constitute a pattern and not simply a series of disconnected acts." 409 F.
Supp. at 614. Accord United States v. Starnes, 644 F.2d 673, 678 (7th Cir. 1981) ("pattern"
involves separate acts connected in logical manner); United States v. Kaye, 556 F.2d 855,
860-61 (7th Cir. 1977) (government required to prove interrelationship beyond reasonable
doubt). See also United States v. Dean, 647 F.2d 788 (8th Cir. 1981) (requiring logical con-
nection between each set of predicate acts serving as patterns in separate RICO counts).
Compare Blakey & Gettings, supra note 2, at 1030 n.96 (Elliott, not Stofsky, correctly de-
cided) with Note, The Racketeer Influenced and Corrupt Practices Act: An Analysis of the
Confusion in its Application and a Proposal for Reform, 33 VAND. L. REv. 446, 452-53
(1980) (Stofsky represents better approach).

69. 571 F.2d at 889 n.23. See Long, supra note 16, at 217. In the only civil case to
consider the requisite degree of relatedness between predicate offenses the court employed a
restrictive approach, holding that the racketeering acts must be connected to each other by
a common scheme or motive and not constitute unrelated misconduct. Computer Terminal
Sys. v. Gross, 1982-1 Trade Cas. (CCH) V 64,531 (E.D.N.Y. 1981). Employing the Stofsky
approach, the court held that several acts of commercial bribery undertaken pursuant to a
scheme to drain funds from the plaintiff corporation to the benefit of individual and corpo-
rate defendants, associated in fact as an enterprise, were adequately related to each other
and the common enterprise so as to form a pattern. 571 F.2d at 889 n.23.
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wrongful conduct or sporadic behavior, 70 the point at which mal-
feasance becomes sufficiently related to the affairs of the enterprise
and escapes classification as "sporadic" is not clear.71

A majority of circuits also declines to inject a requirement that
the predicate offenses consist of two or more totally independent
instances of misconduct.72 A pattern of racketeering activity can be
traced to a continuous episode of wrongdoing occurring during a
single day. For purposes of constituting a pattern, each separately
indictable predicate offense73 represents a distinct act of racketeer-
ing, regardless of similarity or overlap in time, victims, objectives,
or modus operandi.74

The sole civil case to discuss the relationship between a con-
tinuous criminal episode and a pattern of racketeering activity is,
perhaps, inconsistent with the prevailing viewpoint that repetitive
acts arising out of a single course of wrongdoing may constitute a
pattern. In Teleprompter of Erie v. City of Erie,7 5 a cable televi-
sion company instituted a suit for treble damages under RICO on
the grounds that a rival cable company was awarded local cablevi-
sion rights as a result of a successful scheme to bribe the city coun-

70. United States v. Weisman, 624 F.2d 1118, 1122 (2d Cir. 1980). Accord SENATE

COMM. ON THE JUDICIARY, ORGANIZED CRIME CONTROL ACT OF 1969, S. REP. No. 617, 91st
Cong., 1st Sess. 78-79 (1969) ("target of Title XI is thus not sporadic behavior").

71. Several commentators have noted that Elliott's holding that predicate offenses
need be related only to the enterprise adds little when considered in light of its factual
context because the "amoeba-like... myriopod criminal network enterprise found to exist
by the court consisted merely of a disjointed group of wrongdoers with the common desire
to obtain money illegally and to avoid prosecution, the goal of most professional criminals."
See Berg & Zelikow, supra note 64, at 162. See also Bradley, supra note 2, at 864.

72. See, e.g., United States v. Starnes, 644 F.2d 673, 678 (7th Cir. 1981); United States
v. Weatherspoon, 581 F.2d 595, 601-02 (7th Cir. 1978); United States v. Salvitti, 451 F.
Supp. 195, 200 (E.D. Pa.), aff'd mem., 588 F.2d 822 (3d Cir. 1978). Contra United States v.
Moeller, 402 F. Supp. 49, 57-58 (D. Conn. 1975) ("pattern" requires criminally different
episodes separated in time and place) (dicta). The Fifth Circuit has yet to confront the issue
of whether offenses arising out of a single course of wrongdoing constitute separate acts of
racketeering activity. See Berg & Zelikow, supra note 64, at 162.

73. See Long, supra note 16, at 221.
74. See, e.g., United States v. Starnes, 644 F.2d 673, 678 (7th Cir. 1981) (interstate

travel to commit arson, commission of arson, and use of mails after arson constituted sepa-
rate acts of racketeering); United States v. Morelli, 643 F.2d 402, 412 (6th Cir. 1981) (single
telephone call and act of wiring money constitute pattern), cert. denied, 453 U.S. 912 (1982);
United States v. Karas, 624 F.2d 500, 504 (4th Cir.) (payment of single bribe in three install-
ments represents pattern), cert. denied, 449 U.S. 1078 (1980); United States v. Chovanec,
467 F. Supp. 41, 44 (S.D.N.Y. 1979) (several mailings used to defraud single victim com-
prised distinct acts of mail fraud).

75. 537 F. Supp. 6 (W.D. Pa. 1981).
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cil president. Plaintiff alleged that the council president accepted
numerous bribes from employees and associates of the rival cable
company at a political fundraiser in exchange for a favorable vote
on the franchise award. Dismissing the RICO count on the ground
that the facts alleged in the complaint did not show a series of
unlawful acts sufficient to constitute a "pattern," the court stated
that "even if plaintiff could prove that each and every employee or
associate of ETI and GEEDC bribed Meredith at the fundraiser, it
would only constitute one single act of unlawful activity. 76 Since
each bribe arguably represented a separately indictable instance of
criminal conduct, the court's narrow interpretation of the pattern
concept is contrary to prevailing law and the objectives of the rack-
eteering statute."

An additional point warrants discussion with respect to the
statutory requirement that pattern offenses take place within a
ten-year period. The racketeering statute does not contain a stat-
ute of limitations. In accordance with accepted federal practice,
when a federal statute creates a federal cause of action but fails to
specify a limitations period, several district courts have ruled that
civil RICO claims are governed by the most closely analogous state
limitations statute.78 In any event, RICO represents a continuing

76. Id. at 13.
77. The restrictive interpretation of the pattern concept is also at odds with other

district court decisions in the Third Circuit. See United States v. Mazzio, 501 F. Supp. 340,
342 (E.D. Pa. 1980) (series of bribes relating to one scheme represents distinct acts of racke-
teering); United States v. Salvitti, 451 F. Supp. 195, 200 (E.D. Pa.) (multiple mailings to
advance single plan to obtain one bribe constituted individual offenses), aff'd mem., 588
F.2d 822 (3d Cir. 1978).

78. E.g., State Farm Fire & Casualty Co. v. Estate of Caton, 540 F. Supp. 673, 684-85
(N.D. Ind. 1982) (applying Indiana six-year fraud statute of limitations); Prudential Lines v.
McKeon, No. 80 Civ. 5853 (S.D.N.Y. Apr. 21, 1982) (available Oct. 1, 1982, on LEXIS,
Genfed Library, Dist file). Accord Ingram v. McDermott & Co., 495 F. Supp. 1321, 1324 n.4
(E.D. La. 1980) (applying Louisiana one-year statute). Borrowing of state limitations laws
would result in civil RICO actions being governed by varying time limits for essentially
identical pattern offenses depending upon the forum and would yield situations in which
different predicate acts alleged in a single suit are controlled by varying limitation periods,
such as in a scheme involving a combination of securities fraud, mail fraud, and breach of
fiduciary duty. For example, Texas has enacted numerous statutes of limitations, all con-
ceivably applicable to RICO civil actions: Tax. REv. CIv. STAT. ANN. art. 581-33(H) (Vernon
Supp. 1982) (Blue Sky Law: varying from one to five years depending upon circumstances);
id. art. 5069-8.04 (usury: four years); id. art. 5526 (conversion, trespass to property: two
years); id. art. 5527 (contract: four years); id. art. 5529 (Vernon 1958) (catch-all: four years);
Tax. CODE CRIM. PRO. ANN. art. 12.01(2)(A) (Vernon 1977) (fiduciary theft with intent to
defraud: ten years); id. art. 12.01(4) (Vernon Supp. 1982) (all other felonies: three years); id.

392
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offense, analogous to conspiracy, and limitations will not begin to
run until the date of the last alleged predicate act of racketeer-
ing.79 Since pattern offenses may have been committed ten years
apart and the statute of limitations does not expire until several
years after the date of commission of the last predicate offense,
civil litigation could conceivably involve a series of transactions ex-
tending over a fifteen-year period or even longer.

The importance in commercial litigation of the extension of
the statute of limitations from the customary two or four-year
state law to a period in excess of ten years lies not only in the
capacity of the racketeering statute to impose liability for miscon-
duct undertaken over a decade before, but also in its potential ef-
fect on the discovery process. Subjecting a business to extensive
and costly discovery concerning its activities for a ten to fifteen-
year period could significantly disrupt daily operations.8 0 More-
over, the extended limitations period when coupled with liberal
federal discovery procedures intensifies the effectiveness of RICO

art. 12.03 (conspiracy: equal to that of the most grievous offense constituting object of con-
spiracy). The application of the five-year federal statute of limitations for noncapital of-
fenses to civil RICO would seem to represent the more efficient and logical approach. See
Occidental Life v. EEOC, 423 U.S. 355, 367 (1977) (state limitations periods should not be
used if inconsistent with underlying policies of federal statute). See also Blakey & Gettings,
supra note 2, at 1047 (civil RICO should be governed by most clearly analogous federal
statute); Parrish, supra note 15, at 3461 (application of federal criminal limitations provi-
sion would promote predictability and uniformity). Criminal decisions have uniformly re-
jected the application of a state limitations period and have held that the five-year federal
law governs RICO litigation. See, e.g., United States v. Bethea, 672 F.2d 407, 419 (5th Cir.
1982); United States v. Forsythe, 560 F.2d 1127, 1135 (3d Cir. 1977); United States v.
Fineman, 434 F. Supp. 189, 194 (E.D. Pa. 1977).

79. See United States v. Boffa, 513 F. Supp. 444, 479 (D. Del. 1980); United States v.
Field, 432 F. Supp. 55, 59 (S.D.N.Y. 1977), aff'd mem., 578 F.2d 1371 (2d Cir.), cert. dism'd,
439 U.S. 801 (1978).

80. Courts are not unaware of the impact of RICO on the discovery process. In Spen-
cer Cos. v. Agency Rent-A-Car, FED. SEC. L. REP. (CCH) V 98,361 (D. Mass. Nov. 17, 1981),
the court denied a motion to dismiss the RICO count for failure to state a claim but none-
theless ordered a stay of discovery, remarking:

Even though the RICO count survived the motion to dismiss, the very
breadth and vagueness of the RICO statute suggests that the courts assume some
control of such counts in civil actions. It is not too difficult to allege sufficient facts
to add a RICO count to many kinds of civil cases, thus greatly expanding the
scope of litigation. Among other things, a defendant may be exposed to pre-trial
discovery of every aspect of its business for a 10 year period. I doubt that this was
the result contemplated or intended by Congress when the simple provisions were
added to RICO.
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as a tool of harassment for use by unprincipled businessmen. The
potential for disruption of a business in a bona fide legal dispute,
and for abuse in a suit instituted maliciously, demands that federal
courts maintain close supervision over the discovery process in
RICO litigation and liberally exercise their discretionary power to
issue protective orders as set forth in Federal Rule of Civil Proce-
dure 26(c).a1

C. Racketeering Activity

The definition of "racketeering activity" encompasses a myr-
iad of federal and state criminal offenses."2 The bulk of reported
civil RICO litigation to date has involved either mail or wire
fraud. 3 Since it is unlikely that most civil practitioners are famil-
iar with the federal mail and wire fraud statutes, a detailed exami-
nation of these laws and their relationship to a civil RICO action is
warranted. 4

Neither the mail nor wire fraud statute specifies the conduct
proscribed, but instead merely furnishes the statutory elements to
be applied to the facts of a given case.8 5 The federal antifraud laws

81. FED. R. Civ. P. 26(c).
82. See 18 U.S.C. § 1961 (1976 & Supp. 1980) (including bribery, counterfeiting, theft

from interstate shipment, pension and welfare embezzlement, extortionate credit transac-
tions, gambling, mail fraud, wire fraud, obstruction of justice, obstruction of criminal inves-
tigations, obstruction of local law enforcement, racketeering, white slavery, labor malfea-
sance, union fund embezzlement, bankruptcy fraud, securities fraud). State offenses include
those acts or threats of murder, kidnapping, gambling, extortion, bribery, and drug traffick-
ing that are punishable by imprisonment for more than one year. Id. In contrast to other
definitions in RICO, the scope of "racketeering activity" is exclusive, not illustrative. Blakey
& Gettings, RICO: Evening Up the Odds, 16 TRIAL 58, 59 (1980).

83. See Civil RICO in the Public Interest, supra note 16, at 662. The use of either the
mail fraud or wire fraud statute as the basis for civil liability represents a sharp turnabout
from prior law which had refused to recognize a private cause of action under either federal
antifraud statute. See Ryan v. Ohio Edison Co., 611 F.2d 1170, 1178 (6th Cir. 1979) (mail
fraud); Napper v. Anderson, Henley, Shields, Bradford & Pritchard, 500 F.2d 634, 636 (5th
Cir. 1974) (wire fraud), cert. denied, 423 U.S. 837 (1975).

84. See Parrish, supra note 15, at 339-40 (civil bar's unfamiliarity with underlying
criminal concepts has thwarted progiess of civil RICO).

85. "Congress has not undertaken to catalog the infinite variety of the myriad schemes
to defraud that might be concocted by the fertile minds of those bent on despoiling others
by cunning. It has branded criminal any use of the mails knowingly and intentionally to
achieve a fraudulent end." United States v. Kreimer, 609 F.2d 126, 130 (5th Cir. 1980). See
generally Rakoff, The Federal Mail Fraud Statute, 18 DuQ. L. REv. 771 (1980); Comment,
A Survey of the Federal Mail Fraud Act, 8 MEM. ST. U.L. REv. 673 (1978).
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encompass a broad range of misbehavior s 6 The nature of the con-
duct proscribed by mail fraud and wire fraud statutes is identical
except for the means of communication used.87 Accordingly, the
two statutes are given similar construction and decisions constru-
ing the mail fraud statute are applicable to litigation involving wire
fraud.8

Fifth Circuit case law indicates that a mail fraud violation is
composed of three express statutory elements and one judicially
implied component. Pursuant to the federal statute, a mail fraud
violation requires (1) a scheme to defraud; (2) which involves a use
of the mails; (3) for the purpose of executing the scheme."' Addi-
tionally, the evidence must demonstrate that the defendant had a
conscious intent to defraud.' 0

With respect to the initial element, the existence of a scheme
to defraud, United States v. Kreimers succinctly described the

86. See, e.g., United States v. Galloway, 664 F.2d 161 (7th Cir. 1981) (rolling back
odometers); United States v. Shamy, 656 F.2d 951 (4th Cir. 1981) (breach of common-law
fiduciary obligation), cert. denied, 102 S. Ct. 1429 (1982); United States v. Uni Oil, Inc., 646
F.2d 946 (5th Cir. 1981) (energy fraud); United States v. Halbert, 640 F.2d 1000 (9th Cir.
1981) (use of false name); United States v. Davila, 592 F.2d 1261 (5th Cir. 1979) (check
kiting); United States v. Mandel, 591 F.2d 1347 (4th Cir. 1979) (breach of public fiduciary
duty); United States v. Tallant, 547 F.2d 1291 (5th Cir.) (securities fraud), cert. denied, 434
U.S. 889 (1977); United States v. Green, 494 F.2d 820 (5th Cir.) (credit card fraud), cert.
denied, 419 U.S. 1004 (1974); United States v. Seasholtz, 435 F.2d 4 (10th Cir. 1970) (insur-
ance fraud); Blachly v. United States, 380 F.2d 665 (5th Cir. 1967) (dishonest referral sales);
United States v. Rosenblum, 339 F.2d 473 (2d Cir. 1964) (misleading advertising); United
States v. Painter, 314 F.2d 939 (4th Cir.) (real estate fraud), cert. denied, 374 U.S. 831
(1963); United States v. Richburg, 478 F. Supp. 535 (M.D. Tenn. 1979) (sales of worthless
distributorships).

87. United States v. Calvert, 523 F.2d 895, 903 (8th Cir. 1975), cert. denied, 424 U.S.
911 (1976). The respective means of communication employed, the United States Postal
Service and the interstate wire facilities, represent the bases for the exercise of federal juris-
diction. MATERIAI.S ON RICO, supra note 12, at 127. The mail fraud statute does not require
an interstate mailing.

88. United States v. Tranopol, 561 F.2d 466, 475 (3d Cir. 1977). Although the follow-
ing textual discussion will expressly deal only with mail fraud violations, it is applicable to
RICO civil actions premised on wire fraud offenses. See id.

89. See, e.g., United States v. Goss, 650 F.2d 1336, 1341 (5th Cir. 1981); United States
v. Freeman, 619 F.2d 1112, 1117 (5th Cir. 1980), cert. denied, 450 U.S. 910 (1981); United
States v. Kent, 608 F.2d 542, 545 (5th Cir. 1979), cert. denied, 446 U.S. 936 (1980). Other
circuits determine liability through two elements, a scheme to defraud and use of the mails
or wire facilities in furtherance of that scheme. See United States v. Azzorelli Constr. Co.,
612 F.2d 292, 298 (7th Cir. 1979).

90. See United States v. Kreimer, 609 F.2d 126, 128 (5th Cir. 1980); United States v.
Kent, 608 F.2d 542, 545 n.3 (5th Cir. 1979), cert. denied, 446 U.S. 936 (1980).

91. 609 F.2d 126 (5th Cir. 1980).
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state of the law:

The statute does not forbid merely the use of the mails to perpe-
trate an act made criminal by state or federal law; it reaches any
plan, consummated by the use of the mails, in which artifice or
deceit is employed to obtain something of value with the inten-
tion of depriving the owner of his property. The scheme is to be
measured by a non-technical standard; the measure of fraud is its
departure from moral uprightness, fundamental honesty, fair play
and candid dealings in the general life of members of society.'2

In criminal prosecutions, the conviction of the defendant is
not dependent on the success of the fraudulent scheme,93 degree of
pecuniary loss,' 4 or actual defrauding of the intended victim." In
contrast, a civil RICO plaintiff must show injury to "business or
property" in order to recover a treble damage award." This statu-
tory requirement is consistent with traditional legal principles be-
cause tort law, to which RICO is closely related, does not punish
incomplete or inchoate offenses.' 7

The second element of a mail fraud violation, the use of the
mails, does not require proof of the transmission of false represen-
tations through the mails, but rather only that a mailing was made
in furtherance of the execution of the fraudulent plan.'8 Use of the
mails occurs if the defendant engaged in conduct with knowledge
that mailings would follow in the ordinary course of business or

92. Id. at 128. Accord United States v. Van Dyke, 605 F.2d 220, 225 (6th Cir.), cert.
denied, 444 U.S. 994 (1979).

93. E.g., United States v. Goss, 650 F.2d 1336, 1343 (5th Cir. 1981); United States v.
Schaffer, 599 F.2d 678 (5th Cir. 1979); Adjmi v. United States, 346 F.2d 654, 657 (5th Cir.),
cert. denied, 382 U.S. 823 (1965).

94. See United States v. Goss, 650 F.2d 1336, 1343 (5th Cir. 1981); United States v.
Lea, 618 F.2d 426, 429 n.3 (7th Cir. 1980).

95. See United States v. Goss, 650 F.2d 1336, 1343 (5th Cir. 1981); United States v.
Buchanan, 633 F.2d 423, 427 (5th Cir. 1980), cert. denied, 451 U.S. 912 (1981).

96. 18 U.S.C. § 1964(c) (1976). See Note, supra note 16, at 1105 ("injury" element of §
1964(c) requires plaintiff to demonstrate success of scheme).

97. See Cenco, Inc. v. Seidman & Seidman, 686 F.2d 449 (7th Cir. 1982) (refusing to
recognize claim for unsuccessful conspiracy to commit a tort); NSC Int'l Corp. v. Ryan, 531
F. Supp. 362, 363 (N.D. Ill. 1981) (analogizing civil RICO to tortious interference with eco-
nomic relations). See also Solomon v. Houston Corrugated Box Co., 526 F.2d 389, 392 n.4
(5th Cir. 1976) (private antitrust remedy is in nature of tort action).

98. United States v. Talbott, 590 F.2d 192, 195 (6th Cir. 1978). But see United States
v. Koenig, 388 F. Supp. 670, 722 (S.D.N.Y. 1974) (mere proof of misrepresentation in mail-
ings insufficient to establish specific fraudulent intent).

[Vol. 14:377396
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where such use was reasonably foreseeable."' Thus, another partici-
pant in the scheme ' or a third party'01 can employ the mails and
expose the defendant to treble damage liability.1 0 2

Third, the statute reaches only those mailings in furtherance
of the fraudulent scheme.103 The mailings must represent "an inte-
gral part of the scheme to defraud."'0 4 Accordingly, mailings made
prior to the onset of the scheme,'0 5 after its consummation, 06 or
which increase the possibility of detection, or are inconsistent with
successful perpetration of the scheme will be deficient.'07

In the Fifth Circuit, proof of a defendant's conscious intent to
defraud is an indispensable component of a mail fraud prosecu-

99. Pereira v. United States, 347 U.S. 1, 8-9 (1954). See United States v. Wolf, 645
F.2d 23, 26 (10th Cir. 1981) (defendant need not have specifically intended use of mails).

100. See United States v. Bright, 588 F.2d 504, 509 (5th Cir.), cert. denied, 440 U.S.
972 (1979).

101. See United States v. Georgalis, 631 F.2d 1199, 1206 (5th Cir. 1980); United States
v. Brickey, 426 F.2d 680, 684 (8th Cir.), cert. denied, 400 U.S. 828 (1970).

102. Direct proof of the use of mails is unnecessary. United States v. Brackenridge,
590 F.2d 810, 811 (9th Cir.), cert. denied, 440 U.S. 985 (1979). Use of the mails may be
established by substantiating a regular business practice of interstate telephone use or of
mailing documents material to a fraudulent scheme. United States v. Goss, 650 F.2d 1336,
1343 (5th Cir. 1981). Accord United States v. Leigh, 515 F. Supp. 405, 421 (S.D. Ohio 1981)
(proof of type, contents, or character of the items mailed is unnecessary, only fact of mail-
ing). See United States v. Garner, 663 F.2d 834, 838 (9th Cir. 1981) (circumstantial proof of
telephone conversation made in furtherance of unlawful activity sufficient in wire fraud
prosecution), cert. denied, 102 S. Ct. 1750 (1982).

103. United States v. Tackett, 646 F.2d 1240, 1244 (8th Cir. 1981).
104. United States v. Kent, 608 F.2d 542, 546 (5th Cir. 1979), cert. denied, 446 U.S.

936 (1980); United States v. LaFerriere, 546 F.2d 182, 188 n.6 (5th Cir. 1977); cf. United
States v. Lea, 618 F.2d 426, 430 (7th Cir. 1980) (mailing need only be incident to essential
part of the plan).

105. United States v. Pintar, 630 F.2d 1270, 1280 (8th Cir. 1980).
106. United States v. Keenan, 657 F.2d 41, 43 (4th Cir. 1981); United States v. Kent,

608 F.2d 542, 546 (5th Cir. 1979), cert. denied, 446 U.S. 936 (1980). A fraudulent plan may
nevertheless depend on a mailing despite prior receipt by the alleged wrongdoers of the
proceeds of the fraud because "the use of the mails after the money is obtained [or docu-
ment stolen] may be for the purpose of executing the fraud." United States v. Kent, 608
F.2d at 546 (quoting United States v. Zweig, 562 F.2d 962, 964-65 (5th Cir. 1977)). Thus,
letters mailed to lull victims into a false sense of security, to postpone inquiries or com-
plaints, or to make transactions less suspect, represent mailings in furtherance of a fraudu-
lent scheme and may support a civil RICO claim. See United States v. Ashdown, 509 F.2d
793, 800 (5th Cir.), cert. denied, 423 U.S. 829 (1975). See also Erlbaum v. Erlbaum, FED.

SEC. L. REP. (CCH) 1 98,772 (E.D. Pa. July 13, 1982).
107. See United States v. Maze, 414 U.S. 395, 403 (1974). See also United States v.

LaFerriere, 546 F.2d 182, 187 (5th Cir. 1977) ("legally compelled" mailings such as income
tax payments insufficient to meet the jurisdictional requirement).
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tion.1°8 Reckless disregard for the truth or falsity of representa-
tions'0 9 or proof of conscious avoidance of knowledge of the accu-
racy of representations will suffice." 0 Specific intent to defraud
need not be established by direct evidence but may be inferred
from surrounding facts and circumstances."'

RICO does not require scienter over and above the mens rea
element of the predicate offense." 2 For example, in a civil RICO
suit alleging mail fraud offenses, a jury finding on the existence of
a conscious and knowing specific intent to defraud or an instruc-
tion detailing the necessity of an implicit scienter finding prior to
an affirmative fraud determination should provide a sufficient jury
charge and verdict on which to predicate treble damage liability."8

108. See supra note 85. See also United States v. Precision Medical Laboratories, Inc.,
593 F.2d 434, 443 (2d Cir. 1978) (mail fraud scienter requirement is "knowledge"); United
States v. Bryza, 522 F.2d 414, 421 (7th Cir. 1975) (mail fraud requires "specific criminal
intent"), cert. denied, 426 U.S. 912 (1976).

109. See United States v. Farris, 614 F.2d 634, 638 (9th Cir.), cert. denied, 447 U.S.
926 (1979).

110. United States v. Brien, 617 F.2d 299, 312 (5th Cir.), cert. denied, 446 U.S. 919
(1980). But see United States v. Piepgrass, 425 F.2d 194, 199 (9th Cir. 1970) (knowledge of
shadowy dealings insufficient to establish requisite scienter).

111. United States v. Rhoads, 617 F.2d 1313, 1316 (8th Cir. 1980); United States v.
Beecroft, 608 F.2d 753, 757 (9th Cir. 1979). See also United States v. Foshee, 606 F.2d 111,
113 (5th Cir. 1979) (any evidence remotely bearing on fraudulent intent admissible in mail
fraud prosecution). The fact that defendant sought the advice of an attorney prior to com-
mencing the scheme is probative in determining the question of wrongful intent, but does
not represent an absolute defense. Shale v. United States, 388 F.2d 616, 618 (5th Cir.), cert.
denied, 393 U.S. 984 (1968). Since complex commercial transactions are rarely undertaken
without consultation of legal counsel at some stage, proof that defendant was acting pursu-
ant to the advice of his attorney may furnish rebuttal evidence in a civil RICO action pre-
mised on alleged mail or wire fraud. The usefulness of evidence showing that alleged wrong-
ful conduct was undertaken pursuant to legal advice assumes that. such counsel was in
accordance with sound legal judgment and the canons of ethics. See United States v.
Rabbitt, 583 F.2d 1014 (8th Cir. 1978) (violation of canons of legal ethics held probative on
issue of fraudulent intent), cert. denied, 439 U.S. 1116 (1979).

112. See, e.g., United States v. Scotto, 641 F.2d 47, 55-56 (2d Cir. 1980); United States
v. Boylan, 620 F.2d 359, 361-62 (2d Cir.), cert. denied, 449 U.S. 833 (1980); United States v.
Jannotti, 501 F. Supp. 1182, 1187 (E.D. Pa. 1980). But see United States v. Bledsoe, 674
F.2d 647, 661 (8th Cir. 1982) (expressing "grave doubts as to the propriety" of Boylan hold-
ing). The failure of RICO to require a separate criminal intent withstood constitutional
challenge in United States v. Boffa, 513 F. Supp. 444, 464 (D. Del. 1980). The court upheld
the validity of the racketeering statute on the grounds that first, it is clearly within the
congressional power to create a strict liability offense which dispenses with an intent ele-
ment; and second, the mere failure to require scienter, standing alone, does not violate due
process. Id. There are no reported civil decisions discussing the proof of scienter required in
order to maintain a treble damage suit.

113. See United States v. Scotto, 641 F.2d 47, 55 (2d Cir. 1980) (approving RICO in-
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An additional finding or instruction with respect to an intentional,
willful, or knowing violation of the racketeering statute appears
unnecessary.

Legal and factual defenses to a mail or wire fraud charge are
limited.114 Neither impracticability of the scheme, lack of success,
nor failure to fool the intended victim represents a viable de-
fense. 15 Good faith is, however, a complete bar to a charge of an
intent to defraud under federal antifraud laws.116 Antitrust cases
indicate that a defense which centers on the misconduct of the
RICO plaintiff, such as pari delicto, illegality, or unclean hands,
will not furnish an absolute defense but may support an argument
that the asserted economic injury was self-inflicted and not caused
by alleged racketeering activity. 17 If plaintiff's conduct is suffi-
ciently reprehensible, the defendant should assert a counterclaim
for the alleged wrong."8

struction requiring jury to find defendant acted with "criminal motive" prior to imposing
penal sanctions based on misdemeanor predicate offense), cert. denied, 452 U.S. 961 (1981).

114. Plaintiffs generally should experience little difficulty in stating a predicate fraud
claim under RICO or otherwise avoiding summary dismissal because courts are generally
reluctant to employ summary procedures in any litigation where motive and intent play
leading roles. See Massey-Ferguson, Inc. v. Bent Equip. Co., 283 F.2d 12, 15 (5th Cir. 1960)
(noting general rule regarding judicial hesitancy to award summary judgment in fraud
suits); Skoda v. A & W Distrib. Co., 414 F. Supp. 1209, 1211 (E.D. Tex. 1976) (summary
procedures particularly disfavored in antitrust litigation and to be used sparingly).

115. See supra notes 93-96 and accompanying text. Similarly, gullibility of the in-
tended victim will not preclude recovery. See Lemon v. United States, 278 F.2d 369 (9th
Cir. 1960) (mail fraud law protects the naive as well as the wise); Deaver v. United States,
155 F.2d 740 (D.C. Cir.) (monumental credulity of victim is no shield for one accused of
fraudulent scheme), cert. denied, 329 U.S. 766 (1946). See also United States v. Read, 658
F.2d 1225 (7th Cir. 1981) (withdrawal from fraudulent scheme prior to culmination is not
defense to charge of mail fraud).

116. E.g., United States v. Goss, 650 F.2d 1336, 1345 (5th Cir. 1981); Kroll v. United
States, 433 F.2d 1282, 1290-91 (5th Cir. 1970), cert. denied, 402 U.S. 944 (1971). "Good
faith" signifies a genuine belief that the information forwarded or representations made are
true. "Good faith" does not mean an honest belief or ultimate hope in the success of the
enterprise or that funds being obtained will eventually be returned. United States v. Pres-
ton, 634 F.2d 1285, 1294-95 (10th Cir. 1980), cert. denied, 102 S. Ct. 1634 (1982). Accord
United States v. Beecroft, 608 F.2d 753, 757 (9th Cir. 1979). See also Project, supra note 13,
at 292 (contention that communication was not "in furtherance" of a scheme represents
strongest defense to mail or wire fraud charge).

117. See Pearl Brewing Co. v. Joseph Schlitz Brewing Co., 415 F. Supp. 1122, 1131
(S.D. Tex. 1976). See generally Perma Life Mufflers, Inc. v. International Parts Corp., 392
U.S. 134 (1968) (severely restricting pari delicto defense in antitrust litigation); Kiefer-
Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211 (1951) (impliedly rejecting unclean
hands defense in antitrust law).

118. Memorex Corp. v. International Business Mach. Corp., 555 F.2d 1379, 1382-83
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A breach of a fiduciary duty may constitute a violation of the
mail fraud statute. 19 Since an undeniably vast amount of commer-
cial litigation centers on the duties, rights, and liabilities of corpo-
rate officers, senior executives, partners, employees, estate repre-
sentatives, brokers, and trustees, the extent to which a breach of
fiduciary duty may serve as a predicate act of racketeering activity
and result in the imposition of treble damage liability is critical to
corporate counsel and their clients. In most circuits, however,
breach of a fiduciary commitment, standing alone, is insufficient to
establish a mail fraud offense.120 Proof of a recognizable scheme,
use of the mails in furtherance of the scheme, and a specific intent
to defraud are essential in the prosecution of a fiduciary. 12

1 In Sal-

(9th Cir. 1977).
119. See, e.g., United States v. Bronston, 658 F.2d 920, 920-26 (2d Cir. 1981) (failure

of attorney to disclose conflict of interest constituted mail fraud), cert. denied, 102 S. Ct.
1769 (1982); United States v. Reece, 614 F.2d 1259, 1261 (10th Cir. 1980) (employee's know-
ing breach of fiduciary obligation to provide employer with loyal, honest, and faithful ser-
vices punishable under mail fraud law); United States v. Isaacs, 493 F.2d 1124, 1149 (7th
Cir.) (prosecution of Governor of Illinois under mail fraud statute for defrauding state and
its citizens of "honest and faithful services"), cert. denied, 417 U.S. 976 (1974); Post v.
United States, 407 F.2d 319, 328 (D.C. Cir. 1968) (fraud by promoters of country club in sale
of memberships and in nondisclosure of ownership interests violated federal antifraud laws),
cert. denied, 393 U.S. 1092 (1969). The growing trend to criminalize breaches of common-
law fiduciary obligations has been sharply criticized. See Coffee, From Tort to Crime: Some
Reflections on the Criminalization of Fiduciary Breaches and the Problematic Line Be-
tween Law and Ethics, 19 Am. CRiM. L. REV. 117 (1981); Morano, The Mail-Fraud Statute:
A Procrustean Bed, 14 J. MAR. L. REV. 45 (1980).

120. See, e.g., United States v. Goss, 650 F.2d 1336, 1346-47 (5th Cir. 1981) (failure of
charge to adequately explain that fiduciary breach alone was not fraud required reversal of
conviction); United States v. Bohonus, 628 F.2d 1167, 1172 (9th Cir. 1980) (mere breach of
fiduciary obligations despite receipt of secret profits does not automatically constitute fed-
eral fraud violation); United States v. Mandel, 591 F.2d 1347, 1363 (4th Cir.) (breach of
fiduciary duty must be linked with actionable fraud), aff'd, 602 F.2d 653 (4th Cir. 1979),
cert. denied, 445 U.S. 961 (1980); United States v. Dixon, 536 F.2d 1388, 1401 (2d Cir. 1976)
(corporate executive nondisclosure not criminally culpable absent "element of corruption").
The concealment by a fiduciary of material information which he is under a duty to disclose,
when the nondisclosure results in harm, is a violation of the federal antifraud statute.
United States v. Bronston, 658 F.2d 920, 920 (2d Cir. 1981), cert. denied, 102 S. Ct. 1769
(1982); United States v. Keane, 522 F.2d 534, 549 (7th Cir. 1975), cert. denied, 417 U.S. 976
(1976).

121. See supra note 110. Although a jury must find a specific fraudulent intent prior
to convicting a fiduciary of mail fraud, criminal jury instructions indicate that culpability is
determined by common-law standards of fiduciary duty: "[m]any forms of conduct permissi-
ble in a work a day [sic) world for those acting at arms length are forbidden to those bound
by fiduciary ties. A fiduciary is in a position of trust and is held to something stricter than
the morals of the market place." Coffee, supra note 119, at 132 (quoting jury charge in
United States v. Bronston, 658 F.2d 920 (2d Cir. 1981)).
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isbury v. Chapman,12 the only reported civil decision to consider
the viability of the treble damage remedy in an action alleging
breach of fiduciary duties, real estate purchasers instituted a RICO
action against the sellers, alleging a wrongful failure to disclose the
interest of a mortgagee. Although declining to find the existence of
a fiduciary relationship between the parties, the court nevertheless
stated that a civil RICO action asserting mail fraud violations as
predicate offenses cannot be based on a breach of fiduciary duty in
the absence of additional factors such as "an attempt to cover-up
through false pretenses; a taking of money or property or rights of
another through the use of kickbacks, extortion, bribery, tax eva-
sion, perjury or a violation of some state or federal statute. '12 3

The potential imposition of treble damages liability on a
fiduciary for failure to satisfy a statutory or common-law obliga-
tion assumes increased importance when the Texas commercial
bribery statute is considered.12 4 Since "racketeering activity" en-
compasses those acts of bribery "chargeable under State law and
punishable by imprisonment for more than one year,"115 a violation
of the commercial bribery statute can serve as a predicate offense
in a racketeering pattern.' 26 Reliance on such state statutes in a
private RICO suit will enable plaintiffs to avoid sculpturing a
straightforward action for fiduciary bribery into either a mail/wire
fraud violation or a bribery offense under the Travel Act. 27

Finally, since civil RICO will almost always be based on alle-
gations of fraud, plaintiff's complaint must satisfy the stringent
pleading requirements of Federal Rule of Civil Procedure 9(b)
which provides, in pertinent part, "in all averments of fraud . ..
circumstances constituting fraud . . . shall be stated with particu-

122. 527 F. Supp. 577 (N.D. Ill. 1981).
123. Id. at 580 n.3.
124. TEx. PENAL CODE ANN. § 32.43 (Vernon 1974). This section provides that a fiduci-

ary who intentionally or knowingly solicits, accepts, or agrees to accept any benefit or con-
sideration in return for violating a fiduciary duty or otherwise causing harm to a beneficiary
is guilty of a third degree felony. To date, there are no reported cases construing this stat-
ute. See generally Munzinger & Hassler, Litigation Between Business Interests, in AD-
VANCED CiviL TRIAL COURSE 218-20 (State Bar of Texas 1982).

125. 18 U.S.C. § 1961(1) (Supp. IV 1980).
126. See generally Lebowitz, Recent Developments in Texas Corporation Law, 28 Sw.

L.J. 641, 753-54 (1974).
127. 18 U.S.C. § 1952 (1976). See generally Perrin v. United States, 444 U.S. 37

(1979).
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larity.' ' 12
8 In order to avoid dismissal of a RICO complaint predi-

cated on averments of fraud, the complaint must contain specific
factual allegations distinctly describing the particular acts of fraud
and specifying by whom and in what manner they were perpe-
trated with such definiteness and reasonable certainty that the
court can determine from examining the allegation that a prima
facie RICO cause of action exists. 129

D. Directly or Indirectly Invests in, Acquires or Maintains an
Interest in, or Conducts the Affairs of

RICO proscribes a vast array of criminal activity. Section
1962(a) declares unlawful the use of income derived from a pattern
of racketeering activity to acquire an interest in an enterprise.130

Section 1962(b) forbids the acquisition or maintenance of an inter-
est in an enterprise through a pattern of racketeering activity. 131

Subsection (c) prohibits conducting the affairs of an enterprise
through a pattern of racketeering activity.132 A conspiracy to vio-
late the prohibitions set forth in the preceding subsections is pro-
scribed by section 1962(d). 133 Each subsection is directed at con-

128. FED. R. Civ. P. 9(b). Rule 9(b) is applicable to civil RICO. Bennett v. Berg, No.
81-1418 (8th Cir. Aug. 11, 1982) (available Oct. 1, 1982, on LEXIS, Genfed library, Cir file).
Compare Hellenic Lines, Ltd. v. O'Hearn, 523 F. Supp. 244, 248-49 (S.D.N.Y. 1981) (finding
RICO count to state claim but dismissing racketeering action due to lack of compliance with
rule 9(b); plaintiff allowed to replead) with Hellenic Lines, Ltd. v. O'Hearn, 94 F.R.D. 48, 52
(S.D.N.Y. 1982) (amended complaint 'sufficiently pleaded RICO claim).

129. See Chamberlain Mach. Works v. United States, 270 U.S. 347, 349 (1926); Girard
Trust Bank v. Martin, 557 F.2d 386, 390 (3d Cir. 1977), cert. denied, 434 U.S. 985 (1978).
Similarly, conclusory statements asserting a RICO count through mere repetition of statu-
tory language cannot substitute for certain and particularized allegations and will not with-
stand a motion to dismiss. See, e.g., Brown v. Chaffee, 612 F.2d 497, 503 (10th Cir. 1979);
Segal v. Gordon, 467 F.2d 602, 607 (2d Cir. 1972); Lincoln Nat'l Bank v. Lampe, 414 F.
Supp. 1270, 1279 (N.D. II. 1976). One of the principal policy justifications underlying rule
9(b) is the protection of defendants from unfounded and irresponsible charges of wrongdo-
ing which injure their reputation and goodwill. In re Commonwealth Oil/Tesoro Petroleum
Corp. Sec. Litig., 467 F. Supp. 227, 250 (W.D. Tex. 1979). This policy is indisputably rele-
vant to civil RICO actions, which impose devastating psychological impact and community
stigmatization on a legitimate businessman. The social injuries conceivably suffered by the
civil RICO defendant despite a business and personal life devoid of accepted notions of
criminal culpability warrant stringent application of rule 9(b) to cases which fall within lit-
eral coverage of the racketeering statute but involve traditional commercial litigation.

130. 18 U.S.C. § 1962(a) (1976).
131. Id. § 1962(b).
132. Id. § 1962(c).
133. Id. § 1962(d). The relationship between § 1962(d) and traditional conspiracy
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trolling a specific form of criminality." 4 Sections 1962(a) and 1962
(b) focus on outsider activity (the means of corruption or domi-
nance of a legitimate business), while section 1962 (c) governs in-
ternal wrongdoing (the corrupt operation of the affected enter-
prise). 3 ' A single course of activity may result in separate
violations of all three substantive sections.

The prohibition embodied in section 1962(a) against the in-
vestment of income received from a pattern of racketeering activ-
ity centers on the illegitimate source of the investment funds; the
purchase, acquisition, or takeover of the target organization may
be otherwise untainted by illegality. 136 Verification of the origin of
funds used to acquire an enterprise will frequently represent an
extremely burdensome task in light of the transitory nature of cash
and the surreptitious accounting techniques practiced by racke-
teers and unscrupulous businessmen. 13 7 Although reliance on sec-
tion 1962(a) may prove difficult because of the tracing require-
ment, plaintiffs will generally retain a treble damage claim because
of the substantial likelihood of concurrent violations of sections
1962(b) or 1962(c).

In contrast, section 1962(b) is unconcerned with the origin of

principles represents an exceedingly complex area, as yet unlitigated in the civil arena. See
generally Blakey & Gettings, supra note 2, at 1010-12; Bradley, supra note 2, at 877-88;
Note, Elliott v. United States: Conspiracy Law in the Judicial Pursuit of Organized Crime
Through RICO, 65 VA. L. REv. 109 (1980). Although § 1962 additionally proscribes the oper-
ation of an enterprise through "unlawful debt collection," this provision apparently has
never been used in a treble damage suit.

134. The failure to allege a violation of a specific subsection of § 1962 may justify
dismissal of the RICO claim. See Erlbauma v. Erlbaum, FED. SEc. L. REP. (CCH) 98,772
(E.D. Pa. July 13, 1982).

135. United States v. Forsythe, 429 F. Supp. 715, 720 (W.D. Pa.) (sections 1962(a) and
1962(b) relate to "takeovers" while section 1962(c) governs "behavioral" wrongdoing by per-
sons related to infected organization), rev'd on other grounds, 560 F.2d 1127 (3d Cir. 1977).
See also United States v. Mandel, 591 F.2d 1374, 1375 (4th Cir.) (section 1962 (c) comple-
ments sections 1962(a) and 1962(b) by governing those situations in which current owner or
employee of business initiates pattern of racketeering activity), afl'd, 602 F.2d 653 (4th Cir.
1979), cert. denied, 445 U.S. 961 (1980); Note, RICO: Are the Courts Construing the Legis-
lative History Rather than the Statute Itself?, 55 NoTm DAME LAw., 777, 786 (1980) (sub-
sections of § 1962 treat component aspects of criminal operation).

136. See Blakey & Goldstock, "On the Waterfront": RICO and Labor Racketeering,
17 AM. CRIM. L. REv. 341, 355 (1980). See generally Schultz, Investing Dirty Money: Sec-
tion 1962(a) of the Organized Crime Control Act of 1970, 83 YALE L.J. 1491 (1974).

137. Long, supra note 16, at 229. Accord Project, supra note 13, at 362 (section
1962(a) poses evidentiary problems due to defendant's typically inadequate or doctored
records). See also United States v. McNary, 620 F.2d 621, 628-29 (7th Cir. 1980) (evidence
of indirect investment of racketeering profits sufficient to establish § 1962(a) violation).

1983] 403



TEXAS TECH LAW REVIEW

investment resources but instead concentrates on the acquisition
or continued domination of an enterprise through wrongdoing.'"
The prohibitions of subsections (a) and (b) will frequently overlap
when the acquisition and continued control of a legitimate busi-
ness represents one of a series of corporate takeovers. " Section
1962(b) is ideally suited for use in the securities field and should
be considered as a remedy which augments or supersedes existing
federal and state regulations whenever mail, wire, or securities
fraud offenses are committed in the acquisition or the domination
of a corporate entity.14 0

Section 1962(c) has proven to be the primary source for both
civil and criminal RICO litigation. The key phrase, "to conduct or
participate. . . in the conduct of [the] enterprise's affairs through
a pattern of racketeering activity .,"41 is not defined. The ab-
sence of explanatory language concerning the requisite nexus be-
tween the unlawful acts of the defendant and the affairs of the
enterprise has sparked continual controversy.1 4

2

While most courts decline to require a relationship between
predicate offenses,14

. every jurisdiction requires the predicate vio-
lations to be connected to the affairs of the enterprise in some
fashion. With respect to the quantitative degree of interrelation-
ship, however, courts differ sharply. The primary source of confu-
sion stems from the requirement that the pattern of racketeering
activity be connected not merely to the enterprise but to the con-
duct of the affairs of the enterprise. In this respect, a distinction
should be noted between conducting the affairs of the enterprise
through racketeering activity and conducting the racketeering
through the enterprise. A series of cases, typically dealing with cor-
rupt union management, has held that RICO does not apply when
the alleged enterprise does not represent the instrumentality of the

138. Blakey & Goldstock, supra note 136, at 355. See United States v. Parnes, 503
F.2d 430, 433-38 (2d Cir. 1974) (acquisition of control of hotel through manipulative lending
scheme), cert. denied, 419 U.S. 1105 (1975).

139. See Engl v. Berg, 511 F. Supp. 1146 (E.D. Pa. 1981) (financing, syndication, and
resyndication of office building).

140. See generally Long, supra note 16, at 228-33; Pickholz & Friedman, supra note
16, at 965-71.

141. 18 U.S.C. § 1962(c) (1976).
142. Courts have repeatedly upheld the validity of § 1962(c) against constitutional

challenges of impermissible vagueness. See, e.g., United States v. Thevis, 665 F.2d 616, 625
(5th Cir. 1982); United States v. Stofsky, 409 F. Supp. 609, 614 (S.D.N.Y. 1973).

143. See supra text accompanying notes 65-71.

[Vol. 14:377
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wrongful conduct.1 4

In United States v. Ladmer,'4" the court held that union offi-
cials who converted funds for personal use in violation of section
501(c) of the Labor-Management Reporting and Disclosure Act of
1959 " 6 were not subject to RICO because the business of the
charged enterprise, the union, was not sufficiently linked to defen-
dants' racketeering.14 7 Similarly, the court in- United States v. Gib-
son 4 8 rejected a RICO prosecution involving misuse of union prop-
erty and dishonest hiring practices because the misconduct was
solely personal and was not perpetrated on behalf of nor related to
union affairs. 4 9 This line of cases suggests that RICO is inapposite
"where the charged enterprise provides only a setting for racke-
teering activities wholly unrelated to its own purposes and
affairs." 50

In contrast, other jurisdictions reason that the affairs of an en-
terprise are conducted through a pattern of racketeering activity
when the criminal acts are related to the operation of the enter-
prise or the defendant was enabled to commit the predicate of-
fenses by virtue of his position in the enterprise.' 5 ' The position
occupied within the enterprise must furnish, at least partially, the
vehicle for the commission of the predicate offenses. Mere proof of
employment and commission of racketeering activity will not es-
tablish the requisite connection. 52 There is no requirement that

144. See, e.g., United States v. Nerone, 563 U.S. 836, 851-52 (7th Cir. 1977), cert. de-
nied, 435 U.S. 951 (1978); United States v. Gibson, 486 F. Supp. 1230, 1245 (S.D. Ohio
1980); United States v. Ladmer, 429 F. Supp. 1231, 1244-45 (E.D.N.Y. 1977).

145. 429 F. Supp. 1231 (E.D.N.Y. 1977).
146. 29 U.S.C. §§ 401-531 (1976 & Supp. II 1978 & Supp. IV 1980).
147. 429 F. Supp. at 1243. The embezzlement did not relate to operation or purposes

of the union and, therefore, RICO was deemed inapplicable. Id.
148. 486 F. Supp. 1230 (S.D. Ohio 1980).
149. Id. at 1245.
150. Engl v. Berg, 511 F. Supp. 1146, 1155 (E.D. Pa. 1981).
151. See United States v. Scotto, 641 F.2d 47, 54 (2d Cir. 1980), cert. denied, 452 U.S.

961 (1981). Accord Spencer Cos. v. Agency Rent-A-Car, FED. SEc. L. REP. (CCH) 98,381
(D. Mass. Nov. 17, 1981); United States v. Field, 432 F. Supp. 55, 57-58 (S.D.N.Y. 1977),
afl'd mem., 578 F.2d 1371 (2d Cir.), cert. dism'd, 439 U.S. 801 (1978). Compare United
States v. DePalma, 461 F. Supp. 778, 786 (S.D.N.Y. 1978) (RICO does not demand that
racketeering comprise part of day-to-day business operations of enterprise) with United
States v. Ladmer, 429 F. Supp. 1231, 1245 (E.D.N.Y. 1977) (racketeering activity must re-
late to essential function of enterprise).

152. See United States v. Scotto, 641 F.2d 47, 54 (2d Cir. 1980), cert. denied, 452 U.S.
961 (1981); Uriited States v. Dennis, 458 F. Supp. 197, 199 (E.D. Mo. 1978), aff'd, 625 F.2d
782 (8th Cir. 1980).
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the wrongdoing play a major or minor role, or any role whatsoever,
in the usual operation of the enterprise, that the enterprise author-
ized the defendant to undertake the misconduct, " or that the de-
fendant solidified or enhanced his position in the affected business
through commission of predicate offenses.""

Most reported civil litigation to date satisfies the liberal test of
relatedness between the predicate wrongdoing and the enterprise
since the usual defendant in a civil RICO suit is an employee or
corporate officer engaging in wrongdoing solely for personal benefit
without the approval or knowledge of his employer or principal.
For instance, a civil complaint asserting that the individual defen-
dants were president and chairman of the board of the alleged en-
terprise, a corporation which gained control of plaintiff company
through securities manipulation and deceitful conduct, stated a
nexus between the enterprise and the racketeering activity because
the defendants possessed integral roles within that enterprise.15 5

Conversely, the fact that an employee of General Motors engaged
in unlawful debt collection from fellow employees on the premises
of an automobile assembly operation did not necessarily constitute
participation in the conduct of the affairs of the enterprise, Gen-
eral Motors, for purposes of a criminal prosecution.1" The usurious
transactions were unrelated to defendant's status as an employee
of the enterprise and his employment did not provide him with a
sufficiently unique avenue to engage in unlawful debt collection be-
yond that available to non-General Motors employees.1 57

Once the prosecution or plaintiff demonstrates a connection

153. See United States v. Dennis, 458 F. Supp. 197, 200 (E.D. Mo. 1978), afl'd, 625
F.2d 782 (8th Cir. 1980); United States v. Field, 432 F. Supp. 55, 58 (S.D.N.Y. 1977), aff'd
mern., 578 F.2d 1371 (2d Cir.), cert. dism'd, 439 U.S. 801 (1978).

154. United States v. Scotto, 641 F.2d 47, 54 (2d Cir. 1980), cert. denied, 452 U.S. 961
(1981).

155. Spencer Cos. v. Agency Rent-A-Car, FED. SEC. L. REP. (CCH) 1 98,361 (D. Mass.
Nov. 17, 1981) (adopting Gibson but nevertheless finding nexus between misconduct of em-
ployees and president of corporate defendant and affairs of association in fact enterprise
composed of individuals and corporate defendant). See also Computer Terminal Sys. v.
Gross, 1982-1 Trade Cas. (CCH) 64,531 (E.D.N.Y. 1981).

156. United States v. Dennis, 458 F. Supp. 197, 199 (E.D. Mo. 1978), aff'd, 625 F.2d
782 (8th Cir. 1980).

157. Id. at 198-99. In Dennis the court readily acknowledged the existence of a nexus
between the defendant's activities and the enterprise, but rejected the premise that fortui-
tous coincidence of the situs of the racketeering activity and the location of'the enterprise
represented a sufficient relationship. Id.
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between the racketeering activity and the enterprise, a few courts
have required an additional showing that the racketeering activity
benefitted or advanced the affairs of the enterprise. " 8 The Fourth
Circuit, in United States v. Webster,'" found the statutory re-
quirement that the affairs must be conducted "through" a pattern
of racketeering activity to represent a substantive limitation on the
breadth of RICO. The court initially concluded that something
more than proof of a "substantial nexus" between a lawful enter-
prise and the racketeering activity is needed. To avoid rendering
superfluous the word "through," the court explained that the un-
lawful conduct must promote directly or indirectly the business of
the charged enterprise and, therefore, RICO is not applicable
"where the only relation between the [racketeering activity and en-
terprise] consists of benefits which the racketeering activity derives
from the non-racketeering enterprise. "' 60 On rehearing, however,
the Fourth Circuit modified its earlier holding on the basis that
the prior opinion "unfortunately" overlooked the possibility that
associations, particularly governmental entities, are frequently or-
ganized for nonprofit purposes. ' Accordingly, its previous conclu-
sion that "promoted," "improved," "advanced," and "benefitted"
were practical synonyms for "conducted" was discarded. 6 '

Describing such reasoning as unduly restrictive, the Fifth Cir-
cuit in United States v. Welch " concluded that section 1962(c)
requires only a substantial nexus between the unlawful acts and

158. See, e.g., United States v. Nerone, 563 U.S. 951 (1978); United States v. Webster,
639 F.2d 174, 184 (4th Cir. 1981), cert. denied, 102 S. Ct. 307, modified, 669 F.2d 185 (4th
Cir. 1982); United States v. Computer Sciences Corp., 511 F. Supp. 1125, 1131 (E.D. Va.
1981).

159. 639 F.2d 174 (4th Cir. 1981), cert. denied, 102 S. Ct. 307, modified, 669 F.2d 185
(4th Cir. 1982).

160. Id. at 185. The appellate court consequently overturned § 1962(c) convictions on
the ground that there was no showing that the alleged enterprise, a tavern, profitted from
the defendant owner's drug dealing business. Acknowledging that there was ample proof
that the facilities of the bar were extensively used to promote and consummate drug trans-
actions, the court nevertheless emphasized that there was no showing that the club was a
profit-making organization or that the business of the defendant's bar was improved be-
cause people were attracted by the availability of illicit drugs on the premises. Id. at 183-84.

161. 669 F.2d at 186-87.
162. Id. The court thus reinstated the RICO convictions on the basis that club facili-

ties were regularly made available to, and put in the service of, the defendant's drug dealing
business. Id.

163. 656 F.2d 1039 (5th Cir. 1981), cert. denied, 102 S. Ct. 1768 (1982).
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the enterprise, regardless of which direction the assistance flows.'"
The court stressed that in its view, Congress did not intend to "in-
sulate governmental entities, or other legitimate enterprises, which
are being operated by means of racketeering activites, from prose-
cution under section 1962(c) by requiring that the business of the
enterprise be benefitted by the racketeering activity."' 65

In those jurisdictions which require the business of the enter-
prise to be advanced by the racketeering activity in question, the
scope of civil RICO is severely restricted. Under such a test, if an
individual utilizes his employee or officer status as a means to per-
petrate wrongdoing solely for personal benefit without any intent
to benefit his employer, the typical RICO factual setting, the rack-
eteering statute would be inapplicable in absence of inadvertent
benefit to the employer. This result not only ignores the considera-
tion that many enterprises are not profit oriented, but is also in-
consistent with deterrence and punishment of RICO violators and
full compensation of injured parties.

Section 1962(c) also requires the wrongdoers to be "employed
by or associated with" the enterprise conducted through a pattern
of racketeering. It is apparent, however, that treble damage liabil-
ity need not be premised on a showing that the individual defen-
dants are management-level executives or that the wrongdoers
control or direct the affairs of the business:

The substantive proscriptions of the RICO statute apply to
insiders and outsiders-those merely "associated with" an enter-
prise-who participate directly and indirectly in the enterprise's
affairs through a pattern of racketeering activity. Thus, the RICO
net is woven tightly to trap even the smallest fish, those peripher-
ally involved with the enterprise.'"

164. Id. at 1061-62. Accord United States v. Dozier, 672 F.2d 531, 543-44 (5th Cir.
1982). Unfortunately, in those jurisdictions requiring a substantial nexus as opposed to ad-
vancement of the affairs of the enterprise, the judiciary is seemingly content to determine
on a case-by-case basis the requisite connection, without attempting to fashion an explicit
test.

165. 656 F.2d at 1061-62.
166. United States v. Elliott, 571 F.2d 880, 903 (5th Cir. 1978). Accord United States

v. Welch, 656 F.2d 1039, 1062 n.30 (5th Cir. 1981), cert. denied, 102 S. Ct. 1767 (1982);
United States v. Martino, 648 F.2d 367, 394 (5th Cir. 1981), aff'd, 681 F.2d 952 (5th Cir.
1982) (en banc). See United States v. Hawes, 529 F.2d 472, 479 (5th Cir. 1976) (phrase
"employed by or associated with an enterprise" held not unconstitutionally vague).

[Vol. 14:377



CIVIL RICO

Minimal association with the operation of the affairs of the
enterprise will suffice. 6 7 The necessary degree of association will
be modified, however, in the civil arena by the requirement that
plaintiff prove that injuries were suffered "by reason of" a section
1962 violation. Although unlawful conduct which is only distantly
and indirectly related to the affairs of the charged enterprise may
result in criminal liability, injured parties will experience difficulty
in proving causation when alleged racketeering activity is substan-
tially removed from the center of a fraudulent plan. Thus, the cau-
sation element embodied in the treble damage remedy may result
in the size of the RICO net being somewhat smaller in civil
litigation.

E. An Enterprise

The existence of an "enterprise" is central to a civil RICO
claim since the concept provides the conduit between the federal
or state law violations and the treble damages recovery.'68 Section
1961(4) describes an "enterprise" as including "any individual,
partnership, corporation, association, or other legal entity, and any
union or group of individuals associated in fact although not a le-
gal entity."' 6 The statutory list is not exhaustive but only illustra-
tive ° and has been held to encompass a group of corporations,'
individuals acting in concert with corporations, 172 a single corpora-

167. See United States v. Martino, 648 F.2d 367, 394 (5th Cir. 1981), afr'd, 681 F.2d
952 (5th Cir. 1982) (en banc).

168. United States v. Anderson, 626 F.2d 1358, 1367 (8th Cir.) (enterprise concept is
focal point of RICO offense), cert. denied, 450 U.S. 912 (1980). Compare Comment, The
Racketeer Influenced and Corrupt Organizations Act-Recent Judicial Developments and
Supreme Court Review, 48 TENN. L. REv. 663, 665 (1981) (enterprise concept unique in
criminal law) with Blakey & Gettings, supra note 2, at 1023 n.81 (enterprise not unfamiliar
doctrine in jurisprudence).

169. 18 U.S.C. § 1961(4) (1976).
170. United States v. Thevis, 665 F.2d 616, 625 (5th Cir. 1982); United States v. Hu-

ber, 603 F.2d 387, 394 (2d Cir. 1979), cert. denied, 445 U.S 927 (1980). See also United
States v. Bledsoe, 674 F.2d 647, 663 n.9 (8th Cir. 1982) (definition of enterprise "clearly
incomplete").

171. See United States v. Huber, 603 F.2d 387, 394 (2d Cir. 1979), cert. denied, 445
U.S. 927 (1980).

172. See Hellenic Lines v. O'Hearn, 523 F. Supp. 244, 247 (S.D.N.Y. 1981); Computer
Terminal Sys. v. Gross, 1982-1 Trade Cas. (CCH) 1 64,531 (E.D.N.Y. 1981).
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tion,17
3 a sole proprietorship, 174 and an individual.7 5

The concept of enterprise is perhaps the most frequently and
fiercely litigated aspect of the racketeering law. 76 The definition
has sparked two principal areas of controversy, one of which was
recently settled by the United States Supreme Court while the
other remains a source of division between the circuits.

In United States v. Turkette 77 the Supreme Court resolved a
split in federal appellate authority by holding the definition of
"enterprise" to include not only legitimate businesses but also
those organizations formed strictly for illegitimate purposes.'7

Finding nothing in statutory language or legislative history to war-
rant limitation of RICO to solely legitimate associations, the Court
ruled that the racketeering statute proscribes participation in an
organization which performs only illegal acts, even if the organiza-
tion never attempted to infiltrate a legitimate business.17

9 Al-
though wholly illicit enterprises are uncommon in the civil context,
Turkette is significant for civil RICO suits because the Court
strongly suggests that the racketeering statute is to be applied in a
liberal fashion and in accordance with the plain meaning of the
statutory language. 180

173. See United States v. Dennis, 458 F. Supp. 197 (E.D. Mo. 1978), aff'd, 625 F.2d
782 (8th Cir. 1980). But see United States v. Computer Sciences Corp., 511 F. Supp. 1125,
1131 (E.D. Va. 1981) (unincorporated division of corporation held not to comprise
enterprise).

174. See Prudential Lines v. McKeon, No. 80 Civ. 5853 (S.D.N.Y. Apr. 21, 1982)
(available Oct. 1, 1982, on LEXIS, Genfed library, Dist file).

175. See United States v. Elliott, 571 F.2d 880, 897 (5th Cir.), cert. denied, 439 U.S.
953 (1978); United States v. Joseph, 526 F. Supp. 504, 507 (E.D. Pa. 1981); Hellenic Lines v.
O'Hearn, 523 F. Supp. 244, 247 (S.D.N.Y. 1981). In Joseph the court upheld the propriety
of an indictment naming the Clerk of Courts of Lehigh County as the "person" and the
office of the Clerk of Courts as the "enterprise" on the grounds that although the defendant
held such office, he was not the office. 526 F. Supp. at 507.

176. See Project, supra note 13, at 358 (litigation over "enterprise" determines
breadth of RICO).

177. 452 U.S. 576.(1981).
178. Id. at 578 n.1 (citing cases).
179. Id. at 576.
180. See id. at 580 ("[iun determining the scope of... [RICO] look first to its lan-

guage"). See also Parrish, supra note 15, at 353 (Turkette greatly expands number of poten-
tial RICO plaintiffs). Cf. Comment, Reading the "Enterprise" Element Back into RICO:
Section 1962 and 1964(c), 76 Nw. U.L. REV. 100, 104-06 (1981) (broad construction of RICO
resulted in removal of enterprise element from statute). Nevertheless, several courts have
relied on Turkette to justify resort to legislative history to support their narrow construc-
tionist views that Congress did not intend RICO to govern disputes between legitimate busi-
nessmen. See Waterman Steamship Corp. v. Avondale Shipyards, Inc., 527 F. Supp. 256, 260
(E.D. La. 1981); Adair v. Hunt Int'l Resources Corp., 526 F. Supp. 736, 753 (E.D. Ill. 1981).
See also Harper v. New Japan Sec. Int'l, Inc., 545 F. Supp. 1002 (C.D. Cal. 1982)
(Turkette's directive that RICO be construed broadly held inapplicable to questions of stan-
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The second source of extensive litigation concerns the applica-
tion of the enterprise concept to governmental entities. At least
one court has refused to apply RICO when the charged enterprise
is a governmental rather than a commercial entity on the grounds
that the statutory remedies of dissolution, reorganization, and for-
feiture would yield absurd and potentially unconstitutional results
if used against state and local governments."'1 The majority classi-
fies governmental entities as enterprises,1 82  recognizing that
RICO's remedies are malleable to the facts of each case. The exclu-
sion of activities that corrupt political or governmental organiza-
tions is incompatible with the directives of Turkette and Congress
that RICO be broadly construed, the unambiguous definition of
"enterprise," and the inclusion of predicate RICO offenses which
are peculiarly applicable to political corruption. 8 3

On repeated occasions the Fifth Circuit has emphasized that
Congress intended "enterprise" to have an exceedingly broad
meaning. 84 In United States v. Elliott,8 ' the court stated that en-

185. 571 F.2d 880 (5th Cir.), cert. denied, 439 U.S. 953 (1978).
dards of causation under § 1964(c)); Erlbaum v. Eribaum, FED. SEC. L. REP. (CCH) 98,772
(E.D. Pa. July 13, 1982) (section 1964 is limited solely to actual infiltration of legitimate
businesses).

181. See United States v. Mandel, 415 F. Supp. 997, 1020-22 (D. Md. 1976) (State of
Maryland), vacated in part, aff d in part, 591 F.2d 1347 (4th Cir.), aff'd, 602 F.2d 653 (4th
Cir. 1979) (en banc), cert. denied, 445 U.S. 961 (1980).

182. See United States v. Brown, 555 F.2d 407, 415-16 (5th Cir. 1977) (Macon, Geor-
gia, police department constitutes enterprise), cert. denied, 435 U.S. 904 (1978).

183. See generally United States v. Angelilli, 660 F.2d 23, 30-35 (2d Cir.), cert. denied,
102 S, Ct. 1442 (1982); United States v. Grzywacz, 603 F.2d 682, 685-87 (7th Cir. 1979), cert.
denied, 446 U.S. 935 (1980); United States v. Frumento, 563 F.2d 1083, 1089-92 (3d Cir.
1977), cert. denied, 434 U.S. 1072 (1978). Once businessmen and their counsel become more
familiar with RICO, litigation on behalf of and against state and local governments involv-
ing bribery, bid rigging, and kickbacks should prove a fruitful ground for the recovery of
treble damages. See City of Atlanta v. Adland-Warren, Inc., 1982-1 Trade Cas. 64,527
(N.D. Ga. 1982) (claim that competition for concrete contracting services was thwarted by
city's conspiracy with subcontractor); Teleprompter of Erie, Inc. v. City of Erie, 537 F.
Supp. 6 (W.D. Pa. 1981) (alleged bribery of city council president as influencing award of
local cable TV rights); Maryland v. Buzz Berg Wrecking, 496 F. Supp. 245 (D. Md. 1980)
(city department held to constitute enterprise in RICO suit alleging bid rigging).

184. See United States v. Diecidue, 603 F.2d 535, 545 (5th Cir. 1980); United States v.
Elliott, 571 F.2d 880, 898 (5th Cir.), cert. denied, 439 U.S. 953 (1978). The trend toward an
expansive definition has not proceeded without criticism. See, e.g., United States v. Aleman,
609 F.2d 298, 311 (7th Cir. 1979) (Swygert, J., dissenting), cert. denied, 445 U.S. 946 (1980);
United States v. Rone, 598 F.2d 564, 573-74 (9th Cir. 1979) (Ely, J., dissenting), cert. de-
nied, 445 U.S. 946 (1980); Bradley, supra note 2, at 892-93; Note, Elliott v. United States:
Conspiracy Law and the Judicial Pursuit of Organized Crime Through RICO, 65 VA. L.
REV. 109 (1979).
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terprise criminality reaches far beyond conventional commercial
entities. Noting that RICO requires only an association in fact
when one cannot be implied in law, the court concluded that any
group of individuals whose association furnishes a vehicle for the
commission of two or more predicate acts will satisfy the statutory
enterprise element. 186 Elliott holds that legal entities and individu-
als need only be loosely connected in order to achieve enterprise
status and that "[tlhere is no distinction, for 'enterprise' purposes,
between a duly formed corporation that elects officers and holds
annual meetings and an amoeba-like infra-structure that controls a
secret criminal network. '"'87

Proof of the existence of an enterprise should not present a
significant obstacle in most civil actions."" Generally, evidence of
the "legal" existence of the corporation or partnership or legal
form of the organization alleged will be adequate. 189 Direct evi-
dence is not mandatory since the jury is entitled to infer the exis-
tence of an enterprise from circumstantial proof.1 90

When the alleged organization is wholly illegitimate in pur-
pose or is an association in fact without formal legal existence, the
nature of the evidence needed to establish the enterprise element
will differ.'' The Supreme Court in Turkette stated that an illicit

186. Id. at 897-98. Moreover, there is no requirement that the membership or leader-
ship be unchanged, that each defendant participate in every predicate offense, or that the
objectives of the enterprise remain fixed. See id. at 899. See also United States v. Bledsoe,
674 F.2d 647, 665 (8th Cir. 1982) (enterprise subject to total personnel change becomes dis-
tinct enterprise).

187. 571 F.2d at 898. The Elliott decision has achieved notoriety due to its holding
that the enterprise element of the RICO offenses supersedes traditional concepts of federal
conspiracy law. See id. at 902 (conspiracy to violate RICO convictions upheld despite com-
mission of unrelated offenses by multiple defendants and lack of agreement with respect to
such offenses). See United States v. Sutherland, 656 F.2d 1181, 1192-95 (5th Cir. 1981) (ex-
plaining Elliott and citing critical authority), cert. denied, 102 S. Ct. 1451 (1982).

188. See United States v. Griffin, 660 F.2d 996, 999 (4th Cir. 1981), cert. denied, 102 S.
Ct. 1029 (1982). See also Bennett v. Berg, No. 81-1418 (8th Cir. Aug. 11, 1982) (available
Oct. 1, 1982, on LEXIS, Genfed library, Cir file) (describing legal entities as "garden vari-
ety" enterprises with proof of existence constituting no problem).

189. See supra note 188. See also United States v. Hartley, 678 F.2d 961 (11th Cir.
1982) (evidence of corporate existence satisfied enterprise element).

190. United States v. Thevis, 665 F.2d 616, 625 (5th Cir. 1982); United States v. Elli-
ott, 571 F.2d 880, 898 (5th Cir.), cert. denied, 439 U.S. 953 (1978). Since past experience
indicates that the enterprise in a civil suit will generally be a legal entity or an easily defina-
ble association, extensive reliance on circumstantial evidence should be unnecessary.

191. See United States v. Griffin, 660 F.2d 996, 999 (4th Cir. 1981).
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enterprise may be shown through proof of an ongoing organization,
formal or informal, and by evidence that the various associates
function as a continuing unit with a common purpose. 92 Although
enterprise and racketeering activity represent discrete elements of
a racketeering violation, proof of one will frequently establish the
other when the alleged enterprise is totally illicit in scope.'93

F. Affects Interstate Commerce

The requirement that the affairs of the enterprise affect inter-
state commerce represents the jurisdictional basis for the racke-
teering law and a substantive element of proof in a treble damage
action.'" Although the effect on commerce is essential to stating a
RICO claim, the nexus of the enterprise to interstate commerce
need not be great.' 9

5 Evidence of purchase of supplies outside the
state of operation of the enterprise,196 use of interstate telephone
facilities,'07 interstate travel, 98 loss of interstate business, 9 supply
of rental space for products manufactured out of state, 200 and dis-
bursement of insurance payments by interstate insurance compa-
nies201 will fulfill jurisdictional requirements. It would be rare for a
civil RICO complaint to inadequately state the interstate com-
merce nexus since practically every commercial transaction in-

192. 452 U.S. at 583.
193. Id.
194. See United States v. Malatesta, 583 F.2d 748, 754 (5th Cir. 1978), afl'd, 590 F.2d

1379 (5th Cir.) (en banc), cert. denied, 444 U.S. 846 (1979).
195. United States v. Barton, 647 F.2d 224, 233 (2d Cir.), cert. denied, 102 S. Ct. 307

(1981); United States v. Rone, 598 F.2d 564, 573 (9th Cir. 1979), cert. denied, 445 U.S. 946
(1980). See Long, supra note 16, at 240 (courts indulge in sheer conjecture to determine
effect on interstate commerce); Parrish, supra note 15, at 341 n.20 (required effect on inter-
state commerce so minimal it can be presumed in every case); Project, supra note 13, at 361
(slightest interstate involvement establishes jurisdiction).

196. See United States v. Allen, 656 F.2d 964, 964 (4th Cir. 1981); United States v.
Altomare, 625 F.2d 5, 8 (4th Cir. 1980).

197. See United States v. Altomare, 625 F.2d 5, 8 (4th Cir. 1980).
198. See United States v. Mannino, 635 F.2d 110, 118 (2d Cir. 1980); United States v.

Mazzio, 501 F. Supp. 340, 342 (E.D. Pa. 1980).
199. See United States v. Barton, 647 F.2d 224, 234 (2d Cir. 1981).
200. See United States v. Nerone, 563 F.2d 836, 851 (7th Cir. 1977), cert. denied, 435

U.S. 951 (1978).
201. See United States v. Barton, 647 F.2d 224, 234 (2d Cir. 1981) (insurance policy on

car blown up by defendants issued by interstate insurer); United States v. Di Francesco, 604
F.2d 769, 775 (2d Cir. 1979) (payment by insurance companies in New York and other states
of $480,000 in claims resulting from arson and mail fraud had requisite effect on interstate
commerce), rev'd on other grounds, 449 U.S. 117 (1980).
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volves the purchase of supplies of interstate or foreign origin or the
use of long distance telephone or wire services.202 Moreover, plain-
tiff is not required to show that the racketeering acts themselves or
that the conduct of each defendant directly involved interstate
commerce but rather only that the named enterprise was engaged
in or affected interstate commerce.203

The foregoing review of the statutory components of a viola-
tion of section 1962 strongly suggests that in the Fifth Circuit,
plaintiff's evidentiary burden will be relatively light due to sub-
stantial overlap among the elements of a RICO offense. Decisions
indicate that with respect to an association in fact, proof of com-
mission of two or more of the designated offenses by a varying
group of individuals with the common objective of the acquisition
of money and the avoidance of criminal or civil liability will estab-
lish: (1) racketeering activity; (2) a pattern of racketeering activity;
(3) the existence of an enterprise; (4) the nexus between the racke-
teering activity and the enterprise; (5) the effect of the enterprise
on interstate commerce; and (6) conduct of the affairs of the enter-
prise through a pattern of racketeering activity. If anything, plain-
tiff's task will be even less burdensome with respect to facially le-
gitimate organizations since proof of the legal existence of the
enterprise and the individual's status as an employee, agent, or of-
ficer will invariably demonstrate the enterprise's existence, the
nexus between racketeering activity and the enterprise, and the
conduct of the enterprise's affairs through wrongdoing.2 04

202. See United States v. Diecidue, 603 F.2d 535, 547 (5th Cir. 1980) (conclusory alle-
gations in RICO indictment provided sufficient notice to criminal defendant). Accord
United States v. Ostrer, 481 F. Supp. 407, 413 (S.D.N.Y. 1979). But see United States v.
Nerone, 563 F.2d 836, 852-53 (7th Cir. 1977) (government failed to prove interstate nexus),
cert. denied, 435 U.S. 951 (1978).

203. E.g., United States v. Long, 651 F.2d 239, 242 (4th Cir. 1981), cert. denied, 102 S.
Ct. 396 (1982); United States v. Groff, 643 F.2d 396, 400 (6th Cir. 1981), cert. denied, 102 S.
Ct. 121 (1981); United States v. Altomare, 625 F.2d 5, 8 n.8 (4th Cir. 1980). It is nevertheless
permissible to find the interstate commerce nexus from the predicate offenses. United
States v. Bagnariol, 665 F.2d 877, 893 (9th Cir. 1981). It is unclear whether the connection
between the affairs of the enterprise and interstate commerce is one of fact or of law. Com-
pare United States v. Malatesta, 583 F.2d 748, 754 (5th Cir. 1978) (impact on commerce is
jury issue which government must prove beyond reasonable doubt), aff'd, 590 F.2d 1379 (5th
Cir.) (en banc), cert. denied, 444 U.S. 846 (1979) with United States v. Di Francesco, 604
F.2d 769, 775 (2d Cir. 1979) (effect on commerce is question of law).

204. See United States v. Turkette, 452 U.S. 576 (1981) (proof of racketeering activity
may establish existence of enterprise); United States v. Bright, 630 F.2d 804, 830 n.47 (5th
Cir. 1980) (relationship between predicate crimes and affairs of enterprise establishes "pat-
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G. By Reason of

Section 1964 does not contain an explicit causation require-
ment but states simply that those damages incurred "by reason of"
a section 1962 violation are compensable.2 05 Section 4 of the Clay-
ton Act,206 the model for civil RICO, likewise provides a treble
damage right for "[a]ny person who shall be injured in his business
or property by reason of anything forbidden in the antitrust laws
.... ,,21 A proximate cause standard, analogous to that employed
in antitrust law, has been suggested for use in civil RICO.20 8 Al-
though the antitrust and racketeering private remedies contain
identical language, reliance on case law under the Clayton Act to

tern"); United States v. Rone, 598 F.2d 564, 573 (9th Cir. 1979) (proof of commission of
predicate acts may establish interstate commerce nexus), cert. denied, 445 U.S. 946 (1980);
United States v. Elliott, 571 F.2d 880, 899 (5th Cir.), cert. denied, 439 U.S. 953 (1978).

In United States v. Bledsoe, 674 F.2d 647, 661 (8th Cir. 1972), the court took a more
stringent view of the singular aspect of the proof required for each element of a RICO of-
fense, holding that an enterprise must possess three basic characteristics-a common or
shared purpose, some continuity of structure and personnel, and a structure distinct from
that inherent in the conduct of a pattern of racketeering. Id. at 664-65. Reversing convic-
tions arising out of a securities fraud scheme conducted through several agricultural cooper-
atives in three states, the court emphatically rejected the notion that the minimal associa-
tion surrounding the commission of the predicate misconduct will suffice to establish the
existence of an ongoing enterprise:

Any two criminal acts will necessarily be surrounded by some degree of organiza-
tion and no two individuals will ever jointly perpetrate a crime without some de-
gree of association apart from the commission of the crime itself. Thus unless the
inclusion of the enterprise element requires proof of some structure separate from
the racketeering activity and distinct from the organization which is a necessary
incident to the racketeering, the Act simply punishes the commission of two of the
specified crimes within a 10-year period. . . . This distinct structure might be
demonstrated by proof that a group engaged in a diverse pattern of crimes or that
it has an organizational pattern or system of authority beyond what was necessary
to perpetrate the predicate crimes. The command system of a Mafia family is an
example of this type of structure as is the heirarchy, planning, and division of
profits within a prostitution ring.

Id. Accord United States v. Lemon, 680 F.2d 1193, 1198-200 (8th Cir. 1982). Compare Par-
rish, supra note 15, at 365 (describing Bledsoe as departure from spirit if not letter of
Turkette) with Berg & Zelikow, supra note 64, at 163 (Elliott renders proof of enterprise
essentially meaningless as defined through commission of predicate offenses).

205. 18 U.S.C. § 1964 (1976).
206. 15 U.S.C. §§ 12-27, 44 (1976 & Supp. IV 1980).
207. Id. § 15 (Supp. IV 1980) (emphasis added).
208. See Long, supra note 16, at 241-42. See also Hawaii v. Standard Oil Co., 405 U.S.

251, 263 (1972) (antitrust violation must proximately cause injury); Commerce Tankers
Corp. v. National Maritime Union, 553 F.2d 793, 800 (2d Cir.) (proximate cause element of
private antitrust suit originates from statutory language "by reason of"), cert. denied, 434
U.S. 923 (1977).
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determine recoverable damages and causation under RICO should
be tempered by an awareness that the stringent standing require-
ments in private antitrust actions are inextricably intertwined with
case law on damages and causation. 09

Use of a producing cause standard, simple cause in fact, would
be more compatible with the mandate of liberal construction and
RICO's objectives of the destruction of organized crime's economic
power, deterrence of dishonesty in the marketplace, and compensa-
tion of injured parties. Under a pure cause in fact criteria, RICO
violators would be responsible threefold for all injuries resulting
from violations of section 1962 regardless of whether the damages
were reasonably foreseeable.2 10 The use of a producing cause stan-
dard, while unquestionably vesting a broad class of potential plain-
tiffs with standing to institute treble damage suits, would ensure
adequate compensation of racketeering victims and full assump-
tion of liability by wrongdoers.

H. Injury to Business or Property

The congressional objectives underlying the enactment of
RICO demand that the phrase "business or property" be given the
widest possible interpretation.2 1  Any damage directly or deriva-

209. See Knutson v. Daily Review, Inc., 548 F.2d 795, 811 (9th Cir. 1976) (proof of
damages in antitrust suit closely related to proof of causation), cert. denied, 433 U.S. 910
(1977). To determine the existence of the requisite causation in antitrust law, some circuits
follow the "direct injury" test which focuses on the "remoteness" of the relationship be-
tween plaintiff and defendant. See Montreal Trading v. Amax, Inc., 661 F.2d 864, 867 (10th
Cir. 1981), cert. denied, 102 S. Ct. 1634 (1982); Kauffman v. Dreyfus Fund, Inc., 434 F.2d
727, 732-34 (3d Cir. 1970), cert. denied, 401 U.S. 974 (1971). Other jurisdictions adhere to a
"target area" rationale which requires plaintiff to be in the "area of the economy" injured
by defendant's actions. See Multidistrict Vehicle Air Pollution v. Automobile Mfg. Ass'n,
481 F.2d 122 (9th Cir. 1973), cert. denied, 414 U.S. 1045 (1974). Still other jurisdictions
reject "causation" and rely on a "zone of interest" approach that concentrates on whether
the asserted injury falls within the zone of interest protected by the relevant antitrust law.
See Chrysler Corp. v. Fedders Corp., 643 F.2d 1229, 1235 (6th Cir.), cert. denied, 102 S. Ct.
388 (1982). Regardless of the causation analysis employed by a jurisdiction, plaintiff remains
subject to additional causation requirements in that plaintiff must first prove an antitrust
injury, i.e., an injury of the type the antitrust laws were intended to prevent, and second,
that the anticompetitive effect extended beyond plaintiff and thereby caused injury to free
trade generally, not merely to the individual competitor. See Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc., 429 U.S. 477, 488-89 (1977).

210. See Civil RICO in the Public Interest, supra note 16, at 694 (literal impact of
"by reason of" is cause in fact).

211. See Reiter v. Sonotone Corp., 442 U.S. 330, 338 (1979) ("property" under anti-
trust law comprehends anything of material value owned or possessed) (quoting Wmmrv's

416
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tively sustained,'2 1 2 except for speculative,'2 1 3 remote,' or physical
injuries,'" should be recoverable. Since a civil RICO claim could
involve the perpetration of a fraudulent scheme over a fifteen-year
period by a loosely connected group of individuals and legal enti-
ties with only a tenuous relation to a common enterprise, as well as
innovative or nonexistent accounting practices, courts should rec-
ognize that computation of racketeering damages may have the
"Alice in Wonderland" quality frequently attributed to antitrust

THIRD Naw INTERNATIONAL DICTIONARY 1818 (1961)); Waldron v. British Petroleum Co., 231
F. Supp. 72, 86 (S.D.N.Y. 1964) (concept of "property" under antitrust law is broader than
that of "business"). See also Civil RICO in the Public Interest, supra note 16, at 690 ("busi-
ness or property" cannot be construed under RICO less expansively than under Clayton
Act). In Reiter the Supreme Court ruled that neither "business" nor "property" modify one
another and, therefore, consumers of retail goods have standing to sue under the private
antitrust remedy. 442 U.S. at 338. However, in Van Schaick v. Church of Scientology, Inc.,
535 F. Supp. 1125 (D. Mass. 1982), the court determined that the use of "property" in §
1964(c) reflected a congressional intent to limit RICO's scope to commercial injuries. Conse-
quently, without citing Reiter, the court ruled that injuries in the nature of consumer fraud
were not compensable under RICO. Id. at 1136-37. But see Civil RICO in the Public Inter-
est, supra note 16, at 705-06 (Van Schaick inaccurate and inconsistent with Reiter).

212. Compensation for derivative or indirect injuries under antitrust law is frequently
denied on the grounds that such damages represent purely incidental results of anticompeti-
tive activity in another segment of the economy and are not within the intended protetion
of antitrust laws. See Montreal Trading Ltd. v. Amax, Inc., 661 F.2d 864 (10th Cir. 1981),
cert. denied, 102 S. Ct. 1634 (1982); Kauffman v. Dreyfus Fund, Inc., 434 F.2d 727 (3d Cir.
1970), cert. denied, 401 U.S. 974 (1971).

213. Under antitrust statutes, "recovery cannot be had unless it is shown that, as a
result of defendant's acts, damages in some amounts susceptible of expression in figures
resulted. These damages must be proved by facts from which their existence is logically and
legally inferable. They cannot be supplied by conjecture." Keogh v. Chicago & N.W. Ry.,
260 U.S. 156, 165 (1922). Accord Kestenbaum v. Falstaff Brewing Corp., 514 F.2d 690, 698
(5th Cir. 1975) (antitrust award cannot be based on guesswork), cert. denied, 424 U.S. 943
(1976). However, neither the plaintiff in an antitrust action nor the plaintiff in a RICO suit
should be penalized if the difficulty in measuring damages stems from the defendant's
wrongful conduct. The risk of uncertainty should be thrown upon the wrongdoer instead of
the injured party. See Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555,
563 (1931).

214. See Ratliff v. Burney, 657 F.2d 640, 642 (4th Cir. 1981) (denial of recovery to
those tenuously injured by antitrust violations precludes "windfall" recoveries); South Caro-
lina Council, Inc. v. Newton, 360 F.2d 414, 419-20 (4th Cir.) (remote or tenuous damages are
not "by reason of" antitrust offense), cert. denied, 385 U.S. 934 (1966).

215. See Young v. Colonial Oil Co., 451 F. Supp. 360, 361 (M.D. Ga. 1978) (emotional
distress was not business injury within contemplation of antitrust laws); Hamman v. United
States, 267 F. Supp. 420, 432 (D. Mont. 1967) (personal injuries excluded from antitrust
definition of "business or property"), appeal dismissed, 399 F.2d 673 (9th Cir. 1968). Sev-
eral state RICO statutes provide for the recovery of personal injuries. See, e.g., IDAHO CODE
ANN. § 18-701 (1982); UTAH CODE ANN. §§ 76-10-1601, 76-10-1605 (Supp. 1982).
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awards.2 1 As the Supreme Court has observed, "damage issues in
these cases are rarely susceptible of the kind of concrete, detailed
proof of injury which is available in other contexts. 2 17 Antitrust
and other relevant authority indicate that recoverable items might
include, inter alia, loss of past and future profits,218 insurance pay-
ments, 21 9 increased costs of doing business, 220 decreased property
values,22" ' injury to present and future business relationships,22 2 lost
salary or commissions,'2 2 damage to credit reputation,224 and pre-
judgment interest.226  Upon a finding of damages, the trial court

216. See Smith v. Pro Football, Inc., 593 F.2d 1173, 1189 (D.C. Cir. 1978).
217. Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 123 (1969).
218. Greene v. General Foods Corp., 517 F.2d 635, 663 (5th Cir. 1975), cert. denied,

424 U.S. 942 (1976). See North Tex. Producers Ass'n v. Young, 308 F.2d 235, 243 (5th Cir.
1962) (contract rights constitute property under antitrust statute), cert. denied, 372 U.S.
929 (1963).

219. For example, if an insurance company disburses payment on a fire policy and
then later discovers the cause of the damage to be arson by the policyholder, the insurer
may thereafter bring suit for treble damages against the policyholder. See MATERIALS ON

RICO, supra note 12, at 235. See also State Farm Fire & Casualty Co. v. Estate of Caton,
540 F. Supp. 673 (N.D. Ind. 1982) (elaborate arson-for-profit scheme involving setting of
fires, false claims, and erroneous repair estimates held violative of RICO). In addition, losses
from the payment of fidelity bonds and casualty claims where the insured has been victim-
ized by dishonesty would also be recoverable. See generally Parrish, supra note 15.

220. See Bogus v. American Speech & Hearing Ass'n, 582 F.2d 277 (3d Cir. 1978).
221. See People of Chicago v. Bilandic, No. 77-C-4471 (N.D. III. Apr. 17, 1978) (availa-

ble Oct. 1, 1982, on LEXIS, Genfed library, Dist file) (alleging injuries resulting from de-
crease in property values caused by judicial incompetence and corruption, dismissed for fail-
ure to sufficiently state § 1962 injury claim).

222. Spencer Cos. v. Agency Rent-A-Car, FED. SEC. L. REP. (CCH) 1 98,361 (D. Mass.
Nov. 17, 1981).

223. Smith v. Pro Football, Inc., 593 F.2d 1173, 1189-90 (D.C. Cir. 1978).
224. See Mead v. Johnson Group, Inc., 615 S.W.2d 685, 688 (Tex. 1981) (loss of credit

or injury to credit reputation recoverable in breach of contract suit when injury is foresee-
able consequence of defendant's breach).

225. In 1980 the antitrust treble damage remedy was amended to provide for an award
of prejudgment interest on actual damage from date of service of the antitrust claim if the
court finds that such award is "just in the circumstances." 15 U.S.C. § 15 (Supp. IV 1980).
The amendment directs the court to consider only certain factors such as bad faith, dilatory
behavior, or violations of court orders in determining the propriety of the prejudgment in-
terest award. Id. Prior to this amendment, federal courts generally refused to award pre-
judgment interest in antitrust actions on the grounds that: (1) the statutory silence on pre-
judgment interest was indicative of congressional intent that interest not be included as
damages; (2) treble damages more than adequately compensate the injured party; and (3)
the difficulty of computing prejudgment interest on damages accruing over a long period
characterized by fluctuating rates renders such awards unacceptably imprecise. See gener-
ally Trans World Airlines v. Hughes, 449 F.2d 51, 80 (2d Cir. 1971), rev'd on other grounds,
409 U.S. 363 (1973); Locklin v. Day-Glo Color Corp., 429 F.2d 873, 877 (7th Cir. 1970);
Vandervelde v. Put & Call Brokers & Dealers Ass'n, 344 F. Supp. 118, 157 (S.D.N.Y. 1972).
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must treble the amount so found and enter judgment accord-
ingly. 226  The trebling provisions are mandatory-not
discretionary.

2 7

If the RICO defendant successfully pursues a counterclaim not
grounded upon racketeering activity, all damages resulting from
the section 1962 violation should be trebled prior to the deduction
of defendant's offsets. This method of damage calculation is con-
sistent with rulings under the antitrust statute.2 2' The deduction
of offsets after enhancement is supported by the liberal construc-
tion directive and public policy justifications. First, one purpose of
the multidamage provision is to encourage private plaintiffs to
bring suit. Any recovery of less than three times proven actual
damages would weaken this statutory incentive.229 Second, any set-
offs or deductions from the judgment should be made after the
compensatory damages are multiplied as required by law so that

Recovery of this item of damage would ensure full compensation of racketeering victims and
prevent defendants from retaining the benefit of funds wrongfully converted. There seems
to be little reason why a successful § 1964(c) action should not support an award of prejudg-
ment interest if such sum is capable of precise ascertainment. See Rotello v. Ring Around
Prods., 614 S.W.2d 455, 463 (Tex. Civ. App.-Houston [14th Dist.] 1981, writ ref'd n.r.e.)
(affirming trial court's refusal to treble prejudgment interest award under Texas consumer
protection statute because loss of use of damage funds unrelated to deceptive conduct). See
also Indust-Ri-Chem Lab. v. Par-Pak Co., 602 S.W.2d 282, 298 (Tex. Civ. App.-Dallas
1980, no writ) (trebling prejudgment interest award from date of warranty breach without
discussing propriety of trebling).

226. See Parrish, supra note 15, at 349. It is unsettled, however, whether a private
plaintiff is entitled to the broad equitable remedies of divestiture, reorganization, and disso-
lution enumerated in § 1964(a). See Civil RICO in the Public Interest, supra note 16, at
709-15.

227. Parrish, supra note 15, at 349. Since the jury's function is to determine damages
and not to fix the amount of judgment, the trial court should not instruct the jury that the
award will be trebled. Copper Liquor, Inc. v. Adolph Coors Co., 506 F.2d 934, 955 (5th Cir.
1975) (antitrust defendant not entitled to have jury informed that damages found will be
increased threefold). In a civil RICO case, the trial court should, upon motion of the plain-
tiff, instruct the defendant and all defense witnesses to refrain from referring or alluding to
the treble damage and attorney's fees provisions of the statute in the presence of the jury.
See Pollock & Riley, Inc. v. Pearl Brewing Co., 498 F.2d 1240 (5th Cir. 1974), cert. denied,
420 U.S. 992 (1975).

228. See, e.g., Hydrolevel Corp. v. American Soc'y of Mechanical Eng'rs, 635 F.2d 118,
130 (2d Cir. 1980), aff'd on other grounds, 102 S. Ct. 1935 (1982); Flintkote Co. v. Lysfjord,
246 F.2d 368, 398 (9th Cir. 1957); Bal Theatre Corp. v. Paramount Film Distrib. Corp., 206
F. Supp. 708, 715-16 (N.D. Cal. 1962).

229. See Hydrolevel Corp. v. American Soc'y of Mechanical Eng'rs, 635 F.2d 118, 130
(2d Cir. 1980), aff'd on other grounds, 102 S. Ct. 1935 (1982); Flintkote Co. v. Lysfjord, 246
F.2d 368 (9th Cir. 1957).
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the punitive purpose of the statute will not be frustrated." ' A con-
trary method of handling offsets effectively results in the trebling
of the defendant's counterclaim, a result inconsistent with the pur-
poses underlying the multiple damage provision. 31

IV. JUDICIALLY IMPLIED ELEMENTS OF A CIVIL RICO ACTION

A. Connection with Organized Crime

In the initial case interpreting the merits of the private civil
remedy, Barr v. WUIITAS, Inc.,232 the court rejected a proposed
RICO amendment to an antitrust complaint which alleged that the
defendant, a telephone answering service, had defrauded its sub-
scribers through inflated billings. Refusing leave to amend, the
court described the proposed RICO count as "specious, frivolous
and without merit" and additionally stated that "[tihere is nothing
in the proposed complaint even to suggest that defendant is con-
nected in any way with organized crime. Subsequent civil deci-
sions, emphasizing that the focus of RICO is on conduct and not
status, have unanimously rejected Barr, holding that a private suit
does not require a showing of organized crime affiliation,2 34 a prior
indictment, or a criminal conviction. 2 5 Legal writers have also uni-

230. Flintkote Co. v. Lysfj6rd, 246 F.2d 368, 398 (9th Cir. 1957).
231. See Telex Corp. v. International Business Mach. Corp., 367 F. Supp. 258, 353

(N.D. Okla. 1973) (no justification for antitrust treble damage provision to be "emasculated"
by artificially trebling defendant's counterclaim), modified, 510 F.2d 894 (10th Cir. 1975).
But see Smith v. Baldwin, 611 S.W.2d 611, 617 (Tex. 1980) (defendant's offsets are de-
ducted from consumer's damages prior to the use of the mandatory treble damage provision
of Texas Deceptive Trade Practices Act). See D. BRAGG, P. MAXWELL & J. LONGLEY, TzxAs
CONSUmES LMGATION § 8.02 (Supp. 1981) (criticizing Baldwin on the grounds that deduc-
tion of offsets prior to damage enhancement frustrates punitive and compensatory purposes
of consumer statute).

232. 66 F.R.D. 109 (S.D.N.Y. 1975).
233. Id. at 113. The court emphasized that the corporate defendant with annual reve-

nues in excess of $17,000,000 could scarcely be characterized as a member of the syndicate,
mafia, or Cosa Nostra. Id. The court acknowledged the possibility that the complaint al-
leged criminal conduct, but nevertheless dismissed the RICO count.

234. Bennett v. Berg, No. 81-1418 (8th Cir. Aug. 11, 1982) (available Oct. 1, 1982, on
LEXIS, Genfed library, Cir file); Hellenic Lines v. O'Hearn, 523 F. Supp. 244, 247 (S.D.N.Y.
1981); Engl v. Berg, 511 F. Supp. 1146, 1155 (E.D. Pa. 1981); Heinold Commodities v. Mc-
Carty, 513 F. Supp. 311, 313 (N.D. Ill. 1979); Parnes v. Heinold Commodities, 487 F. Supp.
645, 646 (N.D. Ill. 1979).

235. State Farm Fire & Casualty Co. v. Estate of Caton, 540 F. Supp. 673, 675-77
(N.D. Ind. 1982); Glusband v. Benjamin, 530 F. Supp. 240, 241 (S.D.N.Y. 1981); Heinold
Commodities v. McCarty, 513 F. Supp. 311, 313 (N.D. Ill. 1979); Parnes v. Heinold Corn-
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formly condemned Barr.2 3 6

Although no other federal courts to date have expressly
adopted the Barr approach, several courts, while ostensibly dis-
missing RICO counts on non-Barr grounds, have promulgated re-
strictions on the treble damage remedy which are difficult to dis-
tinguish from a requirement of organized crime affiliation. The
primary mode of evading the Barr status-based analysis is through
an approach which categorizes the nature of the misconduct al-
leged or the type of injuries suffered. This reasoning has led to the
creation of a variety of implied restrictions on access to section
1964(c) such as the "racketeering enterprise injury,"13 "anti-com-
petitive injury, "238 "recognized forms of criminal activity,"239 or
"imminent infiltration. '2 0

In the formation of these limitations it is apparent that several
judges, despite express rejection of the Barr rationale, have none-
theless employed subjective determinations regarding the existence
of a connection between the defendant and organized crime. Adair

modities, 487 F. Supp. 645, 647 (N.D. Ill. 1979); Farmers Bank v. Bell Mortgage Corp., 452
F. Supp. 1278, 1280 (D. Del. 1978). The Fifth Circuit recently pronounced that membership
in a society of criminals operating outside the law is not a prerequisite to a racketeering
conviction. In United States v. Uni Oil, Inc., No. H-79-41 (S.D. Tex. Mar. 7, 1979), the
district court for the Southern District of Texas dismissed RICO indictments charging fed-
eral mail fraud offenses based on violations of Department of Energy regulations on the
ground that the antiracketeering law "was designed to keep racketeers out of business, not
to make racketeers out of businessmen." In reversing the judgment of the lower court, the
Fifth Circuit ruled that "membership in organized crime is not a necessary element of a
RICO violation." United States v. Uni Oil, Inc., 646 F.2d 946, 953 (5th Cir. 1981). Accord
United States v. Grande, 620 F.2d 1026, 1030 (4th Cir.), cert. denied, 449 U.S. 830 (1980);
United States v. Aleman, 609 F.2d 298, 303-04 (7th Cir. 1979), cert. denied, 445 U.S. 946
(1980); United States v. Chovanec, 467 F. Supp. 41, 45 (S.D.N.Y. 1979).

236. See, e.g., Long, supra note 16, at 243; Civil RICO in the Public Interest, supra
note 16, at 665; Comment, Title IX of the Organized Crime Control Act of 1970: An Analy-
sis of Issues Arising in its Interpretation, 27 DE PAuL L. REv. 89, 112 (1977); Note, supra
note 16, at 1107-09.

237. See Van Schaick v. Church of Scientology, Inc., 535 F. Supp. 1125, 1137 n.11 (D.
Mass. 1982); Landmark Say. & Loan v. Rhoades, 527 F. Supp. 206, 208 (E.D. Mich. 1981).
See also Harper v. New Japan Sec. Int'l, Inc., 545 F. Supp. 1002 (C.D. Cal. 1982); Alton v.
Alton, 82 CIV 0795 (RWS) (S.D.N.Y. July 9, 1982) (available Oct. 1, 1982, on LEXIS,
Genfed library, Dist file).

238. See North Barrington Dev. Co. v. Fanslow, 547 F. Supp. 207 (N.D. Il. 1980).
239. See Waterman Steamship Corp. v. Avondale Shipyards, 527 F. Supp. 256, 260

(E.D. La. 1981); Kleiner v. First Nat'l Bank, 526 F. Supp. 1019, 1022 (N.D. Ga. 1981).
240. See Spencer Cos. v. Agency Rent-A-Car, FED. SEC. L. REP. (CCH) 98,381 (D.

Mass. Nov. 17, 1981). See generally Note, supra note 16.
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v. Hunt International Resources Corp.24 is emblematic of recent
decisions which have concluded that section 1964(c) must be nar-
rowly interpreted "with careful attention to the provision's pur-
pose and have avoided a slavish literalism that would escort into
federal court through RICO what traditionally have been civil ac-
tions pursued in state courts."2 '2 In Adair 1300 purchasers insti-
tuted a RICO land-fraud action against real estate developers al-
leging conspiracy, fraud, and misrepresentation. The court readily
acknowledged that a superficial analysis would appear to indicate
that plaintiffs' fraud claims were authorized by RICO. The court
stressed, however, that mere literal application of the racketeering
statute to the allegations contained in the complaint did not re-
solve defendants' motion to dismiss because it "is a 'familiar rule,
that a thing may be within the letter of the statute and yet not
within the statute, because not within its spirit, nor within the in-
tention of its makers.' ",243 Although declining to adopt the Barr
approach, the court nevertheless concluded that the legislative his-
tory demonstrated that Congress intended the civil remedies solely
as a collateral means of attack on organized crime and sustained
defendants' dismissal motion, stating:

[RICO] was not intended for the use purported by plain-
tiffs-that of a federal common law of fraud .... Given this
background [legislative history], it seems reasonably clear that
the limit of the Act's application is ,to entities involved with "or-
ganized crime" or activities within the penumbra of that
phrase .... There simply is no hint in the congressional proceed-
ings that the Act was viewed as an alternative, and cumulative,
remedy for private plaintiffs alleging securities fraud or misrepre-
sentations in the context of real estate transactions.2 44

241. 526 F. Supp. 736 (E.D. Ill. 1981).
242. Van Schaick v. Church of Scientology, Inc., 535 F. Supp. 1125, 1136 (D. Mass.

1982).
243. 526 F. Supp. at 746 (quoting United Steel Workers v. Weber, 443 U.S. 193, 201

(1979)).
244. 526 F. Supp. at 747. On motion for reconsideration, the dismissal of the RICO

claim was affirmed. The district court emphasized that, in its view, the Supreme Court's
ruling in United States v. Turkette, 452 U.S. 576 (1981), confirmed that "the civil remedies
provisions of RICO are derivative from the primary criminal enactments [and] . . . cannot
be cut loose from their moorings in a criminal statute and employed by private litigants in
the context of an otherwise wholly traditional suit for fraud." 526 F. Supp. at 753. See Van
Schaick v. Church of Scientology, Inc., 535 F. Supp. 1125, 1137-38 n.12 (D. Mass 1982)
(expressing doubt whether Congress intended civil liability for "indictable" conduct to arise

422 [Vol. 14:377
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Other courts, although declining to hinder access to the treble
damage right, nevertheless have made tacit determinations that
the defendant possessed underworld ties.2" 5 Finally, some courts
employ the ostrich technique of judicial analysis and decree with-
out elaboration that "nothing alleged in the complaint remotely re-
sembles racketeering.

246

Pleading and proof of an organized crime affiliation is insup-
portable as an element of private RICO. Legislative history demon-
strates that Congress exercised great care to make liability depen-
dent upon conduct and not status 247 and that the lawmakers were
aware that Title IX would reach beyond the narrow confines of
organized crime.24 8 RICO was designed to proscribe the type of
criminal activity frequently, but not absolutely, associated with
criminal syndicates and was never intended to define or isolate the
participants in organized crime.24 1 To require proof that a defen-

without involvement of criminal process); Landmark Say. & Loan v. Rhoades, 527 F. Supp.
206, 209 (E.D. Mich. 1981) (rejecting organized crime connection requirement but dis-
missing complaint for failure to sufficiently allege "racketeering enterprise injury" without
defining such term).

245. See, e.g., Hellenic Lines v. O'Hearn, 523 F. Supp. 244, 248 (S.D.N.Y. 1981) (over-
ruling dismissal motion while noting that several civil defendants had already been impli-
cated in or convicted of previous bribery charges); Farmers Bank v. Bell Mortgage Corp.,
452 F. Supp. 1278, 1279 n.1 (D. Del. 1978) (noting that individual defendant was residing in
federal penitentiary at time of denial of dismissal motion).

246. See, e.g., Noonan v. Granville-Smith, 537 F. Supp. 23, 29 (S.D.N.Y. 1981) (dis-
missal of RICO count without elaboration because "[n]othing suggested in the Amended
Complaint or at oral argument even remotely brings this case within the ambit of [the]
purpose [of the racketeering statute]"); Katzen v. Continental Ill. Nat'l Bank & Trust Co.,
No. 80-C-1378 (N.D. I1. Aug. 14, 1980) (available Oct. 1, 1982, on LEXIS, Genfed library,
Dist file) (dismissal of RICO land fraud suit with conclusory statements regarding plaintiff's
failure to satisfy mail and wire fraud requirements and admonishing counsel "to settle
down" and handle case as routine common-law action); Green v. Bartholomew, No. 78 Civ.
3994 (RWS) (S.D.N.Y. Jan. 12, 1979) (available Oct. 1, 1982, on LEXIS, Genfed library,
Dist file) (son's conversion of mother's assets with help of bank and postal authorities sum-
marily dismissed because "nothing alleged in complaint remotely alleges racketeering").

247. See United States v. Martino, 648 F.2d 367, 388 (5th Cir. 1981) (RICO prohibits
designated activities, not associations), afl'd, 681 F.2d 952 (5th Cir. 1982) (en banc); United
States v. Forsythe, 560 F.2d 1127, 1136 (3d Cir. 1977) ("legislative intent was to make RICO
violations dependent upon behavior, not status"); United States v. Companale, 518 F.2d
352, 363 (9th Cir. 1975) (RICO declares unlawful participation in racketeering activities "no
matter who engages therein"), cert. denied, 423 U.S. 1050 (1976); United States v. Amato,
367 F. Supp. 547, 548 (S.D.N.Y. 1973) (RICO not violated by syndicate ties but through
perpetration of crimes establishing pattern of racketeering).

248. See 116 CONG. REC. 35,205, 35,344 (1970).
249. An attempt to punish status in either a civil or criminal context would be of

doubtful constitutional validity. United States v. Mandel, 415 F. Supp. 997, 1018-19 (D. Md.
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dant is a member of an organized criminal syndicate, with the
highly subjective and prejudicial connotations of that term and the
difficulty in proving such an allegation, would seriously undermine
the effectiveness of the statute.2 50 Aware of the impossibility and
impracticality of a workable definition, Congress rejected attempts
to include a definition of "organized crime. 2 51 Furthermore, the
passage of the racketeering law without such a definition and in
the face of bitter criticism from dissenting congressmen2 52 indi-
cates that Congress did not intend that underworld ties be essen-
tial to RICO culpability.

The refusal to inject organized crime affiliation as an element
of a private racketeering suit receives substantial support from the
Supreme Court's holding in Turkette that RICO encompasses both
legitimate and illegitimate enterprises. Although Turkette holds
only that RICO is not restricted in scope to the infiltration of legit-
imate organizations by criminals, the opinion indicates that such
infiltration need not be conducted by organized crime and that to
impose such restriction on private actions would be inconsistent
with legislative intent.21

5

B. Competitive Injury Requirement

In North Barrington Development, Inc. v. Fanslow,2 54 the
court ruled that a complaint must affirmatively demonstrate a
"competitive injury" from the illegal advantage gained by the de-
fendant in order to state a cause of action for treble damages

1976), vacated in part, afl'd in part, 591 F.2d 1347 (4th Cir.), aff'd, 602 F.2d 653 (4th Cir.
1979), cert. denied, 445 U.S. 961 (1980). See generally Civil RICO in the Public Interest,
supra note 16, at 675-80.

250. Accord Mauriber v. Shearson/American Express, Inc., 546 F. Supp. 391 (S.D.N.Y.
1982), Pickholz & Friedman, supra note 16, at 969 (proof of organized crime affiliation is
insurmountable obstacle, so racketeering activity must be defined by list of offenses); Note,
supra note 16, at 1109 (an organized criminal who violates a statute but whose association
to organized crime cannot be proved is "precise target" of RICO).

251. An amendment was proposed which would have prohibited membership in the
mafia or La Cosa Nostra. 116 CONG. REc. 35,343 (1970).

252. H.R. REP. No. 1549, 91st Cong., 2d Sess. 187 (1969), reprinted in 1970 U.S. CODE

CONG. & AD. NEws 4007, 4083.
253. Civil RICO in the Public Interest, supra note 16, at 672-75. See Glusband v.

Benjamin, 530 F. Supp. 240, 241 (S.D.N.Y. 1981) (legislative history does not clearly evince
congressional intent to restrict civil RICO liability to persons convicted or indicted).

254. No. 80-C-2644 (N.D. Ill. Oct. 9, 1980) (available Oct. 1, 1982, on LEXIS, Genfed
library, Dist file).
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under RICO. 55 Citing the modeling of civil RICO after antitrust
remedies, the court decreed that the private action is available
only where "distinctive RICO violations" are shown to have con-
tributed to plaintiff's damages.2 56 The Seventh Circuit recently di-
minished the authoritative value of the North Barrington analysis
when noting that analogies to antitrust law are of questionable
value in determining the parameters of the private remedy.2 5 7 At
least two other courts, nonetheless, have indicated that plaintiff
must allege something akin to a competitive or, at least, a commer-
cial injury. 2

15

255. Id.
256. Id. The court found that the complaint failed to allege an injury distinct from

that directly resulting from the predicate offenses and dismissed plaintiff's RICO action
which asserted dishonest practices and wrongful nondisclosure in the financing and develop-
ment of a real estate project. Several courts have similarly dismissed treble damage claims
on the basis that the complaint failed to allege a "racketeering injury" distinct from the
underlying predicate activities. See, e.g., Harper v. New Japan Sec. Int'l, Inc., 545 F. Supp.
1002 (C.D. Cal. 1982); Erlbaum v. Erlbaum, FED SEC. L. REP. (CCH) 98,772 (E.D. Pa. July
13, 1982); Alton v. Alton, No. Civ. 0795 RWS (S.D.N.Y. July 9, 1982) (available Oct. 1, 1982,
on LEXIS Genfed library, Dist file).

257. See Cenco, Inc. v. Seidman & Seidman, 686 F.2d 449 (7th Cir. 1982). The over-
whelming majority of courts and commentators has rejected the "competitive injury" re-
quirement. See Bennett v. Berg, No. 81-148 (8th Cir. Aug. 11, 1982) (available Oct. 1, 1982,
on LEXIS, Genfed library, Cir file); State Farm Fire & Casualty Co. v. Estate of Caton, 540
F. Supp. 673, 680 (N.D. Ind. 1982) (burdening RICO with restrictive antitrust precedent
would be contrary to legislative history); Blakey & Gettings, supra note 2, at 1040-43 (un-
derlying antitrust policies not material to RICO); Parrish, supra note 15, at 348-49 (Con-
gress had no desire to impose restrictive antitrust precedent to limit RICO's scope); Civil
RICO in the Public Interest, supra note 16, at 691-706 (use of antitrust analogies impermis-
sibly denies treble damage recovery to persons indisputably victims of racketeering); Note,
supra note 16, at 1109-14 (North Barrington inconsistent with legislative history and pur-
poses of RICO). Contra Comment, Reading the Enterprise Element Back into RICO: Sec-
tions 1962 and 1964(c), 76 Nw. U.L. REV. 100, 127-30 (1981) (advocating use of "competitive
injury" antitrust doctrines in civil RICO).

258. In Landmark Say. & Loan v. Rhoades, 527 F. Supp. 206 (E.D. Mich. 1981), the
court adopted the "racketeering enterprise injury" test to determine the availability of a
private RICO claim alleging securities fraud. Declining to adopt the "competitive injury"
criteria, the court attempted to distinguish the two tests by offering hypothetical racketeer-
ing enterprise injuries, such as the damage suffered by a state-operated lottery as a result of
an illegal gambling operation and the injuries incurred by a legitimate businessman who
loses a public bid as a result of a series of bribes by a competitor. Id. at 208-09. Both exam-
ples appear to represent applications of the competitive injury requirement. Similarly, in
Van Schaick v. Church of Scientology, Inc., 535 F. Supp. 1125 (D. Mass. 1982), the court
refused to accept the argument that Congress intended RICO to serve as a remedy for con-
sumer fraud. Id. at 1137. Rejecting the competitive injury test, the court instead ruled that
plaintiff must demonstrate "commercial harm" resulting from a "racketeering enterprise in-
jury." Id. "Commercial harm" and "racketeering enterprise injury" were not defined in the
opinion and the distinction between those terms and the competitive injury concept is elu-
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Limiting the private remedy to those persons who have suf-
fered a "competitive injury" as a result of racketeering conduct is
not without support from legislative history. First, support for the
restrictive standing requirement can be implied from Congress'
stated finding that "organized crime interfere[s] with free competi-
tion. '' 25 9 Second, Congress designed RICO's private remedies after
antitrust provisions and proof of injury as a direct result of an-
ticompetitive conduct is required prior to the imposition of treble
damages in a civil antitrust suit.26 0

The economic, punitive, and compensatory aims of the racke-
teering statute are sufficiently dissimilar from the objectives of the
Clayton Act to make the policies underlying antitrust standing re-
strictions generally inapplicable to RICO. 61 The exacting standing
requirements of antitrust law are the result of an uneven struggle
by the judiciary to balance the preservation of free trade with the
dangers of unchecked competiton.62 Designed primarily to prevent
restraints on trade and to foster competition,'2 6 3 antitrust laws are
not intended to ruin the defendant who in most cases is a legiti-
mate businessman."6 4 In contrast, Congress explicitly designed
RICO not only to serve as a deterrent to criminal activity but also
to expose defendants to economic ruin and to attack organized

sive. Commercial harm would appear to be broader than and thus encompass competitive
injuries, but the injection of this requirement would nevertheless leave many consumers who
suffer severe injuries as a consequence of repeated fraudulent activity without a significant
remedy. See Erlbaum v. Erlbaum, FED. SEc. L. REP. (CCH) 1 98,772 (E.D. Pa. July 13, 1982)
(section 1964(c) should be limited to injuries stemming from marketplace activity). See also
Note, supra note 16, at 1110 n.51.

259. Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922, 923
(statement of findings and purposes). See Note, supra note 16, at 1110-12.

260. See Hanna Mining Co. v. Norcen Energy Resources, Ltd., FED. SEc. L. REP.
(CCH) T 98,742 (N.D. Ohio June 11, 1982); Note, supra note 16, at 1110-12.

261. Blakey & Gettings, supra note 2, at 1042. Accord Hanna Mining Co. v. Norcen
Energy Resources Ltd., FED. SEc. L. REP. (CCH) 1 98,742 (N.D. Ohio June 11, 1982) (pur-
poses of racketeering and antitrust statutes are so divergent that it is impossible to reasona-
bly compare economic objectives); Van Schaick v. Church of Scientology, Inc., 535 F. Supp.
1125, 1137 n.11 (D. Mass. 1982) (RICO does not so directly seek to protect competition as
does antitrust law); Landmark Say. & Loan v. Rhoades, 527 F. Supp. 206, 208-09 (E.D.
Mich. 1981) ("[c]ompetitive injuries and racketeering enterprise injuries would frequently
overlap, but they are not necessarily the same"); Parrish, supra note 15, at 348 (antitrust
precedent useful only to the extent it encourages broad application of RICO); Note, supra
note 16, at 1111 (objectives of RICO transcend those of antitrust law).

262. See generally 2 P. AREDA & D. TURNER, ANTITRUST LAW §§ 333-35 (1978).
263. See id. § 103.
264. Blakey & Gettings, supra note 2, at 1042.
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crime at its power base. "

Moreover, restriction of the availability of the private cause of
action to only those persons incurring commercial or competitive
damages deprives the primary victims of racketeering in our soci-
ety, the consumer, the impoverished, and the aged, from RICO's
protective umbrella. 66 Strict adherence to the North Barrington
approach would leave untouched racketeers whose actions, al-
though affecting interstate commerce, nevertheless do not infringe
on the markets of their competitors, a result irreconcilable with the
stated congressional desire to eradicate the destructive impact of
racketeering activity on the nation's financial stability.2 61

In addition, congressional resort to the private antitrust for-
mat did not reflect a desire to limit standing under RICO but
rather an awareness of the proven efficacy and validity of the anti-
trust treble damage remedy.6 8 This conclusion is reinforced by ex-
plicit congressional rejection of a predecessor of the civil RICO
remedy which was designed as an amendment to the Sherman
Act.26 9 The bill was not approved by Congress, due in part to the
ABA Antitrust Section which reviewed the proposed legislation.2 7 0

The report of the Antitrust Section specifically noted that unless
the racketeering provisions were enacted separately from antitrust
law, the viablility of the treble damage remedy would be seriously

265. The private RICO remedy, unlike antitrust law, does not represent a component
of a balancing mechanism designed to maintain a competitive atmosphere. See Parrish,
supra note 15, at 348. It is consistent with the underlying compensatory and deterrent
objectives of § 1964(c) to bankrupt or otherwise financially devastate the racketeering de-
fendant. See Blakey & Gettings, supra note 2, at 1042 (putting some defendants out of
business generally furthers objectives of RICO); Civil RICO in the Public Interest, supra
note 16, at 695 (bankruptcy of RICO violator or RICO enterprise consonant with statutory
goals).

266. See 116 CONG. REc. 602 (1970) (statement of Sen. Yarborough). See also Civil
RICO in the Public Interest, supra note 16, at 701 (absurd to deny RICO's assistance to
workers, consumers, and poor).

267. See Hanna Mining Co. v. Norcen Energy Resources Ltd., Fgn. SEc. L. REP.
(CCH) 1 98,742 (N.D. Ohio July 11, 1982) ("untenable" to suggest that Congress would
allow racketeers inflicting noncompetitive injuries to escape § 1964(c)); Note, supra note 16,
at 1112.

268. See 115 CONG. REc. 9567 (1969) (remarks of Sen. McClellan) (remedies included
in S. 1861 [immediate predecessor of RICO] draw heavily on antitrust remedies but drafters
had "no intention here of importing the great complexity of anti-trust law enforcement into
this field").

269. S. 2048, 90th Cong., 1st Sess. (1967).
270. See Organized Crime Control: Hearings on S. 30 Before Subcomm. No. 5, House

Comm. on the Judiciary, 91st Cong., 2d Sess. 538 (1970).
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eroded because a racketeering victim would be confronted with an-
titrust precedent establishing strict requirements on standing to
sue and proximate cause.2 71

C. The Criminal Activity Requirement

A number of courts, beginning in the latter months of 1981,
justified summary dismissal of civil RICO counts on the basis of a
subjective analysis of the nature of the alleged misconduct. Despite
expressly recognizing that the RICO claim in question fell within
the letter of section 1964(c), each district judge nonetheless ruled
that the pleading failed to state a claim upon which relief could be
granted due to the failure to allege an injury resulting from mis-
conduct which could be categorized as an "organized criminal ac-
tivity"2  or a "recognized form of criminal activity. 27' The ratio-
nale underlying this line of authority is twofold. First, these courts
analyze the legislative history as reflecting a congressional desire'to
restrict the treble damage remedy to a weapon in the crime-fight-
ing arsenal, incidental to an actual or potential criminal prosecu-
tion. Second, these decisions flatly reject the premise that Congress
intended to create a federal common law of fraud or to transform
routine business disputes into treble damage actions.

Illustrative of these cases is Kleiner v. First National Bank. 74

In Kleiner plaintiff sought to amend a complaint against the bank
to include a RICO claim based on alleged mail fraud violations in-
volving misrepresentation of the prime interest rate.2 7 The bank
allegedly represented that the "prime rate" represented the lowest
interest rate available to its most credit-worthy customers. In reli-
ance on the representations plaintiff executed several notes, agree-

271. Id. See State Farm Fire & Casualty Co. v. Estate of Caton, 540 F. Supp. 673, 680
(N.D. Ind. 1982) (rejection of racketeering amendment to Sherman Act evinces congres-
sional intent that private litigant should not have to contend with antitrust standing restric-
tions); Civil RICO in the Public Interest, supra note 16, at 703 (immediate congressional
acceptance of ABA report indicates legislative desire that racketeering litigants should not
have to contend with antitrust precedent).

272. See Waterman Steamship Corp. v. Avondale Shipyards, Inc., 527 F. Supp. 256,
259 (E.D. La. 1981); Adair v. Hunt Int'l Resources Corp., 526 F. Supp. 736, 747, 753 (E.D.
Ill. 1981).

273. See Kleiner v. First Nat'l Bank, 526 F. Supp. 1019, 1022 (N.D. Ga. 1981).
274. 526 F. Supp. 1019 (N.D. Ga. 1981).
275. Id. Kleiner represents the first of a number of cases filed by Jackie Kleiner in a

personal onslaught against the prime rate procedures of lending institutions throughout the
nation. Racketeering claims for treble damages are included in most of the lawsuits.
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ing to pay interest at a rate of prime plus a designated percentage.
Upon discovering that the published prime rate did not represent
the lowest rate available to the bank's commercial customers,
plaintiff sought to recover treble the excess interest paid.176 The
Kleiner court readily acknowledged that "[tiaken on their face
Plaintiff's claims do fit within the broad ambit of RICO."' 277 The
court, however, denied the amendment, concluding that the treble
damage remedy was not severable from the statute's overriding
criminal considerations.

In a similar vein, the court in Waterman Steamship Corp. v.
Avondale Shipyards, Inc.,7 9 granted summary judgment on RICO
claims in a suit based on the sale of defective products. In a prior
ruling the court had "reluctantly" determined that plaintiff had
alleged a prima facie RICO claim and, therefore, stated a claim
despite the absence of organized crime involvement. 80 On motion
for summary judgment, the court reversed its earlier stand on the
grounds that a review of legislative history and the intervening de-
cision of the Supreme Court in Turkette demanded the conclusion
that civil RICO was designed solely as an "additional tool for use
in the eradication of organized crime" regardless of whether the
pleading fell within the literal scope of section 1964(c).2 81

The refusal to employ section 1964(c) in commercial litigation
without criminal overtones is questionable. Other courts have rec-
ognized that a RICO complaint sufficiently states a claim if racke-
teering allegations are pleaded with particularity and are encom-

276. Id. at 1020-21.
277. Id. at 1022.
278. Id.
279. 527 F. Supp. 256 (E.D. La. 1981).
280. Id. at 259.
281. Id. at 260. Concluding that a broad application of RICO would make a "travesty"

of the perceived congressional purpose, the court ruled that the racketeering statute governs
only "organized crime activities," and that the private remedy was not designed to trans-
form every fraud or misrepresentation involving corporations, who use the mails or tele-
phones to conduct their business in interstate commerce, into a treble damage action. Id.
Accord Kleiner v. First Nat'l Bank, 526 F. Supp. 1019, 1022 (N.D. Ga. 1981) (civil remedy is
incidental to actual or potential criminal prosecution); Adair v. Hunt Int'l Resources Corp.,
526 F. Supp. 736, 753 (E.D. IM. 1981) (civil RICO is derivative from primary criminal enact-
ments); Comment, Reading the "Enterprise" Element Back into RICO: Section 1962 and
1964(c), 76 Nw. U.L. REv. 100, 132 (1981) (absent obvious congressional intent, RICO
should not involve litigation of state fraud claims). Contra Bennett v. Berg, No. 81-148 (8th
Cir. Aug. 11, 1981) (available Oct. 1, 1982, on LEXIS, Genfed library, Cir file) (federaliza-
tion of state tort laws by civil RICO anticipated by Congress).
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passed by the plain language of sections 1962 and 1964(c).28

Notwithstanding the ostensible focus on the essence of the alleged
misconduct by those courts injecting implicit components into civil
RICO, these holdings clearly represent subjective evaluations on
the existence of links between the defendant and society's criminal
element. In the absence of a tacit finding of criminal affiliation, the
district judge then "seek[s] every kind of rationalization imagina-
ble to avoid applying RICO sanctions except against gangland
hoodlums engaged in violent conduct with the word 'Mafia' tat-
tooed on their foreheads."2 a8 One court, although dismissing a
racketeering suit within the letter of the statute, recognized the
subjective nature of its ruling, analogizing to Justice Stewart's dif-
ficulties with refining a precise definition of pornography: "I shall
not today attempt further to define the kinds of material I under-
stand to be embraced within that shorthand description [of hard-
core pornography]; and perhaps I could never succeed in intelligi-
bly doing so. But I know it when I see it . . ".., Unfortunately,
while the application of the time-honored legal maxim "I know it
when I see it" is laudable to the extent its use reflects judicial am-
bition to avoid the inequity of the infliction of treble damage lia-
bility upon upstanding businessmen, 85 it is of slight precedential
value. Continued use of this approach will result in the determina-
tion of a prima facie RICO case on a case-by-case basis.

Conduct-oriented restrictions inject a component into a civil
RICO suit which is both vague and virtually indistinguishable from

282. See Hanna Mining Co. v. Norcen Energy Resources Ltd., FED. SEC. L. REP.
(CCH) V 98,742 (N.D. Ohio June 11, 1982) (rejecting "racketeering enterprise injury," "com-
petitive injury," and "imminent infiltration" tests); Hoopingarner v. B.F. Saul Real Estate
Inv. Trust, No. 79-827-A (E.D. Va. Jan. 7, 1980) ("facial" pleading of RICO stated claim).

283. Parrish, supra note 15, at 338 n.5. Accord Civil RICO in the Public Interest,
supra note 16, at 667, 669; Note, supra note 16, at 1118 (courts make tacit determinations
regarding defendant's affiliation with organized crime).

284. Parnes v. Heinold Commodities, 539 F. Supp. 199, 201 (N.D. Ill. 1982) (quoting
Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring)).

285. The narrow construction of the private remedy undoubtedly reflects judicial hos-
tility to perceived inartful legislative draftsmanship resulting in the imposition of enhanced
damages, attorney's fees, and costs on legitimate businessmen, innocent of gross wrongdo-
ing, in litigation in which compensatory damages had been viewed traditionally as a fair
remedy. The hesitancy to apply RICO as written is analogous to the judicial refusal to
award mandatory treble damages under the Texas Deceptive Trade Practices-Consumer
Protection Act in the face of explicit statutory language and an express statutory mandate
of liberal construction. See Curry, The 1979 Amendments to the Deceptive Trade Prac-
tices-Consumer Protection Act, 32 BAYLOR L. REv. 51, 55 (1980).
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a requirement of organized crime affiliation. The status-based ap-
proach enumerated by the Barr court, despite a multitude of other
infirmities, would yield greater certainty of result. Even the inap-
propriate "competitive injury test" represents a superior method of
restricting the application of civil RICO, if so desired. Although
antitrust law does not represent a paragon of clarity, there is sub-
stantial precedent available to assist in the refining of the parame-
ters of civil RICO.

V. CONCLUSION

The conclusion is inescapable that RICO has the potential to
revolutionize business litigation and commercial relationships gen-
erally. Virtually every business dispute can be pleaded in such a
manner to state an intimidating treble damage claim. Fears ex-
pressed by courts and commentators that the treble damage rem-
edy will yield unduly harsh consequences, if unchecked by judicial
restriction, are warranted. Furthermore, it is difficult to disagree
with the viewpoint that the application of civil RICO to routine
civil suits was not seriously contemplated by Congress in light of
the scarcity of legislative history underlying the enactment of sec-
tion 1964(c).

Regardless of the praises and curses being showered upon civil
RICO, the capacity of the racketeering statute to alter the course
of civil litigation remains essentially untapped. Only when the re-
cent outpouring of civil RICO cases proceed to judgment will the
bench and bar then obtain a glimpse of the lasting effect of the
treble damage remedy.
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