CRIMINAL LAW AND PROCEDURE
The Criminal Law and Procedure section, featuring only the
more important Fifth Circuit decisions, is divided into seven major
areas: substantive criminal law, search and seizure, habeas corpus,
double jeopardy, jury instruction, right to counsel, and jury
replacement.
I.

SUBSTANTIVE

CRIMINAL LAW

Despite the absence of any "landmark" decisions in the area
of substantive criminal law during the survey period, the Fifth Circuit did interpret some statutory phrases for the first time and refine some prior definitions. Areas focused on include racketeering,
transportation of currency, and mail fraud.
A.

RICO

1. "Through" the Acts of Racketeering
The Racketeer Influenced and Corrupt Organizations Act'
(RICO) has been the subject of extensive litigation regarding the
meaning of words and phrases contained in the statute.2 In United
States v. Welch,3 the court interpreted the word "through" contained in 18 U.S.C. § 1962(c). 4 In Welch the government alleged
that Welch, Sheriff of Gregg County, Texas, and other defendants
"conducted and participated in the conduct of the affairs of an enterprise-the Sheriff's Office of Gregg County, Texas-through a
1. 18 U.S.C. §§ 1961-1968 (1976). RICO was enacted principally to lend strength to the
legal measures seeking the eradication of organized crime. See Organized Crime Control Act
of 1970, Pub. L. No. 91-452, § 1, 84 Stat. 922, 923.
2. See generally United States v. Clark, 646 F.2d 1259 (8th Cir. 1981); United States
v. Anderson, 626 F.2d 1358 (8th Cir.), cert. denied, 450 U.S. 912 (1980).
3. 656 F.2d 1039 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 1767 (1982).
4. Section 1962(c) provides in full:
It shall be unlawful for any person employed by or associated with any enterprise
engaged in, or the activities of which affect, interstate or foreign commerce, to
conduct or participate directly or indirectly, in the conduct of such enterprise's
affairs through a pattern of racketeering activity or collection of unlawful debt.
18 U.S.C. § 1962(c) (1976) (emphasis added).
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pattern of racketeering activity in violation of § 1962(c)." Welch
maintained that the government had not shown that the activities
of the sheriff's office were conducted through the acts of racketeering because no proof was offered "that the alleged predicate offenses 'promoted or advanced' the affairs of the named enterprise"-the sheriff's office.' This assertion was based on United
States v. Webster 7 in which the Fourth Circuit held that the enterprise must have had its affairs advanced or benefitted, directly
or indirectly, by the pattern of racketeering activity in order to
show that the enterprise's affairs were conducted through a pattern of racketeering activity.'
The Fifth Circuit rejected the interpretation by the Fourth
Circuit on the basis that both the interpretation of the word and
the reasoning behind it were "unduly restrictive."9 Relying on its
previous decisions 0 and the philosophy of the Eighth Circuit," the
court stated that "to require that the racketeering activities benefit
the enterprise would impose a severe and congressionally unintended restriction on the elimination of organized crime in legitimate businesses and governmental entities.""' Noting the purpose
5. 656 F.2d at 1047.
6. Id. at 1060. Welch also maintained that the government sought to prove that the
proceeds or benefits from the racketeering activities went to individual defendants and not
to the sheriff's office. Id.
7. 639 F.2d 174 (4th Cir.), cert. denied, 102 S. Ct. 307 (1981), modified, 669 F.2d 185
(4th Cir.), cert. denied, 102 S. Ct. 1991 (1982). The Webster decision had not been modified
at the time of Welch's trial. The Fourth Circuit on the rehearing did modify the decision in
Webster to conform to the Fifth Circuit's holding in Welch. United States v. Webster, 669
F.2d 185, 186-87 (4th Cir.), cert. denied, 102 S. Ct. 1991 (1982).
Welch also relied on United States v. Nerone, 563 F.2d 836 (7th Cir. 1977), cert. denied,
435 U.S. 951 (1978). In Nerone the court concluded there was no proof that the affairs of
the enterprise were conducted through a pattern of racketeering. Id. at 852-53. Though the
language was not explicit, it was clear that the conclusion resulted from lack of proof that
the affairs of the enterprise were advanced or benefitted by the racketeering. See id.
8. 639 F.2d at 184-86. The court concluded:
The meaning of the word "through" suggests that, at least where the government
elects to cast a § 1962(c) indictment in a form in which the "enterprise" is the
legal or ostensibly legal activity, and not the racketeering activity itself, the statute should be applied in such a way as to punish where the racketeering activity
advances the nonracketeering ....
Id. at 184-85.
9. 656 F.2d at 1060-61.
10. United States v. Elliot, 571 F.2d 880, 899 n.23 (5th Cir. 1978).
11. See 656 F.2d at 1061 n.29.
12. Id. at 1061.
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of RICO set forth by Congress,'" the court concluded that Congress
did not intend to insulate governmental entities or other legitimate
enterprises being operated by means of racketeering activities from
prosecution under section 1962(c) by requiring the enterprise to
benefit from the racketeering activity." The court reasoned that,
by the use of the word "through," Congress intended only to require a sufficient nexus between the racketeering activities and the
affairs of the enterprise."
A narrow interpretation, as that embraced by the Fourth Circuit,"6 would have restricted the effectiveness of the statute. Welch
provides guidance in construing what type of relationship is not
required under section 1962(c), but a question remains concerning
the minimally sufficient relationship necessary between the racketeering activities and the affairs of the enterprise to constitute a
violation of RICO. Until the court proceeds to outline exactly what
constitutes a sufficient nexus or an adequate link between the
racketeering activities and the affairs of the enterprise, the importance and scope of the Welch decision cannot be fully appreciated.
2.

Enterprise in Indictment

In United States v. Thevis,17
RICO conviction on the grounds
scribed the enterprise as "a group
with various corporations, 8 did
13.

the defendants challenged their
that the indictment, which deof individuals associated in fact
not allege an enterprise within

The purpose of RICO was stated by Congress as follows:
It is the purpose of this Act to seek the eradication of organized crime in the
United States by strengthening the legal tools in the evidence-gathering process,
by establishing new penal prohibitions, and by providing enhanced sanctions and
new remedies to deal with the unlawful activities of those engaged in organized
crime.
Organized Crime Control Act of 1970, Pub. L. No. 91-452, § 1, 84 Stat. 922, 923.
14. 656 F.2d at 1061-62.
15. Id. at 1062. After interpreting the statute, the court concluded that there was sufficient evidence to show that Welch did participate in the affairs of the sheriff's office through
a pattern of racketeering activity. Since Welch had utilized the power of the office for personal gain through a system of discretionary law enforcement, a sufficient nexus was established. Id.
16. See United States v. Webster, 639 F.2d 174 (4th Cir.), cert. denied, 102 S. Ct. 307
(1981), modified, 669 F.2d 185 (4th Cir.), cert. denied, 102 S. Ct. 1991 (1982).
17. 665 F.2d 616 (5th Cir. Jan. 1982), cert. denied, 102 S. Ct. 2300 (1982).
18. Id. at 625. The appellants actually made three separate arguments concerning the
trial court's construction of RICO. The first concerned the use of circumstantial evidence to
show that Thevis was associated with the enterprise. The third argument was that RICO did
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the statutory classifications. The RICO definition states that an
enterprise "includes any individual, partnership, corporation, association, or other legal entity, and any union or other group of individuals associated in fact although not a legal entity."'19 The Fifth
Circuit, in a case of first impression, concluded that RICO did in
fact cover the enterprise alleged.2 0 The court determined that the
verb "includes" in the statutory definition demonstrated congressional intent not to limit the enterprise concept to the categories
listed.2
3.

Enterprise Conspiracy is Limited

In United States v. Sutherland,2 defendants challenged their
convictions under 18 U.S.C. § 1962(d),2 3 raising an important issue
involving the trial of multiple conspiracies under a single RICO
"enterprise conspiracy" count.2 4 In Sutherland the judge of a municipal court worked with two local attorneys in a scheme to favorably dispose of traffic tickets for a small premium. 2 5 The indictment framed the conspiracy as a single agreement between all
three parties, but evidence was never offered to show that any kind
of agreement between the other two defendants existed.26 The government took the position that a single conspiracy to violate a substantive RICO provision could be comprised of a pattern of agreenot apply to illegitimate enterprises. The court considered both of these without merit. Id.
at 625-26.
19. 18 U.S.C. § 1961(4) (1976).
20. 665 F.2d at 625. The Fifth Circuit has entertained several attacks on the RICO
enterprise concept. See generally United States v. Elliott, 571 F.2d 880 (5th Cir. 1978);
United States v. McLaurin, 557 F.2d 1064 (5th Cir. 1977); United States v. Brown, 555 F.2d
407 (5th Cir. 1977); United States v. Hawes, 529 F.2d 472 (5th Cir. 1976).
21. 665 F.2d at 625. Citing the Supreme Court in United States v. Turkette, 452 U.S.
576 (1981), the court determined that the term "enterprise" as used in RICO encompasses
both legitimate and illegitimate enterprises. 665 F.2d at 625.
22. 656 F.2d 1181 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 1451 (1982).
23. Part (d) of this section makes it a crime to conspire to commit any of the substantive portions of the section. Stated fully: "It shall be unlawful for any person to conspire to
violate any of the provisions of subsections (a), (b), or (c) of this section." 18 U.S.C. §
1962(d) (1976).
24. 656 F.2d at 1191.
25. Id. at 1196.
26. Id. As a matter of fact, the evidence revealed that the alleged bribery of Sutherland by attorney Walker occurred between 1975 and 1977 while that between attorney Maynard and Sutherland took place in 1979. This placed the two conspiracies at completely
different periods of time. Id. at 1186.
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ments (that absent RICO would constitute multiple conspiracies)
even though there is no agreement between the members of the
two separate conspiracies.27 The Fifth Circuit concluded that
RICO did not alter traditional conspiracy laws to the extent that
multiple conspiracies could be tried on a single RICO enterprise
conspiracy count just because the various conspiracies involved
the same enterprise. The court reasoned that "a pattern of agreements that absent RICO would constitute multiple conspiracies
may be joined under a single RICO conspiracy count if the defendants have agreed to commit a substantive RICO offense . ...
Is
In considering the aforementioned cases, the Fifth Circuit appears to give RICO life through a relatively simple, yet effective,
pattern. The court endeavors, whenever possible, to broaden the
statute in order to curb the activities intended to be within its
scope. However, in pursuing this broadening effect the court will
neither overstep existing law in the area nor ignore the bounds
within which Congress has framed RICO.
B.

Exportation of Currency

The Currency and Foreign Transactions Reporting Act 2 9 was
passed in 19700 in order to require the reporting of certain money
transactions which might have a high degree of usefulness in criminal, tax, or regulatory proceedings or investigations." The Act cov27. Id. at 1191. Under the government's theory, the otherwise multiple conspiracies
were linked by the RICO enterprise: as long as the object of each conspiracy was participation in the same enterprise they need not otherwise be related. Id. The government relied
on the Fifth Circuit's holding in United States v. Elliott, 571 F.2d 880 (5th Cir.), cert. denied, 439 U.S. 953 (1978). The court, admitting that the language of Elliott, especially if
taken out of context, did seemingly justify the government's theory, clarifies its decision in
that case. 656 F.2d at 1191. The conspiracies in Elliott were linked, not because they involved the same enterprise, as in Sutherland, but because there was an implicit "agreement
on an overall objective." Id. at 1192-93.
28. 656 F.2d at 1194.
29. 31 U.S.C. §§ 1051-1105 (1976).
30. Pub. L. No. 91-508, § 202, 84 Stat. 1118 (1970) (codified at 31 U.S.C. §§ 1051-1105
(1976)).
31. 31 U.S.C. § 1051 (1976). Stated more explicitly:
The principal purpose . . .is to furnish American law enforcement authorities with the tools necessary to cope with the problems created by so called secrecy jurisdictions. Some of these jurisdictions simply do not recognize cheating
on taxes, violations of securities laws, and many other acts as criminal. Neither
their law enforcement authorities nor their banking institutions will afford the
slightest cooperation to American authorities. It is . . .not the purpose of this bill
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ers certain domestic currency transactions, exports and imports of
monetary instruments, and foreign financial transactions and provides for civil penalties, injunctions, and criminal penalties in the
3
way of enforcement. 2
In United States v. Rojas," the defendant was convicted of
transporting in excess of $5000 in currency out of the United
States without filing a report as required by 31 U.S.C. § 1101.3
Rojas was approached at an airport terminal by a customs inspector and when asked specifically if she was carrying more than
$5000 out of the country she replied: "I wish I had $5000. I
don't.""6 Rojas was apprehended after she had presented her
boarding pass and had begun to walk down the boarding ramp toward the airplane.3 6
The issue on appeal before the Fifth Circuit was at what point
in time it becomes necessary to file a report to comply with the
directives of the Act.3 7 This question was one of first impression in
. . .to apply American law in foreign countries. But. . .it is the purpose. . . to
authorize the imposition of. . . reporting requirements on those in the United
States who deal with foreign financial institutions.
H.R. R P. No. 975, 91st Cong., 2d Sess., reprinted in 1970 U.S. CODE CONG. & AD. NEWS
4395, 4404.
32. 31 U.S.C. §§ 1101-1105 (1976).
33. 671 F.2d 159 (5th Cir. Mar. 1982).
34. Id. at 161. 31 U.S.C. § 1101 (1976) provides in relevant part:
(a) Persons required to file
Except as provided in subsection (c) of this section, whoever, whether as principal, agent, or bailee, or by an agent or bailee, knowingly(1) transports or causes to be transported monetary instruments(A) from any place within the United States to or through any
place outside the United States....
in an amount exceeding $5,000 on any one occassion shall file a report or reports
in accordance with subsection (b) of this section.
(b) Contents of filed report
Reports required under this section shall be filed at such times and such
places . . .as the Secretary may require ....
The penalty provision for violations of § 1101 and the regulations promulgated thereunder,
31 U.S.C. § 1058 (1976), read as follows: "Whoever willfully violates any provision of this
chapter or any regulation under this chapter shall be fined not more than $1,000, or imprisoned not more than one year, or both."
35. 671 F.2d at 161.
36. Id. at 161-62 (The court referred to the boarding ramp as a "jetport.").
37. Id. at 162. Rojas actually stated that her conviction was not proper because the
evidence failed to show that she had transported currency out of the United States. The
court pointed out that the crime punished was a failure to file the report--thus the question
on appeal. Id.
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the Fifth Circuit.8 8 Although the statute mentions nothing about
the time of reporting, regulations promulgated by the Treasury
Department under the authority of 31 U.S.C. § 105339 provide that
the ieports are to be filed at the "time of departure. 4 0 Thus, the
critical question was the interpretation of the "time of departure."
The Fifth Circuit concluded that Rojas had reached the critical "time of departure" by stepping on the boarding ramp and preparing to enter the plane.4 It was at this point that she had "unequivocally manifested an intention to leave the United States
...
,4" The Fifth Circuit's decision is supported by the Second
Circuit's analysis in United States v. Gomez-Londono.43 On the
subject of probable cause to issue a search warrant pursuant to 31
U.S.C. § 1105, the Second Circuit said:
[In light of the fact that appellee had obtained a ticket, had
checked his baggage, and was headed toward the departure area
when he was stopped, we find that the magistrate could reasonably have concluded that there was probable cause to believe appellee had reached a point at which he was "required to file a
report.""

The Fifth Circuit's interpretation signifies the earliest time
which could be considered the "time of departure." Because the
regulations under 31 C.F.R. § 103.25 (b) require an individual to
file the report with the customs officer, the authorities could conclude that an individual who begins boarding a plane and proceeds
as far as the boarding ramp does not intend to file a report. Interpreting the "time of departure" as the actual boaiding of the plane
would place unbearable burdens upon law enforcement officials
'
and threaten the very purpose of the act.

38. Id.
39. 31 U.S.C. § 1053 (1976) provides in full: "The Secretary shall prescribe such regulations as he may deem appropriate to carry out the purposes of this chapter."
40. 31 C.F.R. § 103.25(b) (1982).
41. 671 F.2d at 163.
42. Id.
43. 553 F.2d 805 (2d Cir. 1977).
44. Id. at 810.
45. 671 F.2d at 163. See United States v. Gomez-Londono, 422 F. Supp. 519 (E.D.N.Y.
1976). The court also noted that this interpretation would be burdensome in that it would
require having a customs official board every plane departing the United States in an attempt to collect the forms. 671 F.2d at 163.
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Mail Fraud

In United States v. Ballard,'4 6 corporate employers were defrauded when their employees failed to disclose the existence of a
system of reselling oil from which the employees reaped
unauthorized financial consideration. 7 In seeking to uphold the
convictions of the defendant employees for mail fraud the government urged that the mail fraud statute's encompassed a scheme
utilizing the mail in which an employee intentionally breached a
fiduciary duty to an employer by accepting "kickbacks."' 49 This

contention conformed to the initial indictment which charged that
"the mails were used in a fraudulent scheme . . . to deprive [the

employers] of their employees' honest and faithful services."50
The Fifth Circuit concluded that a mere breach of fiduciary
duty alone was not enough to constitute illegal fraud under 18
U.S.C. § 1341.1 For a violation of the mail fraud statute to occur,
it must additionally be shown that there is some detriment to the
employer.5 2 The court then determined that, under the facts of
Ballard, a detriment could exist because one of the instances
where the employee's services were withheld may have involved a
violation of the employee's duty to disclose material information to
the employer."8
The decision that a fraudulent scheme designed to cause losses
of an intangible nature may violate the mail fraud statute is supported by cases in other jurisdictions." Several courts have also
46. 663 F.2d 534 (5th Cir. Dec. 1981).
47. Id. at 536.
48. 18 U.S.C. § 1341 (1976).
49. 663 F.2d at 540. The facts underlying this case are lengthy and complex. Briefly
put, the defendants were involved in a series of transactions between each of their respective employers designed to avoid the pricing effects of the Federal Emergency Petroleum
Allocations Act. From this, each of the enterprises realized its maximum profits before the
oil reached the ultimate consumer. No evidence was raised at the trial level to show that
this practice was prohibited. Id. at 536-39.

50. Id. at 539.
51. 18 U.S.C. § 1341 (1976), in part, reads: "Whoever, having devised or intending to
devise any scheme or artifice to defraud ....
52. 663 F.2d at 540.
53. Id. at 541. After analyzing the defendants individually, the court reversed the convictions of all but one because no duty to disclose information of the type withheld was
found. In the case of the remaining defendant, the court concluded that because of his position it would be possible for a jury to find that such a duty existed. Id. at 541-42.
54. See, e.g., United States v. Bohunus, 628 F.2d 1167 (9th Cir.), cert. denied, 447 U.S.
928 (1980); United States v. Condolon, 600 F.2d 7, 9 (4th Cir. 1979); United States v.
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held that the breach of an employee's fiduciary duty, without
something more, does not violate the mail fraud statute."' Still, the
language in the Ballard opinion leaves uncertain exactly what the
Fifth Circuit's position is on the issue. Logically, when an employee is under a duty to disclose material information and fails to
do so because of involvement in a fraudulent scheme utilizing the
mail, the actions are within the ambit of section 1341. However,
the language used by the court" intimates that any detriment to
the employer will suffice to bring a breach of fiduciary duty by an
employee under the mail fraud statute. The question remaining is
what constitutes "detriment" to the employer.
M.A.
II.

CRIMINAL PROCEDURE

A.

Search and Seizure

1. Standards of Protection for Parolees
In United States v. Scott,57 the Fifth Circuit for the first time

focused on the degree of protection against searches and seizures
accorded parolees by the fourth amendment. In Scott the appellant, a parolee, was implicated in a scheme involving an altered
money order sent by mail. When an investigation by two postal
inspectors revealed that Scott might be involved in the scheme,
Scott's parole officer obtained exemplars of Scott's handwriting
and typewriting on the pretext of typing a business document and
later requested Scott to manually write out certain information
about his roommate." Examination of the exemplars produced
probable cause and a search warrant was issued. Scott's typewriter
was seized and he was later convicted. 9 On appeal to the Fifth
Louderman, 576 F. 2d 1383, 1388 (9th Cir.), cert. denied, 439 U.S. 896 (1978); United States
v. States, 488 F.2d 761, 764-66 (8th Cir. 1973), cert. denied, 417 U.S. 909, 950 (1974).
55. See United States v. Mandel, 591 F.2d 1347, 1362 (4th Cir.), af'd per curiam in
relevant part, 602 F.2d 653 (1979) (en banc), cert. denied, 445 U.S. 959 (1980); United
States v. McDonald, 576 F.2d 1350, 1359 n.14 (9th Cir.), cert. denied, 439 U.S. 830 (1978);
United States v. Bush, 552 F.2d 641, 648 (7th Cir. 1975), cert. denied, 424 U.S. 977 (1976).
56. Stated in full, the court said: "We believe that a breach of fiduciary duty can constitute an illegal fraud under § 1341 only when there is some detriment to the employer."
663 F.2d at 540.
57. 678 F.2d 32 (5th Cir. June 1982).
58. Id. at 33.
59. Id.
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Circuit, Scott argued that his fourth amendment rights were violated when his parole officer procured the exemplars by deception.
In addition, the appellant maintained that all developments which
resulted from the deceptive procurement of the exemplars were
fruits of the officer's invalid action."
Although prior to Scott the court never had the opportunity to
directly address the question of how much protection should be
accorded a parolee, it did note in Brown v. Kearney6 that "a parolee is entitled to protection from illegal search and seizure. ' 62 A
number of other circuits have assumed various positions on the issue, ranging from the Fourth Circuit's view that parolees are entitled to the same rights as other citizens" to the position of older
authorities that parolees are excluded entirely from constitutional
protection against searches and seizures." In addition to these divergent views, a few circuits have adopted intermediate positions.
For example, the Ninth Circuit in Latta v. Fitzharris" invoked a
general rule of reason to permit searches which are based upon
good faith beliefs by probation officers that such searches are necessary to the performance of their supervisory duties. 6 Similarly,7
the Second Circuit in Santos v. New York State Board of Parole
upheld a parole officer's search of a parolee's apartment against
fourth amendment objections." The Second Circuit maintained
that the fourth amendment prohibits only unreasonable
searches.69 Moreover, the Santos court held that it is within the
scope of a parole officer's duty to supervise the parolee and obtain
all the facts surrounding parole violation, including exercising
60. Id.
61. 355 F.2d 199 (5th Cir. 1966).
62. Id. at 200.
63. See United States v. Bradley, 571 F.2d 787 (4th Cir. 1978). In Bradley the Fourth
Circuit held that even a parole officer must secure a warrant prior to searching a parolee's
residence. Id. at 789.
64. See Latta v. Fitzharris, 521 F.2d 246, 248-49 (9th Cir. 1975) (discussion of various
views on the amount of protection accorded parolees).
65. 521 F.2d 246 (9th Cir.), cert. denied, 423 U.S. 897 (1975).
66. The Ninth Circuit held that even a belief based on a mere "hunch" provided sufficient grounds for a search. Id. at 251.
67. 441 F.2d 1216 (2d Cir. 1971), cert. denied, 404 U.S. 1025 (1972).
68. In Santos a detective, after receiving information that a parolee might be dealing
in stolen goods, informed the parole officer of his suspicions and later joined in a search of
the parolee's apartment without a search warrant. Together, they discovered the stolen
goods which led to the parolee's conviction. Id. at 1217.
69. Id. at 1218.
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that would be improper if directed
search powers over parolees
70
against ordinary citizens.
The Fifth Circuit, rejecting Scott's arguments, generally
agreed with the Second Circuit's approach in Santos.7 1 The court
held that the parolee occupies a special intermediate position between that of an ordinary citizen and that of an incarcerated convictee 2 The Fifth Circuit explained that a parolee's rights against
search and seizure fall somewhere between the right of an ordinary
citizen to be free from searches not based on probable cause and
the liability of an incarcerated convictee to be searched at any time
for almost any reason.7' The court pointed out that although a parolee's relations with police are generally not different from those
of ordinary citizens, his relationship with the parole officer is another matter.7 4 According to the Fifth Circuit, a parolee should
have "a diminished expectation of privacy in his relationship with
a person standing to him as does his parole officer. 75 Finally, the
Scott court, recognizing the need for the formulation of a test to be
utilized by persons °untrained in the law, such as parole officers,
adopted the "reasonable suspicion" standard. 6
The Scott decision is important because it will eliminate much
of the confusion in the Fifth Circuit concerning the proper standard to apply to searches and seizures of parolees. The Fifth Circuit's previously unclear position on the subject, coupled with the
irreconcilable decisions of other circuit courts, mandated that
guidelines be established for determining the legitimacy of parolee
searches and seizures. The "intermediate" standard together with
the "reasonable suspicion" test adopted by the Scott court will
serve this purpose well.
70. Id. Additionally, the Second Circuit rejected the notion that the parole officer was
acting as a mere agent of the police. Id.
71. 678 F.2d at 34.
72. Id.
73. Id.
74. Id.
75. Id. at 35. In describing the relationship between a parolee and his parole officer,
the court observed that "the parole officer stands substantially in loco parentis or in the
position of a guardian to a ward." Id. at 34.
76. Id. at 35. "Reasonable suspicion" has been defined as a less stringent standard
than probable cause. All that is required is that the acting authority be able to point to
specific and articulable facts that, together with rational inferences from those facts, reasonably lead to a belief in the conclusion that parole has been or is being violated. Id. See
generally Adams v. Williams, 407 U.S. 143 (1972); Terry v. Ohio, 392 U.S. 1 (1968).
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Airport Searches

Because of the uncertainty created by the Supreme Court and
other Fifth Circuit opinions, the court took the opportunity in
United States v. Berry7 to consider, en banc, the legality of stops,
interrogations, and searches of suspected drug smugglers by law
enforcement officers at airports. In Berry two Drug Enforcement
Agency (DEA) agents watched the defendants deplane and enter
the airport terminal. After the agents observed that both defendants looked and acted nervous, one of the agents identified himself and asked for Berry's identification and travel plans. Berry
produced an airline ticket and driver's license that bore different
names. Berry, along with his companion, Zabish, who was also
traveling under an assumed name, agreed to accompany the agents
to the DEA office where they consented to searches in which drugs
were discovered.7 8 The district court found that the initial stop of
appellants constituted a seizure, but that the voluntary nature of
the search attenuated any taint of illegality.79 Accordingly, the
lower court overruled a motion to suppress the evidence that resulted from the search and the appellants were convicted.8 0
The analytical approach for general police stops was first established in Terry v. Ohio,81 where the Supreme Court held that
brief stops which fall short of full scale arrests are not within the
ambit of the fourth amendment and, as such, need not be justified
by probable cause.82 Instead, the Supreme Court ruled that a
showing of "reasonable suspicion" was sufficient to justify such
searches and the Terry doctrine was later extended to stops made
merely for investigatory purposes.8 3 Nevertheless, the Supreme
Court has not held that all contact between citizens and police in
77.
78.
79.

670 F.2d 583 (5th Cir. Mar. 1982).
Id. at 589.
Id.

80. Id.
81. 392 U.S. 1 (1968).
82. In Terry a police officer identified himself to men he suspected of preparing to rob
a store and asked for their names. When the officer received only a mumbled response, he
patted down one of the men's clothing and discovered a gun. Id. at 7.
83. See Adams v. Williams, 407 U.S. 143 (1972), in which the Supreme Court upheld a
seizure of an individual on reasonable suspicion grounds derived from an informant's tip. Id.
at 146. In addition, the Supreme Court upheld an investigatory seizure in United States v.
Brignoni-Ponce, 422 U.S. 873 (1975), and stated that when an officer suspects that a vehicle
may contain illegal aliens, he may stop the car briefly and investigate the circumstances that
provoke suspicion. Id. at 881.
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the course of an investigation falls within the scope of the fourth
amendment."
Whether seizures occur in the context of airport stops was recently considered by the Supreme Court in United States v. Mendenhall.85 The Mendenhall Court failed to produce a majority
opinion. Although Justice Powell, who authored the concurring
opinion, refused to determine if the initial stop constituted a
seizure, he concluded that, even if the agents' actions constituted a
seizure, it was justified by reasonable suspicion." Justice Stewart
and Justice Rehnquist followed Terry to determine that reasonable
suspicion need not be present for every stop and interrogation. Instead, they maintained that the fourth amendment was not applicable unless "in view of all the circumstances surrounding the incident, a reasonable
person would have believed that he was not free
'87
to leave.
The Fifth Circuit has established a somewhat confusing and
inconsistent line of precedent with respect to airport stop cases."
In United States v. Elmore,ee the court, following Terry and
Sibron v. New York,ee determined that a seizure did not take place
84. The Supreme Court has continually maintained that the fourth amendment does
not inhibit voluntary interaction between police and citizens. In Coolidge v. New Hampshire, 403 U.S. 443 (1971), the Court stated: "[lit is no part of the policy underlying the
Fourth... Amendment to discourage citizens from aiding to the utmost of their ability in
the apprehension of criminals." Id. at 488. Furthermore, the Terry Court observed that
"[olbviously, not all personal intercourse between policemen and citizens involves 'seizures'
of persons. Only when the officer, by means of physical force or a show of authority, has in
some way restrained the liberty of a citizen may we conclude that a 'seizure' has occurred."
392 U.S. at 19 n.16.
85. 446 U.S. 544 (1980). In Mendenhall two DEA agents stopped the defendant who
was disembarking from a plane because her behavior paralleled a drug courier profile compiled by DEA agents. When the agents discovered that the defendant's identification and
plane ticket bore different names, they asked her to accompany them to the DEA office for
further questioning. The defendant consented to a search after being informed of her right
to refuse consent. The search revealed drugs. Id. at 547-49.
86. Id. at 565-66.
87. Id. at 554.
88. See United States v. Sanford, 658 F.2d 342 (5th Cir. Oct. 1981); United States v.
Setzer, 654 F.2d 354 (5th Cir. Aug. 1981); United States v. Smith, 649 F.2d 305 (5th Cir.
1981); United States v. Williams, 647 F.2d 588 (5th Cir. 1981); United States v. Moeller, 644
F.2d 518 (5th Cir. 1981); United States v. Herbst, 641 F.2d 1161 (5th Cir. 1981); United
States v. Lara, 638 F.2d 892 (5th Cir. 1981); United States v. Berd, 634 F.2d 979 (5th Cir.
1981); United States v. Pulvano, 629 F.2d 1151 (5th Cir. 1980); United States v. Robinson,
625 F.2d 1211 (5th Cir. 1980).
89. 595 F.2d 1036 (5th Cir. 1979), cert. denied, 477 U.S. 910 (1980).
90. 392 U.S. 40 (1968).
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until a person's freedom was restrained."1 While most of the Fifth
Circuit's subsequent opinions have relied on Elmore, 2 a diverging
line of cases began to emerge with United States v. Ballard,5 a
case preceding Elmore that suggests that all stops of individuals at
airports are accompanied by reasonable suspicion.9 ' The validity of
the Elmore decision was questioned for the first time in United
States v. Roundtree,95 when the Fifth Circuit ruled that the only
issue was whether the investigatory stop was grounded on reasonable suspicion." The Roundtree notion is further supported by the
rationale in United States v. Santora,97 a nondrug-related airport
stop case which held that "reasonable suspicion" must be the basis
for any lawful investigatory stop.98
The Berry court began its analysis by reviewing the Supreme
Court holdings and grouping them into "three tiers of police-citizen encounters": (1) communication between police and citizens
involving no coercion or detention and which are, therefore,
outside the scope of the fourth amendment; (2) brief "seizures"
that must be grounded on reasonable suspicion; and (3) full-scale
arrests that must be based on probable cause.99 From this theoretical framework, the Fifth Circuit sought to determine in which tier
the airport stop should fall.
Recognizing that the Mendenhall Court provided little gui91. 595 F.2d at 1042. In Elmore a DEA agent approached the defendant, identified
himself, and requested to see the defendant's ticket. After finding reasonable suspicion,
grounded on inconsistencies between the defendant's identification and explanation of the
name and information on the ticket, the agent removed the ticket and took it to an airline
ticket counter. Id. at 1038.
92. See supra note 88 and accompanying text.
93. 573 F.2d 913 (5th Cir. 1978).
94. The stop at issue in Ballard was not justified by reasonable suspicion. The DEA
agent stopped Ballard despite the fact that he did not resemble the man the agent had been
ordered to watch. When Ballard could produce no identification other than his airline ticket,
he was asked to go to the DEA office where he later consented to a search that revealed
drugs. The court, suppressing all evidence of drugs, maintained that policemen may briefly
stop an individual only when the officer entertains reasonable suspicions that the individual
is involved in illegal activity. Id. at 915.
95. 596 F.2d 672 (5th Cir.), cert. denied, 444 U.S. 871 (1979).
96. Id. at 671-72. In Roundtree the government never even argued that the initial airport stop was not a seizure.
97. 619 F.2d 1052 (5th Cir.), cert. denied, 449 U.S. 954 (1980).
98. See also United States v. Turner, 628 F.2d 461, 463 (5th Cir. 1980), cert. denied,
451 U.S. 988 (1981); United States v. Hill, 626 F.2d 429, 433 n.6 (5th Cir. 1980) (questioning
the continuing validity of Elmore).
99. 670 F.2d at 591.
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dance for determining whether an initial airport stop constitutes a
seizure, the Fifth Circuit considered a number of other Supreme
Court decisions. After reviewing the facts and issues addressed in
each case, the court refused to accept the appellants' arguments
that various Supreme Court cases compel the conclusion that an
airport stop must be held a seizure. 0 0
Having found no definitive answers in Supreme Court rulings,
the Fifth Circuit proceeded to an examination of its own line of
cases in an effort to determine whether the airport stop of appellants invoked the fourth amendment. Recognizing its own inconsistency in developing a line of precedent in the Fifth Circuit, the
court reevaluated and clarified its position concerning airport stops
and the fourth amendment. Balancing the government's interest in
apprehending criminals against the intrusion of an individual's
fourth amendment interest, the court concluded that airport stops
of individuals by police do not invoke the fourth amendment, provided they are "extremely restricted [in] scope and conducted in a
completely non-coercive manner."' 0 1 The court reasoned that an
encounter in which a law enforcement officer merely stops an individual to inquire whether the individual is willing to talk to police
need not be elevated to the status of a seizure as long as the stop is
brief and conducted in an appropriate deferential manner. 0 2 Nevertheless, the Fifth Circuit was careful to define the limits of airport stops that would not be deemed seizures under the fourth
amendment. Any intrusion on the individual by law enforcenient
authorities that fails to remain within the prescribed perimeters of
the court's opinion could constitute a seizure.103 As a gauge for determining when an airport stop becomes a seizure, the Fifth Cir100. Id. at 592. Notwithstanding the fact that the lower courts had never addressed
the issue of whether a seizure had occurred at the initial airport stop and the Supreme
Court had not explicitly considered the matter, appellants argued that the Supreme Court
in the per curiam opinion in Reid v. Georgia, 448 U.S. 338 (1980) (per curiam), implicitly
held that any airport stop is a seizure that must be supported by reasonable suspicion. In
addition, appellants argued that the initial stop at issue in Berry must be held a seizure
under Brown v. Texas, 443 U.S. 47 (1979), and Delaware v. Prouse, 440 U.S. 648 (1979). 670
F.2d at 592.
101. 670 F.2d at 594.
102. Id. at 595.
103. The Berry court noted: "[W]e believe that the difference between voluntary,
unintrusive communication between police and citizens and forced interrogation by police
that is so intrusive as to be a seizure, regardless of the government interests involved, rests
on fine distinctions in the degree of coercion police may use in an airport stop." Id.
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cuit adopted the standard proposed by Justice Stewart in Mendenhall, a standard similar to the one adopted by the court in
Elmore.10 4 According to the court, a seizure has occurred when "in
view of all the circumstances surrounding the incident, a reasona10
ble person would have believed that he was not free to leave." 5
The Berry court elaborated on the methods which lower courts
should employ when using the Mendenhall/Elmore standard to
determine if a seizure has occurred by providing guidelines and
specific factors for a court's consideration.' 0 a The court, reaffirming
its holding in United States v. Bowles," 7 stated that preventing an
individual from progressing in his path could be decisive.10 8 In addition, the court pointed out that retaining an individual's ticket
for more than a brief period of time would also indicate that a
seizure has occurred. 109
The court reiterated the principle that if a stop is held to be a
seizure, it can be constitutional only if based upon a "reasonable
suspicion."' 10 Because there is much controversy on the subject,,"
the Fifth Circuit used this en banc sitting to consider the proper
role of DEA profile characteristics 1 1 in a court's determination of
the existence of reasonable suspicion. Earlier in the survey period,
104. Id.
105. Id. (quoting United States v. Mendenhall, 446 U.S. 544, 554 (1980)).
106. 670 F.2d at 596-97.
107. 625 F.2d 526 (5th Cir. 1980).
108. 670 F.2d at 597.
109. Id. The court also intimated that statements by law enforcement officials that
individuals are suspected of drug smuggling, that an investigation has focused on a specific
person, or that an innocent person would cooperate with law enforcement officers, would
seriously question the voluntariness of consent.
110. Id. at 598.
111. In Reid v. Georgia, 448 U.S. 438, 441 (1980), while noting that the listed "circumstances describe a very large category of presumably innocent travelers," the Supreme Court
left unaddressed the proper role of DEA profile characteristics in determining the grounds
for an airport stop.
112. The DEA has compiled a drug courier profile which is a series of characteristics
that the DEA believes many drug smugglers meet. The drug courier profile varies from airport to airport. Among the profile factors are: (1) carrying little or no baggage, (2) nervousness, (3) checking to see if being followed, (4) attempts to leave airport immediately, (5)
unusual dress, (6) no tags on luggage, (7) attempts by individuals to conceal their traveling
together, (8) unusual itinerary, (9) arriving from source city, (10) paying for ticket in small
bills, (11) one way ticket, (12) use of alias, (13) false telephone number on flight reservation,
(14) placing call immediately on arrival, and (15) travel by known trafficker. 670 F.2d at 598
n.17.
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in United States v. Sanford," 3 the Fifth Circuit maintained that
certain drug courier profile characteristics, coupled with extreme
nervousness, constituted a basis for reasonable suspicion. " 4 Ultimately, the Berry court determined that the profile characteristics
serve as nothing more than "administrative tool[s] of the police"
and are of "no legal significance in the determination of reasonable
suspicion." ' '
Finally, the court, explaining the differences between the second tier seizure requiring only reasonable suspicion and the third
tier arrest requiring probable cause, determined that actions of
drug enforcement agents in requiring an individual stopped in the
airport to walk to a nearby office constituted detention. "' Such detention, if not by consent, is constitutional only if accompanied by
probable cause."' Thus, the court held that law enforcement officers must have grounds for probable cause in order to justify expanding the scope of an airport stop to include bringing an individual involuntarily from the airport concourse to an office." 8
Applying this rationale to the Berry facts, the Fifth Circuit
concluded that there was no seizure during the initial contact between the agents and Berry inasmuch as there was no evidence of
coercion. " 9 Moreover, the court found that the fact that some of
the appellant's characteristics matched the drug courier profile,
coupled with one of the agent's previous knowledge of Berry,1 20
served as a basis for reasonable suspicion for the stop. Thus, after
reasonable suspicion was established, any subsequent seizure was
justified. As for Zabish, the court found that a seizure occurred
when one the agents asked her to join Berry and the other officer,
but, like the situation with Berry, presence of the various factors
provided reasonable suspicion."' The court also determined that
the forced walk to the office was tantamount to an arrest requiring
probable cause. However, the court concluded that the voluntary
113. 658 F.2d 342 (5th Cir. Oct. 1981).
114. 670 F.2d at 600.
115. Id.
116. Id.
117. See United States v. Hill, 626 F.2d 429, 433-37 (5th Cir. 1980).
118. 670 F.2d at 602-03.
119. Id. at 603.
120. Id. The court noted, however, that the fact that certain characteristics happen to
parallel the profile did not alone establish reasonable suspicion. Id. at 603-04.
121. Id. at 604.
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consent of appellants was sufficient to remove the taint of an unlawful arrest. 2 2

The Berry decision serves as a long-awaited answer to a whole
series of problems that have troubled the courts within the Fifth
Circuit for some time. Moreover, Berry removes much of the confusion that resulted from the inconsistency that had plagued the
Fifth Circuit's line of precedent concerning airport stops. By
clearly defining the limits of the fourth amendment and interpreting the vague notions that emerged from Mendenhall and other
Supreme Court cases, the Fifth Circuit has resolved many of the
complex issues surrounding the roles of law enforcement officers
and citizens in the context of airport stops. The Berry court even
provided guidelines and examples to aid lower courts in determining if an airport stop constituted a "search or seizure" within the
meaning of the fourth amendment.
Perhaps even more significant than the Fifth Circuit's actions
in providing guidelines and standards for lower courts is the en
banc court's explanation of the role of DEA drug courier profile
characteristics. The Berry court's determination that the characteristics occupy a status of "administrative tools" and are of no
legal significance should curtail the rampant misuse of them by law
enforcement officers. Had the Fifth Circuit not defined the scope
of the DEA profile's proper use, unjustified police seizures of innocent citizens based upon the existence of one or more profile characteristics would have continued. The Fifth Circuit's firm position
on this subject will serve to protect innocent travelers from airport
stops grounded on nothing more than the mere presence of certain
characteristics frequently associated with drug couriers.
3.

Canine Searches

12 3
In Horton v. Goose Creek Independent School District,
a

case of first impression, the Fifth Circuit discussed whether a
school district acting in good faith in an effort to deal with a serious drug and alcohol problem could subject students, their lockers,
and automobiles to the exploratory sniffing of dogs trained to de122. Id. The district court found that the appellants' voluntary consent attenuated
any taint of an illegal seizure and the Fifth Circuit simply found the lower court's holding
equally applicable to an unlawful arrest. Id. at 605.
123. 677 F.2d 471 (5th Cir. June 1982).
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tect certain contraband. In Horton plaintiffs brought an action by
their next friend, Robert Horton, seeking to represent all students
enrolled in Goose Creek Consolidated Independent School District
(GCISD) in a challenge to a canine drug detection system which
the school district had adopted in an effort to stifle the growing
drug and alcohol abuse problem in the schools.12 ' The school district enlisted the services of a corporation which agreed to provide
trained dogs to detect the presence of any one of over sixty different substances. Students at elementary, junior high, and high
school levels were informed of the program which prescribed a system whereby dogs were taken to various schools on a random and
unannounced basis, where they sniffed students, their lockers, and
cars. The named plaintiffs all underwent canine searches. Two of
the plaintiff students triggered alerts and were subjected to additional questioning and searches, but no contraband was found as a
result of either search. 2 5 The district court held that the standard
for student searches is reasonable cause and that the alert of the
dogs established reasonable
cause for searches of students and
26
their lockers and cars.'

Both the Seventh and Tenth Circuits, as well as a district
court within the Fifth Circuit, have decided similar issues. In
Zamora v. Pomeroy,' the Tenth Circuit upheld canine searches
when confronted with the fourth amendment issues involving the
use of dogs for exploratory sniffing of school lockers.12 8 Similarly,

the Seventh Circuit in Doe v. Renfrow12 9 held that investigatory
sniffings of students by dogs are not searches within the fourth
amendment. 30 Conversely, the United States District Court for the
Eastern District of Texas, in Jones v. Latexo Independent School
District,'3 ' expressly rejected Renfrow, holding that sniffing of students and 2 their cars was unreasonable absent individualized
suspicion.

3

124. Id. at 473.
125. Id. at 473-74.
126. Id. at 474.
127. 639 F.2d 662 (10th Cir. 1981).
128. Id. at 670-71.
129. 475 F. Supp. 1012 (N.D. Ind. 1979), opinion adopted on this issue and rev'd on
another issue, 631 F.2d 91 (7th Cir. 1980) (per curiam), cert. denied, 451 U.S. 1022 (1981).
130. Id. at 1020.
131. 499 F. Supp. 223 (E.D. Tex. 1980).
132. Id. at 236.
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The question of whether the olfactory investigation of a drugdetecting dog constitutes a "search" within the scope of the fourth
amendment and the extent to which the fourth amendment protects students from such searches by school officials who ultimately
seek to maintain a safe environment conducive to education
presents two issues which have received a great deal of scholarly
attention,13 3 but for which there is little judicial guidance. While it
is well settled that if the police have some basis for suspecting an
individual of possessing contraband they may use a drug-detecting
dog, 3 4 it is unclear whether such searches are condoned without
some level of reasonable, individualized suspicion. Moreover, it is
not at all clear whether the sniffing of a dog is itself a search.
While the majority view is that the sniffing of a trained dog does
not constitute a search,3 5 most of the leading cases are based on
the existence of some grounds for suspicion before the dogs were
summoned to assist in the search for contraband. Thus, the Fifth
Circuit in deciding Horton was faced with a dilemma born of the
uncertainty surrounding canine searches. The court could choose
to resolve the case in either of two ways-it could base its decision
on the proposition that canine sniffing is not a search 36 or it could
focus its analysis on the theory that a basis for suspicion is a prerequisite to a dog sniffing search.
To date only three states have ruled on the issue of "dragnet"
133. See, e.g., Gardner, Sniffing for Drugs in the Classroom-Perspectiveson the
Fourth Amendment Scope, 74 Nw. U.L. Rav. 803 (1980); Comment, Search and Seizure in
Public Schools: Are Our Children's Rights Going to the Dogs?, 24 ST. Louis U.L.J. 119, 13133 (1979).
134. The use of dogs to sniff luggage, packages, storage lockers, trailers, cars, and individuals has continually been upheld. See, e.g., United States v. Goldstein, 635 F.2d 356 (5th
Cir.), cert. denied, 452 U.S. 962 (1981); United States v. Solis, 536 F.2d 880 (9th Cir. 1976);
United States v. Bronstein, 521 F.2d 459 (2d Cir. 1975).
135. See, e.g., United States v. Bronstein, 521 F.2d 459 (2d Cir. 1975); United States v.
Fulero, 498 F.2d 748 (D.C. Cir. 1974).
136. The rationale advanced most frequently against viewing canine sniffing as a
search is that an individual has no legitimate expectation of privacy in the space surrounding his property. See, e.g., United States v. Goldstein, 635 F.2d 356 (5th Cir.), cert. denied,
452 U.S. 962 (1981); United States v. Solis, 536 F.2d 880 (9th Cir. 1976). But see Note,
ConstitutionalLimitation on the Use of Canines to Detect Evidence of Crime, 44 FORDHAM
L. REv. 973, 986-96 (1976). Some courts have determined that the sniffing by a dog is indistinguishable from that by a human. By drawing the analogy that a police officer who smells
the aroma of marijuana has not been a part of a search, courts have reasoned that the use of
dogs for sniffing is not different, and therefore that the public is unprotected from such
investigatory procedures. 677 F.2d at 478.
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canine sniffing. While California courts have unquestionably held
that such sniffing is unconstitutional," 7 courts in Arizona 3 8 and
Washington 9 have uniformly sanctioned such investigations.
The Fifth Circuit, reversing and remanding the trial court's
decision, began its analysis by determining that the sniffing by a
dog is very different from the sniffing by a person. The court formulated a two-part test to determine whether the use of an aid to
perception transforms an investigation into a search. According to
the court, two factors must be considered: (1) "whether the aid
permits an officer to detect data otherwise imperceptible to human
senses" and (2) "whether the aid is one generally in use in society."1 40 Applying these principles to canine sniffing in Horton, the
court concluded that a search had occurred.'
The Fifth Circuit
pointed out that trained dogs can detect odors that no officer could
possibly sense. In addition, the use of trained sniffing dogs is not
prevalent in society.
Notwithstanding the fact that the canine searches failed the
court's two-part test, the Horton court considered the nature and
object of the investigations. The Fifth Circuit differentiated the
Horton facts from the scenarios in other cases by pointing out that
individuals have lower expectations of privacy with respect to unattended property, such as luggage, than they do with regard to
more personal intrusions.14 2 The court found that the use of dogs
to sniff students clearly constitutes searches within the fourth
amendment's scope inasmuch as the students' persons could never
43
be considered the subject of lower expectations of privacy.
After concluding that GCISD's procedures amounted to
searches, the Fifth Circuit proceeded to determine if such investigations were constitutional. Since the fourth amendment prohibits
only "unreasonable" searches by the government, the court sought
to evaluate the reasonableness of the school district's policies and
programs. The court compared canine sniffing of property to the
137. See, e.g., People v. Evans, 65 Cal. App. 3d 924, 134 Cal. Rptr. 436 (1977); People
v. Williams, 51 Cal. App. 3d 346, 124 Cal. Rptr. 253 (1975).
138. See State v. Morrow, 128 Ariz. 309, 625 P.2d 898 (1981).
139. See State v. Wolohan, 23 Wash. App. 813, 598 P.2d 421 (1979).
140. 677 F.2d at 478-79.
141. Id. at 479.
142. Id.
143. Id. at 480.
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14
and deterwarrantless "stop and frisk" upheld in Terry v. Ohio"
mined that, like the "stop and frisk," it should be classified as a
"limited search. ' '"4 Because canine sniffing is minimally intrusive
and involves no inconvenience or humiliation, the court reasoned
that when there is some degree of individualized suspicion, canine
sniffing of property is a reasonable procedure within the scope of
the fourth amendment." 6 However, absent such individualized suspicion, the justification disappears and the search is impermissible.
Moreover, the court emphasized that when the subject of the
search is an individual, the requirement is more stringent 7and the
search is permitted only if there is reasonable suspicion."
Once the canine search issue was resolved, the Horton court
recognized that the fourth amendment does not always require the
same results in schools as it does in other areas because school officials have both a right and a duty to provide a safe environment
conducive to education. While it is clear that school officials serve
as agents of the government and are thereby constrained by the
fourth amendment," 8 there is no indication that the activity of the
school officials in Horton was unconstitutional. After all, the strict
requirements of the fourth amendment are often modified to deal
with special situations such as the educational arena. The Fifth
Circuit recognized the law's dual objectives of granting school administrators broad supervisory and disciplinary powers with which
to carry out their duties" 9 while safeguarding the fourth amendment rights of students.
The Fifth Circuit, defining the standard imposed on school
teachers and administrators who act in the furtherance of their duties to provide a safe environment for learning, stated: "[T]he
usual accommodation is to require that the school official have

144. 392 U.S. 1 (1968). In Terry the warrantless "stop and frisk" was upheld when it
was supported by a suspicion that fell short of probable cause status. The Terry Court
adopted a new category of search and seizure-the "stop and frisk", a minimal intrusion
that was permitted upon a finding of reasonable cause and that is exempt from the warrant
requirement.
145. 677 F.2d at 481.
146. Id. at 481-82.
147. Id. at 482.
148. Accord Bellnier v. Lund, 438 F. Supp. 47 (N.D.N.Y. 1977); State v. Baccino, 282
A.2d 869 (Del. Super. 1971); State v. Young, 234 Ga. 488, 216 S.E.2d 586 (1975), cert. denied, 423 U.S. 1039 (1975); People v. Scott, 34 N.Y.2d 483, 358 N.Y.S.2d 403, 315 N.E.2d
466 (1974).
149. 677 F.2d at 483.
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'reasonable cause' for his action. Although the standard is less
stringent than that applicable to law enforcement officers, it requires more of the school official than good faith or minimal restraint."1 0 In addition, the court elaborated on the reasonable
cause standard by formulating a scheme for determining when canine searches are appropriate. First, the court declined to accept as
a blanket rule the holding in Belinier v. Lund15 1 that school
searches are never reasonable without individualized suspicion.
The court simply refused to hold that such individualized suspicion is a prerequisite for a reasonable search. Second, the court
again distinguished between the dragnet sniffing of lockers and
cars152 and the sniffing of humans and ruled that the former type
of searches are reasonable because of their administrative nature. 5 3 Moreover, the court, in consideration of the overall reasonableness of the search, held that a warrant is not required for "a
canine sniff of property based on some individualized suspicion. "154
The Horton court went yet another step and excused the warrant
requirement in all cases-even in the absence of exigent circumstances.15 5 Third, the court concluded that because a search of persons entails a "far greater invasion of privacy" that cannot be justified by the need to prevent drug and alcohol abuse, such searches
are unconstitutional absent individualized suspicion.15 6
The Fifth Circuit's well-founded approach to the Horton dilemma provides a steady framework for the resolution of future
canine search problems. The Fifth Circuit drew legitimate distinctions between searches of property and persons and, as a result,
was able to formulate a workable standard for both school administrators and students. In the face of a growing alcohol and drug
abuse problem throughout the nation's schools, the Fifth Circuit
used good judgment in choosing to safeguard students' personal
150. Id. at 484.
151. 438 F. Supp. 47 (N.D.N.Y. 1977).
152. Additionally, in response to the plaintiffs' argument that even if the initial sniffing of cars and lockers by dogs is permissible, the dogs' reactions alone do not constitute a
sufficient basis for suspicion to justify a further search, the Fifth Circuit remanded the issue
to the district court for development of the record. According to the circuit court, the lower
court's standard of "reasonable reliability" of the dogs was appropriate; all that remained to
be resolved was whether the dogs were in fact reliable. 677 F.2d at 486.
153. Id.
154. Id. at 485.
155. Id.
156. Id.
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rights and expectations of privacy while preserving the supervisory
powers and authority of school officials.
B.
1.

Habeas Corpus

Habeas Corpus Review on Grounds of Ineffective Assistance
of Counsel

In Washington v. Strickland,1 5 7 the Fifth Circuit confronted a
much debated issue concerning the kind and degree of prejudice
that a petitioner is required to show in order to obtain federal
habeas relief on grounds of ineffective assistance of counsel. In
Strickland the petitioner sought a writ of habeas corpus on
grounds that he had ineffective defense counsel in his capital sentencing proceeding.15 8 The district court denied relief and the petitioner appealed to the Fifth Circuit."
Washington, the petitioner, was indicted for a number of violent crimes, including three brutal murders. Shortly after his first
murder indictment, the circuit court for the Eleventh Judicial District, Dade County, Florida, appointed an experienced criminal attorney to represent Washington. Against his attorney's advice,
Washington confessed to three charges of first degree murder and
several associated crimes and waived his rights to a jury at the sentencing hearing. The state called a plethora of witnesses at the sentencing hearing who testified in detail about Washington's crimes.
Rather than offering new testimony, the defense adopted the testimony given in Washington's confession which contained facts concerning his emotional pressure resulting from acute financial crises
and prolonged unemployment, as well as numerous references to
the petitioner's guilt. In an effort to present mitigating circumstances, Washington's attorney emphasized that the petitioner admitted his guilt. The trial judge sentenced Washington to death on
each of the three first degree murder counts and to consecutive
157. 673 F.2d 879 (5th Cir. Apr. 1982).
158. A Florida circuit court, as well as the Supreme Court of Florida, rejected Washington's claim of ineffective assistance of counsel at the sentencing phase of his prosecution
basically because he did not prove that his counsel had failed to do all the things Washington claimed he neglected to do. Id. at 882-83. The courts' decisions were based to a great
extent on Knight v. State, 394 So. 2d 997 (Fla. 1981), which set out the standards of proof
for such a case.
159. 673 F.2d at 879.
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prison terms for the numerous other charges.'" 161The Florida Supreme Court later affirmed the death sentences.
Although the Fifth Circuit had never directly addressed the
issue of habeas corpus review on grounds of ineffective assistance
of counsel prior to Strickland, it had noted in a previous decision,
Washington v. Watkins, 162 that while the law in the circuit was
unclear with respect to the exact degree of prejudice required for a
petitioner to be awarded habeas corpus relief, "it is clear that some
degree of prejudice must be shown.'1

5

3

While there is no substan-

tial consensus among the circuits on the issue, a majority appears
to require the petitioner to demonstrate at least some prejudice.
Although the First and Seventh Circuits have not taken a clear
stand on the issue, there is evidence that they require a showing of
prejudice.'" The Second1 68 and Fourth'" Circuits clearly require a
showing of prejudice, but their positions beyond the mere requirement of a showing of prejudice are somewhat vague and less developed than those of other circuits. For instance, the Third,' 7
Eighth,168 and Ninth'' Circuits have well-developed views on the
160. Id. at 883.
161. Washington v. State, 362 So. 2d 658 (Fla. 1978), cert. denied, 441 U.S. 937 (1979).
162. 655 F.2d 1346 (5th Cir. 1981).
163. Id. at 1362. In Watkins the court noted that "[h]ow much prejudice need be
demonstrated appears to be as yet an open question" in the Fifth Circuit. Id. at 1362 n.32.
Moreover, the question remains open since the Watkins court specifically declined to resolve the issue because in that case the petitioner failed to show that he had suffered any
prejudice whatsoever. Id.
164. In United States v. Ritch, 583 F.2d 1179 (1st Cir.), cert. denied, 439 U.S. 970
(1978), the First Circuit refused to grant habeas corpus relief at least in part on the basis of
no showing of prejudice by the petitioner. Id. at 1183. Similarly, the Seventh Circuit in
United States v. Berkwitt, 619 F.2d 649 (7th Cir. 1980), used the petitioner's failure to show
a specific instance of prejudice as grounds for denying his habeas petition. Id. at 659.
165. See United States v. Aulet, 618 F.2d 182 (2d Cir. 1980), in which the court stated
that "claims of ineffective assistance must be premised on actual, not possible, prejudice to
the client." Id. at 188.
166. See Coles v. Peyton, 389 F.2d 224 (4th Cir.), cert. denied, 393 U.S. 849 (1968).
167. In United States ex tel. Green v. Rundle, 434 F.2d 1112, 1115 (3d Cir. 1970), the
Third Circuit indicated that any inquiry into the ineffective assistance of counsel must go
beyond a determination that counsel departed from the standard of normal competence.
168. In McQueen v. Swenson, 498 F.2d 207, 218 (8th Cir. 1974), the Eighth Circuit
formulated a two-step process for evaluating a habeas corpus petition alleging ineffective
assistance of counsel. First, a court must determine whether defense counsel has failed to
perform some essential duty owed to his client. Second, the court must determine that the
petitioner's defense was prejudiced as a result of such failure. The Eighth Circuit emphasized the importance of the second step since, although a constitutional error might have
resulted, in certain circumstances the error could be harmless and hence would not justify
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subject. Although the Tenth Circuit has addressed the issue, it remains undecided. 170 The Sixth Circuit appears to be the only circuit court to have shunned the showing of prejudice altogether as a
prerequisite to habeas relief on the basis of counsel's ineffective
representation.17 1 As for the Supreme Court's position, it recently
7
2 that absent some prejudice
ruled in United States v. Morrison1
imposing a remedy such as
basis
for
to the defense, there is no
17
habeas relief. 1

With this diverse line of precedent, the Strickland court
sought to resolve the issue by focusing on the specific facts in the
case. Although Washington claimed that his attorney was the functional equivalent of having no representation at all, the Fifth Circuit refused to accept his argument. The court pointed out that
Washington's lawyer made strategic decisions, presented favorable
evidence and succeeded in excluding unfavorable evidence, and advised and consulted with his client notwithstanding the fact that
the petitioner chose not to follow his legal advice.1 7 4 The court determined that in view of the nature of his claim, Washington was
required to show that his case was prejudiced as a result of his
attorney's shortcomings. However, the court expressly declined to
adopt the approach employed by the district court which would
require the petitioner to carry the burden of demonstrating that
the attorney's deficient conduct affected the outcome of the proceedings.7 5 The Fifth Circuit reasoned that requiring a court to
act as the fact finder in an effort to predict what would have happened had different evidence been presented is a situation that
habeas corpus relief.
169. In an en banc decision in Cooper v. Fitzharris, 586 F.2d 1325 (9th Cir. 1978) (en
banc), cert. denied, 440 U.S. 974 (1979), the Ninth Circuit maintained that habeas relief
would be granted on grounds of ineffective assistance of counsel only when it appeared that
the petitioner was prejudiced by defense counsel's conduct. Id. at 1331. The court pointed
out that a court could consider the cumulative impact of multiple deficiencies in order to
find the requisite prejudice for habeas corpus relief. Id. at 1333.
170. Although the Tenth Circuit did not hold that prejudice is never relevant, in
United States v. Golub, 638 F.2d 185 (10th Cir. 1980), it refused to require such a showing.
171. In Beasley v. United States, 491 F.2d 687 (6th Cir. 1974), the Sixth Circuit maintained that harmless error tests are not applicable in ineffective assistance of counsel cases.
Id. at 696.
172. 449 U.S. 361 (1981).
173. Id. at 364.
174. 673 F.2d at 901.
175. Id. Apparently, the district court had borrowed the analysis of Decoster v. United
States, 624 F.2d 196 (D.C. Cir.) (en banc), cert. denied, 444 U.S. 944 (1979).
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should be avoided at all costs. Consequently, the Strickland court,
in formulating a new standard, held that although a showing of
prejudice is required when a habeas corpus petitioner bases his
claim on ineffective assistance of counsel, "the requirement is satisfied by demonstrating that but for his counsel's effectiveness his
trial, but not necessarily its outcome, would have been altered in a
way helpful to him. ' ' 17 ' The court added that the change in the
trial would have to be "something more than insubstantial or de
minimus."177
According to the Strickland court, if the petitioner satisfies
the burden, counsel's ineffectiveness should be evaluated within
the framework of the harmless error rule set out in Chapman v.
California.1 7 s In other words, once the burden has been satisfied,
the state may show that even though counsel's ineffectiveness was
prejudicial to the petitioner's case, it was harmless in that it did
17
not contribute to the petitioner's sentence. 9
The Fifth Circuit's decision in Strickland is consistent with
the court's traditional concern for allocating the burden of proof in
a fair manner. By rejecting the lower court's inappropriate standard and devising a more reasonable "but for" test, the Fifth Circuit has minimized the petitioner's heavy burden. The Strickland
court's approach recognizes the inherent risks of error present in
any ineffective assistance of counsel claim and more fairly allocates
them between the parties than does an approach that requires the
petitioner to establish his counsel's ineffectiveness, as well as carry
the onerous burden of proving that such ineffectiveness determined the outcome of the trial.
2. Habeas Corpus Review on Grounds of Right to Fair Trial
In Miller v.Estelle,"' a case of first impression, the Fifth Circuit confronted the question of whether an individual is denied his
right to a fair trial by virtue of third party contacts with several
members of his jury after the verdict but during the sentencing
176. 673 F.2d at 902.
177. Id.
178. 386 U.S. 18, 21-23 (1967).
179. 673 F.2d at 902. Once the petitioner makes a showing of prejudice, then he has
made out a prima facie case for habeas corpus relief. At this point, the burden shifts to the
state to show beyond a reasonable doubt that counsel's ineffectiveness was harmless. Id.
180. 677 F.2d 1080 (5th Cir. June 1982).
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phase of the trial. In Miller the defendant was convicted by a jury
of aggravated rape and, pursuant to Texas procedural rules'
was
sentenced by the jury to a prison term of sixty years. However,
because the guilty verdict was returned so late in the day, the punishment phase of the trial was delayed until the following day.
Jury members were excused and allowed to return to their homes
for the night. During the interval several jury members were involved in a series of incidents in which they were threatened or
intimidated by certain individuals who were associated or aligned
with the defendant. When defense counsel learned of one of the
incidents, he stated for the record, and outside the presence of the
jury, that he believed the jury might have been adversely affected
by the incidents. 8 After several unsuccessful attempts to gain relief in state court, 8 Miller filed a writ of habeas corpus in United
States district court.' 84 On the basis of his improper jury contact
claim, Miller's habeas corpus petition was granted.18
While there is no authority directly on point, the Supreme
Court did discuss the effects of third party contacts with the jury
before the verdict in Remmer v. United States,'8 a case which formulated a new rule placing a heavy burden upon the state to show
the harmlessness of such contacts. The Remmer rule presumes
that any contacts with jury members not made pursuant to known
rules of court are prejudicial.
In view of the Miller facts, the Fifth Circuit had to decide
181. According to Texas procedural rules, an accused must determine before trial
whether he wishes the judge or the jury to assess punishment. TEx. CODE CRIM. PRO. ANN.
art. 37.07, § 2(b) (Vernon 1981). Miller elected to be tried by a jury. 677 F.2d at 1081.
182. 677 F.2d at 1082.
183. Miller filed four motions for new trial (one by his attorney and three pro se),
none of which stated claims of improper contact with jury members or an excessive sentence. The Texas Court of Criminal Appeals affirmed Miller's conviction. Miller v. State,
566 S.W.2d 646 (Tex. Crim. App. 1978). Subsequently, Miller filed a writ of habeas corpus
in state court, but the writ was denied. 677 F.2d at 1082.
184. 677 F.2d at 1083.
185. Id.
186. 347 U.S. 227 (1954). -In Remmer a juror was offered money in exchange for a
favorable verdict. The FBI investigated the attempted bribe and made a report which was
not disclosed to defense counsel. Later, when the defense lawyers learned of the incident,
they sought to have the verdict vacated on the grounds that they would have moved for a
mistrial had they known of the incident in time. The Supreme Court, vacating the verdict,
formulated a strict standard which presumes that any contacts with jury members are prejudicial and places the burden on the state to prove that the contacts were not prejudicial.
Id. at 229-30.
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whether to extend the Remmer rule to the sentencing phase of the
trial. The court restated Remmer's underlying rationale that the
presumption of prejudice in the preverdict stage is to protect the
defendant's right to have the jury determine his guilt or innocence
free from external factors which would tend to upset jury members' otherwise unbiased judgment. 87 The court determined that
because of the nature of Texas' bifurcated system, the policy considerations supporting placing the burden on the government prior
to conviction are not present at the sentencing stage of the trial.'"
The Fifth Circuit, in placing the burden on the defendant rather
than on the government, reasoned that any other result would encourage jury tampering since after the verdict the defendant is the
party who has every incentive to tamper with the jury. The court,
however, did limit its holding to cases in which the state is not
responsible for the contact."8 9
The court defined the burden placed on the defendant after
the verdict as being less severe than that previously placed on the
government. According to the Fifth Circuit's newly formulated
test, "all that is necessary is a showing that the sentence would
have been lighter, but for the jury contacts."'". Applying this standard to the petitioner's case, the Miller court determined that the
19
burden had not been met. 1

Miller represents a substantial effort by the Fifth Circuit to
formulate clear standards for lower courts. Furthermore, by applying a rule of reason that places the burden of proving the effects of
jury tampering on the challenging defendant in postverdict cases,
the court provides limited protection for the state's guilty verdict.
More importantly, as the Fifth Circuit pointed out, reallocating the
Remmer burden will serve to discourage manipulation and harrassment of jury members in the interval between the verdict and
sentence.
187. 677 F.2d at 1085.

188.

Id.

189. Id. at 1085-86.
190. Id. at 1086.
191. Id. The court noted several factors which indicated that the petitioner's heavy
burden had not been satisfied. For one, there was no discussion of the incidents during jury
deliberations. Furthermore, there was no way to determine whether the contacts encouraged
the jurors to be more lenient or more harsh. Finally, the Fifth Circuit pointed out that
Miller did not receive the maximum possible sentence. Id.
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The "Exhaustion" Requirement

In Carterv. Estelle,'9 2 the Fifth Circuit addressed the difficult
"threshold question" of whether a petitioner's double jeopardy
claim must be properly exhausted in state court proceedings before
it becomes subject to habeas corpus review. The Carter court was
faced with the following complex fact situation. The petitioner was
first convicted for perjury in a Georgia district court in 1962. Seven
years later in a Texas district court, he was convicted of embezzlement, his second felony offense, and sentenced to seven years in
prison. While he was serving his Texas sentence, the petitioner was
convicted of embezzlement again and was given a life sentence
through the enhancement statute.19 3
Carter appealed his life sentence to the Texas Court of Criminal Appeals 9 4 which reversed his conviction on grounds of insufficient evidence. Subsequently, the case was remanded to the trial
court where Carter, claiming that double jeopardy barred his retrial, filed a "Special Plea." Although the trial court failed to rule
on the "Special Plea," Carter was retried and convicted on an
identical embezzlement charge and his sentence was again enhanced to life imprisonment to be served consecutively with the
original seven year sentence imposed for the 1969 conviction. Declining to appeal his conviction again, Carter filed a habeas petition in federal court attacking all of his previous convictions.196
In the meantime, the United States Supreme Court decided
two cases which held that a second trial of a defendant is prohibited by virtue of the double jeopardy clause when an appellate
court has reversed a prior conviction on insufficiency of evidence
grounds,'
an argument substantially the same as the one
presented by Carter in his "Special Plea." In response to these Supreme Court cases, Carter amended his habeas petition to allege
that the double jeopardy clause invalidated his conviction. 97 The
State of Texas successfully argued that since Carter had failed to
raise the double jeopardy claim in a state habeas petition, he had
192. 677 F.2d 427 (5th Cir. June 1982).
193. Id. at 429. The life sentence was ordered to run consecutively with his 1969
seven-year sentence. Id.
194. Id.
195. Id.
196. Greene v. Massey, 437 U.S. 19 (1978); Burks v. United States, 437 U.S. 1 (1978).
197. 677 F.2d at 430-31.
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not exhausted his state remedies and, as such, his federal petition
should be dismissed. 19

Following the dismissal of the federal petition, Carter filed a
motion for reconsideration which sought to vacate the court's dismissal order. Carter argued that his petition should not have been
dismissed in its entirety since he had exhausted his state remedies
as to his 1969 conviction and his double jeopardy claim related
only to the subsequent conviction.' 0 Upon recommendation of the
magistrate, the cause was severed. However, in the interim Carter
filed a second state habeas corpus challenge to his life sentence
conviction in state court which was dismissed without prejudice by
the Texas Court of Criminal Appeals. 2 "
To complicate matters further, Carter brought a third habeas
corpus action in state court, alleging his life sentence conviction
was barred by double jeopardy. Eventually, this action was also
dismissed by the Texas Court of Criminal Appeals on grounds that
Carter had a federal habeas application pending.20 ' In an effort to
straighten out the misunderstanding, Carter wrote a letter explaining that his state habeas corpus proceedings related only to the life
sentence conviction and not to the 1969 conviction which was the
subject of the federal petition. When the Texas Court of Criminal
Appeals denied Carter's motion for reconsideration, he returned to
the federal courts to file the present action attacking his life sentence conviction. 02 This time the district court denied the state's
motion to dismiss, granted Carter's summary judgment and ordered him released. 0 3
In support of its decision, the district court maintained that
Carter should not have been put in the difficult position of having
to choose either to dismiss his federal action, thereby losing the
ability to attack his 1969 conviction forever, or remain imprisoned
until his federal claim was heard and he could refile in state court.
198. Id. at 430. The State of Texas relied primarily on Galtieri v. Wainwright, 582
F.2d 348 (5th Cir. 1978), arguing that because Carter's petition contained both exhausted
and unexhausted claims, under Galtierithe court should dismiss the entire petition without
prejudice. 677 F.2d at 430.
199. 677 F.2d at 430-31.

200. Id.
201. Id.
Texas habeas
202. Id.
203. Id.

at 432. The action of the Texas Court of Criminal Appeals was based on the
abstention rule. Id. at 431 n.2.
at 432-33.
at 433.
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The court determined that the actions of the Texas Court of Criminal Appeals constituted sufficient grounds for satisfying the exhaustion requirement.2 '
Ex parte Royall,205 the seminal case setting forth the exhaustion doctrine, discussed two basic principles upon which the doctrine is founded. First, a writ may be granted without exhaustion
by federal courts based on the federal judiciary's basic duty to protect and vindicate federal constitutional rights. Second, state
courts should be allowed the first opportunity to vindicate these
constitutional rights as a matter of judicial discretion and out of
respect for state institutions. 2°0 The basic notion is that by following these fundamental policies, needless federal-state interference
will be avoided.
Essentially, the exhaustion doctrine demands only that the
federal claim have been duly presented to the state's highest
court, 01 even if the state court does not explicitly pass on the
claim. All that is required is that the state be given the opportunity to consider the claim. 0 8
The exhaustion doctrine is flexible to accommodate those situations in which state procedures are inadequate or ineffective.20 9 A
petitioner's claim may even be deemed "technically exhausted" if
state procedures have caused undue delays. 1 0 Moreover, courts
have avoided strict applications of the exhaustion doctrine in cases
where it is shown that the state's system for exhaustion is so complex or cumbersome that the petitioner's good faith attempts to
follow the prescribed procedures are hopelessly frustrated.1
Initially, the Carter court noted that Texas rules presented it
with a unique procedural situation.212 The essential problem is that
204. Id.
205. 117 U.S. 241 (1886).
206. See Picard v. Conner, 404 U.S. 270, 275-76 (1971).
207. Escobedo v. Estelle, 650 F.2d 70, 72 (5th Cir.), modified on petition for rehearing,
655 F.2d 613 (5th Cir. 1981).
208. Smith v. Digmon, 434 U.S. 332, 333-34 (1978) (per curiam).
209. The exhaustion requirement need not be satisfied if resort to state remedies
would be futile. See generally Spencer v. Texas, 385 U.S. 554 (1967); Layton v. Carson, 479
F.2d 1275 (5th Cir. 1973).
210. See, e.g., Rheuark v. Wade, 540 F.2d 1282 (5th Cir. 1976) (delay in preparation of
trial transcript for appeal).
211. See, e.g., Woods v. Nierstheimer, 328 U.S. 211 (1946); White v. Ragen, 324 U.S.
760 (1945).
212. 677 F.2d at 441.
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there exists a state remedy which is currently unavailable to petitioner but which will be available at some future time, thereby requiring petitioner to wait for the remedy. The Fifth Circuit observed that this notion is foreign to the exhaustion doctrine
because it requires a petitioner to remain incarcerated until state
procedures are satisfied or lose his federal claim. Seriously questioning the legitimacy of forcing a habeas petitioner to make such
a choice, the Fifth Circuit discounted the state's arguments that a
petitioner in Carter's position holds the "key to the state courthouse in his hands so to speak."2 '
In an effort to formulate a result that would be in harmony
with the underlying purposes of the exhaustion doctrine, the Fifth
Circuit concluded that the Texas system did not present petitioner
with an adequate and effective state remedy. Consequently, there
was no available state remedy when the Texas Court of Criminal
Appeals dismissed Carter's action and as such the exhaustion requirement was satisfied at that point.2" 4
In view of the unique facts and circumstances presented in
Carter, the Fifth Circuit made the only logical decision. By overcoming the problematic technicalities of the exhaustion doctrine,
the Carter court was able to liberate a frustrated petitioner who
was caught in the mire of Texas procedure. Any other result would
only be a manifestation of the court's approval of the Texas state
system's "Catch-22" for federal habeas corpus petitioners. Fortunately for Carter, the Fifth Circuit recognized that no effective
state remedy existed and that federal relief should be available.
4.

The "In Custody" Requirement

The Fifth Circuit addressed yet another question of first impression in Escobedo v. Estelle,2 15 a case in which the court sought
to determine if the rules of two cases construing the habeas corpus
"in custody" requirement could be combined. Escobedo presented
the court with a novel fact situation. At the time the petitioner,
Escobedo, applied for habeas corpus relief challenging a 1970 conviction, 16 his imprisonment pursuant to a later conviction2 17 was
213. Id. at 449-50.
214. Id. at 450.
215. 655 F.2d 613 (5th Cir. Sept. 1981).
216. The Fifth Circuit pointed out that Sibron v. New York, 392 U.S. 40 (1968), made
it clear that "Escobedo's federal habeas attack on his 1970 conviction was not made moot by
the fact that he ha[d] completed his four year sentence for that conviction." 665 F.2d at 614.
217. The 1970 conviction was subsequently used to enhance his sentence for a 1977
conviction. 665 F.2d at 613-14.
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probably sufficient to satisfy the "in custody" requirement, in spite
of the fact that he had already completed his sentence for the first
conviction.2 8 However, Escobedo's second conviction was reversed
by the Texas Court of Criminal Appeals 21 9 for reasons totally unrelated to the first conviction that was challenged in his habeas
corpus petition.2 2 0 Thus, Escobedo was no longer in custody for his
second conviction and, as a result, his status was transformed from
prisoner to pretrial detainee. Without question, had Escobedo been
classified as a pretrial detainee at the time his petition was filed,
he could not have satisfied the "in custody" requirement.
According to the federal habeas corpus statutes,22 1 a prisoner
cannot seek habeas corpus relief unless he is in custody in violation
of United States law. However, in Sinclair v. Blackburn,2 22 the
Fifth Circuit held that "'in custody' does not necessarily mean 'in
custody for the offense being attacked.' ",223 Rather, habeas corpus
jurisdiction exists if there is merely a demonstrable relationship
between the prisoner's present incarceration and his prior conviction. Furthermore, the Supreme Court had previously ruled in
Carafas v. LaVallee22 4 that an attack at the time his petition was
filed is not made moot simply because he was released while his
habeas petition was still pending. The Supreme Court's holding
was based on the notion that there may remain substantial
burdens flowing from the petitioner's conviction that provide him
with a "substantial stake in the judgment of conviction which survives the satisfaction of the sentence imposed on him. ' 22 5 Moreover, the Carafas court stated that federal jurisdiction is not defeated by the release of the prisoner before his habeas corpus
application proceedings are completed.2 6
In Escobedo the Fifth Circuit was faced with the issue of
whether the federal court has jurisdiction over the habeas corpus
218. Id. at 614.
219. Escobedo v. State, 620 S.W.2d 590 (Tex. Crim. App. 1981) (en banc).
220. 655 F.2d at 614.
221. 28 U.S.C. § 2241 (1976).
222. 599 F.2d 673 (5th Cir. 1979), cert. denied, 444 U.S. 1023 (1980).
223. Id. at 676.
224. 391 U.S. 234 (1968).
225. Id. at 237 (quoting Fiswick v. United States, 329 U.S. 211 (1946)).
226. 391 U.S. at 238.
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claim merely because the petitioner may have met the "in custody" requirement through a tenuous relationship that existed between two convictions at the time his federal habeas corpus petition was filed, but which no longer exists. In other words, may the
rules of Sinclair and Carafas be combined so that a petitioner satisfies the "in custody" requirement when "(1) he is no longer in
custody pursuant to the conviction he attacks [Carafas] and (2) he
is no longer in custody pursuant to a conviction positively and demonstrably related to the conviction he attacks, although he was in
'
custody at the time he filed his petition [Sinclair]?""
At the outset, the court noted that Escobedo could not show
the relationship between his prior conviction and his present incarceration.2 8 Escobedo's imprisonment was in no way related to his
1970 conviction. 29 Ultimately, the Fifth Circuit, recognizing the
special nature of the habeas corpus petition as a means of relief to
be invoked only in "cases of special urgency,' 3 0 declined to extend
and combine the Sinclair and Carafas rules. 81
By holding that a habeas corpus petitioner fails to meet the
statutory "in custody" requirement when he is not in custody
under the conviction he attacks nor presently in custody under another conviction that is demonstrably related to the conviction he
attacks, the Fifth Circuit preserved the writ's traditional role of
serving as a remedy for severe restraints on personal liberty. The
Fifth Circuit correctly acknowledged the extraordinary nature of
the habeas corpus remedy and acted wisely in refusing to extend
its use to situations, such as the one presented in Escobedo, in
which the restraints on liberty were neither severe nor immediate.
K.T.
C.

Double Jeopardy

The Supreme Court held in Burks v. United States'32 that
227. 655 F.2d at 616 (emphasis added).
228. Id.
229. Moreover, the court concluded that any future relationship between the conviction and incarceration would be purely speculation inasmuch as the prosecutor may decide
not to use the 1977 conviction for enhancement purposes or alternatively, on retrial, Escobedo may be acquitted altogether. Id.
230. Id. at 616 (quoting Hensley v. Municipal Court, 411 U.S. 345, 351 (1973)).
231. 655 F.2d at 616.
232. 437 U.S. 1 (1978).
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when a reviewing court determines the evidence to be insufficient
to sustain a jury verdict of guilty, double jeopardy bars retrial because the finding of legally insufficient evidence is tantamount to
an implicit acquittal by the trial court.2 3 During the survey period
the Fifth Circuit applied the implicit acquittal theory of Burks to
enhancement proceedings.
The defendant in Bullard v. Estelle23 4 was convicted of third
degree felony theft. Pursuant to a Texas statute,5 the state alleged two prior felony convictions in an attempt to establish habitual offender status and enhance the sentence to life imprisonment.
A jury accepted the prosecution's allegations and a life sentence
was imposed.2

6

The state, however, through mistake or inadver-

tence, had actually failed to prove beyond a reasonable doubt that
the defendant was the man convicted of the second prior offense.
The expert witness called by the state failed to compare and positively identify the fingerprints of the defendant with those on the
supporting documents of the second prior conviction.2 7 The Texas
Court of Criminal Appeals upheld the conviction but remanded to
the trial court for a new punishment hearing23" in which the defendant again received life imprisonment. After affirmance of this sentence, 3 9 the defendant filed habeas corpus petitions seeking reversal. The district court held that his second enhancement
proceeding violated the double jeopardy clause24 0 and the state
appealed.
The precise issue before the Fifth Circuit was whether a defendant may be subjected to a sentencing proceeding a second time
in order to prove facts necessary to show habitual offender status
233. Id. at 18. But see Tibbs v. Florida, 102 S. Ct. 2211 (1982), which held that if the
conviction is against the great weight of the evidence, rather than legally insufficient, the
double jeopardy clause does not bar retrial.
234. 665 F.2d 1347 (5th Cir. Jan. 1982).
235. TEx. PENAL CODE ANN. § 12.42(d) (Vernon 1974) provides:
If it be shown on the trial of any felony offense that the defendant has previously
been finally convicted of two felony offenses, and the second previous felony conviction is for an offense that occurred subsequent to the first previous conviction
having become final, on conviction he shall be punished by confinement in the
Texas Department of Corrections for life.
236. 665 F.2d at 1350.
237. Id. at n.3.
238. Bullard v. State, 548 S.W.2d 13 (Tex. Crim. App. 1977).
239. Bullard v. State, 502 F. Supp. 887 (N.D. Tex. 1980).
240. Bullard v. Estelle, 102 S. Ct. 1852 (1981).
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when a reviewing court has determined in a prior sentencing proceeding that the evidence was insufficient to sustain the habitual
24
offender status and sentence determined by the finder of fact. '
Applying the Burks implicit acquittal theory, the Fifth Circuit
24
held that he could not. 2
The court relied heavily on the 1981 Supreme Court case of
Bullington v. Missouri.24 3 In Bullington the defendant was convicted of capital murder and the jury sentenced him to life in
prison. However, Bullington was able to show, after the verdict and
sentencing, that his trial was constitutionally infirm because of the
systematic exclusion of women from the jury. The court granted a
new trial and the state gave notice of its intention to again seek
the death penalty.2 4 The five to four decision of the Supreme
Court held that, because the jury had failed to find "whatever was
necessary" to sentence Bullington to death at the first sentencing
proceeding, an implicit acquittal had occurred as to the imposition
of the death penalty and double jeopardy precluded the state from
subjecting the defendant to a new sentencing hearing where the
death penalty might be imposed.2 45 The Fifth Circuit held that
this was authority for the proposition that enhancement proceedings were within the penumbra of the double jeopardy clause and
that the implicit acquittal theory of Burks should apply to them. 24 6
Arguably, the Fifth Circuit's reliance on both Burks and Bullington was misplaced. In Burks the issue before the court was
whether an accused may be subjected to a second trial when conviction in a prior trial was reversed by an appellate court for lack
of sufficient evidence. The court held that the double jeopardy prohibition does not permit the state to repeatedly and relentlessly
attempt to convict for the same offense because the Constitution
guards against duplicating the "hazards of trial and possible conviction more than once for an alleged offense. 2 47 The defendant in
Bullard was not being subjected to the hazards of conviction more
than once. His guilt had been established beyond a reasonable
241.
242.
243.
244.
245.
246.
247.
omitted).

665 F.2d at 1352.
Id. at 1357.
451 U.S. 430 (1981).
Id. at 436.
Id. at 445.
655 F.2d at 1357.
Burks v. United States, 437 U.S. 1, 11 (1978) (emphasis added) (citations

224
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doubt and his conviction had been upheld. Furthermore, the implicit acquittal theory of Burks is inapplicable because acquittal is
the legal and formal certification of the innocence of a person."' 8
Since the guilt of the defendant had already been established beyond a reasonable doubt in three felony counts, acquittal was not a
possibility. "There are .

.

. fundamental distinctions between a

them is to ignore
sentence and an acquittal, and to fail to recognize
2 9
the particular significance of an acquittal.

Once the implicit acquittal theory of Burks was found inapplicable in the case at bar, Bullington became equally inapplicable.
The defendant in Bullington had been implicitly acquitted of
"whatever was necessary" for habitual offender status, but no such
acquittal was present in Bullard. The jury had in fact found
"whatever was necessary" for habitual offender status, albeit on insufficient evidence. The risk in Bullington was that the defendant
might receive a more severe punishment in his second sentencing
proceeding than he did in his first. No such risk existed in BuUard.
The court in Bullard distinguished between trial error and legal insufficiency in accordance with the Burks mandate that the
two are distinct. In finding that the evidentiary problem in Bullard
was insufficiency, which precludes retrial, rather than trial error,
the court overlooked the rationale behind the rule that trial error
does not bar retrial. When an appellate court reverses for trial error, this does not mean that the state has failed to prove its case;
therefore, "it implies nothing with respect to the guilt or innocence of the defendant.' 25 The failure of the state in the enhancement proceedings of Bullard similarly implied nothing with respect
to the guilt or innocence of the defendant and whether it is classified as insufficiency or trial error, the rationale of Burks would not
call for a double jeopardy bar to retrial.
One consideration remains. Although the accused has a right
to a fair trial, society has a corresponding interest in punishing one
whose guilt is clearly established. This interest is ignored, however,
when an accused is spared from appropriate punishment because
of any defect during his trial.2 51 The Fifth Circuit held that the

state should not have a "second bite at the apple" in attempting to
23 (5th ed. 1979).

248.

BLACK'S LAW DiCTIONARY

249.
250.
251.

United States v. DiFrancesco, 449 U.S. 117, 133 (1980).
Burks v. United States, 437 U.S. 1, 15 (1978) (emphasis added).
See United States v. Tateo, 377 U.S. 463, 466 (1964).
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prove the defendant's prior conviction.2 52 Since an informed jury
twice found beyond a reasonable doubt that Bullard was a habitual offender, the Fifth Circuit in reversing his life sentence may
very well have afforded him a "second bite" at society.
In the words of Justice Powell, there can be "no basis under
the Double Jeopardy Clause for the Court to single out a sentence
which is statutorily authorized, and otherwise may be imposed
constitutionally, as nonetheless one that a guilty defendant may
not be required to face twice.""" 3 In a time when there are too
many civil liberties for the accused and not enough for the victims,
the Fifth Circuit is adding one more brick to the wall that separates the legal community from society.
D. Jury Instructions
In Furman v. Georgia, the Supreme Court mandated that jury
discretion in capital sentencing must be sufficiently guided so as to
avoid the arbitrary and selective imposition of the death penalty.2 5 4 In an attempt to provide a "meaningful basis for distinguishing the few cases in which it is imposed from the many cases
in which it is not,"25 5 states have adopted separate sentencing
phases with statutory guidelines to channel jury discretion.2 56 With
the exception of Texas, 5 7 these statutory guidelines enumerate
specific aggravating and mitigating factors to be weighed by the
jury. During the survey period the Fifth Circuit reversed two death
sentences because of constitutional infirmities in the jury instructions on aggravating and mitigating factors.
252.

665 F.2d at 1362.

253.

451 U.S. at 451-52 (Powell, J., dissenting).
408 U.S. 238 (1972).

254.

255. Id. at 313 (White, J., concurring).
256. See, e.g., 1981 ALA. AcTs 81-178 §§ 10-14; FLA. STAT. ANN. § 921.141 (West Supp.
1982); GA. CODE ANN. § 27-2534.1 (1978); LA. CODE CRIM. PROC. ANN. arts. 905.3-905.5 (West
Supp. 1982); Miss. CODE ANN. § 99-19-101 (Supp. 1981); TEX. CODE CRiM. PROC. ANN. art.
37.07(1) (Vernon 1981 & Supp. 1982).
257. While Texas has not adopted a list of statutory mitigating and aggravating circumstances, the Supreme Court has held that "in essence, the Texas statute [does require]
that the jury find the existence of a statutory aggravating circumstance" and the jury may
consider whatever evidence of mitigating circumstances the defense can bring before it.
Jurek v. Texas, 428 U.S. 262, 270 (1976) (plurality opinion).
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1. Mitigating Factors
Recognizing that "the penalty of death is qualitatively different from a sentence of imprisonment, 1' 5 both in its finality and
enormity, 6 9 the Supreme Court, in Lockett v.Ohio,2 60 held that
the sentencer must "not be precluded from considering, as a mitigating factor, any aspect of the defendant's character or record
and any of the circumstances of the offense that the defendant
proffers as a basis for a sentence less than death. '2 61 In what has
262
been termed a "unique example of a broad reading of Lockett,
the Fifth Circuit, in the 1978 death penalty case of Chenault v.
Stynchcombe,2 3 held that Lockett requires the trial judge to instruct the jury to consider sparing the defendant's life by weighing
the mitigating factors.2 6"' This judicial decree proved fatal to a Mississippi jury verdict imposing death because the jury instructions
on mitigation were equivocal and hence constitutionally
inadequate.
The defendant in Washington v. Watkins2 65 was convicted of
the capital murder of a convenience store proprietor. Immediately
after his conviction the state presented evidence of aggravation
and the defendant presented evidence of both statutory and nonstatutory mitigating circumstances. 6 The court then, without objection from either side, instructed the jury as follows:
Now consider only the following elements of aggravation in determining whether the death penalty should be imposed: One, the
capital murder was committed while the defendant . .. was engaged in the commission of the crime of robbery. Two, the defendant. . . committed this capital murder in an especially heinous,
258. Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).
259. Furman v. Georgia, 408 U.S. 238, 289 (1972) (Brennan, J., concurring).
260. 438 U.S. 586 (1978) (plurality opinion).
261. Id. at 604 (footnote omitted).
262. Hertz & Weisberg, In Mitigation of the Penalty of Death: Lockett v. Ohio and
the CapitalDefendant's Right to Considerationof Mitigating Circumstances, 69 CALIF. L.
REv. 317, 318 n.3 (1981).
263. 581 F.2d 444 (5th Cir. 1978).
264. Id. at 448.
265. 655 F.2d 1346 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 2021 (1982).
266. The defendant presented evidence as to his age and lack of significant criminal
activity as authorized by Miss. CODE ANN. § 99-19-101(6) (Supp. 1981). He also presented
evidence of his steady domestic relationship, his role as a father, and his employment history. 655 F.2d at 1350.
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atrocious, or cruel manner.
. . .Now if one or more of those elements of aggravation is
found to exist, then you must consider whether there are mitigating circumstances which outweigh the aggravating circumstances.
Now consider the following elements of mitigation in determining
whether the death penalty should not be imposed: One, that the
defendant has no significant history of prior criminal activity6 and
two, the defendant's age at the time of the capital murder.' 7
Conspicuously, the Mississippi trial court omitted the word
"only" from its jury charge on mitigation, logically implying that
the list was nonexclusive. Nevertheless, the Fifth Circuit held that
"a reasonable juror might well infer from this parallel syntax that
the enumerated factors-both aggravating and mitigating-were
the sole factors that he was permitted to consider in the discharge
of his oath. ' '268 This possible inferential exclusion of nonstatutory

mitigating factors from jury consideration was bolstered by the
trial court's elaboration on the juror's duty to balance aggravating
against mitigating factors. The court charged the jury to consider
"one or more of the preceding elements of mitigation" and determine if it or they counterbalanced the aggravating circumstances.2 69
Even though the defendant had introduced evidence of nonstatutory mitigating factors and the defendant's counsel had alluded to them in closing argument, this did not cure the constitutionally defective instructions because only jury instructions can
invest a particular concept with the authority of the court.2 70 Accordingly, the Fifth Circuit remanded the case to the district court,
charging it with the duty of determining the precise form of habeas
2

corpus relief.

1

1

As recognized in Lockett, there are no corrective or modifying
mechanisms, such as parole or probation, available with respect to
an executed capital sentence 7 2 Therefore, the Supreme Court has
directed that jurors be allowed to consider all the relevant evi267.
268.
269.
270.
271.

655 F.2d at 1367 (emphasis omitted).
Id. at 1370.
Id.
Id. at 1375.
Id. at 1378.

272. See 438 U.S. at 605.
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dence in determining the appropriate sentence in capital cases.2 73
Since the most important function of the jury "is to maintain a
link between contemporary community values and the penal system, 2 74 "the defendant is entitled to a sentencer who is free to
give voice to contemporary social attitudes and values by using any
. . that, in the sentencer's view, arproffered mitigation evidence.
' 75
gue against execution.'
In light of these considerations and the Supreme Court's holding that the protection of a defendant's constitutional rights hinges
upon a reasonable juror's possible interpretation of the instructions,'7 6 which has been followed by the Fifth Circuit, 277 the Washington holding is correct. "[M]embers of a jury will have had little,
if any, previous experience in sentencing,'2 7 8 so the instructions
must be clear and unambiguous to afford the degree of reliability
79
and
in capital sentencing that is required by Furman v. Georgia2
Lockett. Even though the dissent stated that "[ilf ever a cold
80
blooded murder[er] . . . deserved the death penalty this is it,'
there was certainly a risk that the jurors might have excluded from
consideration the nonstatutory mitigating circumstances proffered
by the defendant. Our courts cannot afford such recklessness, for
"[wihen the choice is between life and death, that risk is unacceptable . . ."281
2.

Aggravating Factors

In Henry v. Wainwright 8 ' the Fifth Circuit vacated the decision of a Florida jury to impose the death penalty because the trial
judge allowed evidence of nonstatutory aggravating factors at the
sentencing stage. The state called the arresting officer who testified
that the defendant had taken his gun and wounded him in an at273. Jurek v. Texas, 428 U.S. 262, 271 (1976) (plurality opinion) (emphasis added).
274. Gregg v. Georgia, 428 U.S. 153, 181 (1976) (plurality opinion) (quoting Witherspoon v. Illinois, 391 U.S. 510, 519 n.15 (1968)).
275. Hertz & Weisberg, supra note 262, at 339 (emphasis added).
276. Sandstrom v. Montana, 442 U.S. 510, 514 (1979) (emphasis added).
277. See Holloway v. McElroy, 632 F.2d 605, 620 (1980).
278. Gregg v. Georgia, 428 U.S. 153, 192 (1976) (plurality opinion).
279. 408 U.S. 238 (1972).
280. Washington v. Watkins, 655 F.2d 1346, 1378 (1981), cert. denied, 102 S. Ct. 2021
(1982) (Coleman, J., dissenting).
281. Lockett v. Ohio, 438 U.S. 586, 605 (1978).
282. 661 F.2d 56 (5th Cir. Nov. 1981).
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tempt to avoid arrest. The Florida sentencing statute nowhere provides that this is an aggravating factor.2 83 Furthermore, the trial
judge charged the jury that their considerations were not limited
to statutory aggravating factors.s "
The Fifth Circuit held that the nonlimiting nature of the instructions did not meet the Furman requirement that states adopt
and follow procedures that minimize the risk of arbitrary and discriminatory infliction of the death penalty.28 To allow the jury to
consider whatever evidence of nonstatutory aggravating circumstances they can discern from the testimony "opens too wide a
door" for the influence of arbitrary factors in the sentencing process.28 " Furthermore, nonlimiting instructions muddle a juror's discretion and cripple his or her ability to decide in which cases capital punishment is appropriate.'
The need for reliability in the jury decision to impose the
death sentence rather than life imprisonment dictates that this decision is constitutionally required. As noted earlier, jurors have little, if any, previous experience in sentencing; therefore, they rely
exclusively on the trial judge's instructions when deliberating their
decision. The instructions must be clear and correct to effectively
channel their discretion. As the Supreme Court maintains, "[iut is
quite simply a hallmark of our legal system that juries be carefully
and adequately guided. in their deliberations.' 8 8
As noted by the Fifth Circuit, the decision to sentence a person to death cannot be a "guessing game" where reviewing courts
try to untangle confused jury instructions and their likely effect.28 9
There is a constitutional requirement that the sentencer's discretion be channeled by clear and objective standards that make the
death sentence "rationally reviewable.' 290 Accordingly, the admission of, and jury instructions on, nonstatutory aggravating factors
is a constitutional violation.
R.M.S.
283. See FLA. STAT. ANN. § 921.141(5) (West Supp. 1982).
284. 661 F.2d at 57.
285. Id. at 58.
286. Id. at 59.
287. Id.
288. Gregg v. Georgia, 428 U.S. 153, 193 (1976) (plurality opinion).
289. 661 F.2d at 59.
290. Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (plurality opinion).
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E. Right to Counsel
"In all criminal prosecutions, the accused shall enjoy the right
...to have the assistance of counsel for his defense. ' 291 The Supreme Court has recently reemphasized that the sixth amendment
is not satisfied by inadequate assistance. The state must do more
than appoint counsel for indigent defendants; the counsel must
render adequate legal assistance.'" In the Fifth Circuit, "the standard for constitutionally effective assistance of counsel is 'not errorless counsel, and not counsel judged ineffective by hindsight,
but counsel reasonably likely to render and rendering reasonably
effective assistance.' ,,293
1. Effective Assistance of Counsel
Even a casual examination of the criminal cases reviewed by
the Fifth Circuit during the survey period will reveal that any attorney appointed to defend an accused can expect to be accused of
"ineffectiveness" if the client is convicted. Perhaps reflecting the
antipathy which some segments of society direct toward the legal
community and the defense bar in particular, the accused who
finds himself incarcerated constructs a three part syllogism: (1) An
effective lawyer can sidestep a conviction regardless of the strength
of the prosecution's case; (2) I was convicted; (3) Therefore, I did
not receive effective assistance of counsel. This attitude, if it exists,
perhaps explains the numerous and novel petitions for habeas
corpus presented to the Fifth Circuit during the survey period.
One such novel theory was advanced in Washington v.Watkins,2 " a capital murder case in which the appellant argued that
the Constitution requires "stricter scrutiny of the performance of
an attorney whose client is sentenced to die. ' " Unable to find any
precedent to aid in deciding whether the standard for the level of
assistance of counsel sufficient to satisfy the Constitution should
291. U.S. CONsr. amend. VI.
292. Washington v. Watkins, 655 F.2d 1346, 1354-55 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 2021 (1982) (quoting Cuyler v. Sullivan, 446 U.S. 335, 344 (1980)).
293. Washington v. Watkins, 655 F.2d 1346, 1355 (5th Cir. Sept. 1981), cert. denied,
102 S. Ct. 2021 (1982) (quoting MacKenna v. Ellis, 280 F.2d 592, 599 (5th Cir. 1960), adhered to in pertinent part on rehearingen banc, 289 F.2d 928 (5th Cir.), cert. denied, 368
U.S. 877 (1981) (emphasis by MacKenna panel)).
294. 655 F.2d 1346, 1356 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 2021 (1982).
295. Id.
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vary according to the severity of the penalty imposed upon a defendant,'" the panel refused to hold that there was any "sliding
scale."' "" Although concluding that legal standards for effective assistance of counsel are constant, 98 the court implicitly qualified its
holding when it pointed out that the possibility of a sentence of
death was one factor 2 " to be considered in the effective assistance
calculus when a court reviews the "totality of circumstances in the
entire record." 80
To render effective assistance at trial requires that the attorney investigate and prepare for the defendant's day in court. When
that day ends in a conviction, the allegation is often made on appeal that the investigation was not extensive or the preparation
was not adequately thorough. In Gray v. Lucas,30 1 another case in
which the defendant was sentenced to death, the court discussed
the minimum investigation required to pass constitutional muster.
Because each ineffective assistance case turns on a unique set of
facts, it is not productive to examine the details of any given
case.3 20 However, Gray is very helpful, for it sets out what the appellant must prove and then applies those general standards to a
particular set of facts.
In Gray the court repeated that adequate investigation is a
requisite of effective assistance. The panel then wrote that to establish a constitutional violation the defendant must not only show
a failure to investigate adequately, but also prejudice arising from
that failure. As an example of the test in operation, the court
posed the situation where Gray alleged that his counsel failed to
296. Id. at 1357.
297. Id. at 1357 n.18. As a reason, or perhaps excuse, the court cited "innumerable
practical problems." Refusing to attempt to match quality of counsel to severity of offense
charged, the court wrote: "We decline to embark on such a treacherous path." Id.
298. Id. at 1357.
299. Id. Other factors are the number, nature, and seriousness of the offenses the defendant is charged with, the strength of the prosecution's case, and the strength and complexity of the defendant's possible defenses. Id.

300. Id.
301. 677 F.2d 1086 (5th Cir. June 1982).
302. Gray cited Washington v. Watkins, 655 F.2d 1346 (5th Cir. Sept. 1981), cert. denied, 102 S. Ct. 2021 (1982), for the "totality of facts in the entire record" test. 677 F.2d at
1092. Even if counsel succeeds in locating a case similar to that of his client's, it is quite
likely that some other fact in his case may counter a fact that was held determinative in

another. For this reason, the cases are instructive and do indeed point out lapses the defense counsel should seek to avoid, but for counsel on appeal, there is little hope of securing
a reversal based on the court's decision in a prior case.
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investigate and was, therefore, unable to make an informed tactical
choice. The panel wrote that to show prejudice, the defendant
must establish that knowledge of the uninvestigated evidence
would have changed his counsel's decision. It is not enough that an
investigation would have turned up admissible evidence. To
demonstrate prejudice, the defendant must show that the factors
30 3
upon which his counsel based his tactics were invalid.
In Daniels v. Maggio,3 " a Fifth Circuit panel established standards that possibly will become the minimum that will satisfy constitutional requirements. In that case two codefendants, Daniels
and Watson, were charged with armed robbery. Watson was represented by retained counsel and was acquitted while Daniels was
represented by an "experienced criminal practitioner" appointed
by the court30 5 and two senior law students under the appointed
counsel's supervision. Unfortunately, one or two days before trial
Daniels' counsel discovered that he could not attend and the court
approved the substitution of his associate in the same law firm,
characterized by appellant as a "top flight oil and gas lawyer" who
had previously tried only one criminal case.3" After a trial in
which the law students conducted all direct and cross examination
of witnesses, Daniels was sentenced to ninety-nine years without
benefit of probation or parole."
The panel denied Daniels' request for habeas corpus relief,
finding that he had received effective assistance of counsel. In examining what assistance Daniels received, the panel wrote that the
standard applicable to review of claims of ineffective assistance of
counsel required the habeas corpus petitioner "to demonstrate by
sufficient factual proof, an identifiable lapse on the part of trial
counsel, as well as some actual adverse impact upon the fairness of
his trial which results from that lapse. 3I 8 The panel went on to
conclude that the habeas corpus petitioner bears the burden of establishing not only error, but also prejudice, and that "a conscious
and informed decision on trial tactics cannot be the basis for constitutionally ineffective representation unless it is so ill chosen that
303.
304.
305.
306.
307.
308.

677 F.2d at 1093.
669 F.2d 1075 (5th Cir. Mar. 1982).
Id. at 1077.
Id.
Id. at 1076.
Id. at 1077.
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it permeates the entire trial with obvious unfairness."309
Although of little comfort to Daniels, the panel did narrow the
effects of its conclusion, noting that Daniels suffered no "significant prejudice" to his case. The panel stressed that its decision was
not to be interpreted as approval of last minute substitutions or
appointments, nor appointment of counsel lacking the requisite
skills to compete with the prosecution, nor of inadequate preparation or investigation by counsel for the accused. 1
2.

Conflict of Interest in Joint Representation of Codefendants

Implicit in the right to counsel is the right to counsel who will
represent a defendant's best interests to the exclusion of any codefendant or other person. When counsel, because of multiple representation of clients, is unable to advance the cause of one except at
the expense of another, a conflict exists. This conflict deprives a
defendant of his constitutionally guaranteed right to have his own
interests come first.
In Turnquest v. Wainwright,"' two codefendants were jointly
tried for an armed robbery of a convenience store. Both were represented by the same counsel. Defendant Smith denied any involvement in the robbery, maintaining that he was hitchhiking
home from a beach party when apprehended by the police. Smith
was found innocent, but Turnquest was convicted and as grounds
for his habeas corpus petition, Turnquest alleged that another, uncharged person, Watson, actually committed the robbery. Watson
was willing to confess to being the principal who actually used the
gun while Turnquest waited in the car, but his testimony would
also implicate and, therefore, incriminate Smith. At trial, Watson
was not called to testify. 2
Turnquest argued that the failure to call Watson deprived him
of effective assistance of counsel, for the attorney was forced to
choose between helping Turnquest and hurting Smith. The district
court agreed and granted the writ which was affirmed by the Fifth
Circuit panel applying the following test: When by adducing probable evidence or making credible arguments one defendant's posi309.
310.
311.
312.

Id.
Id.
651
Id.

at 1079.
at 1084.
F.2d 331 (5th Cir. July 1981).
at 333.
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tion is enhanced to the detriment of the other, counsel representing both is presented with a conflict of interest. " Citing Cuyler v.
Sullivan, " the court went on to say that the Supreme Court has
squarely held that federal habeas corpus relief was available to a
defense
state prisoner when he demonstrated that his retained
3 1
counsel represented potentially conflicting interests.

5

6

another petition for habeas corpus reIn Baty v. Balkcom
lief alleging conflict of interest, the panel pointed out that the
Fifth Circuit "requires that the conflict be actual, not specula31

tive

317

and, citing Turnquest, repeated the test set out above. The

court then wrote that once an actual conflict of interest was found,
then, without further inquiry, prejudice to the defendant would be
presumed. 1 OThe panel then quoted Turnquest for the well-established principle that when an attorney is confronted with an actual
conflict of interest, prejudice must be presumed and, except for
"extraordinary circumstances," the error will be considered harmful.3 11 In denying relief to Baty, the district court held that the
Supreme Court altered the "presumed prejudice" standard in Cuyler and, though excusing the defendant from actually establishing
prejudice, the defendant must still show not only an actual conflict
of interest, but must go forward with a showing of the adverse effect of that conflict on counsel's performance.320
In a special concurrence, Judge Fay abstained from joining the
Baty court's interpretation of Justice Powell's opinion in Cuyler.
Judge Fay wrote that, as he read Cuyler, it was a clear requirement that a defendant demonstrate an actual conflict of interest
that adversely affected his lawyer's performance and impaired his
defense. 21 Nevertheless, for those practicing in the Fifth Circuit,"
313. Id.
314. 446 U.S. 335 (1980).
315. 651 F.2d at 333.
316. 661 F.2d 391 (5th Cir. Nov. 1981), cert. denied, 50 U.S.L.W. 3948 (U.S. June 6,
1982) (No. 81-1587).
317. Id. at 395.
318. Id.
319. Id. (quoting Turnquest v. Wainwright, 651 F.2d 331, 334 (5th Cir. July 1981)).
320. Id. at 396.
321. Id. at 398.
322. See Washington v. Watkins, 655 F.2d 1346, 1354 n.10 (5th Cir. Sept. 1981), cert.
denied, 102 S. Ct. 2021 (1982), where the panel wrote that as a panel it was without power
to overrule the decision of another panel, pointing out that this power was reserved to the
court sitting en banc or an overriding Supreme Court decision.
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the following would now seem to be the rule: Once an actual conflict of interest is shown, prejudice to the defendant is presumed.
In conclusion, when one examines the Fifth Circuit's activity
in cases involving the right to counsel, whether it be in the context
of direct appeal or review of a petition for writ of habeas corpus,
two observations can be made. The first is that there has been a
tremendous increase in the number of defendants who now allege
inadequate counsel. This increased activity may be explained by
the abandonment by defendants of hopes of prevailing on allegations of illegal search and seizure and the replacement of the
fourth amendment by the sixth as a means of reversing a conviction.32 Whatever the explanation, attorneys should be aware of
this shift in emphasis and take the necessary steps to render adequate counsel, thereby protecting not only their own integrity, but
the integrity of the criminal justice system.
The second observation is that if a defendant has grounds to
support a petition for habeas corpus alleging conflict of interest, he
is much more likely to prevail than if he alleges inadequate investigation or preparation. For the conflict of interest charge to prevail,
the defendant need only establish the conflict; prejudice is then
presumed. But to establish inadequate investigation or preparation
the defendant has the burden of showing not only prejudice, but
also establishing that uninvestigated leads would have changed the
course of the trial. Perhaps the explanation of why the panels are
more likely to entertain applications for and to grant relief for the
former than the latter is that a conflict can be clearly determined,
if not solely from the record, then from the record and a brief evidentiary hearing. This certainty is not present in a charge of inadequate investigation or preparation. The defendant comes before
the court alleging that if counsel would have done some act, then
some other result would have followed. The panels seem unwilling
to accept these double hypotheticals and reject invitations to travel
back in time and then predict the future.
F. Juror Replacement
In protracted and complicated trials, it is inevitable that the
need to replace a juror will occasionally arise. United States v.
323. It would seem as if this shift presaged the abolishment of the fourth amendment
in the recent Supreme Court decision of United States v. Ross, 102 S. Ct. 2157 (1982).
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Phillips"4 was one such case that came before the Fifth Circuit
during the survey period. Phillips involved multiple counts against
multiple defendants alleging25 drug smuggling activities occurring
over a period of four years.1

During the course of the trial, which lasted from September
1979 to February 1980, the court found it necessary to substitute
three alternate jurors for three regular jurors. The first juror was
replaced when implicated in a bribery charge and a second juror
was replaced when she revealed that she had inadvertently learned
of the bribery indictment. The third juror, and the subject of the
controversy on appeal, was replaced when he suffered a heart attack s6 after a day and a half of jury room deliberation.
Before empaneling the third alternate, the court questioned
both him and the remaining jurors. The alternate assured the
court that he had neither discussed the case with others nor received any extrinsic information about the case. He also convinced
the court that he would have no difficulty working with the other
jurors in deliberations that would begin from a "clean slate." The
court then confiscated all written materials from the jury and got a
commitment from each juror that he or she could and would "wipe
from his or her mind the deliberations of the two previous days
and start fresh and anew.

3 27

The alternate juror was empaneled,

the jury was again instructed to start deliberations anew, a foreafter six days of deliberations guilty
man was again elected,32 and
8
verdicts were returned.

On appeal appellants argued that their sixth amendment right
to a trial by a fair and impartial jury had been violated and that
the trial court had committed reversible error by disregarding Federal Rule of Criminal Procedure 24(c).3 29 The Fifth Circuit was not
324. 664 F.2d 971 (5th Cir. Dec. 1981).
325. Before the untimely demise of the enterprise, one appellant stated that in the
fiscal year ending in September of 1977 when the government interrupted operations by
confiscating their inventory, over one million pounds of marijuana had been successfully
imported by the "Black Tuna" ring. Id. at 985.
326. Id. at 990.
327. Id. at 990-91.
328. Id. at 991.
329. In pertinent part, FED. R. CRIM. P. 24(c) provides:
Alternate jurors in the order in which they are called shall replace jurors who,
prior to the time the jury retires to consider its verdict, become or are found to be
unable or disqualified to perform their duties . . . . An alternate juror who does

not replace a regular juror shall be discharged after the jury retires to consider its
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impressed with appellants' constitutional argument, disposing of it
in a footnote,3 30 but the court did deal extensively with appellants'
complaint of procedural error.
In addressing the rule 24(c) point of error, the Fifth Circuit
stated that it was guided by the Supreme Court's opinion in Fallen
v. United States, 3 1 where the Court wrote that the Federal Rules
of Criminal Procedure "are not, and were not intended to be, a
rigid code to have an inflexible meaning irrespective of the circumstances." 33 2 The Fifth Circuit said the question was "whether the
appellants were prejudiced by the substitution of the alternate [uror] after jury deliberations had begun."3 3 3 Pointing out the precautions of the trial court, the Fifth Circuit found that the appellants were not prejudiced 3 4 and refused to reverse the convictions.
In reaching its decision, the Fifth Circuit refused to follow a
per se rule of reversal for rule 24(c) violations. The court admitted
that it had previously held the rule to be "'a mandatory requirement that should be scrupulously followed,' ""
but pointed out
that United States v. Allison3 3 6 refused to hold that any departure
from the rule automatically required a new trial. 3 In Allison the
Fifth Circuit remanded for an evidentiary hearing-not a new
trial-to determine the possibility that the jury's verdict had been
affected by the substitution.33 8 The Fifth Circuit found that the
record of the instant case was sufficient to demonstrate no
prejudice to the appellants and that no remand for an evidentiary
hearing was necessary.3 3 9 Despite its conclusion of no reversible error, the Fifth Circuit emphasized that the holding in Phillips must
verdict.
330. 664 F.2d at 992 n.14. Appellants' argument was that the double jeopardy clause
was violated when they were tried before two juries, namely, one before replacement and a
different one after seating of the alternate. The Fifth Circuit found the argument
unpersuasive.
331. 378 U.S. 139 (1964).
332. Id. at 142.
333. 664 F.2d at 993.
334. Id. at 996.
335. Id. at 994 (quoting United States v. Allison, 481 F.2d 468, 472 (5th Cir.), aff'd
after remand, 487 F.2d 339 (5th Cir. 1973) (per curiam), cert. denied, 416 U.S. 982 (1974)).
336. 481 F.2d 468 (5th Cir.), aff'd after remand, 487 F.2d 339 (5th Cir. 1973) (per
curiam), cert. denied, 416 U.S. 982 (1974).
337. 664 F.2d at 994. See United States v. Allison, 481 F.2d at 472.
338. 481 F.2d at 472.
339. 664 F.2d at 996.
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be limited to the "exceptional context" of complex and protracted
trials. 310
In conclusion, as a practical matter the exhortation to the trial
bench was unnecessary. The problem encountered in Phillips is
unlikely to arise except in cases like Phillips, for in the routine
case judges are prone to excuse alternates as soon as possible as a
personal courtesy to the juror. Once dismissed, there is no opportunity to replace a disqualified or incapacitated juror and the court
must grant a new trial unless the defendant has stipulated to a
34
jury of less than twelve. '
J.W.S.
Michael Altaffer
Jody W. Sims
R. Michael Smith
Kern Thompson

340. Id.
341. See FED. R. CRIM. P. 23(b). Such written stipulation may be obtained at any time
prior to verdict.

