
NOTES

The Double Jeopardy Carving Doctrine is Abandoned in
Texas: Ex parte McWilliams, 634 S.W.2d 815 (Tex. Crim. App.
1982).

On March 21, 1975, defendant McWilliams robbed at gunpoint
a grocery store clerk in Arcola, Texas; immediately thereafter, he
forced her to leave the store with him in an automobile and later
raped her.' Petitioner was convicted of aggravated rape, aggra-
vated kidnapping, and aggravated robbery: offenses committed
against the same victim in the same criminal act.2 Punishment was
set at thirty years in each cause.' On original submission to the
Texas Court of Criminal Appeals on application for writ of habeas
corpus, the aggravated rape conviction was voided.' The aggra-
vated robbery conviction was upheld,' but the aggravated kidnap-
ping conviction was set aside, as it violated Texas' longstanding
carving doctrine. This doctrine espouses that the prosecution is
allowed to "carve" but one offense out of a single "continuous as-
saultive transaction" or situation where the "same evidence" is
used to convict for more than one offense charged.7

However, upon grant of the state's motion for rehearing,8 peti-
tioner's convictions in the trial court were found not to violate
double jeopardy and habeas corpus relief was denied.9 Both the

1. Ex parte McWilliams, 634 S.W.2d 815, 817 (Tex. Crim. App. 1982).
2. Id.
3. Id.
4. Id.
5. Id. at 821.
6. Id. at 817.
7. See Paschal v. State, 49 Tex. Crim. 111, 90 S.W. 878 (1905) (same transaction test);

Herera v. State, 35 Tex. Crim. 607, 34 S.W. 943 (1896) (same evidence test); Quitzow v.
State, 1 Tex. Ct. App. 47 (1876) (prosecution can "carve" but one offense).

8. 634 S.W.2d at 824.
9. Id. U.S. CONST. amend. V provides in part: "nor shall any person be subject for the

same offense to be twice put in jeopardy of life or limb . .. ."
TEx. CODE CRIM. PRO. ANN. art. 1.10 (Vernon 1977) provides: "No person for the same
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convictions for aggravated robbery and aggravated kidnapping
based on the same act were affirmed.10 In so holding, the court of
criminal appeals abandoned the century-old Texas carving doc-
trine1" and adopted a federal test for defining the offense. 2 To de-
termine whether there is more than one punishable offense under
the federal test, each provision must require proof of a fact which
the other does not.13

I. PRIOR LAW

A. Early Development of Carving

In conducting criminal prosecutions under the Texas carving
doctrine, the state may carve as large an offense out of a single
transaction as it can but it must cut only once.1 4 Such is a typical
statement of the carving doctrine as it appears in many Texas
cases. 5 Primarily, the carving doctrine relates to constitutional
and statutory provisions protecting one against being twice put in
jeopardy through successive criminal prosecutions.'6

The carving terminology originally found application in the
1876 case of Quitzow v. State,'7 where the court reversed a convic-
tion for stealing a saddle and bridle after the defendant had al-
ready been convicted for theft of a horse to which those articles
were attached.'6 Quitzow hired a horse, saddle, and bridle from a

offense shall be twice put in jeopardy of life or liberty; nor shall a person be again put upon
trial for the same offense, after a verdict of not guilty in a court of competent jurisdiction."
Accord Tx. CONST. art. I, § 14.

10. 634 S.W.2d at 824.
11. Id. at 822.
12. Id. at 824.
13. Blockburger v. United States, 284 U.S. 299, 304 (1932).
14. Quitzow v. State, 1 Tex. Ct. App. 47, 53-54 (1876).
15. A lengthier definition of carving reads:
Where the record shows that more than one offense is committed against the same
complainant in a single transaction occurring at the same time and place, the
State may carve only one of these offenses to prosecute, and separate convictions
for each offense under such circumstances would constitute a violation of the
double jeopardy clauses of both state and federal constitutions.

Ex parte Caldwell, 537 S.W.2d 265, 266 (Tex. Crim. App. 1976).
16. See U.S. CONST. amend. V; Tax. CONST. art. I, § 14; Tax. CODE CRIM. PRO. ANN.

art. 1.10 (Vernon 1977).
17. 1 Tex. Ct. App. 47 (1876).
18. Id. at 53-54, 56. Jackson v. State, 43 Tex. 421 (1875), decided a year earlier than

Quitzow, included the carving language in dictum. The Texas Supreme Court noted: "It is a
general rule that a party may in a criminal proceeding be held to answer for any offense,
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livery stable at the same time and failed to return them when
agreed. The court held that the theft of the property, although
consisting of three separate items, constituted one transaction as a
whole, and that since the prosecution had "carved" with its first
conviction for horse theft, it was precluded from trying and con-
victing Quitzow subsequently for theft of the saddle and bridle.19

Thus, in Quitzow "same transaction" was equated to "same of-
fense," the terminology used in the constitutional prohibitions
against double jeopardy."0

Traditional concepts related to the development of carving
were autrefois acquit and autrefois convict.21 Autrefois acquit, or
plea of former acquittal, precluded a subsequent prosecution only
if the same transaction and same evidence involved in the earlier
prosecution were to be relied upon in the succeeding prosecution.'
On the other hand, autrefois convict, or plea of former conviction,
required only that the transaction be the same to bar further pros-

great or small, which can be legally carved out of the transaction." Id. at 423 (emphasis
added). See 1 J. BISHOP, CRIMINAL LAW (1st ed. Boston 1856).

19. 1 Tex. Ct. App. at 53-54. The court stated:
[The special plea of former conviction] states facts sufficient to show that the de-
fendant had been indicted in a court of competent jurisdiction, and tried and con-
victed for the same offense with which he is charged in the [present] indictment.
If so, then it is a right guaranteed to him by the Constitution and laws of the state
that he shall not be again tried for the same offense. From a careful examination
of the authorities, we believe if a man steal a horse, bridle, and saddle at the same
time, and by one and the same act, the crime would be one and indivisible; and
when the state has chosen to indict him for stealing the horse, and he has been
tried and either acquitted or convicted (in a court of competent jurisdiction), he
cannot be afterwards indicted and tried for stealing the saddle and bridle. The
prosecutor had a right to carve as large an offense out of this transaction as he
could, yet must cut only once.

Id. (emphasis added).
See also Wilson v. State, 45 Tex. 76 (1876), in which the Texas Supreme Court (in facts

nearly identical to Quitzow) found but one offense against the state in the theft of different
articles of property belonging to different persons at the same place and time. Concluding
that the transaction was the same, the court reasoned that separate indictments charging
different parts of one transaction as in each a distinct offense could not be used to obtain
multiple convictions, with conviction on one indictment barring prosecution on the others.
Although carving language was not included, the same principles seemingly applied. Id. at
83.

20. See U.S. CONST. amend. V; Tax. CONST. art. I, § 14.
21. Simco v. State, 9 Tex. Ct. App. 338, 348 (1880). The concepts of autrefois acquit

and autrefois convict were relied upon in a number of early Texas cases. See, e.g., Wilson v.
State, 45 Tex. 76, 78-79 (1876); Wright v. State, 17 Tex. Ct. App. 152, 158 (1884); Quitzow v.
State, 1 Tex. Ct. App. 47, 48 (1876).

22. Simco v. State, 9 Tex. Ct. App. 338, 348 (1880).
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ecution for the "same offense."2 Thus, a plea of autrefois convict
proved easier to sustain than a plea of autrefois acquit.

The carving doctrine has been held more analogous to the
philosophical concept of autrefois convict,24 as both are activated
by a prior finding of guilt.25 Texas courts in applying carving noted
from the outset that the states may give greater protection to indi-
vidual rights than the minimums required by the fourteenth
amendment of the federal constitution. 26

B. Application of Carving

Texas courts have used different tests in applying carving.27

For instance, some cases have followed the "same transaction" test
espoused in Paschal v. State,28 while other cases have used the

23. Id. The court explained:
Autrefois acquit is only available in cases where the transaction is the same and
the two indictments are susceptible of, and must be sustained by, the same proof.
These two elements must combine, and are both sine qua non to the sufficiency of
the plea. Autrefois convict only requires that the transaction or the facts consti-
tuting it, be the same. To illustrate: If a party be indicted separately for the theft
of three horses, the property of A., B., and C., taken at the same time or in one
transaction, and he be tried [first] for the theft of A.'s horse [and is acquitted],
would the plea of that acquittal operate a bar to the conviction on the other trials
because the transaction was one and the same? By no means. Why? Simply be-
cause the proof necessary to a conviction in the latter cases would not convict in
the former.

But suppose the party was convicted of the theft of any one of the horses,
would a plea of former conviction be a bar to conviction on the other two indict-
ments? Clearly so. And why? Because the transaction-the taking of the three
horses at the same time-would constitute but one offence in law; and the plea
would be good upon the strength of, and by virtue of another rule, well settled in
criminal practice, which allows the prosecutor to carve as large an offence out of a
single transaction as he can, yet he must cut only once. Here is where the doctrine
of carving would come in and support the plea.

Id. at 348-49.
24. Taylor v. State, 41 Tex. Crim. 564, 570, 55 S.W. 961, 963 (1900). See Wright v.

State, 17 Tex. Ct. App. 152, 159 (1884); Hirshfield v. State, 11 Tex. Ct. App. 207, 215 (1881).
25. See Quitzow v. State, 1 TeL Ct. App. 47 (1876).
26. See Simco v. State, 9 Tex. Ct. App. 338, 339 (1880). The prohibition against

double jeopardy in the fifth amendment was incorporated and made applicable to the states
through the fourteenth amendment in Benton v. Maryland, 395 U.S. 784 (1969).

27. See Ex parte McWilliams, 634 S.W.2d 815, 823 (Tex. Crim. App. 1982).
28. 49 Tex. Crim. 111, 90 S.W. 878 (1905). See, e.g., Ex parte Curry, 590 S.W.2d 712,

713 (Tex. Crim. App. 1979); Ex parte Caldwell, 537 S.W.2d 265, 266 (Tex. Crim. App. 1976);
Tatum v. State, 534 S.W.2d 678, 681 (Tex. Crim. App. 1976); Robinson v. State, 530 S.W.2d
592, 593 (Tex. Crim. App. 1975); Ex parte Evans, 530 S.W.2d 589, 592 (Tex. Crim. App.
1975); Douthit v. State, 482 S.W.2d 155, 161 (Tex. Crim. App. 1972).

498
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"same evidence" test, set forth in Herera v. State.2 9 Still other au-
thority has relied on a combination of the two tests."0 However, the
"same transaction" test has been the predominant test used by the
Texas courts, as use of that test is most consistent with the stan-
dard statement of the carving doctrine. The inherent difficulty in
defining what facts constitute the "same transaction" or "same evi-
dence" has also led to varying results within the application of a
single test.32

The Paschal court held that a conviction for aggravated as-
sault barred subsequent prosecution for assault with intent to mur-
der based on the same acts, all being part of a continuous transac-
tion.33 Defendant had committed aggravated assault against his
wife by throwing an orange at her, cutting off her clothing, and
threatening her with a stick, all in the course of an afternoon. 4 In
applying carving, the court concluded that there was but one of-
fense against the state if the transaction was the same, and to se-
cure more than one conviction based on the same acts would vio-
late the double jeopardy clause.

Nine years earlier, Herera had embraced the "same evidence"
test in barring a prosecution for robbery after conviction for as-
sault with intent to murder committed at the same time.36 In so
holding, the court observed that the two distinct statutory offenses
did not differ in all of their elements: to prove robbery proof of the

"Under the carving doctrine as applied in this State, a person cannot be convicted of
different parts of a single transaction, though said parts are in contemplation of law distinct
offenses." Ex parte Joseph, 558 S.W.2d 891, 893 (Tex. Crim. App. 1977).

29. 35 Tex. Crim. 607, 34 S.W. 943 (1896). See, e.g., Ex parte Calderon, 508 S.W.2d
360, 362 (Tex. Crim. App. 1974); Lee v. State, 505 S.W.2d 816, 818 (Tex. Crim. App. 1974).

30. See, e.g., Phillips v. State, 597 S.W.2d 929, 937-38 (Tex. Crim. App. 1980); Ex
parte Joseph, 558 S.W.2d 891, 893 (Tex. Crim. App. 1977); Ellis v. State, 502 S.W.2d 146,
147 (Tex. Crim. App. 1973); Price v. State, 475 S.W.2d 742, 744 (Tex. Crim. App. 1972);
Duckett v. State, 454 S.W.2d 755, 758 (Tex. Crim. App. 1970); Doggett v. State, 130 Tex.
Crim. 208, 219, 93 S.W.2d 399, 405 (1935).

31. In fact, it could be argued that the "same evidence" test is simply a more narrow
test of whether the acts committed are part of the same transaction. Assuming that view,
satisfaction of the "same evidence" test fulfills the "same transaction" test, although meet-
ing the former test is not a prerequisite to finding that the latter test applies.

32. Compare Tatum v. State, 534 S.W.2d 678, 681 (Tex. Crim. App. 1976) (jeopardy
attached) with Douthit v. State, 482 S.W.2d 155, 161 (Tex. Crim. App. 1972) (jeopardy did
not attach, with very similar facts). Both cases applied the "same transaction" test

33. 49 Tex. Crim. at 114, 90 S.W. at 880.
34. Id.
35. Id.
36. 35 Tex. Crim. at 612, 34 S.W. at 945.
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assault was needed, and vice versa.3 7 The rule utilized by the court
was "that when one offense is a necessary element in, and consti-
tutes an essential part of, another offense, and both are in fact but
one transaction, a conviction or acquittal of one is a bar to the
prosecution for the other."38

Armed with two different tests for carving, the court of crimi-
nal appeals proceeded to apply both. For instance, in Tatum v.
State,sa separate convictions for aggravated rape and aggravated
robbery were set aside, with only the one conviction for aggravated
sexual abuse upheld.4 0 The court noted that the three offenses
were committed against the same victim in the same transaction;
thus, the "same transaction" test precluded more than one convic-
tion. 1 On the other hand, in Lee v. State,1 the "same evidence"
test was applied to uphold three convictions for sodomy against
the same victim, even though the convictions stemmed from the
same statutory offense. 3 The Lee court reasoned that the three
offenses were separate and distinct, not proven by the same acts or
evidence.44 However, the "same evidence" test was used in Ex
parte Calderon"5 to reverse convictions for statutory rape and
fondling after a prior conviction for indecent exposure, as the court
found the offenses to be proven by the same acts and evidence as a
single assault.4 6

Perhaps in light of those varying decisions, the court of crimi-
nal appeals in Ex parte Joseph47 applied a federal standard to
support its decision without abandoning the carving doctrine. 3

Both state and federal standards were applied to uphold convic-

37. Id. at 612, 34 S.W. at 944.
38. Id. at 611, 34 S.W. at 944.
39. 534 S.W.2d 678 (Tex. Crim. App. 1976).
40. Id. at 681.
41. Id. But cf. Douthit v. State, 482 S.W.2d 155 (Tex. Crim. App. 1972), in which the

court upheld convictions for rape and assault with intent to rape. Although the victim had
been under a continuous act of force and threats, the court reasoned that the two offenses
were not part of a single transaction. Id. at 161.

42. 505 S.W.2d 816 (Tex. Crim. App. 1974).
43. Id. at 818-19.
44. Id. at 818.
45. 508 S.W.2d 360 (Tex. Crim. App. 1974).
46. Id. at 361-62.
47. 558 S.W.2d 891 (Tex. Crim. App. 1977).
48. Id. at 893. This federal test was stated earlier in Blockburger v. United States, 284

U.S. 299, 304 (1932).

[Vol. 14:495
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tions for rape and sodomy in that case." Defendant had abducted
the victim at a telephone booth, forced her to drive to a secluded
location, and then forced her to commit oral sodomy and thereaf-
ter raped her.50 Applying the federal test, the court held that each
offense required proof of facts which the other did not and found
multiple convictions proper." Applying the carving doctrine, the
court upheld multiple convictions because the acts of rape and
sodomy were not proven by the same evidence and the act of sod-
omy was completed prior to the act of rape.2

C. Portent of Carving's Demise: Orosco v. State

Dissatisfaction with the carving doctrine grew more apparent
two years after Ex parte Joseph in the 1979 case of Orosco v.
State.53 A strong dissent urged the adoption of a new test in lieu of
carving that would yield more consistent and just results." In
Orosco the majority concluded that convictions for aggravated rape
and aggravated robbery of a single victim arising out of the same
facts and occurring in the same transaction violated the double
jeopardy clause of the state constitution." The court's rationale
was that defendant's initial display of a knife, coupled with his
continued possession of it throughout the criminal episode, pro-
vided the aggravating circumstances for both rape and robbery,
with the defendant's acts constituting an uninterrupted and con-
tinuous assaultive act against the prosecutrix.e

49. 558 S.W.2d at 893.
50. Id. at 892.
51. Id. at 893.
52. Id.
53. 590 S.W.2d 121 (Tex. Crim. App. 1979).
54. Id. at 125.
55. Id. at 124.
56. Id. Three years earlier, in Hawkins v. State, 535 S.W.2d 359, 362 (Tex. Crim. App.

1976), the court had noted the cases which it cited "point to a common thread which ap-
pears to run through all the decisions reviewed in which this Court has held that jeopardy
attached. The common factor has been an uninterrupted and continuous sequence of events
or assaultive acts directed toward a single victim." Id. at 362.

In Hawkins the defendant had been convicted of carrying a prohibited weapon and
committing aggravated robbery with a deadly weapon. The defendant had used the prohib-
ited weapon in the robbery. The court held that jeopardy did not attach in that the charges
were separate and distinct offenses in law and fact. Id. Commenting on the Hawkins ratio-
nale and above quote, the Orosco dissent said: "The Court ignored the reasoning that the
possession of the shotgun was with the intent of committing the robbery and that the pos-
session occurred during the same criminal transaction as the robbery. There was also a corn-

1983]
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Upon denial of the state's motion for rehearing, the dissent
argued that "[one should not be permitted to exhibit a weapon to
another and commit several offenses against that person and be
liable for punishment for only one offense. '6 7 The dissent dis-
agreed that the evidence showed that the assault was continuous
and uninterrupted. Upon comparing past holdings of the court,
the dissent expressed its frustration with the carving analysis and
asserted that the precedential value of any one carving case was of
little or no consequence.59 As an alternative, the dissent proposed
adoption of an "intent test" which would not bar multiple prosecu-
tions against a defendant committing several crimes in the same
transaction unless the defendant had a singular criminal
objective.8 0

II. Ex PARTE MCWILLIAMS

Anticarving momentum generated by Orosco manifested itself
in Ex parte McWilliams,"' in which the court of criminal appeals,
upon the state's motion for rehearing, affirmed defendant's convic-
tions for aggravated kidnapping and aggravated robbery, 2 even
though the defendant committed the crimes in a single continuous

mon element in both crimes." 590 S.W.2d at 127.
57. 590 S.W.2d at 125.
58. Id.
59. Id. at 128.
60. The Orosco dissent explained:
[W]hen confronted with a carving problem, the trial judge [should] compare the
statutes involved by applying them to the facts of the case in order to determine
whether there are significant or substantial differences in the defendant's intent or
conduct. He [would] then analyze any differences in the light of society's interest,
including the nature of the property or personal right to be protected and the
broad objects of criminal law. Ultimately, the judge [would] determine whether
the differences are substantial enough to justify imposing multiple punishments or
permitting multiple prosecutions .

In order to determine whether prosecution should be barred for multiple of-
fenses arising out of the same transaction, the trial court should look to (1) the
definition of the offenses and (2) whether the results were the result of a single or
multiple acts. The act or acts and the intent for each act, the different injuries
incurred by the victim, should be considered.

Id. at 128, 129.
Because of its nebulous and after-the-fact nature, such an "intent test" would not have

been workable, for one does not know what a criminal's intent is at a given point in time.
61. 634 S.W.2d 815 (Tex. Crim. App. 1982).
62. Id. at 824.
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assaultive transaction against one victim. s Under the Texas carv-
ing doctrine, only the conviction for aggravated robbery would
have been allowed to stand, with the subsequent conviction consti-
tuting double jeopardy. 4 However, in its holding, the court aban-
doned the carving doctrine,6 5 which had permitted the state to
carve as large an offense out of a single criminal transaction as it
could, but allowed it to cut only once." The court adopted a new
test for defining the offense and complying with the double jeo-
pardy clauses of the state and federal constitutions: to determine
whether there is more than one punishable offense, the test is
whether each provision requires proof of a fact which the other
does not.6 7

The court abandoned the carving doctrine for the compelling
reason that it encouraged crime." In so reasoning, the court noted
that if a robber is to be deterred from kidnapping, raping, and
murdering the victim, justice and reason demand prosecution for
each of the separate offenses. 9 Otherwise, under carving, the de-
fendant would suffer no more punishment than he would had he
committed only one of the crimes.7

The court, in overruling prior Texas case law, stated that the
carving doctrine was not mandated by the double jeopardy clauses
of the federal and state constitutions, as it found the doctrine to be
based only on tradition, not supported by constitutional or statu-
tory provisions.7 '1 The doctrine having been proven unsound, the
court held that it should be abandoned.7 2 The court's rationale was
that the doctrine was a nebulous rule unique to Texas law, with
carving's lack of precedential value illustrated by the erratic use of
the different "same transaction" and "same evidence" tests.7 s Not-
ing that the double jeopardy prohibitions require a test for defin-

63. Id. at 817.
64. Id.
65. Id. at 822. See Ex parte Silvas, 632 S.W.2d 598 (Tex. Crim. App. 1982); Ex parte

Davis, 632 S.W.2d 597 (Tex. Crim. App. 1982); Ex parte Russell, 632 S.W.2d 596 (Tex.
Crim. App. 1982); Ex parte Mike, 632 S.W.2d 594 (Tex. Crim. App. 1982).

66. Quitzow v. State, 1 Tex. Ct. App. 47, 53-54 (1876).
67. 634 S.W.2d at 824. See Blockburger v. United States, 284 U.S. 299, 304 (1932).
68. 634 S.W.2d at 822.
69. Id.
70. Id.
71. Id.
72. Id. at 823.
73. Id.
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ing the "same offense,"' the court applied strict construction 7

and in lieu of carving adopted the offense defining test set forth in
Blockburger v. United States.7 That test provides "that where the
same act or transaction constitutes a violation of two distinct stat-
utory provisions the test to be applied to determine whether there
are two offenses or only one, is whether each provision requires
proof of a fact which the other does not."'77 It is the separate statu-
tory elements of each offense which must be examined under this
test, even though there may be a substantial overlap in the proof
of each offense at trial. 8

Two strong dissents were issued denouncing the abandonment
of the carving doctrine. The first dissent enumerated six points in
disagreeing with the majority: (1) carving's abandonment will not
achieve deterrence, as Texas law provides for high maximum pun-
ishment for each felony; (2) carving is mandated by the Texas
Constitution, as it has had constitutional application and basis for
a century; (3) other jurisdictions besides Texas use a "same trans-
action" rule; (4) carving's inconsistent application is undeniably
true, but that can only justify doctrinal reform, not abolishment;
(5) legislative rejection of a proposal to reform the doctrine indi-
cates -the legislature's unwillingness to change a well established
rule of law; and (6) strict construction of the constitutional term
"same offense" is impossible, as the court adopts a doctrine that
will create new difficulties. 7 The second dissent traced the origin
of carving, and then noted that during the doctrine's 105-year exis-
tence in Texas, the legislature had rejected opportunity to repeal,
amend, alter, or modify it.s0 That dissent also urged that sound
policy considerations supporting the doctrine were not invalidated
by the majority, namely, the people are better served by the state
"taking its best shot" with the first prosecution, in light of the fun-
damental unfairness of repeated trials for the same illegal conduct.

74. Id. at 824. "[Ciommon sense tells us that robbery and kidnapping are not the
'same offense.'" State's Motion for Rehearing at 3 (emphasis added).

75. 634 S.W.2d at 824. After discarding a court-made doctrine, the court opted to de-
cide double jeopardy questions under the strict construction of the federal and state
constitutions.

76. 284 U.S. 299 (1932).
77. Id. at 304.
78. Brown v. Alabama, 619 F.2d 376, 378 (5th Cir. 1980).
79. 634 S.W.2d at 824-28 (Roberts, J., dissenting).
80. Id. at 828-35 (Clinton, J., dissenting).

[Vol. 14:495504
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In parting with the Texas carving doctrine, the dissent concluded
that "a slender majority of the Court exposes the citizens to a risk
of deprivation of liberty unequaled in the annals of Texas
jurisprudence.""'

It is true that Texas provided greater protection against
double jeopardy than the minimums required by the fourteenth
amendment,82 but the change in the law still comports with federal
constitutional standards as interpreted by the United States Su-
preme Court.8 The court of criminal appeals corrected prior in-
consistencies insofar as it rid the Texas law of a troublesome and
difficult doctrine to apply. No longer will there be arbitrary choices
made on whether to use the "same transaction" or "same evi-
dence" test. Also, the inherent difficulty of deciding what consti-
tutes the "same transaction" for purposes of carving has been
eliminated. However, the majority probably overstated the argu-
ment that deterrence will be abandoned by carving's abandon-
ment. Although separate convictions and multiple punishments for
several acts of violence against one victim may appeal to one's
sense of justice, the practical deterrent effect upon the criminal de-
fendant is mitigated by the severe punishments for each felony im-
posed by Texas law.8 4 Also, it is doubtful whether criminals com-
mitting such crimes stop to consider, or even know or care about,
the law pertaining to jeopardy.85 In any event, the adopted Block-
burger test will add uniformity to the Texas law. 6

81. Id. at 834-35.
82. Id. at 826.
83. Id. at 824. On several occasions, the United States Supreme Court rejected oppor-

tunities to adopt a "same transaction" test analogous to carving. Justices Brennan, Mar-
shall, and Douglas advocated such an approach. See, e.g., Brown v. Ohio, 432 U.S. 161, 170
(1977) (Brennan, J., joined by Marshall, J., concurring); Harris v. Washington, 404 U.S. 55,
57 (1971) (Douglas, Brennan & Marshall, JJ., concurring); Ashe v. Swenson, 397 U.S. 436,
448-60 (1970) (Brennan, J., joined by Douglas & Marshall, JJ., concurring).

84. 634 S.W.2d at 825 (Roberts, J., dissenting).
85. Amicus Curiae Brief in Support of Motion of Rehearing on Behalf of Applicant,

Steven [sic] McWilliams at 2.
86. See 634 S.W.2d at 824. However, Blockburger has not been the only federal test

used to define the offense. Professor Walter W. Steele, Jr., in an excellent analysis of double
jeopardy, summarized the rules applied by the United States Supreme Court as follows:

Blockburger Rule: There can be separate successive convictions under sepa-
rate statutes if each statute contains an element that the other does not. [Block-
burger v. United States, 284 U.S. 299 (1932)].

Brown Rule: If proof of the statutory elements of a crime necessarily includes
proof of all statutory elements of another crime, then only one conviction can be

19831
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To assess the impact of the abandonment of the Texas carving
doctrine, the offense charged and the ultimate time served by
criminal defendants must be considered. Resulting implications
may be discerned through an analysis of (a) prosecutorial plea bar-
gaining leverage; (b) successive prosecutions and multiple punish-
ments; and (c) lesser included offenses.

A. Prosecutor's Increased Plea Bargaining Leverage

With carving's abandonment, the adversarial atmosphere be-
tween prosecutor and defendant changes. If the prosecution stacks
the charges, the prosecutor can obtain greater punishment (note
that carving limited punishment), and his plea bargaining position
is enhanced. With more counts placed in the indictment, greater
leverage in plea bargaining for the prosecutor naturally results."
The prosecutor can more readily obtain agreements for less
favorable pleas from the defendant. That ability stems from pres-
sure placed upon the defendant to bargain in the same transaction
on the several charges for which he is indicted, as the prosecutor
has the option of trying the offenses in one trial or separate trials.
Former acquittal or conviction will not be a bar to successive pros-
ecutions unless the "same offense" is involved. The only limit on
prosecution will be collateral estoppel, made applicable to the
states as part of the guaranty against double jeopardy in Ashe v.
Swenson.88 However, the increased leverage may not be significant
in some cases, as the prosecution may desire only one conviction in
light of the present parole provisions in Texas, under which the

had, and it matters not which crime is adjudicated first. [Brown v. Ohio, 432 U.S.
161 (1977)].

Harris-Vitale Rule: Proof of criminal conduct in one trial and conviction can-
not be used again in a prosecution for another crime under a second statute even
though the elements in the two statutes are not necessarily the same. [Harris v.
Oklahoma, 433 U.S. 682 (1977); Illinois v. Vitale, 447 U.S. 410 (1980)].

Steele, A Review of the Jeopardy Defense in Texas, 12 Tax. TacH L. Rav. 393, 411-12
(1981).

87. With carving's abandonment enhancing the possibility of multiple convictions,
prosecutors may opt to place several counts in one indictment. Previously, except for of-
fenses defined in chapter 3 of the Penal Code, only one conviction could be had on an
indictment even though it contained more than one count. Santoscoy v. State, 596 S.W.2d
896, 902 (Tex. Crim. App. 1980).

88. 397 U.S. 436 (1970). Collateral estoppel "means simply that when an issue of ulti-
mate fact has once been determined by a valid and final judgment, that issue cannot again
be litigated between the same parties in any future lawsuit." Id. at 443.
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defendant is eligible for parole in most cases after having received
credit for serving twenty years of sentence regardless of the sen-
tence imposed.89

B. Successive Prosecutions and Multiple Punishments

Following carving's abandonment, there is no reason to treat a
former conviction differently from a former acquittal, as the
adopted federal test applies to both.e0 The United States Supreme
Court has held that the double jeopardy clause of the fifth amend-
ment protects against (1) a second prosecution for the same offense
after acquittal, (2) a second prosecution for the same offense after
conviction, and (3) multiple punishments for the same offense."
The initial question encountered in double jeopardy problems asks

89. TEX. CODE CRIM. PRO. ANN. art. 42.12 (Vernon 1979), provides in part:
Sec. 15. (a) ... The period of parole shall be equivalent to the maximum

term for which the prisoner was sentenced less calendar time actually served on
the sentence ....

(b) A prisoner under sentence of death is not eligible for parole. If a prisoner
is serving a sentence for the offenses listed in Section 3f(a)(1) of this Article [capi-
tal murder, aggravated kidnapping, aggravated rape, aggravated sexual abuse, and
aggravated robbery], or if the judgment contains an affirmative finding under Sec-
tion 3f(a)(2) of this Article [a finding that the defendant used or exhibited a
deadly weapon during the commission of a felony offense or during immediate
flight therefrom], he is not eligible for release on parole until his actual calendar
time served, without consideration of good conduct time, equals one-third of the
maximum sentence or 20 calendar years, whichever is less, but in no event shall he
be eligible for release on parole in less than two calendar years. All other prisoners
shall be eligible for release on parole when their calendar time served plus good
conduct time equals one-third of the maximum sentence imposed or 20 years,
whichever is less.

To illustrate, if the prosecution obtains a 30-year sentence for aggravated robbery
against a defendant accused of both aggravated robbery and aggravated kidnapping, the
defendant will be eligible for parole in ten years. The prosecution may be dissatisfied with
that conviction and proceed to obtain cumulative punishment in the form of a 30-year sen-
tence for aggravated kidnapping. That sentence effectively prolongs the time for parole eli-
gibility to the 20-year maximum. However, if the prosecution secures a 60-year sentence in
the first prosecution, successive prosecutions for consecutive sentences may be deemed less
desirable, as the defendant will be eligible for parole after 20 years served in any event.

However, it should be noted that the Board of Pardons and Paroles does consider the
seriousness of the offense in making parole decisions and it would probably make a differ-
ence in the case of a defendant convicted of both kidnapping and robbery as opposed to the
case of a defendant convicted of only kidnapping.

90. See Blockburger v. United States, 284 U.S. 299 (1932).
91. See, e.g., Albernaz v. United States, 450 U.S. 333, 343 (1981); Illinois v. Vitale, 447

U.S. 410, 415 (1980); Whalen v. United States, 445 U.S. 684, 688 (1980); Brown v. Ohio, 432
U.S. 161, 165 (1977); North Carolina v. Pearce, 395 U.S. 711, 717 (1969).
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what violations constitute the "same offense" for the purposes of
double jeopardy. The Supreme Court has held that once "Congress
has defined a statutory offense by its prescription of the 'allowable
unit of prosecution,' that prescription determines the scope of pro-
tection afforded by a prior conviction or acquittal. Whether a par-
ticular course of conduct involves one or more distinct 'offenses'
under a statute depends on this congressional choice.' 2 There
must be clear legislative intent to authorize cumulative punish-
ments where two statutory provisions proscribe the same offense.' 3

However, if the statutory offenses are not the "same" under the
Blockburger test, consecutive sentences shall be imposed unless
the court provides otherwise." Albernaz v. United States" is an
illustrative example that considers prohibitions against successive
prosecutions and multiple punishments for the "same offense." In
that case, the Supreme Court upheld separate convictions and
multiple punishments (consecutive sentences) for conspiracy to im-
port and conspiracy to distribute marijuana, where the same act or
transaction violated two distinct statutory offenses, and the legisla-
tive branch intended that those acts be punished cumulatively."
Albernaz reaffirmed the Blockburger rule even though separate of-
fenses arose out of a single transaction. 7 A related question under
Texas law is whether the trial judge's discretion to impose consecu-
tive or concurrent sentences will be affected by adoption of the

92. Sanabria v. United States, 437 U.S. 54, 69-70 (1978).
93. Whalen v. United States, 445 U.S. 684, 692 (1980).
94. Id. at 693.
95. 450 U.S. 333 (1981). 0
96. Id. at 343. The Fifth Circuit concluded:
Blockburger is not a constitutional "litmus test" for determining whether a partic-
ular sentence violates the double jeopardy clause. Rather, as the Supreme Court
made clear in Whalen (445 U.S. 684 (1980)], Blockburger is "a rule of statutory
construction. .. relied on. . .to determine whether Congress has in a given situ-
ation provided that two statutory offenses may be punished cumulatively." .
[Tihe essential inquiry is Congress' intent.

United States v. Hawkins, 658 F.2d 279, 287 (5th Cir. 1981) (quoting Whalen v. United
States, 445 U.S. 684, 691 (1980)).

97. 450 U.S. at 344-45 n.3. The court stated:
It is well settled that a single transaction can give rise to distinct offenses under
separate statutes without violating the Double Jeopardy Clause. See, e.g., Harris
v. United States, 359 U.S. 19, 22 (1959); Gore v. United States, 357 U.S. 386, 391
(1958). This is true even though the "single transaction" is an agreement or con-
spiracy. American Tobacco Co. v. United States, 328 U.S. 781, 789 (1946).
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federal test.98

Even if consecutive sentences may be imposed for violation of
offenses not the same, "successive prosecutions will be barred in
some circumstances where the second prosecution requires the re-
litigation of factual issues already resolved by the first."9 That
concern was expressed by the court of criminal appeals in Ex parte
Rogers,100 decided two weeks after McWilliams was decided on re-
hearing. In Rogers the defendant was convicted of murder with
malice and robbery by assault, with concurrent sentences of life
and sixty years, respectively. 101 The offenses occurred during one
episode or transaction. At an evidentiary hearing, appellant failed
in his proof to show that the two convictions were violative of the
carving doctrine, and the court found that, without a credible ac-
count of the murder trial, it could not be determined whether
" 'the second prosecution [for robbery] requires the relitigation of
factual issues already resolved by the first [for murder].' "1102 How-
ever, a concurring opinion'03 found the court's reference to Ashe v.
Swenson'0 ' and collateral estoppel unjustified, since the defendant
was convicted in both cases and no issue in the first case had been
decided in his favor.10 5

Thus, with carving's abandonment in Texas, if the prosecution
is dissatisfied with the sentence obtained for one "offense," it may

98. TEx. CODE CRIM. PRO. ANN. art. 42.08 (Vernon 1979) provides:
When the same defendant has been convicted in two or more cases, and the

punishment assessed in each case is confinement in an institution operated by the
Department of Corrections or the jail for a term of imprisonment, judgment and
sentence shall be pronounced in each case in the same manner as if there had
been but one conviction, except that in the discretion of the court, the judgment
in the second and subsequent convictions may either be that the punishment shall
begin when the judgment and sentence in the preceding conviction has ceased to
operate, or that the punishment shall run concurrently with the other case or
cases, and sentence and execution shall be accordingly.

Id. (emphasis added).
Whether the Texas Legislature would intend cumulative punishment in a particular

case is difficult of determination, for sources of legislative intent in Texas have been virtu-
ally nonexistent. Gillette v. State, 588 S.W.2d 361, 364, 368 (Tex. Crim. App. 1979) (Rob-
erts, J., dissenting).

99. Brown v. Ohio, 432 U.S. 161, 166-67 n.6 (1977).
100. 632 S.W.2d 748 (Tex. Crim. App. 1982).
101. Id. at 749.
102. Id. at 750 (quoting Brown v. Ohio, 432 U.S. 161, 166-67 n.6 (1977)).
103. Id. at 750 (Odom, J., concurring).
104. 397 U.S. 436 (1970).
105. 632 S.W.2d at 750.
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decide to prosecute again for another "offense." This result occurs
provided the Blockburger rule of statutory construction would al-
low a successive prosecution (permissible if each provision requires
proof of a fact which the other does not). Therefore, the prosecu-
tion can seek the maximum punishment authorized for each of-
fense, emphasizing the distinct nature of each offense. Also, the
same evidence of concurrent offenses can be used as res gestae.'06

Evidence of other criminal episodes is admissible in unusual cir-
cumstances, only as it relates to the crime charged. 10 7 When other
concurrent offenses are presented to the jury, the jurors are aware
of those offenses in assessing punishment for the specific offense
charged.108

For example, in an aggravated kidnapping trial in which the
defendant also is alleged to have committed robbery, the prosecu-
tion could bring in evidence of robbery, and if the prosecutor is
dissatisfied with the results of that trial, there can be prosecution
for robbery with evidence of aggravated kidnapping brought in.
Thus, the prosecution can obtain separate convictions and separate
punishments on both, assisted by evidence of an "offense"
presented twice.

106. In Ward v. State, 581 S.W.2d 164 (Tex. Crim. App. 1979), the court provided:
It is well established that where an offense is one continuous transaction or where
another offense is part of the case on trial or is closely interwoven with the case on
trial, proof of all facts relating to the transaction or other offense is proper as a
part of the res gestae of the offense charged.

Id. at 167.
107. Chambers v. State, 601 S.W.2d 360, 362 (Tex. Crim. App. 1980). The court stated:
Evidence of unrelated offenses committed by a defendant is generally not admissi-
ble, since a defendant may not be tried for some collateral crime or for being a
criminal generally. There is an exception to the general rule where evidence of the
commission of other offenses by the accused is introduced to establish the identity
of the person or crime, intent, motive, system, or as part of the res gestae.

Id. (citations omitted).
108. Luck v. State, 588 S.W.2d 371, 375-76 (Tex. Crim. App. 1979). In Luck the court

concluded:
Where an offense is one continuous transaction, or another offense is part of the
case on trial or blended or closely interwoven, proof of all such facts is proper.
Such an extraneous offense is admissible to show the context in which the crimi-
nal act occurred; this has been termed the "res gestae," under the reasoning that
events do not occur in a vacuum and that the jury has a right to hear what oc-
curred immediately prior to and subsequent to the commission of that act so that
they may realistically evaluate the evidence. Therefore, it is not necessary to give
a limiting instruction on an extraneous offense which constitutes a part of the res
gestae of the offense for which an accused is on trial.

Id. (citations omitted).
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C. Lesser Included Offenses

An additional issue raised by McWilliams is whether the
adopted Blockburger test will apply to lesser included offenses as
defined in Texas.10 9 A lesser included offense may be "established
by proof of the same or less than all of the facts required to estab-
lish the commission of the offense charged . . . ." A basic con-
struction problem has been whether the statutory language means
the evidence presented in the case or the "factual elements" of the
offense.' Because Texas cases have applied the evidentiary stan-
dard to define lesser included offenses, they are arguably in conflict
with the Blockburger test, which examines the separate "statutory
elements" of each offense.' It is possible that "even though an
offense is a lesser included offense of another under state law, a
person may be convicted and punished for both under Block-
burger."' " Also, there exists the question under the state eviden-
tiary standard "whether upon acquittal of the greater offense, re-
trial on a lesser included offense is permissible."11 4 Restated,
because of the different state and federal tests, the question arises
under Texas law whether a person may be tried for offenses which
may be the same under the Texas evidentiary test, even though
under the Blockburger standard the defendant could be tried for
more than one offense.

The Supreme Court in Brown v. Ohio'1 5 held that the double
jeopardy clause forbids successive prosecutions and multiple pun-
ishment for a greater and lesser included offense, regardless of the
sequence of prosecution."16 If the court of criminal appeals inter-
prets "lesser included offense" to be established by proof of "fac-
tual elements" expressly defined by statute, then conflict between
Blockburger and Texas construction of lesser included offenses will

109. 634 S.W.2d at 827-28 (Roberts, J., dissenting).
110. TEx. CODE CRIM. PRO. ANN. art. 37.09(1) (Vernon 1981).
111. 634 S.W.2d at 828 n.13 (Roberts, J., dissenting).
112. Id. at 827. See, e.g., Christiansen v. State, 575 S.W.2d 42, 44 (Tex. Crim. App.

1979); Campbell v. State, 571 S.W.2d 161, 162 (Tex. Crim. App. 1978); Hazel v. State, 534
S.W.2d 698, 700-01 (Tex. Crim. App. 1976).

113. 634 S.W.2d at 828 (Roberts, J., dissenting).
114. Brief of Amicus Curiae in Support of Appellant's Second Motion for Rehearing at

3.
115. 432 U.S. 161 (1977).
116. Id. at 169.
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be alleviated. 11
7

III. CONCLUSION

As a result of McWilliams, Texas criminal defendants will find
their protection against double jeopardy reduced, as they will be
increasingly subject to successive prosecutions and multiple pun-
ishments for more than one offense committed in a single criminal
act. Prosecutors will enjoy increased flexibility in charging, as their
plea bargaining leverage will be enhanced by their ability to try
more than one offense in one trial. Also, the Texas courts must
encounter the question of multiple punishment: that is, whether
consecutive or concurrent sentences are to be imposed upon a de-
fendant convicted of more than one offense committed in the same
criminal act. Additionally, the Texas courts must resolve how the
state's definition of "lesser included offense" is to be construed rel-
ative to the newly adopted Blockburger offense defining test. In
sum, the apparent result of McWilliams is to give the prosecutor
the greatest amount of flexibility, within constitutional limits, in
securing conviction and punishment of Texas criminal defendants.

Danny Alec Atkerson

117. A lesser included offense in Texas can be viewed as a whole or subset of the
offense charged, whereas Blockburger requires proof of independent factual elements in ex-
amining each criminal proscription for two distinct "offenses" to be found. In Day v. State,
532 S.W.2d 302 (Tex. Crim. App. 1976), which originally construed the lesser included of-
fense provision, the court held criminal trespass to be a lesser included offense of burglary,
even though the "notice" requirement of criminal trespass was not an element of burglary.
However, the court justified its decision in that the legislature included the "notice" re-
quirement to prevent prosecution of innocent trespassers. Id. at 306. In any event, the con-
cern suggested in Ex parte Rogers, 632 S.W.2d 748, 750 (Tex. Crim. App. 1982) (Odom, J.,
dissenting), may have been overstated in that it is difficult to imagine many situations
(other than Day) under which the evidentiary standard would produce different results from
the "statutory elements" test.
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