
NOTES

The Education for All Handicapped Children Act of 1975
Requires Beneficial, Not Equal, Educational Opportunity:
Board of Education v. Rowley, 102 S. Ct. 3034 (1982).

Amy Rowley was a deaf student in the Hendrick Hudson Cen-
tral School District.' School authorities had furnished Amy with a
special hearing aid but denied her parents' request that she also be
provided a sign-language interpreter.2 Dissatisfied with the dis-
trict's decision, Amy's parents, pursuant to the provisions of the
Education for All Handicapped Children Act of 1975' (the Act),
sought and received an administrative hearing before an indepen-
dent examiner concerning their request.' The examiner affirmed
the district's determination that an interpreter was not necessary
because Amy was progressing without the assistance of an
interpreter.5

Pursuant to the Act's provisions for judicial review,6 Amy's
parents filed an action in federal district court asserting that de-
nial of a sign-language interpreter was a denial of a "free appropri-
ate public education"'7 (FAPE) as guaranteed by the Act.8 The dis-
trict court found that although Amy performed well in class, she
was not performing as well or learning as much as she could with-

1. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3039 (1982).
2. Id.
3. 20 U.S.C. §§ 1401-1420 (1976).
4. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3040 (1982).
5. Id.
6. 20 U.S.C. § 1415(e) (1976).
7. Id. §§ 1401(18), 1412(1), 1413(a)(2). Section 1401(18) provides:
The term "free appropriate public education" means special education and related
services which (A) have been provided at public expense, under public supervision
and direction, and without charge, (B) meet the standards of the State educa-
tional agency, (C) include an appropriate preschool, elementary, or secondary
school education in the State involved, and (D) are provided in conformity with
the individualized education program required under section 1414(a)(5) of this
title.

8. Rowley v. Board of Educ., 483 F. Supp. 528, 529 (S.D.N.Y.), afl'd per curiam, 632
F.2d 945 (2d Cir. 1980), rev'd and remanded, 102 S. Ct. 3034 (1982).
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out her handicap.' The court reasoned that the disparity indicated
that Amy was not receiving a FAPE, which it defined as an oppor-
tunity to achieve full potential commensurate with the opportunity
provided nonhandicapped children.10 Therefore, the court con-
cluded that Amy should be provided a sign-language interpreter. 1

On appeal the Second Circuit affirmed the district court's decision
but limited its holding to the specific facts of the case.'3 The Su-
preme Court granted certiorari and reversed and remanded the
case for further proceedings consistent with its opinion. 3 The
Court, stating that courts must carefully avoid imposing their
views of preferable education methods, 14 held that the requirement
of a FAPE did not require a school district to maximize the poten-
tial of a handicapped child commensurate with the opportunity
provided other children.15

I. LAW PRIOR TO THE ACT

Two cases firmly established the handicapped child's right to
an education and provided the impetus for passage of the Act.' e In
Pennsylvania Association for Retarded Children v. Penn-
sylvania17 (PARC), a class action suit was brought on behalf of all
mentally retarded persons excluded from education and training in
Pennsylvania's public schools.' 8 At that time, Pennsylvania had
statutes which operated to indefinitely postpone admission and
deny education to handicapped children. 1' Pursuant to a consent
decree, the court enjoined the state from applying the statutes and
ordered the state to immediately provide all retarded persons be-
tween the ages of six and twenty-one with access to a free public

9. Id. at 535.
10. Id. at 534-35.
11. Id. at 529.
12. Rowley v. Board of Educ., 632 F.2d 945, 948 (2d Cir. 1980) (per curiam), rev'd and

remanded, 102 S. Ct. 3034 (1982).
13. Rowley v. Board of Educ., 102 S. Ct. 3034, 3053 (1982).
14. Id. at 3051.
15. Id. at 3048.
16. Prior to passage of the Act, decisions in more than 36 court cases had also recog-

nized the right of handicapped children to an appropriate education. States attempted to
comply but a lack of financial resources delayed implementation of the decisions which were
rendered. 1975 U.S. CODE CONG. & AD. Nzws 1425, 1431.

17. 334 F. Supp. 1257 (E.D. Pa. 1971).
18. Id. at 1259.
19. Id. at 1258.
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education and training program commensurate with their learning
capabilities.20 Additionally, the decree stated that no child sus-
pected of being mentally retarded could be subjected to a change
in his educational status without due process, including notice and
opportunity for a hearing.2

In Mills v. Board of Education,2 an action was brought on
behalf of seven handicapped school age children who had been ex-
cluded from District of Columbia schools.2 3 Plaintiffs sought to en-
join the school district and others from excluding the handicapped
children from schools and to compel the school district to provide
them an education in the public schools or alternative placement
at public expense.2 4 In its decree, the court ordered the District of
Columbia to provide each school age child with a free and suitable
public education, regardless of the child's mental, physical, or emo-
tional disability or impairment.25 Pursuant to the decree, a child
could not be excluded from a regular public school unless provided
with adequate alternative educational services suited to the child's
individual needs.26 Furthermore, the court found that an adequate
prior hearing was required to consider the adequacy of such an ed-
ucational alternative.27 The court relied on equal protection theo-
ries which would not allow handicapped children to be excluded
from educational benefits and opportunities offered others.2 8

20. Id. In addition, the court decreed that preschool education be provided handi-
capped children under six years of age. Id. Placement in a regular class environment would
be preferable to placement in a special class. Id. at 1260.

21. Id. at 1266.
22. 348 F. Supp. 866 (D.D.C. 1972).
23. Id. at 868.

24. Id.
25. Id. at 878. "Furthermore, (the District of Columbia] shall not exclude any child

resident in the District of Columbia from such publicly-supported education on the basis of
a claim of insufficient resources." Id.

26. Id.

27. Id.
28. The court considered the decisions of Bolling v. Sharpe, 347 U.S. 497 (1954) (disal-

lowed arbitrary deprivation of education in the District of Columbia); Brown v. Board of
Educ., 347 U.S. 483 (1954) (education must be made available to all on equal terms); and
Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967) (equal opportunity is a component of
due process binding on the District of Columbia under the due process clause of the fifth
amendment). 348 F. Supp. at 874-75.
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II. THE EDUCATION FOR ALL HANDICAPPED CHILDREN ACT OF

1975

In 1974, Congress, dissatisfied with the progress in meeting the
educational needs of handicapped children, passed a law that in-
creased the federal fiscal role in funding education for the handi-
capped.2 9 Passage of the law was motivated by the PARC and
Mills decisions which established the right to education for handi-
capped children.30 The statute was intended to be merely an in-
terim measure and after further study a more comprehensive act,
the Education for All Handicapped Children Act of 1975,"' was en-
acted.32 The purpose of the Act was to assure all handicapped chil-
dren an appropriate education, which included special education
and related services designed to meet individual needs.33 Addition-
ally, the Act protected the rights of handicapped children and
their parents by instituting procedural safeguards and by
financially assisting state and local education agencies in providing
funding for the education of handicapped children.3 4

III. KRUELLE GIvEs EFFECT TO PURPOSES OF THE ACT

In Kruelle v. New Castle County School District3 5 the court
found that the purpose of the Act was to secure the right of a
handicapped child to a publicly supported equal educational op-
portunitys The court noted that the right was mandated by
Brown v. Board of Education3 7 and guaranteed by PARC and
Mills. 8 The court also found that Congress intended by the Act to
provide educational services designed to increase the personal in-
dependence of the handicapped and to reduce their dependence on
society.3 9 Finally, the court found that Congress recognized the

29. Education of the Handicapped Amendments of 1974, Pub. L. No. 93-380, 88 Stat.
579.

30. 1975 U.S. CODE CONG. & AD. NEWS 1425, 1429.
31. Pub. L. No. 94-142, 89 Stat. 773 (codified at 20 U.S.C. §§ 1401-1420 (1976)).
32. H.R. REP. No. 332, 94th Cong., 1st Sess. 4 (1975).
33. 20 U.S.C. § 1400(c) (Supp. IV 1980).
34. Id.
35. 642 F.2d 687 (3d Cir. 1981).
36. Id. at 690.
37. 347 U.S. 483 (1954).
38. 642 F.2d at 690-91.
39. Id. at 691. The intent of Congress was to provide an education which would allow

the handicapped to be independent of others, including the state, within the limits of the
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need to expand federal funding to the states in order to assure the
protection of the rights of handicapped children. 0

IV. OTHER DECISIONS GIVE EFFECT TO THE REQUIREMENTS OF

THE ACT

A. Free Appropriate Public Education

The statutory definition of FAPE4 1 has generated considerable
confusion. One author has argued that appropriate education can-
not mean the best possible education available, primarily because
of ever-present financial barriers.2 On the other hand, the author
argued that it must mean more than simply opening the doors of

handicapping condition. Armstrong v. Kline, 476 F. Supp. 583, 604 (E.D. Pa. 1979), re-
manded sub nom. Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980).

Congress realized that early education and training, supported by federal funding and
guidelines, could create productive citizens and remove from the taxpayers the burden and
expenditures necessary to maintain the handicapped in an institutional setting. 1975 U.S.
CODE CONG. & AD. N.ws 1425, 1433.

40. 642 F.2d at 691. As with other federal funding legislation, a great part of the Act
concerns requirements for states to receive funds. The primary requirement is that a FAPE,
which includes special education and related services, be provided for each handicapped
child in accordance with the individualized education program (IEP) required for each
child. 20 U.S.C. § 1401(18) (1976). Special education, as defined by the Act, is instruction
specially designed to meet the unique needs of a handicapped child. Id. § 1401(16). Related
services include transportation, as well as developmental, corrective, and supportive services
necessary to enable a handicapped child to benefit from special education. Id. § 1401(17).

An IEP is to be developed for each child in a meeting attended by a representative of
the local education agency, the teacher, the parents or guardian of the child, and the child,
if appropriate. Id. § 1401(19). The IEP is to set out the child's educational program and
placement, stating the extent to which the child will be able to participate in a regular
education setting, the child's current functioning level, annual and short-term instructional
goals, and the methods by which they are to be achieved. Id. §§ 1401(19), 1412(2)(E)(5)(B).

Any educational agency receiving funds under the Act must assure procedural safe-
guards for handicapped children and their parents or guardians. Id. § 1415(a). These proce-
dures include notice to the parent or guardian of the child whenever an agency proposes or
refuses change in the identification, evaluation, or placement of the child. Id. §
1415(b)(1)(C). The procedures must also include an opportunity to appear and present com-
plaints about the agency at an impartial due process hearing. Id. § 1415(b)(2). A party dis-
agreeing with the decision rendered at the hearing may appeal to the state education
agency. Id. § 1415(c). Thereafter, any party aggrieved by the decision of the state hearing
may bring an action in any state or federal district court, without regard to the amount in
controversy. Id. § 1415(e)(2). The court' then receives the records of the administrative hear-
ings, hears additional evidence upon request, and makes an independent decision based on a
preponderance of the evidence. Id.

41. See supra note 7 and accompanying text.
42. Note, Enforcing the Right to an "Appropriate" Education: The Education for All

Handicapped Children Act of 1975, 92 HARv. L. REv. 1103, 1125 (1979).
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the regular classroom to the handicapped student.4 3 The writer
further noted that although an ideal system would allow the maxi-
mum development of each child, it is more reasonable that appro-
priateness be defined in relation to the level of services provided
nonhandicapped children within a given school system.""

Courts have also been confused by the lack of a precise defini-
tion of FAPE.45 In Tatro v. Texas,4 6 the plaintiffs' daughter suf-
fered from a congenital defect that required her to be catheterized
every three to four hours in order to function normally and to
avoid the danger of a kidney infection. 47 In preparing the child's
"individualized education program" (IEP), the local school district
failed to include the scheduling of catheterization as a related ser-
vice.4" In holding for the school district, the trial court found that a
related service had to arise from an effort to educate and catheteri-
zation was not such a related service. 49 The court noted that a dif-
ference existed between maintaining life systems and enhancing a
person's ability to learn.50 However, on appeal the Fifth Circuit
noted that without the provision of catheterization, the child could
not adequately benefit from her education because she could not
be present in the classroom.51 Therefore, the Fifth Circuit held
that catheterization was a related supportive service that was re-
quired by law to assist the child in benefitting from her special
education.52 Furthermore, the court found support for its holding
in section 1412(5) which provides that a child may be denied a reg-
ular educational setting only when the nature of the handicap is

43. Id.
44. Id.
45. In Battle v. Pennsylvania, 629 F.2d 269 (3d Cir. 1980), cert. denied, 452 U.S. 968

(1981), the court acknowledged that the Act, in requiring that educational programs be
designed to meet the handicapped child's unique needs, apparently focused on those needs
resulting from the difference between the handicapped and nonhandicapped child. Id. at
277. Therefore, the court concluded that the Act intended that educational objectives for
the handicapped be established with reference to those objectives established for the non-
handicapped. Id. Accordingly, the court found that special education must be tailored to an
individual's unique needs. Id.

46. 625 F.2d 557 (5th Cir. 1980).
47. Id. at 558.
48. Id. at 559. Related services are a component of FAPE. 20 U.S.C. § 1401(17) (1976).
49. Tatro v. Texas, 481 F. Supp. 1224, 1227 (N.D. Tex. 1979), vacated and remanded,

625 F.2d 557 (5th Cir. 1980).
50. Id.
51. Tatro v. Texas, 625 F.2d 557, 562 (5th Cir. 1980).
52. Id.
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such that education in a regular classroom with the use of addi-
tional aids and services could not be satisfactorily achieved." On
remand, the district court found that catheterization was a "re-
lated service" in this situation and, therefore, the school district
had to modify her IEP to provide for it."

In another Texas case, Espino v. Besteiro," the district court
was required to determine the scope of "related services." In Es-
pino a seven-year-old multihandicapped boy who could not ade-
quately regulate his body temperature attended an unaircondi-
tioned school.56 In order to accommodate him, the school district
placed an airconditioned cubicle for his use in the classroom.57 His
parents, however, felt that his education would be more valuable if
he were able to interact and involve himself with his classmates
and challenged the district's decision not to fully aircondition the
classroom.s The court recognized that airconditioning was a "re-
lated service" which the boy needed to attend school during the
hotter months." Furthermore, there was no evidence which indi-
cated that the classroom could not be modified." Therefore, any
denial of this related service violated the mainstreaming provi-
sions 1 of the Act." Though not a barrier in this case, the court did
note that the individual needs of a handicapped child must be

53. Id. at 563.
54. Tatro v. Texas, 516 F. Supp. 968, 977 (N.D. Tex. 1981).
55. 520 F. Supp. 905 (S.D. Tex. 1981).
56. Id. at 906.
57. Id. at 907.
58. Id. at 909. The school district argued that if it airconditioned the plaintiff's class-

room then parents of children in other classrooms as well as the children's teachers would
complain of unequal treatment. The court dismissed the argument on the grounds that "[a]
purely theoretical risk of parental or teacher complaints is probably insufficient to offset the
countervailing needs of [plaintiff] for an education with his peers 'to the maximum extent
appropriate' and does not substantially justify segregation from his classmates in the cubi-
cle." Id. at 912.

59. Id. at 911.
60. Id.
61. Under the Act, a state must:
[A]ssure that, to the maximum extent appropriate, handicapped children.. . are
educated with children who are not handicapped, and that special classes, sepa-
rate schooling, or other removal of handicapped children from the regular educa-
tional environment occurs only when the nature or severity of the handicap is
such that education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily . ...

20 U.S.C. § 1412(5)(B) (1976). This policy is known as "mainstreaming."
62. 520 F. Supp. at 911.
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weighed against the realities of limited funding. 3 In conclusion,
the court found that good grades, though indicative of an adequate
education, were not necessarily indicative of an appropriate
education."

B. Judicial Review and Remedies

Under the Act, a party dissatisfied with the evaluation or edu-
cation of a handicapped child may receive an impartial evidentiary
hearing, appeal an adverse ruling of the hearing officer to the state
education office and, finally, bring action in a state or federal dis-
trict court.6 5 In Harris v. Campbell,6 the court stated that Con-
gress intended that disputes over a handicapped child's FAPE be
heard by local and state agencies before suit may be brought. 7 The
Harris court, citing the Supreme Court's decision in San Antonio
Independent School District v. Rodriguez,68 noted the recognition
by Congress that educational issues present areas where courts
lack specialized knowledge and expertise. 9 Furthermore, the court
found that Congress thought it unwise to hastily interfere with the
informed judgments of local and state agencies.7

Although the Act implies that deference be given administra-
tive decisions, the Third Circuit, in Kruelie v. New Castle County
School District,7 1 concluded that Congress did not contemplate
court deference to agency determinations. 72 In Kruelle the plain-
tiffs unsuccessfully presented their request that the defendant
school authorities place their severely handicapped son in a resi-
dential setting.73 After the district hearing officer denied their re-
quest, the plaintiffs appealed to the state reviewing officer. 4 The

63. Id. at 912 (quoting Pinkerton v. Moye, 509 F. Supp. 107, 112-13 (W.D. Va. 1981)).
64. 520 F. Supp. at 913. Contra San Antonio Indep. School Dist. v. Rodriguez, 411

U.S. 1 (1973) (an adequate education is sufficient).
65. 20 U.S.C. § 1415(b)(2), (c), (e) (1976). For a guide for the advocate representing a

handicapped child, see Shepherd, The Repudiation of Plato: A Lawyer's Guide to the Edu-
cational Rights of Handicapped Children, 13 U. RICH. L. REv. 783 (1979).

66. 472 F. Supp. 51 (E.D. Va. 1979).
67. Id. at 55.
68. 411 U.S. 1, 42 (1973).
69. 472 F. Supp. at 55.
70. Id.
71. 642 F.2d 687 (3d Cir. 1981).
72. Id. at 692.
73. Id. at 690.
74. Id.

638 [Vol. 14:631
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state also denied the plaintiffs' request and an action was filed in
federal district court.76 The district court reversed the agencies' de-
cisions and found that, in order to receive a FAPE, the plaintiffs'
son should be provided a full-time residential program.7 The state
and local authorities appealed, challenging the reversal of the con-
clusions of the state agencies.7 The Third Circuit found that Con-
gress intended that the courts provide a de novo hearing to the
parties and that a court's role was to arrive at an independent de-
cision by reviewing the administrative record and hearing addi-
tional evidence. 8

In Anderson v. Thompson 7 9 a handicapped girl and her par-
ents brought suit because she was denied a summer school pro-
gram.80 After the state superintendent issued a decision in her
case, nearly a three-year period lapsed before the plaintiffs filed
suit in federal court.8' At trial, the question arose as to whether the
court should consider current evidence of the child's needs.82 The
court held that it would consider current evidence because no valid
purpose would be served by limiting the admissible evidence to ev-
idence which existed at the time the state administrator's decision
was rendered.83 The court reasoned that a child's needs were con-
stantly changing and that a failuie to consider current evidence
would not assure that the child was being provided an appropriate
education." Having studied the legislative history, the Anderson
court determined that Congress intended that the court not be re-
quired to affirm or reverse the state administrative decision.8 5

Rather, a court was to use its independent judgment in determin-
ing whether an individual child's placement and program were
appropriate.8 6

75. Id.
76. Id.
77. Id.
78. Id. at 692. According to the court in Espino v. Besteiro, 520 F. Supp. 905, 913

(S.D. Tex. 1981), courts have been granted broad authority to prescribe details of educa-
tional policy and order implementation of appropriate educational programs.

79. 495 F. Supp. 1256 (E.D. Wis. 1980).
80. Id. at 1260.
81. Id. at 1261.
82. Id.
83. Id.
84. Id.
85. Id. at 1260-61.
86. Id. at 1261.
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From the inception of the Act, many lower court decisions in-
terpreting its requirements had been rendered. Because no case
had reached the Supreme Court, each lower court decision revealed
a unique interpretation. It became apparent that confusion con-
cerning the Act's requirements could not be resolved until the Su-
preme Court faced the question.

V. BOARD OF EDUCATION v. ROWLEY

Amy Rowley, a deaf student, attended school in the Hendrick
Hudson Central School District in Peekskill, New York.87 Pursuant
to the Act, the district prepared an individualized program for
Amy which provided that she be given a hearing aid and educated
in a regular classroom.88 Amy's parents agreed with the IEP but
felt that she should also be provided a sign-language interpreter
and began administrative review proceedings to obtain the inter-
preter. 89 The school district decided not to provide Amy with an
interpreter and, after the decision was upheld by the New York
Commissioner of Education, Amy and her parents filed suit in fed-
eral district court. 0

The district court considered evidence which showed that
Amy was a bright child who performed above the median standard
in her class and that she was capable of performing even better if a
sign-language interpreter would be assigned to her.91 The court
reasoned that because she was not achieving her full potential, she
was not receiving a FAPE as guaranteed by the Act.92 According to
the lower court, an appropriate education for a handicapped child
should include opportunities equal to those provided a nonhandi-
capped child.98 Therefore, the court held that a sign-language in-
terpreter should be provided for Amy so that she might have the
same educational opportunity as her nonhandicapped classmates.94

87. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3039 (1982).
88. Id.
89. Id.
90. Id. at 3040.
91. Rowley v. Board of Educ., 483 F. Supp. 528, 532 (S.D.N.Y.), aff'd per curiam, 632

F.2d 945 (2d Cir. 1980), rev'd and remanded, 102 S. Ct. 3034 (1982).
92. Id. at 535.
93. Id. at 534. The district court held that an appropriate education "would require

that each handicapped child be given an opportunity to achieve his full potential commen-
surate with the opportunity provided to other children." Id.

94. Id. at 529, 534.

[Vol. 14:631
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The judgment was appealed to the Second Circuit where it was
affirmed in a per curiam decision.98

On appeal, the Supreme Court first faced the task of deter-
mining what the Act intended by FAPE. The Court found that the
Act and its legislative history contained a workable definition of
FAPE.9e The Court acknowledged that the statutory definition of
FAPE was more cryptic than comprehensive.9 7 The Court rea-
soned, however, that the definition was provided by Congress and,
therefore, should be used.98 The Court went on to note that, under
section 1401(16), a FAPE consists of an educational program
geared to meet the unique needs of a handicapped child.9 In so
noting, the Court also found that a FAPE was to be supported by
related services necessary to allow the child "to benefit" from the
program.100 According to the Court, the Act did not contain any
substantive standard that prescribed the level of education to be
provided a handicapped child.10' Therefore, the Court reasoned
that the Act, contrary to the district court's ruling, did not require
schools to maximize the potential of handicapped children in order
that the potential be commensurate with the opportunity provided
nonhandicapped children. 02

In reviewing the legislative history of the Act, the Court con-
cluded that the Act was intended more to open the doors of public
education to handicapped children than to guarantee any particu-

95. Rowley v. Board of Educ., 632 F.2d 945 (2d Cir. 1980) (per curiam), rev'd and
remanded, 102 S. Ct. 3034 (1982). The appellate court affirmed the lower court's decision
but emphasized the narrow scope of its holding, writing:

This case is not a class action in which the needs of all deaf school children are
being determined. The evidence upon which our decision rests is concerned with a
particular child, her atypical family, her upbringing and training since birth, and
her classroom experience. In short, our decision is limited to the unique facts of
this case and is not intended as authority beyond this case.

Id. at 948.
96. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3041 (1982). The district court had

determined that there was no definition within the Act and it was "left entirely to the courts
and the hearing officers to give content to the requirement of an 'appropriate education.'"
Rowley v. Board of Educ., 483 F. Supp. 528, 533 (S.D.N.Y.), aff'd per curiam, 632 F.2d 945
(2d Cir. 1980), rev'd and remanded, 102 S. Ct. 3034 (1982). Accordingly, the court created
its own standard, guided by a Harvard Law Review note. Id. at 533-34.

97. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3041 (1982).
98. Id.
99. Id.
100. Id.
101. Id. at 3042.
102. Id. at 3042, 3048.
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lar level of education once such children were admitted. 10 3 The leg-
islative reports focused on the PARC and Mills decisions, both of
which held that handicapped children must be given access to a
public education, but neither of which required any particular level
of education. 104 The Court, therefore, concluded that the legislative
history and the language of the Act provided that schools did not
have to achieve strict equality of services between handicapped
and nonhandicapped children. 0 5 In so concluding, the Court noted
that if "appropriate" was to mean "equal" and handicapped chil-
dren were provided only those services offered others, then a hand-
icapped child might receive less than an appropriate education.106

On the other hand, the Court stated that it was not the intent of
Congress that a handicapped child be furnished every service nec-
essary to maximize the child's potential. 10 7

Considering the Act and its history together, the Court held
that equal access, rather than equal opportunity, was the goal of
Congress.10 8 Furthermore, the Court stated that the access to edu-
cation which is provided must be sufficient to confer some educa-
tional benefit upon the child.109 The Court gave no test for decid-
ing the adequacy of educational benefits but did state that the
grading and advancement system constituted an important factor
in such a determination." 0

As resolved by the Court, a FAPE consistent with the Act was
one that provided individualized instruction with sufficient support
services to confer educational benefit upon the child.1" Instruction
and services were to be provided at public expense and were to
comport with the state's educational standards.1 2 Furthermore,
the instruction and services provided were to be designed to ap-
proximate the grade levels used in the state's regular classrooms
and were to be furnished in accordance with the child's IEP."

103. Id. at 3043.
104. Id. at 3044.
105. Id. at 3047.
106. Id.
107. Id.
108. Id.
109. Id. at 3049.
110. Id.
111. Id.
112. Id.
113. Id.

642 [Vol. 14:631
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The IEP should be formulated in accordance with the Act and, if
the child was mainstreamed" in the regular classroom, the IEP
should be reasonably calculated to allow the child to achieve pass-
ing marks and advance from grade to grade. " 5 Both the concurring
and dissenting opinions considered equal opportunity, not educa-
tional benefit, to be the requirement of a FAPE."6

The Court was also presented with the question of determin-
ing the role of state and federal courts in exercising the review
guaranteed by section 1415 of the Act. The school district argued
that courts were given limited authority for review of state compli-
ance with the Act's requirements and no authority to review the
substance of the state program." 7 In contrast, plaintiffs argued
that courts were given the power to exercise de novo review over
the state education policies and decisions." 8 The Rowley Court
looked to the legislative history and found that Congress had au-
thorized courts to make independent decisions." 9 According to the
Court, the purpose of the elaborate procedural safeguards found in
section 1415 was to assure compliance with the Act's substantive
requirements.2 0

Although the Court stated that the reviewing courts were to
make independent decisions, it did not intend that the reviewing
courts impose their own views on preferable educational policy on
those of the school authorities. 12 Reviewing courts were to grant
appropriate relief but were not to do so by imposing standards

114. See supra note 61 and accompanying text.
115. Board of Educ. v. Rowley, 102 S. Ct. 3034, 3049 (1982).
116. Justice Blackmun in his concurring opinion stated that he did not think that the

important question was whether the instruction and special services provided allowed a
handicapped child to benefit educationally. Rather, the relevant question was whether the
education "program, viewed as a whole, offered. . . an opportunity to understand and par-
ticipate in the classroom that was substantially equal to that given [the child's] nonhandi-
capped classmates." Id. at 3053 (Blackmun, J., concurring).

Justice White, in a dissent joined by Justices Brennan and Marshall, expressed an opin-
ion similar to that of Justice Blackmun. Justice White argued that a handicapped child
should be provided an opportunity "to eliminate the effects of the handicap, at least to the
extent that the child ... be given an equal opportunity to learn if that is reasonably possi-
ble." Id. at 3055 (White, J., dissenting).

117. Id. at 3050.
118. Id.
119. Id. (quoting S. CONF. Rm. No. 455, 94th Cong., 1st Sess. 50, reprinted in 1975

U.S. CODE CONG. & AD. NEws 1503).
120. Id. at 3050.
121. Id. at 3051.
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which were not derived from the Act.122 The Court noted that Con-
gress intended that the states, through their teachers and adminis-
trators, have the responsibility of developing proper educational
programs for handicapped children."'

The Court's opinion required that reviewing courts consider
two questions. The first question focuses on whether the state has
complied with the procedures set forth in the Act.124 Factors to be
considered in determining whether a state has complied with pro-
cedures set forth in the Act include whether a state has adopted
the plan, policies, and assurances required by the Act, and whether
the state has created an IEP for the child which meets the require-
ments of section 1401(19).125 The second question focuses on
whether the TEP developed for the particular child was reasonably
designed to allow the child to obtain educational benefit.12 6 The
Court concluded that if the requirements are met, a state is
deemed to have complied with the obligations imposed by the Act
and any further questions concerning methodology should be re-
solved by the states. 2 7 With respect to the present case, the Court
found nothing in the lower court's findings to uphold a conclusion
that Amy's educational program failed to meet the Act's substan-
tive requirements. 2 8 Rather, the Court found that Amy was receiv-
ing an adequate education, performing better than the average stu-
dent in her class, and advancing from grade to grade. 1

2
9

Furthermore, Amy was receiving personalized instruction and re-
lated services calculated to meet her educational needs.3 0 Accord-
ingly, the Court reversed the lower courts' decisions and remanded
the case for further proceedings consistent with the opinion of the
Court."'

Rowley was a case of first impression and the Supreme Court
based its decision on the Act's legislative history rather than previ-

122. Id.
123. Id.
124. Id.
125. Id. at 3051 n.27. For requirements of § 1401(19), see supra note 40 and accompa-

nying text.
126. Id. at 3051.
127. Id. at 3052.
128. Id.
129. Id.
130. Id.
131. Id. at 3052-53.
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ous interpretations of the Act or other decisions. In deciding that
Congress intended that handicapped children be afforded equal ac-
cess rather than equal opportunity, the Supreme Court overlooked
its previous holding in Brown v. Board of Education. 3 2 In Brown
the Court held that no child could be denied the opportunity of an
education and that such opportunity must be made available to all
on equal terms. 83 Additionally, the Court ignored its decision in
Lau v. Nichols.34 In Lau, a class action suit brought by non-En-
glish speaking Chinese students seeking relief from unequal educa-
tional opportunities, the Court held that a child's mere presence in
the classroom was not enough to constitute equality of treat-
ment. '3 The Lau Court reasoned that if a child could not benefit
from regular classroom instruction then necessary special services
were to be made available.'3 " According to the Lau Court, equality
of treatment did not mean precise equality, but could reasonably
mean special treatment for children who were unequal. s3 The
Court in Rowley correctly decided that a child may require special
services to benefit educationally. However, the Court strayed from
its commitment to equal opportunity as expressed in Lau.

Although the Court made no reference to the dissent in the
Rowley Second Circuit opinion, it may have been influenced by the
reasoning of Judge Mansfield's argument. Judge Mansfield argued
that the lower court's definition of an appropriate education was
erroneous because it was without support in the Act, its legislative
history, and regulations promulgated thereunder.3 8 Furthermore,
Judge Mansfield noted that the definition was borrowed from a
Harvard Law Review note.'3 9 Judge Mansfield also argued that the
lower court's definition was impractical because it imposed impos-
sible burdens upon the schools. 4" The schools would be forced to
subject all nonhandicapped children to a battery of tests in order

132. 347 U.S. 483 (1954).
133. Id. at 493.
134. 414 U.S. 563 (1974).
135. Id. at 566.
136. Id. at 568-69.
137. Id. at 566, 568. See Comment, The Handicapped Child Has a Right to an Appro-

priate Education, 55 NEB. L. REv. 637, 671 (1976).
138. Rowley v. Board of Educ., 632 F.2d 945, 952 (2d Cir. 1980) (per curiam) (Mans-

field, J., dissenting), rev'd and remanded, 102 S. Ct. 3034 (1982).
139. Id. See supra notes 42-44 & 98 and accompanying text.
140. 632 F.2d at 953 (Mansfield, J., dissenting).
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to determine their potentials and shortfalls as compared with those
of the handicapped child."" According to Judge Mansfield, Con-
gress intended that each child receive an education that would al-
low the child to be as independent of others as possible. " 2 Such an
education, it was hoped, would promote academic achievement by
the child that would near that of the child's classmates.1 4 3 Cer-
tainly, the dissenting judge was advocating an appropriate educa-
tion which benefits the handicapped child, not one which maxi-
mizes his potential commensurate with the opportunity afforded
others.

The Supreme Court attempted to resolve the confusion sur-
rounding the meaning of FAPE, however, the scope of special edu-
cation and related services has yet to be clearly defined. Perhaps
the Court intended that they be viewed with respect to the re-
quirements of a beneficial education. However, if this were true,
the Court generated more confusion in the area by failing to estab-
lish a test for determining the adequacy of educational benefits.
Although opponents may argue that the Court's opinion has halted
the advance of educational opportunites offered handicapped chil-
dren, a greater barrier may arise due to the realities of our present
economy and the impact of new, less restrictive regulations being
proposed by the Department of Education.1 44

VI. CONCLUSION

As decided in Rowley, the purpose of the Education for All
Handicapped Children Act of 1975 is to provide handicapped chil-
dren with equal access, though not equal opportunity, to a publicly
supported education. This education is to include specialized ser-
vices and instruction suited to the child's unique needs, but not
necessarily commensurate with the opportunity afforded the

141. Id.
142. Id.
143. Id.
144. 47 Fed. Reg. 33,836 (1982) (to be codified at 34 C.F.R. pt. 300) (proposed August

4, 1982). Among other provisions, the proposed regulations would allow the state educa-
tional agency to determine the intervals for routine reevaluation of a handicapped child. In
addition, they would delete requirements to document parent participation in the formula-
tion of a child's IEP, as well as the requirement for a specific timetable for conducting an
IEP meeting. The regulations would also allow a public agency to establish what it consid-
ered reasonable limitations on the provision of related services in developing a child's IEP.
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child's nonhandicapped classmates. If specialized services and in-
struction are provided accordingly, the handicapped child should
derive a benefit from his education. Although Rowley resolved the
confusion surrounding certain requirements of the Act, further
clarification is required in order that handicapped children be pro-
vided the education originally intended by Congress. Congress,
faced with the Rowley decision and proposed regulations, has the
opportunity to take actions which will assure that its initial goals
are fulfilled. Its failure to do so will only harm those children for
whom the Act was enacted to protect.

Martha Harris


