
NOTES

Abandonment of the Surface Destruction Test in Determining Own-
ership of Unnamed Minerals: Moser v. United States Steel Corp., 26
Tex. Sup. Ct. J. 427 (June 11, 1983).

In 1949 the Gefferts executed a deed conveying the surface es-
tate of a 6.77 acre tract to the Mosers' predecessors in title. The
deed contained a reservation of "all of the oil, gas, and other miner-
als of every kind and character, in, on, under and that may be pro-
duced from said tract of land . . . .'" Substantial quantities of
uranium were subsequently discovered on the 6.77 acre tract. The
Mosers, 2 as surface owners, sued the Gefferts3 to establish owner-
ship of the uranium. 4 The Gefferts, as owners of the mineral estate,
counterclaimed to establish that uranium was one of the "other min-
erals" reserved from the conveyance of the surface estate.' Relying
on the Texas Supreme Court's test for determining ownership of un-
named minerals in Reed v. Wylie (Reed /),6 the trial court held that
the uranium was part of the mineral estate retained by the Gefferts
in the 1949 deed.7 The court of civil appeals, relying on the supreme
court's modification of the Reed [ test announced in Reed v. Wylie

1. Moser v. United States Steel Corp., 26 Tex. Sup. Ct. J. 427, 427 (June 8, 1983).
2. The Mosers, as plaintiffs, were Margaret Lyne Moser, individually and as in-

dependent executrix and testamentary trustee of the estate of Catherine Carol Lyne, and
Margaret's husband, William Barnett Moser, Jr., as independent executor and testamentary
trustee of the estate of Catherine Carol Lyne. 1d at 427 n.l.

3. The Gefferts, as defendants, included all persons who owned the mineral estate in
the 6.77 acre tract, the Gefferts' mineral lessees (United States Steel Corporation and N.M.
Uranium, Inc.), and Atlantic Richfield Company, owner of an overriding royalty interest.
Id. at 427 n.2.

4. Id. at 427.
5. Id
6. 554 S.w.2d 169 (Tex. 1977) [hereinafter cited as Reed I].
7. 26 Tex. Sup. Ct. J. at 427. Special issues were submitted to the jury based on the

test set out by the Texas Supreme Court in Reed . Due to the jury finding that there would
have been no substantial surface destruction at the time the deed was executed, the trial
court held the uranium was a part of the mineral estate retained by the Gefferts in the 1949
deed. Id For discussion of the Reed I test see infra notes 42-50 and accompanying text.
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(Reed IJ),8 found as a matter of law that at the time of trial the only
reasonable method of mining uranium from the tract was by in situ
leaching or solution mining, a process which the court found did not
result in substantial destruction of the estate.9 Accordingly, the
court of civil appeals affirmed.' 0 The Texas Supreme Court af-
firmed the judgments of the courts below," but in so doing, it aban-
doned the Reed and Acker approach for determining ownership of
unnamed minerals' 2 and announced a new test.' 3 The court held
that a severance of minerals in an "oil, gas and other minerals"
clause includes all substances within the ordinary and natural
meaning of that word, whether their presence or value is known at
the time of extraction.'4 The court also held that uranium was a
mineral within the ordinary and natural meaning of that word as a
matter of law.' 5

I. DETERMINATION OF OWNERSHIP OF UNNAMED MINERALS IN

TEXAS

In Texas a grant or reservation of minerals by the fee owner in
a deed or lease effects a horizontal severance of the mineral estate
from the surface estate.' 6 The mineral owner, as owner of the domi-

8. 597 S.W.2d 734 (Tex. 1980) [hereinafter cited as Reed Il]. After the Mosers' appeal
to the court of civil appeals, but prior to final disposition by that court, the Texas Supreme
Court announced their decision in ReedlI. In Reed1I the supreme court modified the test
of Reed I in several ways. 26 Tex. Sup. Ct. J. at 427. For discussion of the ReedII test and
its modifications of Reed I see infra notes 51-58 and accompanying text.

9. Moser v. United States Steel Corp., 601 S.W.2d 731, 734 (Tex. Civ. App.-Eastland
1980), afl'd, 26 Tex. Sup. Ct. J. 427 (June 8, 1983). Solution mining or in situ leaching is a
process by which wells are drilled into ore horizons containing uranium and solvents are
injected through these wells to capture the uranium from the land in solution form. The
solution is then piped to a processing plant and processed into uranium oxide, which is the
product sold in the marketplace. Id

10. Id at 734. A Texas court of appeals opinion rendered prior to Acker v. Guinn, 464
S.W.2d 348 (Tex. 1971), and the Reed decisions held that uranium belonged to the mineral
estate. Cain v. Neumann, 316 S.W.2d 915 (Tex. Civ. App.-San Antonio 1958, no writ).
The Moser court of appeals, however, declined to follow Cain because that decision pre-
ceded Acker and Reed 1. 601 S.W.2d at 734.

11. 26 Tex. Sup. Ct. J. at 427.
12. For discussion of the Reed and Acker approach for determining ownership of un-

named minerals see infra notes 31-62 and accompanying text.
13. 26 Tex. Sup. Ct. J. at 429.
14. Id
15. Id
16. Id at 428; Acker v. Guinn, 464 S.W.2d 348, 352 (Tex. 1971); Humphreys-Mexia

Co. v. Gammon, 113 Tex. 247, 250, 254 S.W. 296, 299 (1923); Texas Co. v. Daugherty, 107
Tex. 226, 233-34, 176 S.W. 717, 718-19 (1915).
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nant estate, has the right to make any use of the surface which is
necessarily and reasonably incident to the removal of the minerals.17

The mineral estate owner is liable, however, to the surface owner for
damages which arise from an excessive or negligent use of the sur-
face.' 8 When the fee ownership in a tract of land is severed into
these two separate estates, it becomes necessary to determine which
substances belong to the mineral estate and which belong to the sur-
face estate. Because this severance is generally achieved by a grant
or reservation using the phrase "oil, gas, and other minerals," Texas
courts have long struggled with the question of just what minerals
are included in the words "and other minerals."' 9 The issue usually
arises when a specific substance is discovered on or beneath a tract
of land and there is no clear expression or specific enumeration of
ownership of that substance in the grant or reservation.2 ° Case law

17. Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 810 (Tex. 1972); Getty Oil Co. v. Jones,
470 S.W.2d 618, 621 (Tex. 1971); Humble Oil & Ref. Co. v. Williams, 420 S.W.2d 133, 134
(Tex. 1967). Although the mineral owner or his lessee is entitled to use so much of the
surface estate as is reasonably necessary for the production of the minerals, he must do so
with due regard for the rights of the surface estate owner. 470 S.W.2d at 621. Recognition
of the public policy of developing resources and at the same time promoting productive use

of the surface for such purposes as agriculture led Texas courts to develop the doctrine of

available alternative means. This doctrine allows the surface owner to make a reasonable
use of the surface of the land while assuring the mineral owner or mineral lessee reasonable
access to the surface for the purposes of developing the mineral estate. The doctrine pro-
vides that when a conflict occurs between the surface owner and the mineral estate, and the
surface owner has no other choice in how he develops the surface while the dominant estate

has at least one alternative which will not interfere with the surface development, the domi-

nant estate must follow that alternative. Comment, The Surface Mineral Producer v. The Oil
and Gas Producer:'A Needfor Peaceful Coexistence, 29 BAYLOR L. REV. 907, 923 (1977). See
also Humble Oil & Ref. Co. v. West, 508 S.W.2d 812, 815-16 (Tex. 1974) (the factual con-
text, coupled with the public policy of developing resources and promoting productive agri-

cultural use, requires an accommodation between the rights of the dominant and servient
estates); Sun Oil Co. v. Whitaker, 483 S.W.2d 808, 812 (Tex. 1972) (limited doctrine of

available alternative means applies to situations in which there are reasonable alternative
methods that may be employed by the lessee "on the leased premises"); Getty Oil Co. v.

Jones, 470 S.W.2d 618, 622-23 (Tex. 1971) (lessee was enjoined from using beam-type
pumps which interfered with lessor's irrigation system and was forced to use hydraulic
pumps or beam-type pumps deep enough to avoid interference).

18. See General Crude Oil Co. v. Aiken, 162 Tex. 104, 106-08, 344 S.W.2d 668, 669-70
(1961); 1 H. WILLIAMS & C. MEYERS, OIL AND GAS LAW §§ 217, 218.8 (1983).

19. For a survey of other jurisdictions, see Reeves, The Meaning of the Word "Miner-
als," 54 N.D.L. REV. 419 (1978).

20. Although the Texas courts have had difficulty in determining which substances are

included in the term "minerals" when specific minerals are not expressly listed, they have
had no trouble in determining that oil is included in a general mineral conveyance or reser-
vation. See, e.g., Anderson & Kerr Drilling Co. v. Bruhlmeyer, 134 Tex. 574, 581-83, 136
S.W.2d 800, 804 (1940); Luse v. Boatman, 217 S.W. 1096, 1101 (Tex. Civ. App.-Fort Worth
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has established that, absent an ambiguity in the instrument, the term
"minerals" must be construed by the courts without resorting to ex-
trinsic evidence of the actual intent of the parties. 2' As a result,
Texas courts have applied and rejected various construction aids in
an effort to ascertain ownership of these unnamed substances.

A. Heinatz v. Allen.- Origin of Mineral Title Interpretation

In Heinatz v. Allen,22 the Texas Supreme Court declined to use
the scientific or technical definition of "minerals" as an aid in deter-
mining ownership of unnamed substances.2 3 The supreme court
recognized that such a definition of the term "minerals" would in-
clude "even the soil itself,"' 24 thereby eliminating any distinction be-
tween the surface and mineral estates. Rather, the court in Heinatz
stated that a grant of "mineral rights" should be interpreted "ac-
cording to their ordinary and natural meaning."25 In applying this
test the court concluded that substances such as sand, gravel, and
limestone were not minerals within the ordinary and natural mean-
ing of the word unless they were rare and exceptional in character or
possessed a peculiar property giving them special value.26 The court
concluded that because the limestone in question was only valuable

1919, writ refd), cited with approval in Elliot v. Nelson, 113 Tex. 62, 70, 251 S.W. 501, 504
(1923). Texas, therefore, follows the majority rule which holds that the term "mineral,"
when used alone, includes oil and gas unless there is demonstrated intention to the contrary.
I E. KUNTZ, A TREATISE ON THE LAW OF OIL AND GAS § 13.3, at 300 (1962 & Supp. 1983).
The majority rule has also been followed in Illinois, Kansas, Kentucky, Michigan,
Oklahoma, Utah, West Virginia, and "possibly" in Louisiana and Mississippi. Id at 303.

21. See Southland Royalty Co. v. Pan American Petroleum Corp., 378 S.W.2d 50, 55
(Tex. 1964); Anderson & Kerr Drilling Co. v. Bruhlmeyer, 134 Tex. 574, 581, 136 S.W.2d
800, 805 (Tex. 1940); Williford v. Spies, 530 S.W.2d 127, 130-31 (Tex. Civ. App.-Waco
1975, no writ).

22. 147 Tex. 512, 217 S.W.2d 994 (1949).
23. Id at 517-18, 217 S.W.2d at 997. Heinatz did not actually interpret the phrase "oil,

gas and other minerals" but did determine that limestone without special value was not
included in the devise of "mineral rights." Id. at 518, 217 S.W.2d at 997.

24. Id. at 517, 217 S.W.2d at 997. "[T]he scientific or technical definition of minerals is
so broad as to embrace not only metallic minerals, oil, gas, stone, sand, gravel and many
other substances, but even the soil itself." Id at 517, 217 S.W.2d at 997. See also Psencik v.
Wessels, 205 S.W.2d 658, 661-62 (Tex. Civ. App.-Austin 1947, writ ref'd) (reservation of
'minerals" did not include sand and gravel).

25. 147 Tex. at 517, 217 S.W.2d at 997.
26. Id at 518, 217 S.W.2d at 997. Although Heinatz suggested that limestone which

could be used for the manufacture of cement would be included in the reservation of "other
minerals," this suggestion was later rejected in Atwood v. Rodman, 355 S.W.2d 206, 213
(Tex. Civ. App.-El Paso 1962, writ refd n.r.e.), cited with approval in Acker v. Guinn, 464
S.W.2d 347, 351 (Tex. 1971).
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for building purposes and was located on or near the surface, it was
reasonably considered part of the soil belonging to the surface estate
rather than to the mineral estate.2" In support of its conclusion, the
court stated that the fact that a substance is recoverable only by a
surface destructive method, although not decisive of the question, is
a factor which should be used with others in determining that the
substance was not included in a conveyance or reservation of miner-
als. 8 The Heinatz test was followed by several appellate courts2 9

until the Texas Supreme Court announced its opinion in Acker v.
Guinn .30

B. Acker v. Guinn: Origin of the Surface Destruction Test

In Acker the supreme court shifted its primary emphasis to a
consideration of the effect that extraction of the unnamed substance
would have on the surface estate. The question in Acker was
whether a conveyance of an interest in "all of the oil, gas and other
minerals" included iron ore.3' Although the rule of eusdem
generis32 had been used by several Texas courts in determining
whether an unnamed substance was included as part of the mineral
estate or the surface estate,33 the court in Acker specifically rejected
its application to minerals.34

In Acker the supreme court, relying on a law review article

27. 147 Tex. at 518, 217 S.W.2d at 997.
28. Id. at 518-19, 217 S.W.2d at 998.
29. See, e.g., Atwood v. Rodman, 355 S.W.2d 206, 213, 215 (Tex. Civ. App.-El Paso

1962, writ refd n.r.e.); Eldridge v. Edmonson, 252 S.W.2d 605, 605 (Tex. Civ. App.-East-
land 1952, writ refd n.r.e.).

30. 464 S.W.2d 348 (Tex. 197 1). Although Heinatz has been superseded by Acker, it
has not been specifically overruled.

31. Id. at 349.
32. Ejusdem generis was defined in Acker as "the scope of general words following an

enumeration of particulars . . . restricted to things within the description, of the same kind
or nature as the particulars enumerated." Id at 349-50.

33. See, e.g., Right of Way Oil Co. v. Gladys City Oil, Gas & Mfg. Co., 157 S.W. 737,
739-40 (Tex. 1913) (construing "the right to take and use all the timber, earth, stone and
mineral existing or that may be found within the right of way hereby granted" not to include
oil); Acker v. Guinn, 451 S.W.2d 549, 552 (Tex. Civ. App.-Tyler 1970), afd, 464 S.W.2d
348 (Tex. 1971); Fleming Found. v. Texaco, 337 S.W.2d 846, 851-52 (Tex. Civ. App.-
Amarillo 1960, writ refd n.r.e.) (construing "oil, gas and other minerals" not to include
water).

34. 464 S.W.2d at 350. See also Anderson & Kerr Drilling Co. v. Bruhlmeyer, 134 Tex.
574, 582, 136 S.W.2d 800, 804-05 (1940) (the ejusdem generis rule cannot be applied to ex-
clude oil and gas from a reservation of "all Minerells Paint Rock &c").
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written by Professor Eugene Kuntz,35 recognized that it was a mis-
take to attempt to discover the parties' intention on whether or not
to include or exclude a specific substance when in actuality the par-
ties had nothing specific in mind.36 Rather, the court was persuaded
by Professor Kuntz's recommendation that the intention sought
should be the general intent expressed by the parties to sever the
benefits of the mineral estate from the surface estate.37 Accordingly,
the supreme court rationalized that while it was reasonable to as-
sume that such a severance was intended to give the owner of the
mineral estate enjoyment through extraction of valuable substances
by means of wells or mine shafts, it was not reasonable to assume
that such enjoyment extended to extraction of minerals by a means
that would destroy the surface owner's enjoyment of the surface
estate.38

The court then announced the new rule for determining
whether an interest in iron ore was conveyed by a deed: "Unless the
contrary intention is affirmatively and fairly expressed, . . . a grant
or reservation of 'minerals' or 'mineral rights' should not be con-
strued to include a substance that must be removed by methods that
will, in effect, consume or deplete the surface estate. '39 The rela-
tively simple surface destruction test of Acker was used by several
appellate courts4° until the test was generally affirmed and expanded

35. Kuntz, The Law Relating to Oil and Gas in Wyoming, 3 Wyo. L.J. 107 (1949). A
more extended discussion appears in I E. KUNTZ, supra note 20, § 13.3, at 305-06.

36. 464 S.W.2d at 352.
37. While Professor Kuntz agreed that the intention test is the proper one for determin-

ing ownership of minerals, he proposed that the intention sought should be the general in-
tent rather than any supposed but unexpressed specific intent. He reasoned that the general
intent should be arrived at by considering the purposes of the grant or reservation in terms
of manner of enjoyment intended in the ensuing interests. He concluded that:

[W]hen a general grant or reservation is made of all minerals without qualify-
ing language, it should be reasonably assumed that the parties intended to sever
the entire mineral estate from the surface estate, leaving the owner of each with
definite incidents of ownership enjoyable in distinctly different manners. The
manner of enjoyment of the mineral estate is through extraction of valuable sub-
stances, and the enjoyment of the surface through retention of such substances as
are necessary for the use of the surface, and these respective modes of enjoyment
must be considered in arriving at the proper subject matter for each estate.

Kuntz, supra note 35, at 112.
38. 464 S.W.2d at 352. "It is not ordinarily contemplated, however, that the utility of

the surface for agricultural or grazing purposes will be destroyed or substantially impaired."
Id

39. Id.
40. See, e.g., DuBois v. Jacobs, 551 S.W.2d 147, 150 (Tex. Civ. App.-Austin 1977, no

[Vol. 15:699
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by the Texas Supreme Court in the first appeal of Reed v. Wylie
(Reed 1).41

C. Reed v. Wylie.- Development of the Surface Destruction Test

At issue in Reed I was whether an interest in lignite had been
reserved to the grantor in a reservation of "all oil, gas, and other
minerals on and under the land and premises. '"42 The supreme
court formulated two tests in order to determine ownership of an
unnamed substance. The primary test required the surface owner to
prove that "as of the date of the instrument being construed, if the
substance near the surface had been extracted, that extraction would
necessarily have consumed or depleted the land surface. 43 Al-
though the decision generally affirmed Acker, unlike Acker, the test
had two distinct requirements: (1) a showing that an unnamed sub-
stance lay "near the surface"; and (2) a showing that the only
method of extracting the minerals would destroy the surface. 44

Once these two showings were satisfied, the particular substance was
not a "mineral" for purposes of the instrument and was retained by
the surface owner at whatever depth it was found. 5

The second test announced, the summary judgment test, pro-
vided that if the lignite is located "at the surface" of the land, then
no further proof is required to establish the title of the surface own-
er.46 However, because the record did not prove the depth at which
the lignite was located so as to show that extraction of the lignite
would have necessarily removed or destroyed the surface of the
land, the judgment of the court of civil appeals was affirmed, and
the cause was remanded to the trial court.47

writ) (held reservation of "oil, gas, and/or other minerals" did not include any substance,

such as sand, gravel, coal, or lignite, which must be removed by surface destructive methods,
absent an express intent to the contrary); Williford v. Spies, 530 S.W.2d 127, 130 (Tex. Civ.
App.-Waco 1975, no writ) (held conveyance of "oil, gas and other minerals" did not in-
clude coal as the parties could not have intended to define "minerals" as a substance which
had to be removed by surface destructive methods).

41. 554 S.W.2d 169 (Tex. 1977).
42. Id. at 170.
43. Id. at 172.
44. Id By making the physical relationship of the mineral to the surface the control-

ling factor, the court added another dimension to the surface destruction test not found in
Acker.

45. Id
46. Id. at 173. See infra notes 57-58 and accompanying text.
47. 554 S.W.2d at 173. On remand the trial court entered a summary judgment which

held that the lignite was "at the surface" of the land and was therefore part of the surface

19841 705
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In a concurring opinion, Chief Justice Greenhill agreed with
the majority that the plaintiff did not have a right to summary judg-
ment as a matter of law.4 8 He argued, however, that the burden of
proof placed on the surface owner by the majority opinion was not
required under Acker.49 The chief justice asserted that the surface
owner should prevail if he shows "any reasonable method of pro-
duction would have destroyed or depleted the surface estate. 5 °

OnReedv. Wylie's (ReedI) second trip to the supreme court, 5'
the majority opinion, this time written by Chief Justice Greenhill,
first held that Reed, as surface owner, had satisfied the burden of
proof under Reed I's summary judgment test, holding that the lig-
nite belonged to the surface owner as a matter of law. 52 The court
opinion then overruled some of the holdings announced in Reed I
and clarified others. It first addressed the requirement that the ex-
traction method must necessarily consume or deplete the land's sur-
face. The court held that to establish title to the coal or lignite, the

estate as a matter of law. The court of civil appeals reversed and remanded. Wylie v. Reed,
579 S.W.2d 329 (Tex. Civ. App.-Waco 1979), af'd, 597 S.W.2d 743 (Tex. 1980).

48. 554 S.W.2d at 173 (Greenhill, C.J., concurring).
49. Id.
50. Id. The former chief justice wrote: "The court's more onerous burden is not re-

quired by the holding in Acker v. Guinn, and I believe that the less burdensome requirement
I would impose is more in keeping with the reasoning in that case." Id In support of his
interpretation, Chief Justice Greenhill contended that the majority holding meant that if two
methods of extraction were available on the date of the instrument, one of which would have
destroyed the surface and the other which would have not, then the substance would be
included as a "mineral" of the mineral estate because the surface-depleting method would
not have been the only method of recovering the substance. Id at 174.

51. On remand of the case, the trial court again granted Reed's motion for summary
judgment based upon the finding that the coal and lignite deposits were at the surface of the
land. The court of civil appeals again reversed, Wylie v. Reed, 579 S.W.2d 329, 333 (Tex.
Civ. App.-Waco 1979), rev'd, 597 S.W.2d 743 (Tex. 1980), and the Texas Supreme Court
once again granted Reed a writ of error. The supreme court affirmed the court of civil
appeals decision to remand the case on the issue of reformation, but reached a final decision
on the issue of the lignite ownership. 597 S.W.2d at 743.

52. 597 S.W.2d at 746. In applying the "at the surface" rule set forth in Reed 1, the
court in Reed II held that the facts in Reed II were sufficient to establish that lignite was "at
the surface" as a matter of law. In Reed 11 outcrops of lignite were found in a gully on the
property and within one-half mile of the property and the existence of oxidized lignite was
found within seven to eight feet of the surface. ReedII actually expanded the phrase "at the
surface" by holding that it was not necessary that the substance outcrop on the surface of the
property in question, but that it was sufficient if the substance is at the surface in "reason-
ably immediate vicinity." Id. at 748. As one commentator has suggested, "it would appear
that if the surface owner can establish that an outcrop exists within approximately one mile
of the property in question, he can prevail as a matter of law." Diem & Laity, Mineral
Resources, Annual Survey of Texas Law, 35 Sw. L.J. 177, 178-79 (1981).
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surface estate owner need not show that the only method of extrac-
tion was one which would destroy the surface. Instead, the court
ruled that "if the deposit lies near the surface, the substance will not
be granted or retained as a mineral if it is shown that any reasonable
method of production would destroy or deplete the surface. 53 The
Reed II opinion also overruled the requirement of Reed I that the
surface must have been destroyed "as of the date of the instru-
ment. 54 Instead, the court stated that, "[t]he test now is whether
any reasonable method, including such a method as of the date of
this opinion . . . will consume, deplete or destroy the surface."55

However, Reed II did reaffirm the Reed I statement that once
title to a near-surface mineral is established in the surface owner,
that estate will own the mineral at any depth at which it is found on
the property.56 The supreme court also attempted to clarify what it
meant in its summary judgment test of "at the surface. ' 57  That
phrase was defined as "a depth shallow enough that it must have
been contemplated that its removal would be by a surface-destruc-
tive method."58

53. 597 S.W.2d at 747-48 (emphasis added). The supreme court went on to state that
"[T]he strip-mining method of removal used in Reed is a reasonable method as a matter of
law for the purposes of this holding." Id at 748.

54. Id at 747. Application of the surface destruction test in Reed! depended upon the
state of technology and the economic conditions prevailing at the time the estates were sev-
ered. Justice Daniel's dissent in ReedI noted that by requiring a fact finding on the state of
technology at the time the instrument was executed, results would vary according to the
testimony of various experts and the fact findings of juries. 554 S.W.2d at 181-82 (Daniel, J.,
dissenting).

55. 597 S.W.2d at 747-48 (emphasis added). This change in the Reed! test was also a
change in former Chief Justice Greenhill's position in Reed! where he supported the "as of
the date of the instrument" requirement in his concurring opinion to Reed!. 554 S.W.2d at
173 (Greenhill, C.J., concurring).

56. 597 S.w.2d at 748. For an argument in favor of division, see Note, Beneath the
Surface-Destruction Test: The Dialectic of Intention and Policy, 56 TEX. L. REV. 99, 109-24
(1977).

57. The court of civil appeals held that the substance in question must "outcrop" or be
on the surface of the particular tract in order to be granted a summary judgment on the issue
of ownership. 579 S.W.2d at 334. This requirement was rejected by the Reed 1I court.
After reviewing the record in Acker, a less stringent test was adopted. If the unnamed min-
eral is at the surface in the reasonably immediate vicinity, then the requirement is satisfied.
597 S.W.2d at 748.

58. 597 S.W.2d at 746. One commentator has suggested that the phrase "must have
contemplated" implies that the court will actually examine the parties' intent as to the re-
moval means, an approach specifically rejected in Acker. He also points out that because
the parties could have reached this intent only at the time the mineral grant or reservation
was made, this definition simply reasserts Reed I's requirement that the instrument be
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In a concurring opinion, Justice Spears agreed with the major-
ity's decision that Reed owned the lignite in question, but criticized
the present state of the law.59 He disapproved of the uncertainty of
the majority's surface destruction test with its numerous possible
fact issues60 and its failure to provide "identifiable and workable
criteria to either mineral owners or surface owners."' 6' Spears pre-
ferred the formulation of a new rule that would provide stability in
land titles and that would determine the ownership of a substance
from the instrument itself.62 The Texas Supreme Court had the op-
portunity to formulate such a test when it decided Moser v. United
States Steel Corp. 63

II. MOSER V. UNITED STATES STEEL CORP.

In 1983 the Texas Supreme Court in Moser again addressed the
issue of whether an unnamed substance was included in the reserva-
tion or conveyance of "oil, gas, and other minerals."'  At issue in
Moser was whether uranium had been retained by a reservation of
"all of the oil, gas, and other minerals of every kind and character,
in, on, under and that may be produced from said tract of
land .... - The Mosers, as surface owners, sued the Gefferts to
establish ownership of the uranium.66 The Gefferts, as owners of
the mineral estate, counterclaimed to establish that uranium was
one of the "other minerals" reserved from the conveyance of the
surface estate.67 The trial court, relying on the test for determining

viewed as of the date written. See Note, Ownership of "Other Minerals." Reed v. Wylie
Speaks Again, 18 Hous. L. REV. 201, 206 (1980).

59. 597 S.W.2d at 750 (Spears, J., concurring).
60. Id.
Implicit in this holding are at least four possible fact issues which must be resolved
in order to determine whether the surface owner or the mineral estate owner is
entitled to the coal and lignite: (1) are there deposits in the "reasonably immediate
vicinity"; (2) are there deposits "at or near" the surface; (3) must the deposits "con-
form generally to the contour of the earth's surface" as suggested by Acker; and (4)
what is a "reasonable" method of recovery.

Id.
61. Id.
62. Id.

63. 26 Tex. Sup. Ct. J. 427 (June 8, 1983).
64. Id at 427.
65. Id.
66. Id.
67. Id.

708 [Vol. 15:699
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ownership of unnamed minerals in Reed J,68 held that the uranium
was part of the mineral estate retained by the Gefferts.69 The court
of civil appeals, relying on the Reed HJ70 test, affirmed the trial
court's decision finding that uranium was retained by the surface
owner as a matter of law.7' The Texas Supreme Court affirmed the
judgment of the court below, but in so doing, abandoned the surface
destruction test and announced a new test for determining owner-
ship of unnamed minerals.72 The supreme court, after reviewing
prior construction aids, 73 held that "a severance of minerals in an
oil, gas and other minerals clause includes all substances within the
ordinary and natural meaning of that word, whether their presence
or value is known at the time of extraction. 74 In its first application
of this test, the court found that uranium is a mineral within the
ordinary and natural meaning of the word as a matter of law.75 The
court stated, however, that it will continue to adhere to its previous
decisions which hold certain substances to be nonminerals as a mat-
ter of law.76

The court then addressed the issue of compensation to the sur-

68. 554 S.W.2d 169 (Tex. 1977). For discussion of the Reed I test see supra notes 42-50
and accompanying text.

69. 26 Tex. Sup. Ct. J. at 427.
70. 597 S.W.2d 743 (Tex. 1980). For discussion of the Reed 11 test see supra notes 51-

62 and accompanying text.
71. Moser v. United States Steel Corp., 601 S.W.2d 731, 734 (Tex. Civ. App.-Eastland

1980), aff'd, 26 Tex. Sup. Ct. J. 427 (June 8, 1983).
72. 26 Tex. Sup. Ct. J. at 429.
73. See, e.g., Southland Royalty Co. v. Pan American Petroleum Corp., 378 S.W.2d 50,

54 (Tex. 1964) (refused to employ the eyusdem generis rule of construction to limit the term
"oil, or gas, potash or other minerals" to hydrocarbons); Heinatz v. Allen, 147 Tex. 512, 517,
217 S.W.2d 994, 997 (1949) (scientific or technical definition of a disputed substance not
determinable of whether it is a mineral within the term "other minerals"); Cain v. Neu-
mann, 316 S.W.2d 915, 922 (Tex. Civ. App.-San Antonio 1958, no writ) (knowledge of the
parties of the value or even the existence of the substance at the time the conveyance was
executed found to be irrelevant to its inclusion or exclusion from a grant of minerals);
Psencik v. Wessels, 205 S.W.2d 658, 660-61 (Tex. Civ. App.-Austin 1947, writ refd) (ap-
proved of considering whether the substance is thought to be a mineral within the ordinary
and natural meaning of the term).

74. 26 Tex. Sup. Ct. J. at 429.
75. Id.

76. Id The cases cited by the supreme court included: Heinatz v. Allen, 147 Tex. 512,
217 S.W.2d 994 (1949) (building stone and limestone held non-minerals); Atwood v. Rod-
man, 355 S.W.2d 206 (Tex. Civ. App.-El Paso 1962, writ refd n.r.e.) (limestone, caliche,
and surface shale held non-minerals); Fleming Found. v. Texaco, 337 S.W.2d 846 (Tex. Civ.
App.-Amarillo 1960, writ refd n.r.e.); Psencik v. Wessels, 205 S.W.2d 658 (Tex. Civ.
App.-Austin 1947, writ ref'd) (sand and gravel held non-minerals).
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face owner. The supreme court noted that prior Texas cases had
established that a mineral owner's liability to a surface owner in
extraction of a specifically conveyed mineral is limited to damages
which arise from excessive or negligent use of the surface." The
court, however, did not feel such reasoning was applicable when a
grantor conveys an unnamed mineral which may destroy the surface
in a conveyance of "other minerals. ' 7  The court reasoned that
when dealing with the rights of a mineral owner who has taken title
by a grant or reservation of an unnamed substance, liability of the
mineral owner must include compensation to the surface owner for
surface destruction.79

Finally, despite recognition of the undesirable results of Acker
and Reed I, the supreme court held that because contracting parties
reasonably could have relied on those holdings, equity compelled it
to hold all contracts, leases, and deeds dealing with minerals which
were executed between February 10, 1971 (the date of the Acker
opinion), and June 8, 1983 (the date of the Moser opinion), must be
controlled by the law in effect at the time the contract or deed was
executed. 0

A. Moser: An Abandonment of the Surface Destruction Test

In Moser the Texas Supreme Court expressly abandoned the
Acker and Reed approach for determining what unnamed sub-
stances are included in the clause "oil, gas, and other minerals.'
These earlier opinions had dictated that determination of mineral

77. 26 Tex. Sup. Ct. J. at 429. See authorities cited supra note 18.
78. 26 Tex. Sup. Ct. J. at 429.
79. Id. The supreme court also noted that "this holding does not affect the statutory

duty of the mineral owner, or his lessee, to reclaim the surface after surface mining." Id. at
429 n.4. See Texas Uranium Surface Mining and Reclamation Act, TEX. NAT. RES. CODE
ANN. §§ 131.001 to -.270 (Vernon 1978). See also Surface Mining Control and Reclamation
Act of 1977, 30 U.S.C. § 1201 (Supp. V 1981) (establishes the need for surface mining and
reclamation standards). The Texas Uranium Surface Mining and Reclamation Act requires
an operator who is surface mining uranium to submit and effect a reclamation plan or lose
his performance bond and face civil and criminal penalties. TEX. NAT. RES. CODE ANN.
§§ 131.101 to -.270 (Vernon 1978). The Texas Code provides the surface owner with an
opportunity to have the land classified as unsuitable for surface mining if he believes the
land cannot be reclaimed according to the Code's strict standards. Id § 131.038, -.039, -
.047. The Code also demands all reclamation efforts to proceed as contemporaneously as
practicable with the surface mining operation. Id. § 131.102(b)(14).

80. 26 Tex. Sup. Ct. J. at 430.
81. Id. at 428. For discussion of the Acker test see supra notes 30-39 and accompany-

ing text. For discussion of the Reed tests see supra notes 41-62 and accompanying text.
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title should be based on whether a reasonable use of the surface by
the mineral owner in extracting the unnamed substance would sub-
stantially harm the surface. The court correctly recognized that ap-
plication of the Acker and Reed surface destruction test, which
required the determination of several fact issues, had resulted in title
uncertainty.82 Moser, on the other hand, returns to the primary rea-
soning used in Heinatz v. Allen,83 which held that a grant of mineral
rights should be interpreted according to their "ordinary and natu-
ral meaning. '8 4 However, Moser, unlike Heinatz, does not consider
the special value of the mineral, nor does it consider the destruction
of the surface in determining mineral ownership. Moser simply in-
cludes all substances within the ordinary and natural meaning of the
word "mineral" in a severance of minerals in an oil, gas, and other
minerals clause.85 The Moser decision represents an attempt by the
supreme court to formulate a test by which ownership of an un-
named substance can be determined from the instrument itself with-
out resort to factual investigation.

1. Determining Ownership of Unnamed Minerals Based on
Parties' Intent

The problem that plagues the supreme court in this area is its
attempt to create a rule to equitably effect the intent of the parties
concerning ownership of a substance which usually was unknown at
the time of conveyance. Relying on a law review article by Profes-
sor Kuntz,86 the supreme court first recognized in Acker that the
proper focus when construing an implied grant of minerals is the
general intent of the parties to sever the benefits of the mineral es-
tate from the surface estate, rather than the specific intent of the
parties. 87 The Moser court, however, apparently rejected Professor
Kuntz's application of his "intended enjoyment" test 88 to a fact situ-

82. 26 Tex. Sup. Ct. J. at 428.
83. 147 Tex. 512, 217 S.W.2d 994 (1949). For discussion of the Heinatz test see supra

notes 22-28 and accompanying text.
84. 147 Tex. at 517, 217 S.W.2d at 997.
85. 26 Tex. Sup. Ct. J. at 429.
86. Kuntz, supra note 35, at 112.
87. Id at 352. See supra note 37.
88. Professor Kuntz felt that "[w]hen a general grant or reservation is made of all min-

erals without qualifying language, it should be reasonably assumed that the parties intended
to sever the entire mineral estate from the surface estate, leaving the owners of each with
definite incidents of ownership enjoyable in distinctly different manners." Kuntz, supra
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ation indistinguishable from those found in Acker and Reed. 9

While Kuntz agreed that all extractable mineral substances should
be included in the mineral estate,90 the Acker and Reed courts held
that substances that must be removed by surface-destructible meth-
ods would not be included in the mineral estate.9' Professor Kuntz
criticized the surface destruction test as causing a result not intended
by the parties.92 He noted that such a test, in an effort to protect the

note 35, at 112 (emphasis added). Professor Kuntz noted that the "manner of enjoyment" of
the mineral estate is through extraction of valuable substances. Id

89. Kuntz, supra note 35, at 115. In discussing what he calls "the most difficult case
possible" for applying his proposed test, Professor Kuntz describes a fact situation in which
a new substance, a mineral by scientific definition, is located immediately beneath the top-
soil and its extraction would involve extensive excavation and destructive use of the land for
its surface purposes. Kuntz recognized that a court could rarely feel at ease making a min-
eral title determination on the basis of specific intention, instead suggesting that a solution
based on his intended enjoyment test would be less difficult. He concluded that when the
mineral owner's right of extraction could only be exercised by destruction of the surface
owner's enjoyment, the mineral owner would still retain ownership of the surface destructive
minerals, but his rights could only be exercised with compensation to the surface owner for
the damages to the surface estate. Id

At issue in Acker was whether a conveyance of an interest in "all of the oil, gas and
other minerals" included strip-mineable iron ore deposits which outcropped on the surface.
464 S.W.2d at 349-51. Reed v. Wylie, 597 S.W.2d 743 (Tex. 1980), required the determina-
tion of whether an interest in strip-mineable lignite located "at the surface" had been re-
served in a reservation of "all oil, gas and other minerals." Id at 745. In Acker and Reed
the Texas Supreme Court held that substances which must be removed by surface destructi-
ble methods would not be included in the mineral estate. ld. at 747. Commentators have
noted that although the Texas Supreme Court since Acker has cited with approval Kuntz's
"general intent" reasoning, it has failed to adopt his proposed solution to the problems it has
to face. See, e.g., Note, supra note 56, at 102, 112. Other jurisdictions have also noted this
inconsistent result. See Panhandle Coop. Royalty Co. v. Cunningham, 495 P.2d 108, 116
(Okla. 1971). See also Annot., 59 A.L.R.3d 1146, 1167 (1974) (while the Acker court ac-
cepted Professor Kuntz's reasoning, the court held that a grant or reservation of "minerals"
or "mineral rights" should not be construed to include a substance that must be removed by
surface destructive methods).

90. Kuntz, supra note 35, at 112-13. In discussing the application of his proposal he
notes the possibility of a discovery of a new substance or one that becomes very valuable by
virtue of a new scientific or technological development. He makes the foreshadowing obser-
vation that nothing but uncertainty would confront the courts in determining whether or not
the new substance was included in a general grant of minerals if the conclusion were sought
through definition of intent to include the specific substance. Kuntz proposes that if the
"manner of enjoyment" test were employed the conclusion would be an easier one. 1d at
114-15.

91. For discussion of the Acker and Reed surface destructive approaches for determin-
ing ownership of unnamed minerals see supra notes 30-62 and accompanying text.

92. Kuntz, supra note 35, at 116. In fact, Professor Kuntz cites an Arkansas decision,
Carson v. Missouri Pac. R.R., 212 Ark. 963, 209 S.W.2d 97 (1948), which employed a surface
destruction test similar to that later adopted by the Texas Supreme Court in the Acker and
Reed decisions. Kuntz, supra note 35, at 116.
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surface estate, confers upon the surface owner a valuable mineral
deposit in addition to the use of the surface. 93

Moser corrects the court's prior inconsistent application of the
"intended enjoyment" test and adopts Professor Kuntz's solution of
determining ownership of an unnamed substance whose extraction
may harm the surface. 94 Citing the Kuntz article, the court recog-
nized that the "intended" rationale dictates that the rights of the
surface owner to subsequent support and his right to the use of the
topsoil in its place have to be respected, and at the same time, the
owner of the mineral fee should have the right of extraction. 95 The
court noted that when the right of extraction can only be exercised
by destruction of the surface owner's enjoyment, liability of the
mineral owner must include compensation to the surface owner for
surface destruction. 96 Prior to Moser, once an unnamed mineral
was included under a grant of "other minerals," the mineral owner
had the right to enter the surface estate and use so much of the sur-
face as was reasonably necessary to remove the mineral.97 More-
over, the mineral owner was only liable to the surface owner for
damages which arose from an excessive or negligent use of the sur-
face in extracting the unnamed mineral.98 Moser, however, dictates
that the mineral owner, under a grant of "other minerals," is ex-
pressly restricted in his use of the surface estate by the dictates of the
"due regard" or "accommodation" doctrine.99 While previous deci-
sions had developed this doctrine as an equitable solution for two
incompatible uses, °° Moser now seems to make the accommodation
doctrine more of a correlative test.' 0' In addition, Moser deter-
mined that the liability of the mineral owner in extracting an un-
named mineral should not be limited to damages arising from
negligent or excessive use of the surface estate, but must include
compensation to the surface owner for surface destruction. 0 2

However, it is significant to note that the effect of these state-

93. Kuntz, supra note 35, at 116.
94. See supra note 89.
95. 26 Tex. Sup. Ct. J. at 429.
96. Id.
97. See supra note 16.
98. See supra note 18.
99. 26 Tex. Sup. Ct. J. at 430.

100. See supra note 16.
101. 26 Tex. Sup. Ct. J. at 430.
102. Id. at 429.
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ments is uncertain because the issue of surface destruction was not
present under the facts of Moser.1°3

2. Vesting Ownership of All Minerals in One Owner

The effect of Moser is to place the ownership of all minerals in
one party-the mineral estate owner. While this result does provide
for title certainty of minerals, it creates the opportunity for a wind-
fall to the mineral owner in a variety of ways. For example, al-
though under Moser the mineral owner is required to provide
compensation for extraction of an unnamed substance,1°4 this result
provides the mineral estate with the benefit of all minerals that may
be discovered on or underneath a tract of land. This is a result
which may not have been contemplated by the parties.10 5 If such is
the case, the surface estate and mineral estate owners are left with a
deed or lease that does not address payment of royalty amounts for
these unnamed minerals. Nor would the instrument provide a
method for calculation of compensation for surface destruction.

3. Tests for Determining Ownership of Unnamed Minerals
Applied to Leases

Moreover, it is significant to note that for the first time the tests
for determining ownership of minerals are to be applied to leases,
not just deeds. °6 Before Moser the tests announced in previous de-
cisions only dealt with an interpretation of a grant or reservation of
"oil, gas, and other minerals" found in deeds. 07 Although the im-

103. Id The Moser court of civil appeals found as a matter of law that at the time of
trial the only reasonable method of mining uranium from the tract was in situ leaching or
solution mining. 601 S.W.2d at 734.

104. 26 Tex. Sup. Ct. J. at 429.
105. For example, the parties potentially most affected by this decision are the surface

owners who own land containing strip-mineable minerals such as lignite. Before Moser,
ReedII held that an oil, gas, and other minerals clause only severed those minerals located
at or near the surface which did not destroy the surface estate. See supra notes 51-62 and
accompanying text. The surface owner, therefore, retained ownership of valuable strip-
mineable lignite deposits. Although Moser stipulates that the surface destruction test is still
in effect for determining mineral ownership for the 12 year period between Acker and
Moser, 26 Tex. Sup. Ct. J. at 430, that does not help those landowners who executed leases
prior to Acker without expressly reserving lignite and who have held out for better deals on
lignite leases. They will now find that they no longer own the lignite they thought was
theirs.

106. 26 Tex. Sup. Ct. J. at 430.
107. See Reed v. Wylie, 597 S.W.2d 743 (Tex. 1980) (Reed HI); Reed v. Wylie, 554

S.W.2d 169 (Tex. 1977) (Reed I); Acker v. Guinn, 464 S.W.2d 348 (Tex. 1971).
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plication was that such interpretative tests could be used to deter-
mine ownership of unnamed minerals in a lease which contained a
similar clause, the conclusion was never expressly dictated by prior
supreme court decisions until Moser.

However, the reasoning of Moser and prior decisions for an
interpretation of a deed's grant of "other minerals" is not as compel-
ling when applied to leases. While it is reasonable to assume that
the parties' general intent when executing a deed which grants or
reserves "oil,- gas, and other minerals" is to completely sever the
benefits of the mineral estate from the ownership of the surface es-
tate, such logic does not reasonably extend to execution of leases.
Unlike a deed, a lease is generally executed for the purpose of ex-
tracting specific minerals. The time period is fixed, and the intent as
to minerals is specific. For example, when the surface owner exe-
cutes an oil and gas lease with the clause "oil, gas, and other miner-
als" to XYZ Oil and Gas Company, his only intent is to convey the
right to explore and produce oil, gas, and those minerals which may
accompany production of these enumerated minerals. It is not the
surface owner's intent to convey to the lessee all of the minerals
which may be found underneath the surface. To give the lessee all
other minerals which may or may not destroy the surface is a result
which does not effect the intent of the parties. This conclusion is
evident from the nature and circumstances surrounding an oil and
gas lease. Although this potential windfall to the mineral owner is
avoided for these leases executed during the period between Febru-
ary 10, 1971, and June 8, 1983,108 the likelihood of this inequitable
result may only be avoided in the future by proper drafting of min-
eral instruments excluding specific minerals. Also, the mineral own-
er's potential windfall is still a very real possibility for those leases
executed prior to Acker which are now controlled by Moser.' 9

On the other hand, Moser may also provide a windfall profit to
the surface owner. After Moser landowners are put on notice that
any subsequent leases or deeds executed may subject the surface of
their land to destruction. Such a possibility will undoubtedly play a

108. All contracts, leases, and deeds dealing with minerals which were executed between
February 10, 1971 (date of theAcker opinion), and June 8, 1983 (date of the Moser opinion),
are controlled by the law in effect at the time the contract or deed was executed. 26 Tex.
Sup. Ct. J. at 430.

109. Leases executed prior toAcker which contain the clause "oil, gas, and other miner-
als" vest ownership of all the minerals in the mineral owner. Id at 429.
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factor in compensation to the smart landowner. For example, the
bonus, delay rentals, and royalties of an oil and gas lease may inher-
ently reflect compensation for the possibility that discovery and ex-
traction of an unnamed mineral could result in destruction of the
surface. The windfall profit would occur upon discovery and ex-
traction of the unnamed substance because Moser provides compen-
sation to the surface owner for surface destruction caused by
extraction of unnamed minerals. If the mineral estate is really to be
considered severed from the surface estate, the surface owner should
anticipate possible destruction of his surface by the dominant min-
eral estate,"I 0 subject to the "due regard" or "accommodation" doc-
trine, " ', and should not, in addition to compensation he receives
upon execution, receive additional compensation when the possibil-
ity of destruction actually occurs.

B. Questions Left Unresolved by Moser

Despite its efforts to provide certainty of title in mineral trans-
actions, the Moser decision raises numerous questions for surface
and mineral owners alike which will undoubtedly require judicial
clarification.

1. Law in Effect at the Time the Lease or Deed Was Executed

Most of the problems arise from the supreme court's decision
that because the contracting parties reasonably could have relied on
its holdings in Acker and Reed H1, equity compelled it to hold all
contracts, leases, and deeds dealing with minerals which were exe-
cuted between February 10, 1971,112 and June 8, 1983,113 to be "con-
trolled by the law in effect at the time the contract, lease or deed was
executed." '"14 Literally interpreted, this statement would mean that
during the time period stated, there are three available tests to apply
depending upon the date the instrument was executed. For exam-
ple, if a deed or lease was executed between February 10, 1971,11
and July 8, 1977,'16 the relatively simple surface destruction test of

110. See discussion supra note 17.
111. Id
112. Date of the Acker opinion.
113. Date of the Moser opinion.
114. 26 Tex. Sup. Ct. J. at 430.
115. Date of the Acker opinion.
116. Date of Reed I opinion.
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Acker would apply to determine ownership of an unnamed min-
eral.i " 7 If, however, the instrument was executed between July 9,
1977,118 and March 19, 1980,19 the Reed I test with its additionally
burdensome fact issues would apply. 2 0 Finally, if the deed or lease
was executed between March 20, 1980,121 and June 8, 1983,122 the
Reed II test, with its modifications of Reed I, would apply. 2 3

Although Reed II may be viewed as the completed evolution of
the surface destruction test developed in Acker and Reed I, an ex-
ample can be given to indicate the confusion and inconsistent results
that could arise. For instance, a deed which severs the surface estate
from the mineral estate is executed during the Acker period. A sub-
stance which is unnamed in the clause "oil, gas, and other minerals"
is found at a depth of 200 feet below the surface. Present production
methods indicate that extraction would not consume, deplete, or de-
stroy the surface. Under the Acker surface destruction test, the own-
er of the mineral estate would own the unnamed substance because
present production methods would not destroy the surface. If, how-
ever, the same deed or lease were executed during the period of
Reed I, a different result could occur. If it could be shown that
when the deed or lease was executed the only then-existing method
of extraction would necessarily have consumed or depleted the land
surface, then under the Reed I test ownership of the unnamed sub-
stance would belong to the surface owner. On the other hand, if the
deed were executed during the Reed I! time period and present ex-
traction methods have made the previous methods of extraction ob-
solete and therefore unreasonable; and if the land surface would not
be consumed, depleted, or destroyed, then ownership of the un-
named substance would be in the mineral owner.

Another inconsistent result could arise if the substance were
found outcropped at the surface or otherwise "at the surface."
Under Reed I or Reed II such a substance would be owned by the
surface owner as a matter of law, even if the method of extraction
would not destroy the surface estate. Location of the mineral, how-
ever, plays no part in an application of the Acker test, and regard-

117. For discussion of Acker see supra notes 30-41 and accompanying text.
118. Date following Reed I opinion.
119. Date of Reed 1H opinion.
120. For discussion of Reed I see supra notes 42-50 and accompanying text.
121. Date following Reed 11 opinion.
122. Date of Moser opinion.
123. For a discussion of Reed HI see supra notes 51-62 and accompanying text.
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less of location, if extraction of the mineral would not destroy the
surface, the substance would be owned by the mineral owner.

Although it is unlikely that the supreme court would provide
for three different tests during a time period which has previously
been controlled by Reed 1I alone, the language literally interpreted
does so provide. Moreover, if the court is concerned with protecting
parties who relied upon its decisions during the period between Ack-
er and Moser when executing mineral instruments, it is reasonable
to assume that the instruments executed during that time period
were done so in accordance with the case law at that time in order to
effect the intent of the parties. However, the different results which
could occur upon application of the three tests is not consistent with
the supreme court's desire to provide certainty of title.'24

2. Mineral Instruments Executed In and Out
of the Moser Period

Another problem created by Moser arises in the situation where
a mineral lease or deed is executed during a period covered by
Moser 25 and subsequently reexecuted during the twelve year pe-
riod not covered by Moser.126 All mineral instruments executed
before Acker (February 10, 1977) and after Moser (June 8, 1983)
which contain the term "and other minerals" vest the ownership of
all minerals within the "ordinary and natural meaning" of that
word in the mineral estate owner. If, however, that same mineral
owner were to execute a deed or lease after Acker, yet prior to
Moser, would this transfer of all the minerals be subject to the Ack-
er and Reed surface destruction tests? If so, those minerals trans-
ferred into the hands of the new mineral owner which satisfy the
Acker and Reed surface destruction requirements would presuma-
bly be stripped from that owner and be revested in the surface own-
er without compensation.

On the other hand, if a mineral instrument were executed dur-

124. See 26 Tex. Sup. Ct. J. at 428. The court noted that application of its previous
surface destruction test to determine ownership of minerals has "resulted in title uncer-
tainty." Id

125. The Moser rule for determination of ownership of an unnamed mineral applies to
mineral instruments executed before Acker (February 10, 1971) and after Moser (June 8,
1983). 26 Tex. Sup. Ct. J. at 430.

126. The Moser rule for determination of ownership of an unnamed mineral does not
apply to mineral instruments executed after the Acker opinion (February 10, 197 1) and prior
to the Moser opinion (June 8, 1983). Id.
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ing the twelve year period in which Moser does not apply, then the
owner of the mineral estate would be vested with only those miner-
als which do not satisfy the Acker and Reed surface destruction re-
quirements. Those minerals which are surface destructible would
be retained by the surface owner. If, however, that same mineral
owner executed a deed or lease today, would he then be transferring
ownership of all the minerals regardless of location and method of
extraction? If so, such a result would, without compensation, strip
the surface owner of those surface destruction minerals in which he
had previously retained ownership. Resolution of those questions
would have significant consequences to surface owners who have
land rich in strip-mineable coal deposits.'27

While the supreme court as a matter of equity has attempted to
protect surface owners who have relied upon its decisions in Acker-
and Reed, it has also raised some difficult questions which will un-
doubtedly have to be resolved by the courts if there is to be title
certainty in minerals.

III. CONCLUSION

The Texas Supreme Court in Moser v. United States Steel
Corp. 28 held that a severance of minerals in an "oil, gas, and other
minerals" clause includes all substances within the ordinary and
natural meaning of that word, regardless of whether their presence
or value is known at the time of extraction.' 29 The court specifically

127. The potential adverse impact on landowners of strip-mineable lignite may call for
their exclusion from the application of the Moser rule. Justice Daniel, in his dissent in Reed
I, proposed that coal or lignite should not be included in a reservation of "all oil, gas and
other minerals" as a matter of law. 554 S.W.2d at 175 (Daniel, J., dissenting). Justice
Daniel noted that the majority of other jurisdictions confronting the same issue have held
that similar reservations do not include coal. Id (citing Besing v. Ohio Valley Coal Co., 155
Ind. App. 527, 293 N.E.2d 510 (1973); Wulf v. Schultz, 211 Kan. 724, 508 P.2d 896 (1973);
Panhandle Coop. Royalty Co. v. Cunningham, 495 P.2d 108 (Okla. 1971)). Justice Daniel
asserted that cases to the contrary are found only in North Dakota. 554 S.W.2d at 175 n.3
(citing Christman v. Emineth, 212 N.W.2d 543 (N.D. 1973); Abbey v. State, 202 N.W.2d 844
(N.D. 1972); MacMaster v. Oastad, 86 N.W.2d 36 (N.D. 1957)). But see New Mexico &
Arizona Land Co. v. Elkins, 137 F. Supp. 767, 771 (D.N.M.), appeal dismissed without opin-
ion, 239 F.2d 645 (10th Cir. 1956) (federal district court in Elkins, citing State v. Field, 31
N.M. 120, 241 P. 1027 (1925), held that strip-mineable uranium and thorium were included
in a grant of "all oil, gas, and minerals"). See also 597 S.W.2d at 750-51 (Spears, J., concur-
ring) (identifying Justice Daniel's suggestion that "other minerals" not include lignite and
coal as fair, consistent, and easily understood).

128. 26 Tex. Sup. Ct. J. 427 (June 8, 1983).
129. Id. at 429.
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held that uranium is a mineral as a matter of law.130 This decision
represents the latest effort by the supreme court to formulate a rule
to determine ownership of an unnamed mineral. In Moser the court
abandoned the surface destruction test used in prior decisions and
seeks to provide stability in mineral titles by formulating a test that
determines ownership of a substance from the instrument itself. Al-
though this decision comes much closer to establishing title certainty
of minerals than did prior decisions, problems arise because of the
supreme court's adherence for a twelve year period13

1 to the surface
destruction test established by prior decisions which had resulted in
title uncertainty. In view of the significant changes that have taken
place in this area of mineral law, perhaps the biggest question that
remains after Moser is whether the supreme court has made its final
decision on how best to deal with this difficult situation. Even after
Moser, determining ownership of an unnamed mineral in an "oil,
gas and other minerals" clause will continue to be subjected to judi-
cial change and interpretation. Outcries by frustrated land and min-
eral owners wary of judicial lawmaking may provide the impetus
for a formal legislative solution. Meanwhile, judicial clarification
will undoubtedly be required to resolve the numerous questions
which arise when mineral instruments are transferred in and out of
the time period not controlled by Moser. Greater clarity and speci-
ficity will also be required in drafting mineral instruments to ad-
dress calculation of compensation to the surface owner for the
present possibility of surface destruction and to address production
of an unnamed substance.

Richard D. Davis, Jr.

130. Id at 430.
131. All contracts, leases, and deeds dealing with minerals which were executed between

February 10, 1971 (date of Acker opinion), and June 8, 1973 (date of the Moser opinion), are
controlled by the law in effect at the time the contract or deed was executed. Id. at 430.
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