
ADMIRALTY

A substantial amount of admiralty litigation was generated
within the Fifth Circuit during this survey period despite the fact
that the judicial shoreline was reduced due to the splitting of the
circuit in 1981. The great majority of the holdings in these cases
merely reaffirmed established law, therefore, the basic purpose of
this article is to analyze some of the more notable decisions. The
areas of admiralty law touched upon by this article include (1) loss
of society claims under general maritime law and the Jones Act,' (2)
products liability and strict liability cases, (3) admiralty jurisdiction
with respect to aircraft crashes, and (4) liability for damage resulting
from collisions with unmarked, sunken vessels.

I. Loss OF SOCIETY CLAIMS IN ADMIRALTY

The Supreme Court decision in American Export Lines, Inc. v.
Alvez,2 which recognized for the first time in the field of admiralty
the existence of a spouse's cause of action for loss of society for a
nonfatally injured person,3 spawned litigation over the past three
years in a continuing effort to clarify and expand this new found
right. The Fifth Circuit entertained several cases regarding this is-
sue, casting light upon its position in respect to loss of society
claims. The initial decision following the Supreme Court's lead was
Cruz v. Hendy International Co. ,I which held that "the spouse of a
seaman whose nonfatal injuries are attributable to the unseaworthi-
ness of a vessel has a general maritime cause of action for the loss of
his society." 5

During the current survey period, Stretton v. Penrod Drilling

1. 46 U.S.C. § 688 (1976).
2. 446 U.S. 274 (1980).
3. Prior to the.41vez decision the Supreme Court announced that under the nonstatu-

tory maritime wrongful death action fashioned by Moragne v. States Marine Lines, 398 U.S.
375 (1970), the widow of a longshoreman mortally injured aboard a vessel in state territorial
waters could recover damages for the loss of her deceased husband's society. Sea-Land
Servs., Inc. v. Gaudet, 414 U.S. 573, 583-91 (1974). 41vez extended the rule by including
nonfatally injured harbor workers. 446 U.S. at 279-86.

4. 638 F.2d 719 (5th Cir. 1981).
5. Id at 721.
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Co. 6 presented the court with the basic question of whether the judi-
cial recognition of the new causes of action in Alvez and Cruz
should be applied retroactively or prospectively.7 The appeal arose
when the wives of three seamen injured prior to the Alvez decision
in 1980 filed suit against the husbands' employers for the loss of
society. The wives' claims were based on the idea that the injuries
the husbands received were caused by the employers' negligence
and failure to provide a seaworthy vessel.9 The district court dis-
missed the claims on the ground that the two decisions (Cruz and
Alvez) recognizing loss of society claims under general maritime law
should not be applied retroactively. I0

In deciding Stretton the Fifth Circuit applied the standards set
forth in Chevron Oil Co. v. Huson "to determine whether to apply
the decisions retroactively.' 2 These standards indicate that a deci-
sion must establish a new principle of law to be applied retroac-
tively' 3 and that the history, purpose, and effect of the rule in
question should be considered to determine if retroactive applica-
tion will enhance or retard operation of the new rule.' 4 Further, the
equities of the matter at hand should also be considered to deter-
mine if prospective application is necessary to avoid injustice or
hardship.'" In this context, the court found that prospective applica-
tion was favored because a new principle of law had been estab-
lished "by overruling clear past precedent,"' 16 retroactive application
would prejudice the employers by "upsetting their justifiable reli-

6. 701 F.2d 441 (5th Cir. Mar. 1983).
7. Id at 442.
8. Id at 442-43. The three husbands were injured in three separate accidents occur-

ring on November 8, 1975, July 22, 1974, and August 18, 1975. The cases were consolidated
for argument on appeal. Id at 44 1.

9. Id at 443.
10. Nealy v. Flour Drilling Servs., 524 F. Supp. 789, 793 (W.D. La. 1981), aft'd, 701

F.2d 441 (5th Cir. Mar. 1983).
11. 404 U.S. 97 (1971). In Huson the Supreme Court held that a decision applying a

state statute of limitations to suits for personal injury brought by a worker covered by the
Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331-1356 (1976), would be prospective in
application and not retroactive. 404 U.S. at 107.

12. 701 F.2d at 443-46.
13. 404 U.S. at 106.
14. Id at 106-07.
15. Id
16. 701 F.2d at 444. A/yez and Cruz both overruled the well established precedent in

the Fifth Circuit that a spouse of a nonfatally injured seaman could not recover for loss of
society as set forth in Christofferson v. Halliburton Co., 534 F.2d 1147 (5th Cir. 1976).
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ance on the prior law," 7 and it would be unfair to hold the employ-
ers liable for claims they had no incentive to insure against or to
settle at the time of the accident.'"

In the balancing process, the court noted that one of the Huson
factors requiring examination of the history, purpose, and effect of
the rule actually favored retroactive application.' 9 The remedial
purpose of Alvez and Cruz would be frustrated as to certain plain-
tiffs injured prior to the decisions in these cases if their holdings
were prospective only.20 This alone, however, was not enough to
dissuade the court from the prospective application ultimately de-
cided upon, providing a logical starting point for the enforcement of
the new cause of action.2' The final holding was also prompted in
part by the court's recognition that no compelling maritime policy
would be furthered by retroactive application.22

Another case stemming from the Alvez and Cruz duo and de-
cided within the survey period is Beltia v. Sidney Torres Marine
Transport, Inc. 23 The facts underlying Beltia aze relatively simple.
The plaintiffs husband was injured aboard his employer's boat and
brought suit under the Jones Act 24 for negligence and under general

17. 701 F.2d at 444.
18. Id. at 445.
19. Id The purpose of the Alvez and Cruz decisions is to provide compensation to a

seaman's spouse for injuries the seaman received. The attitude of the courts is explained by
the canon of maritime law that "'it better becomes the humane and liberal character of
proceedings in admiralty to give than to withhold the remedy, when not required to with-
hold it by established and inflexible rules."' 446 U.S. at 281-82 (quoting Moragne v. States
Marine Lines, 398 U.S. 375, 387 (1970)).

20. 701 F.2d at 445.
21. However, the court did hold that Alvez and Cruz would be applied to cases that

werv pending on appeal when the decisions were made to "prevent the inequitable result of
punishing those who challenged the pre-existing case law but who were moving more slowly
...through the appellate process." Id at 446.

22. Id at 445. The court was persuaded in In re S/S Helena, 529 F.2d 744 (5th Cir.
1976), to hold retroactive the newly established rule announced in Moragne v. States Marine
Lines, 398 U.S. 375 (1970), that general maritime law affords a cause of action for the
wrongful death of a longshoreman killed in navigable waters. The court applied Aoragne
retroactively to ensure that its purpose--to "'assure uniform vindication of federal policies,
removing the tensions and discrepancies that have resulted from the necessity to accommo-
date state remedial statutes to exclusively maritime substantive concepts' "-would not be
frustrated. 529 F.2d at 748 (quoting Moragne v. States Marine Lines, 398 U.S. 375, 401
(1970)).

23. 701 F.2d 491 (5th Cir. Mar. 1983).
24. 46 U.S.C. § 688 (1976). The Jones Act allows a seaman to sue his employer for

negligence, a cause of action that is unavailable under general maritime law.
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maritime law based on the unseaworthiness of the vessel.25 Al-
though the ship was found to be seaworthy, verdict was rendered for
the employee on the negligence claim. Subsequently, the plaintiff
(Mrs. Sonnier)26 filed a suit to recover damages for the loss of her
husband's society based on negligence under the Jones Act and gen-
eral maritime law.27

The court's reasoning and opinion was decisive and short. The
court determined that while Cruz did overrule one of the holdings in
Christofferson v. Hlalliburton Co. ,28 which was the leading case re-
jecting recovery for loss of society when nonfatal injuries were in-
volved, it did not overrule the holding that the wife of an injured
seaman has no cause of action for loss of society under the Jones
Act. 29 The court admitted that a persuasive argument was presented
for the contention "that the wife of a Jones Act seaman is entitled to
a loss of society claim based on negligence under the general mari-
time law."' 30 However, it relied upon the authority established in
The Osceola31 and denied the right to such an action. The position
the court has taken certainly follows the established precedent re-
garding this exact issue, yet, it seems to ignore the general direction
recent decisions indicate admiralty law is moving.

The Osceola held that no cause of action is available on behalf
of a seaman for the negligence of his master or fellow crewmen. It
follows that because the injured seaman has no cause of action, his
wife could not possess a derivative cause of action for loss of soci-

25. 701 F.2d at 491.
26. The appellant was referred to as Mrs. Sonnier throughout the opinion although it is

styled in the name of Patsy Beltia. No explanation is offered by the court and for conven-
ience this article has referred to her in the same manner.

27. 701 F.2d at 491.
28. 534 F.2d 1147 (5th Cir. 1976). Christofferson held that the wife of an injured sea-

man has no cause of action under either the Jones Act based on negligence or the general
maritime law based on unseaworthiness for the loss of society of her husband. Id at 1149.

29. 701 F.2d at 492. The two reasons proffered by the Christofferson decision were that
the Jones Act specifically provides than an injured seaman may maintain a cause of action
and that the applicable statutory scheme, Federal Employers Liability Act, 45 U.S.C. § 51
(1976), provides no claim for loss of consortium to an injured employee's wife. 701 F.2d at
492 n.4.

30. 701 F.2d at 493.
31. 189 U.S. 158 (1903). The Osceola Court held that under general maritime law no

cause of action on behalf of a seaman for the negligence of a fellow crewman or his master
was available. Id at 171. See Ivy v. Security Barge Lines, Inc., 606 F.2d 524, 525 (5th Cir.
1979) (en banc), cert. denied, 446 U.S. 956 (1980); 534 F.2d at 1148-49.

[Vol. 15:49
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ety.32 However, the court's holding leaves spouses of crew members
without a right to recover for loss of society when an action is based
on negligence and allows recovery for spouses of noncrew members
for the same loss in an action founded upon negligence.33 Whatever
explanation is offered for this distinction, the results can hardly be
deemed fundamentally sound or fair. This dilemma will soon have
to be resolved in some fashion so as to prevent wholesale injustice.
The Fifth Circuit suggests that the resolution to this problem is
solely within the hands of Congress.34 However, because judicial
interpretation brought about the current dilemma, perhaps a good
look at prior decisions and some judicial housecleaning would assist
in untangling this knot.

II. PRODUCTS LIABILITY IN ADMIRALTY

The comparative fault doctrine has long been the generally ac-
cepted rule where maritime torts are concerned.35 During the sur-
vey period, in Lewis v. Timco, Inc. ,36 the Fifth Circuit faced the
decision of whether this discerning principle should yield to accom-
modate the strict liability rule in products liability actions brought
under general maritime law. In Lewis the plaintiff was injured
while working on a drilling barge in state territorial waters and sued
a host of parties including the owner and the manufacturer of the
power tong unit involved in the injury. 37 The district court's verdict
favored the plaintiff but reduced the amount of his damages due to
a finding that he was fifty percent at fault in a comparative negli-

32. 701 F.2d at 493. The court picked up on this rationale from the earlier decisions
which were decided prior to the allowance of loss of society claims in admiralty. Id

33. The current state of affairs unravels as follows: A Jones Act seaman cannot sue in
negligence under general maritime law, but only under the Jones Act. His spouse is pre-
cluded from any cause of action under the Jones Act, so she cannot maintain a loss of
society claim even if her husband is negligently injured. Noncrew members do possess a
cause of action in negligence under general maritime law and therefore their spouses may
base a loss of society claim on negligence.

34. 701 F.2d at 493 & n.6.
35. See, e.g., United States v. Reliable Transfer Co., 421 U.S. 397, 398 (1975); Pope &

Talbot, Inc. v. Hawn, 346 U.S. 406, 409 (1953)..
36. 697 F.2d 1252 (5th Cir. Feb. 1983) (petition for rehearing en banc granted April 18,

1983).
37. Id at 1253. The parties sued were the manufacturer of the power tong unit, the

offshore mineral lessee, the owner and operator of the barge on which the injuries occurred,
the company engaged in retrieving an obstruction from the drilling hole, the actual owner of
the rented power tong unit, and the employer. Several of these claims were dismissed by the
trial court. Id at 1253 n.1.

19841
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gence analysis.38

The Fifth Circuit's succinct review of the policy reasons behind
strict liability in products liability cases determined that the basic
objective of placing the burden of accidental injuries caused by
products intended for consumption on those marketing and manu-
facturing them as a cost of production would be impaired if a plain-
tiffs recovery was diminished by comparative negligence in a
products liability case. 39 The court concluded "that if the user of a
defective product acts in a reasonably foreseeable manner, his sim-
ple negligence, ineptness or inadvertence, while possibly contribut-
ing to his injuries, should not aid the manufacturer of an
unreasonably dangerous item by effectively reducing the manufac-
turer's financial accountability." 4 Thus, the doctrine of compara-
tive negligence was not extended to strict products liability actions
in admiralty.4'

The Fifth Circuit's position on this issue is both supported and
opposed by decisions in other circuits. While the Eighth Circuit ap-
plied the strict liability rule in maritime products liability cases, 42

the Sixth and Ninth Circuits both rejected the rule and applied the
traditional admiralty doctrine of comparative fault.43 The positions
taken by the different circuits indicate that in all probability the
Supreme Court will ultimately provide the answer to whether the
doctrine of strict liability is compatible with admiralty and is to be
applied in all products liability cases. Weighing heavily in favor of
a positive answer is the prevailing attitude that strict liability is gen-
erally accepted as the rule in products liability cases in civil ac-
tions.44 In accordance with this view, the Fifth Circuit chose to

38. Id at 1253. The district court ultimately assessed financial responsibility as fol-

lows: 40% each to the manufacturer and the owner of the tong unit and 20% to the company
engaged in fishing operations. The net recovery from these defendants, when reduced 50%,
was $343,027.22. Id

39. Id at 1255. See Hickey, Comparative Fault and Strict Products Liability. Are They

Compatible?, 5 PEPPERDINE L. REV. 501 (1978); Plant, Comparative Negligence and Strict
Tort Liability, 40 LA. L. REV. 403 (1980).

40. 697 F.2d at 1255.
41. Id at 1256.
42. Lindsay v. McDonnell Douglas Aircraft Corp., 460 F.2d 631, 636 (8th Cir. 1972)

(citing RESTATEMENT (SECOND) OF TORTS § 402A (1965) as "the correct law to be applied").
43. Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129 (9th Cir.

1977); Schaeffer v. Michigan-Ohio Navigation Co., 416 F.2d 217 (6th Cir. 1969). Compara-
tive fault is a term used by some writers synonymously with comparative negligence.

44. See, e.g., Lindsey v. McDonnell Douglas Aircraft Corp., 460 F.2d 631 (8th Cir.
1972); Southwire Co. v. Beloit Eastern Corp., 370 F. Supp. 842 (D.C. Pa. 1974); Klimas v.

[Vol. 15:49
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recognize this general rule in admiralty, not in erosion of, but sim-
ply as a companion to the salient comparative fault principle.

The decision of the Fifth Circuit not to extend the comparative
fault principles so widely recognized in admiralty to products liabil-
ity cases is not without its misgivings. One can hardly say that strict
products liability, which holds a defendant liable without regard to
negligence, is a companion to a comparative fault system which ex-
amines the fault or negligence of each of the parties. While the pol-
icy matters behind traditional strict liability indicate that the burden
of accidental injuries caused by products should be borne by the
manufacturers and marketing agents, the rule completely ignores
the users' negligence or ineptness. Perhaps a better position for the
Fifth Circuit to take would be to apply the comparative fault princi-
ples and reduce the manufacturers' financial accountability by the
degree to which the individuals contributed to their own injuries.

III. ADMIRALTY JURISDICTION AND AIRCRAFT CRASHES

The Fifth Circuit was never afforded an opportunity to fully
explore the scope of admiralty jurisdiction over suits arising from
aircraft crashes prior to Smith v. Pan Air Corp., decided during the
survey period.45 Smith resulted from the consolidation of several
cases for appeal purposes; therefore, consideration of the extent of
jurisdiction was enhanced because of the varying fact situations and
questions presented.' This important decision yielded the follow-
ing holdings: (1) A claim originating from the inland crash of an
aircraft does not invoke admiralty jurisdiction regardless of the
flight's functional relationship to maritime commerce;47 (2) a claim
arising from an aircraft crash on the high seas over the continental
shelf falls within admiralty jurisdiction with regard to a claim

International Tel. & Tel. Corp., 297 F. Supp. 937 (E.D.R.I. 1969); RESTATEMENT (SECOND)
OF TORTS § 402A (1965). Contra Watkins v. Barber-Colman Co., 625 F.2d 714 (5th Cir.
1980); Whitaker v. Harvell-Kilgore Corp., 418 F.2d 1010 (5th Cir. 1969); Bobbitt v. Tan-
newitz, 538 F. Supp. 654 (D.N.C. 1982); McHugh v. Carlton, 369 F. Supp. 1271 (D.S.C.
1974).

45. 684 F.2d 1102 (5th Cir. Aug. 1982).
46. Suits were instituted arising from two different aircraft crashes. One concerned the

pilot of a seaplane regularly engaged to fly personnel involved in mineral exploration and
development to and from inland locations and offshore sites. The other concerned a heli-
copter pilot regularly engaged in transporting equipment and workers from the mainland to
and between offshore sites. Id at 1104-05.

47. Id at 1108.

1984]
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against nonemployer third parties;48 (3) a claim for property damage
to an aircraft involved in an accident on the high seas is within ad-
miralty jurisdiction if there is an essential maritime nexus and req-
uisite "watery locality"; 49 and (4) a seaplane is not a vessel and
therefore the pilot is not a seaman or the member of a crew, thereby
precluding the assertion of admiralty jurisdiction over claims
brought by or on behalf of the pilot stemming from injuries received
on land.5°

These decisions concerning admiralty jurisdiction and inland
air crashes carefully follow the Supreme Court's opinion in Execu-
tive Jet'Aviation, Inc. v. City of Cleveland.5: ' The holding of Execu-
tive Jet that "in the absence of legislation to the contrary, there is no
federal admiralty jurisdiction over aviation tort claims arising from
flights by land-based aircraft between points within the continental
United States"5 2 and its underlying rationale were important to the
court's decision-making process. Regarding the inland air crash, the
court determined that admiralty tort jurisdiction was invoked only
when a tort occurs on navigable waters and the wrong bears a signif-
icant relationship to traditional maritime activity.53 Neither the wa-
tery locale alone nor the significant relationship alone is sufficient to
turn an airplane negligence case into a maritime tort so as to fall
within admiralty jurisdiction.5 4

Claims arising from an airplane crash on the high seas can or-
dinarily be asserted in admiralty under the auspices of the Death on
the High Seas Act (DOSHA) without question.55 The problem in
Smith was that the accident occurred on the outer continental

48. Id at 1112.
49, Id
50. Id. at 1114.
51. 409 U.S. 249 (1973). In Executive Jet the Supreme Court, for the first time, consid-

ered whether the principles of admiralty formulated over one hundred years ago for those
on ships that go down at sea would apply to air transportation as well.

52. Id. at 274. while the holding of Executive Jet failed to directly dispose of any of
the issues under review, the language suggests three areas to be considered: (1) the meaning
of "legislation to the contrary," (2) the precise limitation of the restrictive phrase "land-
based aircraft," and (3) the effect of a flight originating or ending at a point outside the
continental land mass. 684 F.2d at 1106.

53. The Supreme Court rejected in Executive Jet the use of the locality test by itself
409 U.S. at 265. Thus, the fact that the alleged wrong occurs on or over navigable waters is

not itself sufficient to invoke admiralty jurisdiction but remains one of the dual require-
ments. 684 F.2d at 1108.

54. 684 F.2d at 1108.
55. 46 U.S.C. §§ 761-768 (1976). Section 761 reads, in relevant part, as follows:

[Vol. 15:49



1984] ADMIRALTY 57

shelf,56 and thus, jurisdiction was possibly affected by the provisions
of the Outer Continental Shelf Lands Act (OCSLA).5" The court,
however, distinguished the accidents governed by OCSLA and the
consequential application of state law from the facts in Smith on the
basis of the occupations of the individuals involved.5 8 Thus, the
OCSLA, while governing accidents originating from or occurring on
platforms on the high seas, including those injuries originating sim-
ply because of unusual circumstances,59 will not prevent admiralty
jurisdiction over claims against third parties resulting from aircraft
torts on the high seas.6°

The Executive Jet decision left open the question of admiralty
jurisdiction over a property damage claim arising in the course of an
aircraft's performance of a "function traditionally performed by
waterborne vessels."'" Drawing on the logic of Executive Jet62 and

Whenever the death of a person shall be caused by a wrongful act, neglect, or
default occurring on the high seas beyond a marine league of any State, or the
District of Columbia, or the Territories or dependencies of the United States, the
personal representative of the decedent may maintain a suit for damages in the
district courts of the United States, in admiralty ....

Id § 761. Federal courts have repeatedly sustained maritime jurisdiction over such cases
relying on the above quoted section. See, e.g., Trihey v. Transocean Air Lines, 255 F.2d
824, 827 (9th Cir. 1958); Noel v. Linea Aeropostal Venezolana, 247 F.2d 677, 680 (2d Cir.
1957); Higa v. Transocean Airlines, 230 F.2d 780, 785-86 (9th Cir. 1955).

56. 684 F.2d at 1108.
57. 43 U.S.C. §§ 1331-1356 (1976 & Supp. V 1981). Section 1333(a) provides in perti-

nent part:
(2)(A) To the extent that they are applicable and not inconsistent with this

subchapter or with other Federal laws and regulations of the Secretary now in
effect or hereafter adopted, the civil and criminal laws of each adjacent State, now
in effect or hereafter adopted, amended, or repealed are declared to be the law of
the United States for that portion of the subsoil and seabed of the outer Continen-
tal Shelf, and artificial islands and fixed structures erected thereon, which would be
within the area of the State if its boundaries were extended seaward to the outer
margin of the outer Continental Shelf ....

Id § 1333(a) (Supp. V 1981).
58. 684 F.2d at 1110-11.
59. See In re Dearborn Marine Serv., Inc., 499 F.2d 263 (5th Cir.), cert. dismissed, 423

U.S. 886 (1975). The Fifth Circuit sustained the application of state law under the OCSLA
over claims that arose when a platform worker was killed while aboard a standby vessel
adjacent to the platform. Id The difference in the court's opinion was that in Dearborn the
employee was a platform worker fortuitously on a vessel and the employer in Smith was a
helicopter pilot and not a platform worker under any standard. 684 F.2d at 1111.

60. 684 F.2d at 1112. See infra text accompanying notes 74-93 for a discussion of a
claim brought against a decedent's employer under the same circumstances.

61. 409 U.S. at 271.
62. The scenarios presented in Executive Jet which the court suggested might invoke

jurisdiction included the crash in the mid-Atlantic of a plane flying from New York to
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the Fifth Circuit's own holding in Ledoux v. Petroleum Helicopters,
Inc. ,63 the court determined that the locality and maritime nexus
requirements were met and the nondeath claim could properly be
asserted in admiralty.64

The final holding of Smith is that a seaplane is not a vessel and
therefore its pilot is not a seaman.65 This seemingly apparent dis-
tinction had to be made because Jones Act claims, available to
members of the crew of a vessel,66 may be asserted in admiralty
notwithstanding the conspicuous absence of a "watery locale. 67

While at first glance the final holding seems to be one that was inev-
itable, the decisions holding special purpose structures to be ves-
sels,68 despite the language used in the statutory definitions,69 left
the question open. Relying upon statutory distinctions between sea-
planes and vessels7" and decisions in other courts concluding a sea-

London and the collision between two aircraft spotting schools of fish followed by the crash
of the aircraft into the Gulf of Mexico inside one marine league of the coast. Id at 271 &
n.22.

63. 609 F.2d 824, 824 (5th Cir. 1980) (per curiam) (holding that the "crash of [a] heli-
copter, while it is being used in place of a vessel to ferry personnel and supplies to and from
offshore dwelling structures, bears the type of significant relationship to traditional maritime
activity which is necessary to invoke admiralty jurisdiction").

64. 684 F.2d at 1112.
65. Id. at 1114.
66. See 46 U.S.C. § 688 (1976). While the Jones Act reads in terms of any seaman, it is

universally held that such a seaman is equivalent to the master or a member of the crew of
any vessel. See, e.g., Longmire v. Sea Drilling Corp., 610 F.2d 1342, 1345 (5th Cir. 1980).

67. The Jones Act extends to injuries suffered by a crew member in the course and
scope of his employment, even on land. O'Donnell v. Great Lakes Dredge & Dock Co., 318
U.S. 36 (1943); Vincent v. Harvey Well Serv., 441 F.2d 146 (5th Cir. 1971).

68. Offshore Co. v. Robison, 266 F.2d 769 (5th Cir. 1959), held that for Jones Act
purposes "special purpose structures not usually employed as a means of transport by water,
but designed to float on the water" were included within the meaning of the term "vessel."
Id at 779. The court noted that the cases following Robison were concerned with structures
designed to float and be towed across the water, a clear distinction from a seaplane. See,
e.g., Davis v. Hill Engineering, Inc., 549 F.2d 314 (5th Cir. 1977) (derrick barge); Hicks v.
Ocean Drilling & Exploration Co., 512 F.2d 817 (5th Cir. 1975) (submersible oil storage
facilities), cert. denied, 423 U.S. 1050 (1976); Neill v. Diamond M. Drilling Co., 426 F.2d 487
(5th Cir. 1970) (submersible drilling barge).

69. 1 U.S.C. § 3 (1982) states: "The word 'vessel' includes every description of water-
craft or other artificial contrivance used, or capable of being used, as a means of transporta-
tion on water." Id Section 801, 46 U.S.C. § 801 (1976), defines vessel to include: "all
water craft and other artificial contrivances of whatever description and at whatever stage of
construction, whether on the stocks or launched, which are used or are capable of being or
are intended to be used as a means of transportation on water." Id

70. See, e.g., 49 U.S.C. § 1509(a) (1976) (navigation and shipping laws of the United
States, while including any definition of vessel, are not to be interpreted to apply to sea-
planes or other aircraft).



ADMIRALTY

plane is not a vessel,7" the Fifth Circuit decided that an airplane
"does not appear to be a vessel within the meaning of an act ad-
dressed to the relief of seamen. ' 72 The definition is not altered by
the fact that a plane is equipped with gear that enables it to begin
and end an airborne trip on water.73

In Barger v. Petroleum Helicopters, Inc. ,74 many of the same
issues were raised that confronted the court three months earlier in
Smith. Barger was a helicopter pilot regularly engaged in transport-
ing workers from the mainland to platforms in the Gulf of Mexico.75

While on one such trip, the helicopter crashed forty miles offshore
killing all aboard. Barger's widow and children sued his employer
in admiralty under the Jones Act and under general maritime law
alleging the unseaworthiness of the helicopter.76 The district court
sustained both claims and awarded damages.77

The question presented on appeal78 was one that the court re-
served in Smith :79 as to claims against an aircraft pilot's employer
for the death of the pilot while engaged in maritime activities over
the outer continental shelf, is the Longshoreman's and Harbor
Workers' Compensation Act (LHWCA)8 ° the exclusive remedy or is
an action available under general maritime law?"1 The LHWCA is
the exclusive remedy for claims falling within the OCSLA by provi-
sions contained therein and so it was necessary for the court to de-
termine if the OCSLA applied to the pilot's claim against his
employer.

Whether a claim against an employer is covered by the OCSLA
depends on (1) whether the death was the "result of operations con-
ducted on the outer Continental Shelf for the purpose of exploring
for, developing, removing, or transporting. . . the natural resources

71. See, e.g., Hubschman v. Antilles Airboats, Inc., 440 F. Supp. 828, 848 (D.V.I. 1977);
Noakes v. Imperial Airways, Ltd., 29 F. Supp. 412, 414 (S.D.N.Y. 1939).

72. 684 F.2d at 1114.
73. Id
74. 692 F.2d 337 (5th Cir. Nov. 1982), cert. denied, 103 S. Ct. 2430 (1983).
75. Id at 338.
76. Id The accident, just as in Smith, occurred over the outer continental shelf.
77. Id
78. The court addressed only one issue on appeal indicating that others were answered

in the prior opinion in Smith.
79. 684 F.2d at 1112 n.35.
80. 33 U.S.C. §§ 901-950 (1976).
81. 692 F.2d at 338.

19841
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* . . of the outer Continental Shelf,"82 and (2) whether the employer
is under the intendment of 43 U.S.C. § 1333(b)(2).8 3 Applying the
holding in Stansbury v. SikorskiAircraft,4 the court concluded that
the first of the above requirements was met. 5 In Stansbury the
Fifth Circuit decided that an employee killed when a helicopter
crashed over the shelf would not have died but for the extraction
operations of the rig on the shelf and his work in furtherance
thereof.86 Barger easily satisfied this but for test in that he "would
not have been killed. . . 'but for' the fact that he was employed to
transport . . . workers to . . . the Shelf"87 and "[h]is work fur-
thered mineral exploration and development activities and was in
the regular course of such activities.""8

The second condition necessary for OCSLA coverage is depen-
dent on the meaning assigned the term "employer." While noting
that Barger's employer was "not itself engaged in mineral opera-
tions,"89 the court, hesitant to add to the confusion already present
in this area,90 concluded that pilots, whether employed directly or
indirectly, would be afforded the same treatment when they per-
formed the same function in resource development. 9' Another dis-
tinction made by the court respecting the Barger and the Smith
claims concerned the language in the provision of the OCSLA ex-
tending its coverage to every injury or death occurring as a result of
operations on the shelf. According to the court, the compensation
statute reaches "any employee killed or injured while exploiting the
Shelf's resources. 92 The state law clause held inapplicable in Smith

82. 43 U.S.C. § 1333(b) (1976 & Supp. V 1981).
83. Section 1333(b)(2) provides in pertinent part: "(2) the term 'employer' means an

employer any of whose employees are employed in [exploring for, developing, removing, or
transporting by pipeline the natural resources. . . of the topsoil and seabed of the outer
Continental Shelf]." Id

84. 681 F.2d 948 (5th Cir. July 1982), cert. denied, 103 S. Ct. 573 (1982).
85. 692 F.2d at 340.
86. 681 F.2d at 951.
87. 692 F.2d at 340.
88. Id.
89. Id Barger's employer, Petroleum Helicopters, Inc., was a separate contractor that

merely furnished transportation to the actual producing companies in the Gulf of Mexico.
Id.

90. See generally Robertson, Injuries to Marine Petroleum Workers.- A Pleafor Radical
Simplycation, 55 TEX. L. REV. 973, 973 (1977) ("[S]ince the oil industry went offshore, the
legal system has struggled to produce a body of injury law that is rational, fair, internally
consistent, and acceptably productive of safety incentives. The result has been chaos.").

91. 692 F.2d at 340.
92. Id at 341. See 43 U.S.C. § 1333(b) (1976 & Supp. V 1981).
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is much narrower and applies state law remedies only to workers in
certain areas in mineral development. 93

The Fifth Circuit approached the issue of admiralty jurisdic-
tion with respect to aircraft crashes with sound reasoning. The two
essential elements necessary for the invocation of admiralty jurisdic-
tion have been left intact and the court applied the relevant statutes
without substituting its judgment for that of Congress. While the
replacement of water based craft by airborne vehicles generally
causes turmoil in admiralty law, the simple approach used by
the Fifth Circuit indicates the transition need not be panic ridden.
Admiralty can provide a forum for claims arising from aircraft
crashes without confusion and disruption, as the Fifth Circuit
demonstrated.

IV. THE WRECK ACT

The Fifth Circuit's holding during this survey period in Nunley
v. M/V Dauntless Colocotronis94 will undoubtedly cause concern to
vessel operators and owners within its jurisdiction. When faced
with the issue of whether a "non-owner whose negligence sank a
vessel [could] be held liable for damages resulting from another ves-
sel's subsequent collision with [the] sunken wreck," 9 the court con-
cluded that the initial tortfeasor was not insulated as a matter of law
from liability for damages resulting from the postsinking accident
with the wreck.96

Nunley arose after a barge, which sank in 1974 allegedly by the
negligence of upriver tortfeasors and not the owner, was struck three
years later by another vessel.97 The owners of this latter vessel sued
the original barge owners and the United States on the basis that
their failure to mark or remove the vessel 98 constituted the proxi-

93. Thus, the employer in Barger was within the scope of OCSLA and the LHWCA
was the only remedy as against the employer. No remedy was available under admiralty
jurisdiction. The employee in Smith, however, did not fall into the more narrow category of
workers which are subject to state law remedies and, therefore, could sue third party
tortfeasors in admiralty.

94. 696 F.2d 1141 (5th Cir. Feb. 1983).
95. Id at 1144.
96. Id at 1147.
97. Id at 1142.
98. The Wreck Act imposes a duty upon the owner of a sunken vessel to mark and

raise it and, in the event of the owner's default or abandonment, affords the United States
certain statutory authority with regard to the sunken vessel. See 33 U.S.C. §§ 409-415
(1976).
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mate cause of the collision. 9 These original owners and the United
States in turn asserted demands that the initial tortfeasors indemnify
or at least contribute to them for damages recovered for their failure
to mark or remove the vessel."° The district court granted the ini-
tial tortfeasors' motion for judgment on the pleadings and the pres-
ent appeal resulted.' 0

The Wreck Act provides that "[it] shall not be lawful . . to
voluntarily or carelessly sink, or permit or cause to be sunk, vessels
or other craft in navigable channels . ".. 12 While the statute's
scope and prohibition apply to owners and nonowners of vessels
who intentionally or negligently cause them to sink,10 3 by the literal
terms of the statute only the owner has duties to mark and remove
the sunken vessel. 104 Previous decisions of the Fifth Circuit clearly

99. 696 F.2d at 1142. The owners initially sued the upriver tortfeasor also but subse-
quently dismissed their claims. Id

100. Id
101. Id at 1143. Because this was an appeal from a judgment on the pleadings, the

court had to accept certain facts as if already established. These facts, some of which were
actually being contested in the trial on the merits, were verified as follows:

(1) A barge was sunk in 1974 through the sole negligence of upriver defendants;
(2) in 1977 a vessel struck and was damaged by the unmarked, sunken barge;
(3) after the sinking in 1974, the owners of the barge negligently failed to mark or
remove the wreck as required by the Wreck Act;
(4) the United States failed to mark or remove the sunken barge;
(5) the damages to the vessel at issue were solely those caused through the failure
of the owners or the United States to mark or remove the sunken barge.

Id at 1143.
102. 33 U.S.C. § 409 (1976). Stated in full, this section provides:

It shall not be lawful to tie up or anchor vessels or other craft in navigable
channels in such a manner as to prevent or obstruct the passage of other vessels or
craft; or to voluntarily or carelessly sink, or permit or cause to be sunk, vessels or
other craft in navigable channels; or to float loose timber and logs, or to float what
is known as "sack rafts of timber and logs" in streams or channels actually navi-
gated by steamboats in such manner as to obstruct, impede, or endanger naviga-
tion. And whenever a vessel, raft or other craft is wrecked and sunk in a navigable
channel, accidentally or otherwise, it shall be the duty of the owner of such sunken
craft to immediately mark it with a buoy or beacon during the day and a lighted
lantern at night, and to maintain such marks until the sunken craft is removed or
abandoned, and the neglect or failure of the said owner so to do shall be unlawful;
and it shall be the duty of the owner of such sunken craft to commence the imme-
diate removal of the same, and prosecute such removal diligently, and failure to do
so shall be considered as an abandonment of such craft, and subject the same to
removal by the United States as [hereinafter] provided for . . ..

Id
103. See University of Texas Medical Branch v. United States, 557 F.2d 438, 444 (5th

Cir.), cert. denied, 439 U.S. 820 (1977).
104. See infira note 106.
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indicate that an owner of a sunken vessel may be held liable for
damages if he is negligent in compliance with the Act's require-
ments, but such decisions never addressed nonowner liability.10 5

The decision to allow the upriver defendants to bear liability fol-
lowed an examination of the Wreck Act and the failure of the court
to find any intent therein to preempt any remedy against a tortfeasor
for damages flowing from an unmarked wreck. The Fifth Circuit
also noted that courts permit recovery by remedies not specified in
the statute"° and that "[g]eneral principles of maritime tort support
liability, for at least apportioned damages resulting from postsink-
ing collisions with the wreck, on the part of the wrongdoer who neg-
ligently caused it."' 107 The court concluded that the Wreck Act did
not in any way relieve a tortfeasor who caused a wreck of civil lia-
bility for any damages consequent to his negligence. 0 8 Thus, while
the upriver tortfeasor may be exonerated based on the underlying
facts in the case, he will not be insulated as a matter of law when he
negligently sinks a vessel and damages result from a postsinking col-
lision with the unmarked wreck.

It is difficult to understand why the Fifth Circuit extended lia-
bility to a nonowner tortfeasor whose negligence sinks a vessel when
Congress chose to free the same individual from any duty to mark
or remove the vehicle. Seemingly, the tortfeasor is not only bur-
dened with liability for his own actions, but may also be held re-
sponsible for the inaction of the owner or the United States.
Furthermore, as the court plainly indicated, the nonowner tortfeasor
may be held liable for any subsequent damage caused by the wreck
when the owner is freed from the duty to mark or remove because of
inability to locate the vessel. 109 This result, while benefitting the vic-

105. See, e.g., Allied Chemical Corp. v. Hess Tankship Co. of Del., 661 F.2d 1044, 1060-
61 (5th Cir. 1981); Tennessee Valley Sand & Gravel Co. v. M/V Delta, 598 F.2d 930, 934
(5th Cir. 1979); Humble Oil & Refining Co. v. The Tug Crocket, 422 F.2d 602, 609 (5th Cir.
1970).

106. 696 F.2d at 1145. Marking and removing expenses have been recovered from the
negligent party, Wyandotte Transp. Co. v. United States, 389 U.S. 191, 200-01 (1967); 598
F.2d at 934; and injunctive relief has been granted to compel the removal of a wreck, 389
U.S. at 203-04.

107. 696 F.2d at 1146. See United States v. Reliance Transfer Co., 421 U.S. 397, 411
(1975).

108. 696 F.2d at 1146. The court, however, explained that under an examination of the
facts in any particular instance, the failure of other parties to mark or remove the wreck may
be a superseding cause of a collision or the tortfeasor's fault may be minimal compared to
the owner's fault. Id

109. Id at 1146.
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tim of the subsequent accident, hardly seems equitable to the initial
tortfeasor. Although the provisions of the Wreck Act do not pre-
clude the decision reached by the Fifth Circuit, they do indicate that
this result was probably not within the intentions of the statute.

V. CONCLUSION

The Fifth Circuit approached the admiralty issues during this
survey period with different attitudes. An unwillingness to depart
from tradition resulted in the decisions denying the retroactive ap-
plication of loss of society claims and the determination that the
spouse of a Jones Act seaman has no cause of action for loss of
society based upon negligence. This same conservative attitude re-
sulted in the court's expression concerning the extent and scope of
admiralty jurisdiction with regard to aircraft crashes. However, a
change of attitude was seen when strict liability was held to be the
governing rule in admiralty products liability cases and not the
traditional comparative fault analysis. The Fifth Circuit illustrated
it was not afraid to depart from the navigable waters and chart its
own course with this decision and its interpretation of the Wreck
Act allowing a nonowner tortfeasor to be liable for subsequent dam-
age caused by the sunken vehicle. This combined tradition and
boldness will undoubtedly cause the Fifth Circuit to remain a major
factor in the formulation of admiralty law.

Michael Altaffer
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