
CIVIL PROCEDURE

The current survey of civil procedure is divided into three prin-
cipal areas. Part I deals with the important decisions in the area of
federal jurisdiction, Part II treats important decisions in the area of
pretrial procedure, and Part III discusses significant decisions in the
area of trial and appellate procedure.
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I. FEDERAL JURISDICTION

The Fifth Circuit dealt with numerous federal jurisdiction is-
sues during the survey period. This section will review the signifi-
cant decisions dealing with personal, diversity, ancillary, and
appellate jurisdiction and the Doctrine of Abstention. These deci-
sions reflect the continuing problems that arise in the procedural
aspects of the law. Moreover, the decisions reveal that, despite the
mass volume of statutory law and Supreme Court rulings on federal
jurisdiction, many questions remain unanswered, insuring the con-
tinued dynamic and vital nature of this topic.
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A. Personal Jurisdiction

1. Nonresident's Amenability to Service of Process

It is a fundamental principle of due process that a court must
have personal jurisdiction over a defendant before it can require
him to come and defend a suit within its forum.' Many cases have
struggled with the issue of whether a party is amenable to service of
process when the party is not a resident within the forum state.2

Rule 4(e) of the Federal Rules of Civil Procedure provides for
service of process on parties who are not residents within the forum
state.3 In several instances, the Fifth Circuit examined rule 4(e) in
cases questioning a federal court's assertion of personal jurisdiction
over a nonresident defendant. The earliest of these cases is Lone
Star Package Car Co. v. Baltimore & Ohio Railroad,4 where the
Fifth Circuit upheld a district court's assertion of personal jurisdic-
tion.5 The Fifth Circuit stated that in a federal question case, fed-
eral district courts are not bound by limitations on state courts;
rather, "the question of whether they are to be tried in one locality
or another is now to be tested ...simply by basic principles of
fairness." 6 In Terry v. Raymond International, Inc. ,' the Fifth Cir-

1. Pennoyer v. Neff, 95 U.S. 714, 727 (1877).
2. See International Shoe Co. v. Washington, 326 U.S. 310 (1945), and the cases cited

therein. Some of the leading cases in the Fifth Circuit on this issue are Terry v. Raymond
Int'l, Inc., 658 F.2d 398 (5th Cir. 1981), cert. denied, 456 U.S. 928 (1982); Federal Trade
Comm'n v. Jim Walter Corp., 651 F.2d 251 (5th Cir. 1981); Black v. Acme Markets, Inc., 564
F.2d 681 (5th Cir. 1977); Lone Star Package Car Co. v. Baltimore & Ohio R.R., 212 F.2d. 147
(5th Cir. 1954).

3. FED. R. CIrv. P. 4(e). Rule 4(e) provides:
Whenever a statute of the United States or an order of court thereunder pro-

vides for service of a summons, or of a notice, of an order in lieu of summons upon
a party not an inhabitant of or found within the state in which the district court is
held, service may be made under the circumstances and in the manner prescribed
by the statute or order, or, if there is no provision therein prescribing the manner of
service, in a manner stated in this rule. Whenever a statute or rule of court of the
state in which the district court is held provides (1) for service of a summons, or of
a notice, or of an order in lieu of summons upon a party not an inhabitant of or
found within the state, or (2) for service upon or notice to him to appear and re-
spond or defend in an action by reason of the attachment or garnishment or similar
seizure of his property located within the state, service may in either case be made
under the circumstances and in the manner prescribed in the statute or rule.

Id
4. 212 F.2d 147 (5th Cir. 1954).
5. Id at 155.
6. Id It is important to realize that the court's statement was made with regard to

cases governed by a federal question, that is, cases in which jurisdiction is not based on
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cuit followed the Lone Star decision and again stated that amenabil-
ity to jurisdiction must be measured under federal, not state law.8

During the survey period, the Fifth Circuit reanalyzed rule 4(e)
and for the first time applied a different provision of this rule, hold-
ing that a federal court may be bound by the same limitations as a
state court, even in a federal question case. In Burnstein v. State Bar
of Calfornia,9 a Louisiana attorney filed suit in a federal district
court in Louisiana against the California State Bar (Bar). The
plaintiff, Burnstein, failed the California bar exam. Because Bar of-
ficials refused to review the grading procedures with Burnstein, she
filed suit alleging a violation of her due process and equal protection
rights, an action under 42 U.S.C. § 1983.10 The district court
granted the Bar's motion to dismiss on the ground that the court
lacked personal jurisdiction over it." Burnstein appealed to the
Fifth Circuit.

The Fifth Circuit began its analysis of the case by recognizing
that "a federal court may only exercise personal jurisdiction if it is
authorized to do so by law and such exercise does not violate the
Constitution."' 2 The court then went on to analyze the provisions of
Rule 4(e) to determine if service of process could be made on the
nonresident Bar.13

Within the two sentences that make up rule 4(e), the Fifth Cir-

diversity of citizenship. It is well established that a federal court sitting pursuant to diversity
jurisdiction can only exercise personal jurisdiction over a nonresident defendant to the ex-
tent that a state court of the same forum could exercise such jurisdiction. See 658 F.2d at
402-03. This article does not discuss rule 4(e) as it is applied in diversity cases.

7. 658 F.2d 398 (5th Cir. 1981), cert. denied, 456 U.S. 928 (1982).
8. Id at 402-03. Two other cases in which the Fifth Circuit held that a federal court

asserting personal jurisdiction is not bound by state limitations are Federal Trade Comm'n
v. Jim Walter Corp., 651 F.2d 251, 256 (5th Cir. 1981), and Black v. Acme Markets, Inc., 564
F.2d 681, 684 (5th Cir. 1977).

9. 693 F.2d 511 (5th Cir. Dec. 1982).
10. 42 U.S.C. § 1983 (1976 & Supp. V 1981). This section provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.

Id
11. 693 F.2d at 514.
12. Id
13. Id

1984]
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cuit recognized three relevant parts.1 4 The first part of the first sen-
tence applies when a federal statute provides for service upon a
party not a resident of the forum state and that statute or court order
thereunder prescribes a manner of service.' 5 Jurisdiction is then as-
serted under the federal statute and service is made pursuant to the
statute or order.' 6 If the statute does not prescribe the manner of
service, then the second part of the first sentence of 4(e) applies.17 In
such cases, service may be made in any manner provided by rule
4.18 The third relevant part is the second sentence of rule 4(e),
which is applicable when the federal law governing the merits of the
case does not provide for service on the parties.' 9 In such cases,
service is made and personal jurisdiction is asserted under the long-
arm statute of the state in which the district court sits.20 When using
this provision of 4(e), a federal district court, "even in a federal
question case, can use a state long-arm statute only to reach those
parties whom a court of the state could also reach under it.'"21 The
Fifth Circuit went on to affirm the district court's dismissal of the
case finding personal jurisdiction had to be asserted under Louisi-
ana's long-arm statute because 42 U.S.C. § 1983, the basis for plain-
til's claim, does not provide for service on the parties.22 The court
concluded that this long-arm statute could not reach the defendant;
therefore, the district court was without personal jurisdiction over
the defendant.23

The holding in Burnstein is distinguishable from all other lead-
ing Fifth Circuit cases on personal jurisdiction because it is the first
case to apply the second sentence of rule 4(e). The language from
some of the other cases on personal jurisdiction appears inconsistent
with Burnstein, but a closer look at these cases shows they are con-
sistent. In Terry v. Raymond International, Inc. ,24 the Fifth Circuit
held that in a federal question case brought in federal court, a fed-
eral and not a state standard governs amenability to personal juris-

14. Id See supra note 4.
15. 693 F.2d at 514.
16. Id
17. Id
18. Id See, e.g., Black v. Acme Markets, Inc., 564 F.2d 681, 684 (5th Cir. 1977).
19. 693 F.2d at 514.
20. Id
21. Id
22. Id at 523-24. See 42 U.S.C. § 1983 (1976 & Supp. V 1981).
23. 693 F.2d at 523.
24. 658 F.2d 398 (5th Cir. 1981), cert. denied, 456 U.S. 928 (1982).

[Vol. 15:99
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diction.25 But the Terry case is distinguishable from Burnstein
because the Terry court was acting pursuant to the second part of
the first sentence of rule 4(e), where the federal statute provides for
service but does not prescribe the manner.26 In such situations, the
court is governed by a federal standard because service may be
made in any manner stated in rule 4.27 In Lapeyrouse v. Texaco,
Inc. ,28 decided three days after Burnstein, the Fifth Circuit restated
the principle of Terry that in federal question cases federal courts
are governed by a federal standard in asserting personal jurisdic-
tion.29 But again, Lapeyrouse is distinguishable because the court
was acting pursuant to the second part of the first sentence of rule
4(e), not the third part as in Burnstein.30

The effect of Burnstein is that it imposes limitations on a federal
court's ability to assert personal jurisdiction over a nonresident de-
fendant. In federal question cases where the federal law governing
the merits of the case does not provide for service, the federal court
must use the long-arm statute of the state in which the court is lo-
cated, thereby limiting the court's jurisdiction over a defendant to
that of a state court within the same forum. Thus, Burnstein is of
particular importance to nonresident defendants sued in a federal
court. If the federal law governing the merits of the case does not
provide for service of process, the nonresident defendant should be
aware of the defense that the federal court is without personal juris-
diction over him if the state long-arm statute of the forum is unable
to reach him.

2. Contractual Dealings as Sufficient Minimum Contacts

Whether a nonresident defendant's contractual dealings within
the forum state are sufficient minimum contacts to satisfy due pro-

25. Id at 402.
26. Id at 403. The Terry court did not expressly recognize that they were applying this

provision of rule 4(e). The court stated that a federal standard governed the issue and
looked to 4(d)(7) to determine if they could assert jurisdiction over the defendant. Id Nev-
ertheless, the holding in Burnstein establishes that when the statute governing the merits of
the case does not prescribe the manner of service, authority to serve the defendant in any
matter stated in rule 4 comes from the second relevant provision of 4(e). See 693 F.2d at
514.

27. See 693 F.2d at 514.
28. 693 F.2d 581 (5th Cir. Dec. 1982).
29. id at 585.
30. Id at 586. The court in Lapeyrouse used the same reasoning as in Terry. See supra

note 26.
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cess so as to allow a court to assert personal jurisdiction over him
has deeply divided the federal courts.3' The decisions of the
Supreme Court offer no clear guidance on this issue.32 Likewise, the
circuits have not been able to develop any uniform rule.33

The Fifth Circuit has addressed this issue many times but has
not yet formulated any definite standard. In Benjamin v. Western
Board Building Corp. , the Fifth Circuit stated that it unequivocally
requires "some activity by the defendant before permitting the exer-
cise of in personam jurisdiction under a state 'long-arm' statute, the
jurisdictional touchstone being the presence of sufficient in-state
business activity to indicate a purposeful enjoyment of the benefits
and protections of that state's law. '35 In Product Promotions, Inc. v.
Cousteau,36 the Fifth Circuit identified several factors to consider in
assessing this question: the quantity of contacts, the nature and
quality of the contacts, the connection of the cause of action to the
contacts, the interest of the forum state in providing the remedy, the
convenience to the parties, and the nature and character of the busi-
ness.37 These holdings only represent vague standards and the ap-
proach generally taken by the Fifth Circuit is to decide each case on
its own facts.38

During the survey period, the Fifth Circuit tried to clarify this
issue in Mississippi Interstate Express, Inc. v. Transpo, Inc. 39 In this
case, Mississippi Interstate entered into a contract with Transpo to
supply trucks to Transpo so it could ship goods throughout the
United States.4° Nineteen times Mississippi Interstate supplied

31. Lakeside Bridge & Steel Co. v. Mountain State Constr. Co., 445 U.S. 907, 909
(1980) (White, J., dissenting).

32. Id at 911.
33. Id at 909-11. See also Lakeside Bridge & Steel Co. v. Mountain State Constr. Co.,

597 F.2d 596, 601 (7th Cir. 1979) (contract to be performed in Wisconsin did not constitute
sufficient contacts), cert. denied, 445 U.S. 907 (1980).

34. 472 F.2d 723 (5th Cir.), cert. denied, 414 U.S. 830 (1973).
35. Id at 726. In Charia v. Cigarette Racing Team, Inc., 583 F.2d 184 (5th Cir. 1978),

the Fifth Circuit held that a nonresident defendant who sold four boats to residents within
the forum state over a five year period could not be subject to the forum's jurisdiction be-
cause the sales were isolated events, unlike a case where the defendant supplied its product
to the forum state in large quantities over a lengthy period of time. Id at 189.

36. 495 F.2d 483 (5th Cir. 1974).
37. Id at 494 n.17.
38. See Southwest Offset, Inc. v. Hudco Publishing Co., 622 F.2d 149, 151 (5th Cir.

1980).
39. 681 F.2d 1003 (5th Cir. Aug. 1982).
40. Id at 1005.
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trucks to Transpo pursuant to this contract.4 ' None of the ship-
ments originated or terminated in Mississippi; however, Mississippi
Interstate performed its obligations to Transpo by telephoning in-
structions to its drivers from its headquarters in Mississippi and
servicing all its trucks there.42 When Transpo refused to pay for the
services received, Mississippi Interstate brought a diversity action in
a federal district court in Mississippi for breach of contract.43 The
district court granted Transpo's motion to dismiss the suit for lack of
personal jurisdiction, finding that the due process clause of the four-
teenth amendment barred the court's exercise of personal jurisdic-
tion over Transpo, a resident of California." Mississippi Interstate
appealed this dismissal to the Fifth Circuit.

The Fifth Circuit began its analysis by setting forth the criteria
to consider in determining whether personal jurisdiction exists:

(1) did the defendant have sufficient minimum contacts with the
forum state so that it is fair and reasonable to require the
defendant to come into the state and defend the suit; [and]

(2) did the defendant purposefully avail itself of the privilege of
conducting activities within the forum state, thus invoking
the benefits and protection of its laws? 45

The Fifth Circuit went on to reverse the district court's dismissal,
holding that Transpo's contractual dealings with Mississippi Inter-
state satisfied these criteria.4 6 The court based its decision on Mara-
thon Metallic Building Co. v. Mountain Empire Construction Co. 47

and Prejean v. Sonatrach, Inc. 48 In Marathon the Fifth Circuit held
that when a nonresident defendant takes purposeful and affirmative
action, the effect of which is to cause foreseeable business activity in
the forum state, such action is considered to be a minimum contact
for jurisdictional purposes.49 In Prejean the Fifth Circuit held:
"When a defendant purposefully avails himself of the benefits and
protection of the forum's laws-by engaging in activity. . . outside
the state that has reasonably foreseeable consequences in the state-

41. Id
42. Id
43. Id at 1004-05. Two other defendants were named in the suit, but discussion of

them is not relevant to the purpose of this article.
44. Id at 1005.
45. Id at 1006.
46. Id at 1012.
47. 653 F.2d 921 (5th Cir. 1981).
48. 652 F.2d 1260 (5th Cir. 1981).
49. 653 F.2d at 923.
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maintenance of the lawsuit does not offend traditional notions of
fair play and substantial justice."50

Based on these two Fifth Circuit cases, the court in Mississippi
Interstate Express formulated the principle that when a nonresident
party enters into a contract with a resident of the forum state and it
is reasonably foreseeable that the resident party will perform a ma-
terial part of its contractual obligation within the forum state, then
the nonresident party is considered to have a sufficient minimum
contact with the forum state and has purposefully availed itself of
conducting activities within the forum, thus meeting the criteria to
assert personal jurisdiction over it.5 The court found this principle
existing here due to the facts that Transpo entered into the contract
with Mississippi Interstate, a resident of the forum state, and that
Mississippi Interstate performed a material part of its contractual
obligations within the forum by supervising all shipments from its
headquarters, by receiving all shipping instructions from Transpo,
and by servicing all the trucks in Mississippi.5 2

Thus, the basis for the court's holding depended not so much
on the nonresident defendant's minimum contacts with the forum as
it did with the resident party's own contacts through performing a
material part of its obligation within the forum. At first glance this
might seem to violate the Supreme Court's rule that one should look
to the nonresident defendant's minimum contacts with the forum to
determine if assertion of personal jurisdiction over the defendant
would violate due process.53 However, the principle in Mississippi
Interstate Express appears to be a logical and sound rule for con-
tract cases in light of the Supreme Court's other decisions on per-
sonal jurisdiction. The Supreme Court has held that in order to
assert personal jurisdiction over a nonresident defendant, the forum
state must have a sufficient interest in providing a remedy to the
resident party;54 the nonresident defendant must have purposefully
availed itself of conducting activities within the forum state, thus
invoking the benefits and protection of its laws;55 and the defend-
ant's conduct and connection with the forum state must be such that

50. 652 F.2d at 1268.
51. 681 F.2d at 1008.
52. Id at 1011.
53. See, e.g., International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
54. McGee v. International Life Ins. Co., 355 U.S. 220, 223 (1957).
55. Hanson v. Denckla, 357 U.S. 235, 253 (1958).

[Vol. 15:99
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it "should reasonably anticipate being haled into court there. '56

Moreover, the Supreme Court would probably concede to the prin-
ciple established in Mississippi Interstate Express due to their reluc-
tance to provide any clear guidance on the issue of whether
contractual dealings are sufficient minimum contacts to allow asser-
tion of personal jurisdiction over a nonresident defendant."

Viewing the decision in Mississippi Interstate Express by itself,
it would seem to set forth the rule that in the Fifth Circuit personal
jurisdiction does exist over a nonresident defendant who contracts
with a party in the forum state if it is reasonably foreseeable that the
resident party will perform a material part of the obligation within
that locale so that the nonresident party can be considered to have
purposefully availed itself of conducting activities within the forum
state. However, a case decided after Mississippi Interstate Express
shows that the Fifth Circuit is not ready to adopt any such type of
uniform rule. In Hydrokinetics, Inc. v. Alaska Mechanical, Inc. ,58 a
Texas manufacturing company (Hydrokinetics) sued an Alaskan
construction corporation (Alaska Mechanical) for breach of con-
tract. A diversity action was brought in a federal district court in
Texas. In this case, Alaska Mechanical entered into a contract with
Hydrokinetics to purchase goods. The goods were to be manufac-
tured in Texas and, while negotiations were underway, two officers
of Alaska Mechanical visited Hydrokinetic's plant in Texas to in-
spect the production facilities. 59 Thus, by Hydrokinetics manufac-
turing the goods in Texas, it was clear that they would perform the
material part of their obligation under the contract in Texas. When
Alaska Mechanical rejected the goods, Hydrokinetics sued for
breach.6° The district court dismissed the action for lack of personal
jurisdiction over Alaska Mechanical, finding that the defendant had
insufficient minimum contacts with the forum state.6' Hydrokinet-
ics appealed to the Fifth Circuit.

The Fifth Circuit affirmed the dismissal.62 As it had stated in
Mississippi Interstate Express, the court recognized that the signifi-

56. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).
57. See Lakeside Bridge & Steel Co. v. Mountain State Constr. Co., 445 U.S. 907, 911

(1980) (White, J., dissenting).
58. 700 F.2d 1026 (5th Cir. Mar. 1983).
59. Id at 1027-28.
60. Id. at 1027.
61. Id at 1027-28.
62. Id at 1032.

19841
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cant factor "'is whether the contacts suggest that the nonresident
defendant purposefully availed himself of the benefits of the forum
state.' "63 But unlike its analysis in Mississippi Interstate Express,
the court did not place emphasis on whether the resident party per-
formed a material part of his obligation within the forum state. The
court even suggested that this might have no significance at all.64 As
to whether the defendant's actions constituted purposeful availment,
the court took the view that it should decide each case on its own
facts, considering such factors as "'the quality, nature, and extent of
the activity in the forum, the foreseeability of consequences within
the forum from activities outside it, and the relationship between the
cause of action and the contacts .. . ."65

The court concluded that Alaska Mechanical did not have suffi-
cient minimum contacts with Texas to allow the assertion of per-
sonal jurisdiction over it.66 The decision was based on the fact that
Alaska Mechanical was not engaged in nationwide business, as it
was a local corporation conducting all of its business within the state
of Alaska.67 The court held that, even though Alaska Mechanical
knew the goods were to be manufactured in Texas and even though
it exchanged communications in Texas and visited the Texas plant,
this was insufficient to be characterized as purposeful activity invok-
ing the benefits and protections of the forum state's laws.68 The
court addressed Mississipi Interstate Express and distinguished it
from this case. They found that in Mississippi Interstate Express the
nonresident defendant's extensive commercial activities throughout
the United States created an expectation that such activity could
lead to litigation in a distant forum. 69 But in Hydrokinetics, the
court felt that the defendant's business was purely local in character,
so it would be unreasonable and unfair to require Alaska Mechani-
cal to defend suit outside its home forum.70

63. Id. at 1028 (quoting Brown v. Flowers Indus., 688 F.2d 328, 333 (5th Cir. 1982),
cert. denied, 103 S. Ct. 1275 (1983)). See 681 F.2d at 1006.

64. 700 F.2d at 1029. The court cited Hanson v. Denckla, 357 U.S. 235 (1958), which

stated, "The unilateral activity of those who claim some relationship with a nonresident
defendant cannot satisfy the requirement of contact with the forum State." 375 U.S. at 253.

65. 700 F.2d at 1028 (quoting Prejean v. Sonatrach, Inc., 652 F.2d 1260, 1268 (5th Cir.
1981)).

66. 700 F.2d at 1031-32.
67. Id at 1029.
68. Id
69. Id. at 1031.
70. Id

[Vol. 15:99
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Judge Tate, dissenting in this case,7 ' concluded from the rea-
soning in Mississippi Interstate Express that Alaska Mechanical's
contacts with Texas were sufficient enough so that it would be fair
and reasonable to require it to defend suit there. 2 He pointed out
that Alaska Mechanical conducted business activity in Texas by
contracting there, that two of its representatives visited Texas for
business reasons under the contract, and that a material part of the
obligation was performed in Texas." Thus, it was clear in his view
that Alaska Mechanical purposefully availed itself of the privilege
of conducting activities within Texas and therefore, involved suffi-
cient contact to be required to defend suit there."4

In light of these two decisions, it is clear that the Fifth Circuit is
not ready to develop a firm precedent on whether contractual deal-
ings within the forum state are sufficient minimum contacts so as to
allow the assertion of personal jurisdiction over a nonresident de-
fendant. Both cases involved similar facts but produced different
results. The cases cannot be distinguished (as the Fifth Circuit
claimed) on the ground that the defendant in Mississippi Interstate
Express was engaged in business throughout the United States and
the defendant in Hydrokinetics was engaged in business only in
Alaska.7 5 This is an improper distinction because the decisions in
both cases were based on whether the defendant purposefully
availed himself of the privilege of conducting business activity
within the forum state, not in what states the defendant engaged in
business. Thus, it is irrelevant whether the defendant is engaged in
business elsewhere. What is relevant is whether the defendant had
sufficient minimum contacts with the forum state. It would seem
that both defendants had at least equal contacts with the forum
state, and possibly the Alaska defendant in Hydrokinetics had more
because the contract was fully performed in the forum except for
payment of the goods.

These two decisions establish that the approach taken by the
court in Hydrokinetics is the prevailing standard in the Fifth Circuit.
In effect, Hydrokinetics overrules the Fifth Circuit's decision in Mar-

71. Judge Tate wrote the court's opinion in Mississippi Interstate Express.
72. 700 F.2d at 1032 (Tate, J., dissenting).
73. Id
74. Id

75. Id at 1031.
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athon Metallic Building Co. v. Mountain Empire Construction Co. ,76

which held that personal jurisdiction could be asserted over a non-
resident defendant if it was foreseeable that the resident plaintiff
would perform a material part of the contractual obligation in the
forum state.77 One can conclude that the reason the Fifth Circuit
indirectly overruled the Marathon decision was to avoid being
bound by such a clear and uniform rule and to be free to decide
each case on its own facts. This may, however, be the best approach
at the present time because the Supreme Court has yet to provide
any clear guidance on this issue and the question of the defendant's
minimum contacts with the forum state is largely, if not entirely,
dependent on the facts of the particular case.

B. Abstention

The Younger doctrine is a principle derived from the absention
doctrine which holds that a federal court should not interfere with
pending state judicial proceedings absent extraordinary circum-
stances.78 This doctrine was created by the United States Supreme
Court in Younger v. Harris.79 It sets forth that "federal courts must
refrain from hearing constitutional challenges to state actions under
certain circumstances in which the federal action is regarded as an
improper intrusion on the right of a state to enforce its laws in its
own courts." 80 The rationale for the Younger doctrine is based on
the concept of federalism and proper respect for state functions, as
emphasized in the Supreme Court's statement that "the National
Government will fare best if the States and their institutions are left
free to perform their separate functions in their separate ways." 8'

Originally, it was thought that Younger only applied to state
criminal or quasi-criminal proceedings, but the Supreme Court in
Middlesex County Ethics Committee v. Garden State Bar Associa-
tion 82 made it clear that "the policies underlying Younger are fully
applicable to noncriminal judicial proceedings when important state

76. 653 F.2d 921 (5th Cir. 1981).
77. Id at 923.
78. Younger v. Harris, 401 U.S. 37, 41 (1971).
79. Id
80. C. WRIGHT, LAW OF FEDERAL COURTS § 52A (3d ed. 1977). There are at least four

distinguishable lines of cases where abstention is recognized and the Younger doctrine is
only one of these situations. Id § 52.

81. 401 U.S. at 44.
82. 102 S. Ct. 2515 (1982).
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interests are involved. '8 3 In this recent formulation of the Younger
doctrine, the Supreme Court framed three questions that should be
asked to determine whether abstention is appropriate: (1) do the
state proceedings "constitute an ongoing state judicial proceeding;
[(2)] do the proceedings implicate important state interests; and [(3)]
is there an adequate opportunity in the state proceedings to raise
constitutional challenges." 4

During the survey period, the Fifth Circuit addressed this new
expansion of the Younger doctrine in Women's Community Health
Center v. Texas Health Facilities Commission.85 In this case, the
Women's Community Health Center (Center) was operating a facil-
ity which performed first trimester abortions. The Texas Health Fa-
cilities Commission (Commission) filed an action against the Center
in a Texas state court seeking to enjoin the Center from operating
the facility on the grounds that they had not applied for or obtained
a certificate of need as required by Texas law.86 The Center subse-
quently applied for a certificate and the Commission thereafter
ceased active pursuit of the injunction and instead concentrated on
the application. However, the suit was not dismissed and remained
pending in the state court.8 7 When the application was denied the
Center filed suit against the Commission in a federal district court in
Texas seeking declaratory relief and an injunction restraining the
Commission from requiring a certificate of need or, in the alterna-
tive, directing the Commission to grant the Center's application. 8

83. Id at 2521. In Middlesex an attorney was charged with violating the state bar's
disciplinary rules. The attorney was requested to appear at a hearing before a local district
ethics committee, but instead filed a suit in a federal district court contending the discipli-
nary rules violated his rights under the Constitution. The Supreme Court held that absten-
tion by the federal court was appropriate because it was an ongoing state judicial proceeding
and important state interests were involved. Therefore, the attorney was not prohibited
from raising his constitutional claims in the disciplinary hearing. Id at 2519-20, 2522-24.

84. Id at 2522. The first question to be asked-whether the state proceedings consti-
tute an ongoing state judicial proceeding-may seem trivial and irrelevant in most cases, but
this was an important issue in Middlesex because the ongoing state action in the case was a
disciplinary proceeding being tried in a local district committee of the state bar. The
Supreme Court concluded this was an ongoing state judicial proceeding because the com-
mittee was appointed by the state supreme court to regulate the state bar, and as such is
judicial in nature. Id This holding indicates that abstention is not only now appropriate in
civil cases, but also even where the ongoing state proceeding is not in state court.

85. 685 F.2d 974 (5th Cir. Sept. 1982).
86. Id at 976. The act the Commission asserted that the Center was violating is TEX.

REV. CIV. STAT. ANN. art. 4418h, § 3.01(a)(2) (Vernon Supp. 1982-1983).
87. 685 F.2d at 976.
88. Id at 978.
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The basis for the Center's action was that the Commission at-
tempted to apply the certificate of need requirement in a discrimina-
tory fashion, "thereby transgressing the constitutional limitations on
the state's power to regulate first trimester abortions established in
Roe v. Wade." 8 The district court granted the Commission's mo-
tion to dismiss on the grounds of abstention because the same issues
were already being litigated in the Commission's action against the
Center filed in the Texas state court. 9° The Center appealed to the
Fifth Circuit arguing that abstention applies only when the state
proceedings are in aid of a criminal statute. 9'

Following the Younger doctrine and addressing the three ques-
tions outlined in Middlesex, the Fifth Circuit affirmed the dismis-
sal.92 The court found that the state court action to shut down the
Center was an ongoing judicial proceeding despite the fact that it
was not actively pursued until after the application was denied.93

The court also found that the state's interest in administration and
enforcement of its health program was important enough to allow
abstention by the federal court.94 The court recognized that the
,state's efforts to procure compliance with the requirements of the
law would be severely impaired if it held that a federal court may
enjoin a state enforcement proceeding. 95 And finally, it was clear
that Texas law did not raise any procedural barriers to the Center's
assertion of its constitutional challenges in the state proceedings.96

After addressing these three Middlesex questions, the court con-
cluded that abstention was proper.97

The recent expansion of Younger by the Supreme Court and
the outcome of Women's Community Health Center is not surprising.
The trend in the Supreme Court is toward expanding the concepts
of Younger to noncriminal proceedings. 98 The decision in Middle-

89. Id See 410 U.S. 113 (1973).
90. 685 F.2d at 977.
91. Id at 978 n.9.
92. Id. at 979-82.
93. Id at 979.
94. Id
95. Id.
96. Id at 981.
97. Id at 982.
98. The Supreme Court has held that federal courts should abstain from considering

constitutional challenges when a state has initiated disciplinary proceedings against the at-
torney plaintiff, 102 S. Ct. at 2522; when the state has filed a proceeding to terminate the
parental rights of the plaintiffs for alleged child abuse, Moore v. Sims, 442 U.S. 415, 418
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sex clearly sets forth that abstention is appropriate in both criminal
and civil cases if the three factors promulgated by the Court are
satisfied. The second of these factors, whether important state inter-
ests are involved, in effect makes the decision of whether to abstain
a balancing test between the state's interest in litigating the state
substantive issues in their forum and the federal court's interests in
deciding the constitutional challenges to the state action. In Middle-
sex the Supreme Court suggested that if the state has an important
interest in the litigation, then the balance will weigh in its favor as
long as the constitutional claims can be determined in the state pro-
ceedings and there is no showing of bad faith, harassment, or some
other extraordinary circumstance that would make abstention
inappropriate.99

Balancing these factors will undoubtedly give federal district
courts some discretion in deciding whether to abstain. The factors
outlined by the Supreme Court are too vague to provide any definite
standard and this will probably lead to a continuing expansion of
Younger to all cases already pending in a state court. The Fifth
Circuit, by affirming the decision in Women's Community Health
Center, showed that it favors expansion of the Younger doctrine be-
yond state criminal cases to ongoing state civil cases.

C. Diversity Jurisdiction

When a state is a party to an action it is well established that
the state is not a citizen for purposes of diversity jurisdiction. "
This means that an action cannot be brought against a state in fed-
eral court based on diversity jurisdiction. But in actions against
state agencies the rule is not so clear. If the agency is merely the
alter ego of the state, then diversity jurisdiction is lacking.' 0' On the
other hand, if the agency is independent, separate and distinct from
the state, then the district court can proceed under diversity

(1979); when the state brought a civil enforcement action for return of fraudulently obtained
welfare payments, Trainor v. Hernandez, 431 U.S. 434, 439-40 (1977); and when a state
judge has imposed civil contempt sanctions on a party to private litigation who has ignored
state court orders, Judice v. Vail, 430 U.S. 327, 330 (1977).

99. 102 S. Ct. at 2523.
100. Moor v. County of Alameda, 411 U.S. 693, 717 (1973).
101. Tradigrain, Inc. v. Mississippi State Port Auth., 701 F.2d 1131, 1132 (5th Cir. Apr.

1983).
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jurisdiction."t 2

There has been some confusion in the Fifth Circuit concerning
when a state agency is considered to be an alter ego of the state as
opposed to a separate and independent agency. 10 3 During the sur-
vey period the Fifth Circuit tried to clarify this issue in Tradigrain,
Inc. v. Mississippi State Port Authority. °4 In this case, Tradigrain, a
Louisiana corporation, brought a diversity action against the Missis-
sippi State Port Authority (Port Authority) in a federal district court
in Mississippi, alleging that its rice was damaged while stored in the
Port Authority's warehouse. The Port Authority moved to have the
case dismissed for lack of subject matter jurisdiction on the grounds
that, as an agency of the State of Mississippi, it was not a citizen for
purposes of diversity jurisdiction. The district court rejected this
contention and the Port Authority appealed to the Fifth Circuit.
The Fifth Circuit held that the Port Authority was an alter ego of
the state and ruled that the case was properly dismissed for lack of
subject matter jurisdiction. 05

In its analysis, the Fifth Circuit began by stating, "In determin-
ing whether the agency is an alter ego of the state or an independent
agency, the essential question is whether the state is the real party in
interest in the lawsuit . . . . The resolution of this question is a
matter of state law.'°6 It can be concluded from these statements
that if the state is found to be the real party in interest, as deter-
mined by state law, then the agency is the alter ego of the state and
diversity jurisdiction is lacking.

The court adopted the approach it set forth in Huber, Hunt &
Nichols, Inc. v. Architectural Stone Co. 107 Based on this decision,

102. Department of Health & Rehabilitative Servs. v. Davis, 616 F.2d 828, 833 (5th Cir.
1980).

103. See generally Jagnandan v. Giles, 538 F.2d 1166, 1173-76 (5th Cir. 1976) (deciding
whether a suit against a university was a suit against a state), cert denied, 432 U.S. 910
(1977); C.H. Leavell & Co. v. Board of Comm'rs, 424 F.2d 764, 766 (5th Cir. 1970) (no
precedent on whether Dock Board is an alter ego of the state); Louisiana Land & Explora-
tion Co. v. State Mineral Bd., 229 F.2d 5, 7-8 (5th Cir.) (deciding whether an incorporated
state agency was separate and distinct from the state), cert. denied, 351 U.S. 965 (1956).

104. 701 F.2d 1131 (5th Cir. Apr. 1983).
105. Id at 1133-34.
106. Id at 1132.
107. 625 F.2d 22 (5th Cir. 1980). While the issue in Huber, Hunt & Nichols was whether

a state agency is immune from suit under the eleventh amendment, the Fifth Circuit stated
that "the analysis of an agency's status is virtually identical whether the case involves a
determination of immunity under the eleventh amendment or a determination of citizenship
for diversity jurisdiction." 701 F.2d at 1132.
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the factors the court should consider in determining an agency's sta-
tus are, "[1] whether the agency has been granted the right to hold
and use property, [2] whether it has the express authority to sue and
be sued in its corporate name, [3] the extent of its independent man-
agement authority, and [4] the treatment of the agency by the state
courts."1°8 Under the third factor the court should look at whether
the agency has the power to make hiring decisions, enter into con-
tracts, and engage counsel.' °9 Under the fourth factor the court
should look at whether the state sued the agency in its own courts,
whether the state is responsible for the agency's debts, whether the
agency is primarily concerned with local or statewide problems, and
the degree of general financial autonomy of the agency."' Under
this analysis some factors will suggest that the agency is a citizen
while others will suggest that it is merely the alter ego of the state. It
is up to the district court to balance these factors against each other
in reaching its conclusion, keeping in mind the primary question of
whether the state is the real party in interest."'

While balancing tests are sometimes criticized for being too
vague and arbitrary, the analysis adopted in Tradigrain should
prove useful because there had been no clear precedent on deter-
mining a state agency's status for diversity jurisdiction purposes.
The trend of prior decisions in the Fifth Circuit was toward adopt-
ing such a balancing approach' 12 and Tradigrain follows this trend.
However, the usefulness of this approach will be limited because
Tradigrain only provides the factors a district court should consider;
it does not provide a uniform rule for a particular situation or any
guidance on whether some factors carry more weight than others.
Under the same or similar circumstances, one court might empha-
size that the agency is concerned with only local problems and thus
is separate and independent from the state, while another court
might emphasize that the state is liable for the agency's debts, mak-
ing the agency the alter ego of the state. This can lead to inconsis-
tent results regarding diversity actions against the same agency.
Therefore, until the Fifth Circuit is presented with more case law on
the subject, an agency's status for diversity purposes remains un-

108. 701 F.2d at 1132.
109. Id
110. Id
111. Id at 1133.
112. See C.H. Leavell & Co. v. Board of Comm'rs, 424 F.2d 764 (5th Cir. 1970).
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clear. At present, the court has only provided an approach for mak-
ing the determination after a lawsuit has been filed.

D. Ancillary Jurisdiction

When an action is properly before a district court under its
original jurisdiction, the doctrine of ancillary jurisdiction provides
that collateral claims which are incidental to the primary claim may
also be brought in federal court, even though the district court does
not have original jurisdiction over the collateral claims.113 To have
valid ancillary jurisdiction over the collateral claims, the court must
find that they arise out of the same aggregate core of operative facts
which constituted the main claim over which the court has an in-
dependent basis for federal jurisdiction." 4 The rationale for this
doctrine is to promote judicial efficiency and economy and to pro-
vide convenience and fairness to litigants."I5 While ancillary juris-
diction is a fundamental principle recognized by all federal courts,
there is a dispute whether a federal court can proceed to hear the
ancillary claims after the main claim has been dismissed."I6

The various circuits have addressed this issue many times and
have yet to formulate a uniform rule. The Fifth Circuit favored the
position that when the main claim is dismissed, then generally the
ancillary claims must also be dismissed.' 17 However, the Fifth Cir-
cuit also held that a federal court may retain and adjudicate ancil-
lary claims after the main claim has been dismissed if the dismissal
of the ancillary claims would unduly prejudice the parties." 8 It ap-
pears that the trend in the Fifth Circuit is moving toward letting the
trial court, in its discretion, decide whether to maintain or dismiss
the ancillary claims." 9

During the survey period this issue of retained jurisdiction over

113. See United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966).
114. Id. at 725.
115. Id at 726.
116. No dispute that ancillary claims must be dismissed if the main action was dismissed

for lack of jurisdiction exists because jurisdiction for the ancillary claims derives from the
court's jurisdiction over the main claim. See Fairview Park Excavating Co. v. Al Monza
Constr. Co., 560 F.2d 1122, 1125 (3d Cir. 1977). The dispute is whether ancillary claims
must be dismissed if the parties settle the main claim and voluntarily dismiss it.

117. See Joiner v. Diamond M Drilling Co., 677 F.2d 1035, 1041 (5th Cir. 1982).
118. Id at 1043.
119. See Rheaume v. Texas Dep't of Pub. Safety, 666 F.2d 925, 932 (5th Cir. 1982) (the

district court has discretion to decide whether to retain or dismiss ancillary claims); Pharo v.
Smith, 625 F.2d 1226, 1227 (5th Cir. 1980) (it is for the district court to consider whether to
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an ancillary claim was addressed by the Fifth Circuit in Waste Sys-
tems, Inc. v. Clean LandAir Water Corp. 120 In this case, Waste Sys-
tems, a Texas resident, filed a diversity action for breach of contract
and tortious interference with a contract against Clean Land Air
Water Corporation (Clean Land) and Rollins Environmental Serv-
ices of Louisiana (Rollins). The action was filed in a federal district
court located in Texas. Rollins filed a cross claim against Clean
Land for misrepresentation. Despite the lack of diversity between
Rollins and Clean Land the district court permitted the cross claim
under the doctrine of ancillary jurisdiction because it arose out of
the same core of operative facts as the primary action. Waste Sys-
tems then settled with both Rollins and Clean Land and was dis-
missed from the action. The district court granted judgment for
Clean Land on the cross claim and Rollins appealed this judgment
to the Fifth Circuit.' 2

1 On its own motion, the Fifth Circuit raised
the issue of whether the district court properly proceeded to hear the
ancillary claim after the main action was settled and dismissed. 22

In its analysis, the Fifth Circuit began by recognizing that the
United States Supreme Court, in United Mine Workers v. Gibbs, 23

suggested that dismissal of ancillary claims is mandatory whenever
the main claim is dropped prior to trial.' 24 But the Fifth Circuit
went on to recognize that, in practice, district courts are allowed a
measure of discretion in determining whether to maintain the ancil-
lary claims. 2 The court pointed out that this discretion is limited,
so generally when the main claim is dismissed prior to trial, the an-
cillary claims should also be dismissed unless dismissal would un-
duly prejudice the parties. 2 6 The rationale for this is that when the
main action is dismissed prior to trial, the considerations of judicial
efficiency and economy are no longer promoted by maintaining the
ancillary claims, "'and considerations of comity and federalism mil-
itate in favor of dismissal.' 1127 The court concluded that the district

maintain jurisdiction over ancillary claims); In re Carter, 618 F.2d 1093, 1104-05 (5th Cir.
1980) (ancillary jurisdiction is a decision of discretion for the district court).

120. 683 F.2d 927 (5th Cir. Aug. 1982).
121. d. at 929-30.
122. Id. at 930.
123. 383 U.S. 715 (1966).
124. 683 F.2d at 931.
125. Id
126. Id
127. Id (quoting Joiner v. Diamond M Drilling Co., 677 F.2d 1035, 1043 (5th Cir.

1982)).
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court should have dismissed the ancillary cross claim. 28 The court
noted that even if the district court exercised its discretion to con-
tinue to hear the ancillary claim, there were no compelling reasons
for it to do so here because the interests of judicial efficiency and
economy would not be advanced. 29 The court pointed out that the
action was still in its infancy, no trial had taken place, and the dis-
covery thus far obtained could be used in a state court
proceeding.13 0

In light of this holding it appears that the Fifth Circuit still fa-
vors automatic dismissal of ancillary claims when the main action is
dismissed before trial and there will be no prejudice to the parties by
the dismissal. However, the language of the holding implies that the
Fifth Circuit will leave it to the discretion of the trial judge to decide
whether to dismiss the ancillary claim. Although this is a decision
within the trial judge's discretion and is no longer to be an auto-
matic response to the dismissal of the primary claim, the trial judge
is to be guided by considerations of whether judicial efficiency and
economy will be lost or promoted and whether the parties will be
unduly prejudiced.

Other courts have taken the opposite position in that once an
ancillary claim is properly brought into the action, the district court
should fully adjudicate its merits even if the primary action is dis-
missed. Both the First and the Eighth Circuits follow this rule, 13 1

and the Third Circuit holds that ancillary jurisdiction should not be
defeated by a decision adverse to the plaintiff on the plaintiffs pri-
mary claim. 32

Whether the circuits will ever adopt a uniform rule on this issue
remains an open question; it is not likely unless the Supreme Court
makes a direct ruling on the question. The better rule would seem
to be that once jurisdiction has attached it is not lost by subsequent
events, so that even though the primary claim is dismissed the cross
claims can be litigated under ancillary jurisdiction. There are sev-
eral reasons for this position. First, it would provide for a uniform
rule in all cases which would not be unfair to any of the parties

128. 683 F.2d at 931.
129. Id.
130. Id.
131. See Atlantic Corp. v. United States, 311 F.2d 907, 910 (1st Cir. 1962); Home Ins.

Co. v. Trotter, 130 F.2d 800, 804 (8th Cir. 1942).
132. Fairview Park Excavating Co. v. Al Monza Constr. Co., 560 F.2d 1122, 1125 (3rd

Cir. 1977).
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because the cross claims are already properly before the federal
court under ancillary jurisdiction. Second, it would clearly promote
judicial efficiency and economy because the parties are already pre-
pared to litigate in a federal forum. Nor would this clog the federal
courts with state claims because the primary claim must originally
be properly before the court. Third and most important, it would
encourage settlement of the primary claim because the parties know
the cross claims will not be dismissed if they dismiss the primary
claim. The opposite result occurs under the rule that cross claims
must be dismissed if the primary claim is dismissed. If the party
asserting the cross claim is unable to litigate the claim in a state
court or knows that he has little chance of winning in a state forum
and he settles the primary claim which is then dismissed, the court
must also dismiss the cross claims. Therefore, the party has no in-
centive to settle the primary claim because he would also be giving
up the cross claim. This operates to frustrate judicial economy and
efficiency.

E. Appellate Jurisdiction

The rules governing appellate jurisdiction of federal courts are
numerous and they are outnumbered only by the cases construing
them. Three rules in particular have led to a recent change in prece-
dent. Under 28 U.S.C. § 1291133 the United States Courts of Ap-
peals have jurisdiction on appeals from all final decisions of the
federal district courts.' 34 Rule 4(a) of the Federal Rules of Appel-
late Procedure provides that the time to appeal in a civil case runs
from the entry date of the judgment or order appealed from. 3 And
rule 58 of the Federal Rules of Civil Procedure provides that
"[e]very judgment shall be set forth on a separate document."'' 36

Based on these three rules the United States Supreme Court held in
United States v. Indrelunas 37 that the time to appeal from a judg-
ment does not begin to run until the judgment is entered as a sepa-
rate document. 3  From this decision, the Fifth Circuit has
consistently held that they do not have jurisdiction to hear an appeal

133. 28 U.S.C. § 1291 (1976 & Supp. V 1981).
134. Id
135. FED. R. App. P. 4(a).
136. FED. R. Civ. P. 58.
137. 411 U.S. 216 (1973).
138. Id at 219-22.
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when a separate document was not entered by the district court. 139

Recently, the Fifth Circuit's understanding of Indrelunas was
rejected by the Supreme Court in Bankers Trust Co. v. Mallis.110 In
Mallis the Court held that the Second Circuit properly assumed ju-
risdiction of an appeal under 28 U.S.C. § 1291 even though a sepa-
rate judgment had not been entered by the district court, because
the order represented the final decision in the case and the appellee
did not object to the appeal.' 4

1 Under these circumstances the
Court held that "the parties should be deemed to have waived the
separate-judgment requirement of Rule 58 . . ".42

During the survey period the Fifth Circuit had the opportunity
to reexamine Indrelunas in light of the Supreme Court's holding in
Mallis. In Hanson v. Town of Flower Mound,143 a judgment, which
was not set forth on a separate document as required by rule 58, was
appealed to the Fifth Circuit.' Thus, the issue arose as to whether
the Fifth Circuit should dismiss the case based on the precedent
taken from Indrelunas.

The Fifth Circuit began its analysis by recognizing the
Supreme Court's decision in Mallis. However, the court pointed out
that while Mallis permitted them to accept jurisdiction, it did not
require them to do so because there had been no post-Mallis deci-
sion by the Fifth Circuit holding that Mallis is an overriding change
in precedent. 145 Nevertheless, the Fifth Circuit concluded that Mal-
/is is an overriding change in the law.'46 The court went on to hold
that they "may take jurisdiction of an appeal from a 'final decision'
under section 1291, even though no separate judgment has been en-
tered, when the parties fail to raise the issue."' 147

139. See Furr's Cafeterias v. NLRB, 566 F.2d 505, 506-07 (5th Cir. 1978); Sassoon v.
United States, 549 F.2d 983, 984 (5th Cir. 1977); Nunez v. Superior Oil Co., 535 F.2d 324,
325 (5th Cir. 1976); Taylor v. Sterrett, 527 F.2d 856, 858 (5th Cir. 1976); State Nat'l Bank v.
United States, 488 F.2d 890, 892-93 (5th Cir. 1974).

140. 435 U.S. 381 (1978).
141. d at 387-88.
142. Id at 388.
143. 679 F.2d 497 (5th Cir. July 1982).
144. In this case, the plaintiffs brought an action for damages on the ground that the

defendant, Town of Flower Mound, who taxed them and interfered with their liberty, does
not have a republican form of government. The district court dismissed the action for lack
of jurisdiction and a final judgment was never entered. Id at 500-01.

145. Id at 501.
146. Id
147. Id
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The decision in Hanson is not surprising. Even before Mallis
was decided the Fifth Circuit suggested a dissatisfaction with the
precedent established from Indrelunas. In Taylor v. Sterrett, 48 the
Fifth Circuit stated that, in applying the rule of Indrelunas, "such
action on our part does not appear to accomplish any meritorious
result in this particular case, creating only delay."' 149 And in Sas-
soon v. United States,'5 ° the Fifth Circuit indicated that an excep-
tion might be made to Indrelunas "in a proper case."' 5' In addition,
a majority of the other circuits have also held that Indrelunas has
been overruled by Mallis.15 2

Thus, from Hanson, it can be concluded that the Fifth Circuit is
trying to promote the policy of the Federal Rules of Civil Proce-
dure, which are to be construed so as to secure the just, speedy, and
inexpensive determination of every action and not to allow deci-
sions on the merits of a case to be avoided on the basis of mere
technicalities.11 3 This result is both sound and logical. The only
purpose of rule 58 is to clarify when the time for appeal begins to
run. 154 It would be illogical to deny justice by refusing to review the
merits of a case on appeal merely because the technical require-
ments of a rule have not been complied with, especially when the
parties have not objected to the appeal in the absence of a separate
judgment.

CONCLUSION

During the survey period, the Fifth Circuit expanded precedent
and also established new developments in the law of federal juris-
diction. In two areas the Fifth Circuit expanded past precedent.
The court will still decide on a case by case basis whether contrac-
tual dealings are sufficient contacts to allow assertion of personal
jurisdiction over a nonresident defendant. However, a court may

148. 527 F.2d 856 (5th Cir. 1976).
149. Id at 858.
150. 549 F.2d 983 (5th Cir. 1977).
151. Id. at 985.
152. See Stein v. Reynolds Sec., Inc., 667 F.2d 33, 33-34 (1I1th Cir. 1982); Giza v. Secre-

tary of HEW, 628 F.2d 748, 751 (1st Cir. 1980); Stubbs v. United States, 620 F.2d 775, 776
(10th Cir. 1980); De Luz Ranchos Inv. v. Coldwell Banker & Co., 608 F.2d 1297, 1299 (9th
Cir. 1979); U.S. General, Inc. v. City of Joliet, 598 F.2d 1050, 1051 (7th Cir. 1979); Caperton
v. Beatrice Pocahontas Coal Co., 585 F.2d 683, 690-91 (4th Cir. 1978).

153. See 435 U.S. at 387.
154. See id at 384.
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now be able to assert jurisdiction over a nonresident party if it is
foreseeable that the resident party will perform a material part of
the contract within the forum. The other area in which the Fifth
Circuit expanded precedent is in ancillary jurisdiction. The court
indicated that it still favors automatic dismissal of ancillary claims
when the main claim is dismissed prior to trial, but it appears that
the court will now leave this decision for the discretion of the district
courts.

As to the new developments in the law of federal jurisdiction,
the Fifth Circuit held for the first time that a federal court, in assert-
ing personal jurisdiction over a nonresident defendant, is bound by
the same limitations as a state court in the forum when the federal
law governing the merits of the case does not provide for service on
the parties. The Fifth Circuit also held that abstention by a federal
court is now appropriate in civil cases when important state interests
are involved. In diversity cases, the Fifth Circuit adopted a new
approach for determining whether a state agency is a citizen capable
of being sued in a diversity action. And finally, in cases appealed to
the Fifth Circuit, the court overruled past precedent to hold that
they will now hear an appeal even though the judgment has not
been entered on a separate document by the trial court when the
parties fail to object to this requirement.

L.CF

II. PRETRIAL PROCEDURE

During the survey period the Fifth Circuit made few changes in
the area of pretrial procedure. Important to note, however, are the
cases addressing the topic offorum non conveniens. These cases evi-
dence a trend favoring a conditional dismissal when a district court
dismisses on forum non conveniens grounds and the appropriate
forum is in a foreign country.

"The principal offorum non conveniens permits a court to de-
cline jurisdiction even though venue and jurisdiction are proper, on
the theory that for the convenience of the litigants and the witnesses,
the action should be tried in another judicial forum."'' 5 5 This com-
mon-law doctrine exists today and a modification of it is codified in

155. Dahl v. United Technologies Corp., 632 F.2d 1027, 1029 (3d Cir. 1980). In decid-
ing whether to dismiss on the principle offorum non conveniens the Supreme Court, in Gulf
Oil Corp. v. Gilbert, 330 U.S. 501, 508-09 (1974), set out factors which should be considered.
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28 U.S.C. § 1404(a). 15 6 Under the common-law doctrine offorum
non conveniens, a case will be dismissed if the plaintiff chooses an
inappropriate forum. In comparison, section 1404(a) does not per-
mit dismissal, but allows the trial judge to transfer the case to a
more convenient forum. 157

When compared with section 1404(a), three main disadvan-
tages of the common-law doctrine are evident. First, it deprives the
plaintiff of his choice of forum; second, a dismissal is a final judg-
ment; and last, the plaintiff may be completely barred from refiling
his suit by the statute of limitations. Section 1404(a) avoids these
last two dangers by transferring the action to a forum where the
plaintiff could have originally filed suit, rather than dismissing the
action. 158 However, section 1404(a) does not permit a transfer to a
court in a foreign nation; instead, the common-law doctrine offorum
non conveniens is to be applied. 5 9 In considering the dismissal, a
significant consideration is the choice of law question where a for-
eign nation might be the proper forum. 'I If American law is appli-
cable, the American courts should retain jurisdiction, but if foreign
law is controlling, dismissal under forum non conveniens may be
proper. 16,

During this survey period the Fifth Circuit faced a number of
cases in which a foreign nation was the proper forum and the com-
mon-law doctrine offorum non conveniens was applied. In Chiazor
v. Transworld Drilling Co. ,162 decided before the current survey pe-
riod, the Fifth Circuit stated: "Once the district court determined
that American law was not applicable, it could have properly dis-
missed the case pursuant to Federal Rule of Civil Procedure
12(b)(6). . .and, if depositions and affidavits were considered, have

These factors are divided into two categories: the private interests of the litigants and the
public interest in the administration of justice.

156. 28 U.S.C. § 1404(a) (1976). Section 1404(a) provides: "For the convenience of the
parties and witnesses, in the interests of justice, a district court may transfer any civil action
to any other district court or division where it might have been brought." Id

157. Id
158. Norwood v. Kirkpatrick, 349 U.S. 29, 31-32 (1955).
159. Miskow v. Boeing Co., 664 F.2d 205, 207 (9th Cir. 1981), cert. denied, 455 U.S. 1020

(1982).
160. Fisher v. Agios Nicolaos V, 628 F.2d 308, 315 (5th Cir. 1980), cert. denied, 454 U.S.

816 (1981).
161. Id
162. 648 F.2d 1015 (5th Cir. 1981), cert. denied, 455 U.S. 1019 (1982).
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granted a summary judgment under Rule 56."' 163 Relying on this
statement, the district court in Zekic v. Reading & Bates Drilling
Co. 164 unconditionally dismissed the plaintiffs suit on grounds of
forum non conveniens.165 However, on appeal during the survey pe-
riod, the Fifth Circuit qualified its earlier statement in Chiazor by
stating that the district judge may use his sound discretion in decid-
ing whether justice is best served by a conditional or unconditional
dismissal.1 66 The Fifth Circuit further noted that the trial judge
should exercise his discretion free from Chiazor's implication that
dismissal may be an automatic response. 167 Thus, Zekic cleared the
way for the use of conditional dismissal with respect to forum non
conveniens.

In Vaz Borralho v. Keydril Co. ,168 the Fifth Circuit had another
opportunity during the survey period to expand on the use of condi-
tional dismissals. The plaintiffs in Vaz Borralho were survivors of a
Brazilian seaman who died as a result of injuries he received while
working on a drilling rig located off the Brazilian coast.' 69 The
Southern District Court of Texas dismissed the plaintiffs' suit on the
basis of forum non conveniens and the plaintiffs appealed. 70 The
Fifth Circuit held that the district court correctly decided that for-
eign law, not American law, was controlling and that the district
court did not abuse its discretion in dismissing the suit.' 7' The Fifth
Circuit, however, reversed and remanded the case because the dis-
trict court ordered an unconditional dismissal. The Fifth Circuit
felt that in dismissing the case the appellants' interests were not ade-
quately protected. 172 In remanding, the Fifth Circuit suggested that

163. Id at 1020 n.7.

164. 536 F. Supp, 23 (E.D. La. 1981), mod#Fed, 680 F.2d 1107 (5th Cir. July 1982).

165. 536 F. Supp. at 26.

166. Zekic v. Reading & Bates Drilling Co., 680 F.2d 1107, 1108-09 (5th Cir. July 1982).
See supra text accompanying note 163.

167. 680 F.2d at 1108. The Fifth Circuit expressed concern that a plaintiff whose case
has been unconditionally dismissed would face two main problems. First, the statute of
limitations might bar the plaintiff from refiling and second, the defendant might delay by
claiming that, despite the defendant's contention in the earlier United States action, the
foreign court lacks jurisdiction and the proper forum is in the United States. Id

168. 696 F.2d 379 (5th Cir. Jan. 1983).
169. Id. at 382.
170. Id

171. Id at 386-87, 394.
172. Id. at 394.
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dismissal be conditioned upon several factors.1 73 First, the appellees
must submit to service of process and jurisdiction in a Brazilian
court in which the appellants have filed suit within ninety days of
the dismissal order. Second, the appellees must agree to waive any
statute of limitations defense arising since the beginning of the ac-
tion in the district court. Third, the appellees must formally agree
that all discovery information filed with the district court may be
used in the Brazilian proceeding as if it had originated there and
that they will make available all relevant witnesses and documents.
Fourth, the appellees must agree to satisfy any judgment that might
be rendered in the Brazilian court. Finally, if the appellees fail to
promptly meet any of these conditions, the district court will resume
jurisdiction.'74 The Fifth Circuit also suggested that the dismissal
could become final if the appellants failed to refile within the ninety
day period or if appellants properly refiled, the appellees complied
with all the conditions and the Brazilian court did not finally decline
jurisdiction.175 Additionally, the court noted that if the Brazilian
courts should finally decline jurisdiction the case could be reopened
by the appellant in the district court. 17 6

The Fifth Circuit has not required a rigid adherence to the Vaz
Borralho conditions. That is, the Fifth Circuit imposed conditions
unique to each case based on the requirements of fairness. For ex-
ample, in Constructora Spilimerg, CA. v. Mitsubishi Aircraft Co. ,177

the case was dismissed on the basis that Venezuelan courts would be
a more proper forum. 17  A question arose, however, as to whether
the Venezuelan court had jurisdiction and, if so, whether it could
order the necessary title documentation for an appropriate rem-
edy.'79 The Fifth Circuit, in remanding for modification, recog-
nized the conditions used in Vaz Borralho; however, it imposed only
three. 0 The court stated that if the plaintiff commenced the suit in
a Venezuelan court within thirty days, the defendant should accept
service and waive any objections to personal jurisdiction and also be

173. Id at 394-95. See also De Olivera v. Delta Marine Drilling Co., 707 F.2d 843, 847
(5th Cir. June 1983) (applying the same conditions as in Vaz Borralho).

174. 696 F.2d at 394-95.
175. Id at 395.
176. Id.
177. 700 F.2d 225 (5th Cir. Mar. 1983).
178. Id at 226.
179. Id
180. Id
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responsible for providing the title documentation necessary to effec-
tuate the court's judgment.''

Throughout this survey period, the Fifth Circuit continued to
impose the standard conditions and in many cases imposed special
conditions on forum non conveniens dismissals. 8 2  Because the
plaintiff can choose where to file his suit,forum non conveniens is
usually concerned with the location of the forum in relation to the
defendant's convenience. As stated earlier, a dismissal onforum non
conveniens grounds can have some very debilitating effects on a
plaintiff's ability to recover. The Fifth Circuit has recognized the
potential harshness of the doctrine on a plaintiff and has favored the
use of conditional dismissals as a way of protecting the plaintiffs
ability to recover for his loss or injury.' 83

However, there is an ironic aspect in the Fifth Circuit's use of
conditional dismissals. The Fifth Circuit stated that a dismissal on
forum non conveniens grounds can be made either conditional or
unconditional in the sound discretion of the district court judge. 84

Despite what the Fifth Circuit has decided its actions are contradic-
tory. During the survey period, the Fifth Circuit affirmed the condi-
tional dismissals of the district courts,8 5 but remanded or modified
the unconditional dismissals to make them conditional when the ap-
propriate forum was in a foreign country.'8 6 This would seem to
imply that an unconditional dismissal on grounds offorum non con-
veniens is an abuse of discretion when the appropriate forum is in a

181. Id

182. See, e.g., Fajardo v. Tidewater, Inc., 707 F.2d 858, 862 (5th Cir. June 1983) (af-
firming the district court's dismissal with one of the conditions being payment of a $750,000
surety bond to assure the defendant's appearance and to satisfy any potential judgment); De
Olivera v. Delta Marine Drilling Co., 707 F.2d 843, 847 (5th Cir. June 1983) (applying the
same conditions as in Vaz Borralho); Bailey v. Dolphin Int'l Inc., 697 F.2d 1268, 1279-80
(5th Cir. Feb. 1983) (also applying the Vaz Borralho conditions).

183. The cases during this survey period suggest that plaintiffs who have been subjected
to a dismissal on forum non conveniens grounds will be afforded protection in the following
areas: (1) obtaining jurisdiction and service of process; (2) insuring that some forum will be
open to the plaintiff, (3) waiving statute of limitations and laches defenses; and (4) insuring
the ability to effectuate any judgment which the foreign court might render.

184. 680 F.2d at 1108-09; 648 F.2d at 1017; Fisher v. Agios Nicolaos V, 628 F.2d 308,
314 (5th Cir. 1980), cert. denied, 454 U.S. 816 (1981). See also Piper Aircraft Co. v. Reyno,
454 U.S. 235, 257 (1981) forum non conveniens determination is committed to the sound
discretion of the trial court).

185. Eg., 707 F.2d at 859.

186. Eg., id. at 847; 700 F.2d at 226; 697 F.2d at 1280; 696 F.2d at 395.
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foreign country. 87

Although the Fifth Circuit's words and actions are inconsistent,
it took the correct approach. Justice requires that while a defendant
should not be forced to litigate in an overly burdensome or inconve-
nient forum, the defendant should not be protected to the extent that
the plaintiff is in essence reinjured by being denied a forum in which
to pursue his claim.' 88

As indicated by the decisions during this survey period, the
Fifth Circuit established a strong trend in favor of conditional dis-
missals when a case is dismissed on forum non conveniens grounds.
Because the Fifth Circuit firmly asserted its desire to ensure that the
plaintiff has his day in court, this trend may be more properly classi-
fied as a mandate.

III. TRIAL AND APPELLATE PROCEDURE

During the survey period the Fifth Circuit addressed several
important issues in the area of trial and appellate procedure. Most
significant are the decisions which made major changes in the areas
of offensive collateral estoppel and the award of postjudgment inter-
est for costs and attorney fees in antitrust cases. In addition, the
Fifth Circuit rendered notable decisions concerning Federal Rule of
Civil Procedure 77(d) and interlocutory appeals.

A. Trial Procedure

1. Offensive Collateral Estoppel

Offensive collateral estoppel applies when the plaintiff seeks to
prevent the defendant from relitigating an issue that was decided
against the defendant in a previous suit with another party.'89 In
deciding whether to apply offensive collateral estoppel, the Fifth
Circuit places great emphasis on fairness and uses the following fac-

187. It is, however, well established that the doctrine offorum non conveniens presup-
poses at least two forums in which the defendant is amenable and dismissal onforum non
conveniens is an abuse of discretion when there is no alternative forum. See Piper Aircraft
Co. v. Reyno, 454 U.S. 235, 254 n.22 (1981); Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 506-07
(1974).

188. By requiring conditional dismissals, the court is obviously trying to achieve a just
and fair balance in protecting the defendant from an inconvenient forum while at the same
time protecting the plaintiffs right to file suit in the forum of his choice. However, in
achieving a balance, the court should consider whether the plaintiff intentionally chose an
inconvenient forum to gain an unfair advantage over the defendant.

189. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n.4 (1979).
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tors: First, the party against whom estoppel is asserted must have
had a full and fair opportunity to litigate the prior case; second, the
use of offensive collateral estoppel must not create an injustice;
third, application of the doctrine must not contravene any overrid-
ing public policy; fourth, parties who are defendants in both cases
must be closely scrutinized to avoid unfairness; fifth, the issue
sought to be estopped must be identical to that involved in the prior
action; sixth, the issue in the prior action must have been actually
litigated; and finally, the issue must have been necessary and essen-
tial to the prior judgment. 190

From these requirements it can be seen that a judgment is re-
quired in order to apply collateral estoppel. Chemetron Corp. v.
Business Funds, Inc. '9' decided during the survey period, gave the
Fifth Circuit an opportunity to define and explain the type of judg-
ment required. The plaintiffs in Chemetron asserted that one of the
defendants should be collaterally estopped from relitigating several
issues which were decided against him in Cosmos Bank v. Binlff.192
In Cosmos Bank the trial was completed but a last minute settle-
ment was reached and the court did not enter a judgment on its
findings and conclusions. The district judge refused to apply collat-
eral estoppel and Chemetron appealed. 93

On appeal the Fifth Circuit framed the issue as "whether we
should require the final ministerial act of entering final judgment
before giving collateral estoppel effect to the findings of fact of the
trial court."' 9 4 Continuing, the court stated that in the Fifth Circuit
the general rule is that there must be judicial finality before collat-
eral estoppel can be invoked. 19 The court noted that, for purposes
of offensive collateral estoppel, the definition of judicial finality in

190. See Chemetron Corp. v. Business Funds, Inc., 682 F.2d 1149, 1189-90 (5th Cir.
Aug. 1982), vacated on other grounds, 103 S. Ct. 1245 (1983). See also Hicks v. Quaker Oats
Co., 662 F.2d 1158, 1170-72 (5th Cir. 1981) (remarking that considerations of fairness are of
great importance); Johnson v. United States, 576 F.2d 606, 614-15 (5th Cir. 1978) (emphasiz-
ing fairness), cert. denied, 451 U.S. 1018 (1981).

191. 682 F.2d 1149 (5th Cir. Aug. 1982), vacated on other grounds, 103 S. Ct. 1245
(1983).

192. Id. at 1187.
193. Id
194. Id at 1190.
195. Id The Fifth Circuit noted that judicial finality has been assumed without analy-

sis to require a final judgment, and therefore a settlement with no final judgment would not
be given collateral estoppel effect. Id
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the Fifth Circuit is an open question.196

The Fifth Circuit, relying on cases from the Seventh and Sec-
ond Circuits, concluded "the accurate definition of 'judicial finality'
in the collateral estoppel context is 'fully litigated' """7 and held that
offensive collateral estoppel should be applied. 98

The Fifth Circuit in defining judicial finality merely substituted
one epithet for another and the question of "whether we should re-
quire the final ministerial act of entering final judgment before giv-
ing collateral estoppel effect to the findings of fact of the trial court"
is still left unanswered. 199 The court does not explain what "fully
litigated" means. It is unclear whether a finding of facts will suffice
or if a finding of liability and a judgment entered thereon is re-
quired. The Fifth Circuit's analysis, defining judicial finality as
fully litigated, is both vague and circuitous and requires further
explanation.

Rule 42(b)200 provides the starting point. Under this rule, the
trial court may order a separate trial of any separate issue. 2°' A
separate trial of an issue under rule 42(b) is illogical if finality could
not attach to the findings on that issue.20 2 Additionally, it violates
the instructions of rule l-"to secure the just, speedy, and inexpen-
sive determination of every action" 2 3 -if rule 42(b) findings are not
granted finality. 2°4 Clearly, then, finality should attach to a jury's
verdict of separate issues tried under rule 42(b). Applying the rule
42(b) analogy, finality, and likewise, the collateral estoppel effect
should be given to issues which have been litigated although a set-

196. Id
197. Id at 1190-91 (citing Miller Brewing Co. v. Joseph Schlitz Brewing Co., 605 F.2d

990, 996 (7th Cir. 1979), cert. denied, 444 U.S. 1102 (1980); Kurlan v. Commissioner, 343
F.2d 625, 628 n.1 (2d Cir. 1965); Zdanok v. Glidden Co., Durkee Famous Foods Div., 327
F.2d 944, 955 (2d Cir. 1964), cert. denied, 377 U.S. 934 (1964)).

198. 682 F.2d at 1192.
199. Id at 1190.
200. FED. R. CIv. P. 42(b).
201. Id Note, however, certain policy qualifications must be met before separate trials

may be granted. Id See, e.g., Nettles v. General Accident Fire & Life Assurance Corp.,
234 F.2d 243, 247 (5th Cir. 1956) (granting separate trials on the issues of liability and
damages).

202. Aetna Casualty & Sur. Co. v. Jeppesen & Co., 440 F. Supp. 394, 403 (D. Nev.
1977).

203. FED. R. CIV. P. 1.

204. Aetna Casualty & Sur. Co. v. Jeppesen & Co., 440 F. Supp. 394, 403 (D. Nev.
1977).
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tlement prevented entry of a judgment. 2

This alternative analysis more adequately explains and sup-
ports the Chemetron decision than the Fifth Circuit's definitional
approach; however, it still cannot overcome the defects that result
when collateral estoppel is applied in a situation where there has
been no final judgment. The Fifth Circuit's decision in Chemetron
is erroneous in several respects. First, the Fifth Circuit not only ig-
nored its own precedent requiring a final judgment as a prerequisite
to collateral estoppel,2° 6 but also the precedent of other circuits207 as
well as Supreme Court precedent dating as far back as 1876 without
offering any valid reasons for the departure.2 °8 Second, the Fifth
Circuit disregarded its own requirements of fairness in applying col-
lateral estoppel.2°9 In Chemetron the party against whom collateral
estoppel was sought offered to settle in the first action only if the
judge would sign an order including a provision preventing the use
of the findings and conclusions as offensive collateral estoppel.1 °

The plaintiff agreed and a joint motion for dismissal was filed. 2 1

The judge proposed a different order that also included a provision
for withdrawal of the findings and conclusions.21 2 The parties ac-

205. This conclusion is also supported by the policy behind collateral estoppel. If collat-
eral estoppel is not permitted when entry of judgment on litigated issues is barred by settle-
ment, a defendant adjudged liable could settle immediately prior to the entry of judgment,
thereby avoiding any future ramifications of the liability determination. This permits a de-
fendant to relitigate all issues adversely adjudicated against him in the first suit and to cir-
cumvent the policy favoring application of offensive collateral estoppel. See 46 AM. JUR. 2D
Judgments § 395 (1969).

206. See, e.g., Stovall v. Price Waterhouse Co., 652 F.2d 537, 540 (5th Cir. 1981); Inter-
national Assoc. of Machinists v. Nix, 512 F.2d 125, 132 (5th Cir. 1975); James Talcott, Inc. v.
Allahabad Bank, 444 F.2d 451, 458-59 (5th Cir.), cert. denied, 404 U.S. 940 (1971).

207. See, e.g., United States v. Gottheiner (In re Gottheiner), 703 F.2d 1136, 1139 (9th
Cir. 1983); Associates Capital Servs. Corp. v. Loftin's Transfer & Storage Co., 554 F.2d 188,
189 (5th Cir. 1977); Johnson v. Clark (In re Johnson), 518 F.2d 246, 252 (10th Cir. 1975);
Scooper Dooper, Inc. v. Kraftco Corp., 494 F.2d 840, 844 (3d Cir. 1974); Moore v. United
States, 344 F.2d 558, 559 (D.C. Cir. 1965); United States v. Kramer, 289 F.2d 909, 913 (2d
Cir. 1961).

208. See, e.g., Allen v. McCurry, 449 U.S. 90, 94 (1980); Parklane Hosiery Co. v. Shore,
439 U.S. 322, 326 n.5 (1979); Harris v. Washington, 404 U.S. 55, 56 (1971); Commissioner v.
Sunnen, 333 U.S. 591, 597-98 (1947); Cromwell v. County of Sac, 94 U.S. 351, 353 (1876).
The Fifth Circuit supported this action by stating that "the finality requirement does not
necessarily demand the ministerial act of executing a judgment. It does not elevate form
over substance in that fashion." 682 F.2d at 1191.

209. See supra note 190 and accompanying text.
210. 682 F.2d at 1187.
211. Id
212. Id
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cepted this order and it was entered, dismissing the suit with
prejudice and withdrawing the findings and conclusions.2 3 In es-
sence, prohibition of offensive collateral estoppel was consideration
for the defendant's settlement. The Fifth Circuit's decision is unfair
because it completely undermines the purpose of this settlement.
Chemetron eliminated the use of settlements as a means of avoiding
offensive collateral estoppel and "will [therefore] deter post-trial set-
tlements and force all defendants facing multi-plaintiff litigation to
appeal every adverse finding of fact made by every trial court. '214

Third, by giving collateral estoppel effect in situations in which
there has been no final judgment, the Fifth Circuit will perpetuate
judicial error made at the trial court level because the party against
whom the error was made will be unable to attack it.2 5 Thus, errors
will continue to affect the party against whom it was made because
they remain helpless to contest the error. Admittedly, a defendant
who settles, in essence, agrees to accept any errors made against
him. But he accepts those errors for that particular case and not for
every possible suit that could be brought against him in the
future.216

The Fifth Circuit erred in applying collateral estoppel when
there was no final judgment. In so doing the court disregards estab-
lished precedent, rules of law, policy considerations, and general
fairness.

2. Federal Rule of Civil Procedure 77(d)

Rule 77(d)217 states that upon entry of an order or judgment the
clerk shall immediately send notice to each nondefaulting party.21 8

However, the time for appeal will not be affected even if the clerk
fails to send notice to a party. It is evident that rule 77(d) can be
crippling to the party who relies upon it for notice and yet does not

213. Id at 1187-88.
214. Id at 1202 (Reavley, J., dissenting).
215. Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 373 (1981) (stating that an

appeal under 28 U.S.C. § 1291 is not proper unless there is a district court decision that ends
the litigation on the merits, leaving nothing for the court to do but execute the judgment).
See 28 U.S.C. § 1291 (1976).

216. Collateral estoppel should not be applied against a party who could not, as a matter
of law, have obtained review of a judgment in the initial action. RESTATEMENT (SECOND)
OF JUDGMENTS § 28(1) comment a (1982).

217. FED. R. Civ. P. 77(d).
218. Id
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receive notice or receives it after the time for appeal has expired.
During the survey period the Fifth Circuit, in Wilson v. Atwood
Group,2 19 recognized this inequity and examined the use of rule
60(b) to avoid what the circuit calls the "draconian effect" of rule
77(d).22°

The Wilson case was tried before Judge Gordon in the district
court. Judge Gordon took the case under advisement, but died
before rendering a decision. The case was reassigned to Judge Carr
based upon the transcript of the first trial. Judge Carr rendered a
decision and the appellant made a proper motion for a new trial
which was set for a hearing. Prior to the hearing, Judge Mentz filled
Judge Gordon's position. Judge Mentz heard the appellant's mo-
tion for new trial and overruled it. Due to some clerical mistakes in
the clerk's office, the appellant did not receive notice that his motion
for a new trial had been overruled. It was not until appellant re-
ceived a demand letter, over two months after entry of the judg-
ment, that he realized his motion had been overruled. During this
two month period, the appellant made no inquiries as to the status
of his motion.22'

At a hearing for enlargement of the time to appeal, Judge
Mentz granted the appellant's rule 60(b) motion, vacating his prior
order and reentering his denial of appellant's motion for a new
trial.222 Subsequently, appellant timely filed his appeal.223

On appeal the Fifth Circuit stated that the language of rule
77(d) as well as that of the advisory committee notes precluded the
appeal and it expressly disapproved of the procedure employedby
the district court.224

Because of the harshness that may result from the application
of rule 77(d), three rationales have developed to support the use of
rule 60(b) in situations such as Wilson. The first is the duty of dili-
gence or the duty to inquire rationale.225 The second rationale for

219. 702 F.2d 77 (5th Cir. Apr. 1983), reh'ggranted, 708 F.2d 142 (5th Cir. June 1983).

220. Id at 78. See FED. R. Civ. P. 60(b).
221. 702 F.2d at 78.

222. Id This procedure gave appellant 30 days within which to file his notice of appeal.
See FED. R. App. P. 4(a).

223. 702 F.2d at 78.
224. Id See FED. R. Civ. P. 77 (1946) advisory committee note.
225. Fidelity & Deposit Co. of Md. v. USAForm Hail Pool, Inc., 523 F.2d 744, 751 (5th

Cir. 1975), cert. denied, 425 U.S. 950 (1976). See also Smith v. Jackson Tool & Die Co., 426
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using rule 60(b) is grounded upon a test of unique circumstances.22 6

Finally, some jurisdictions allow a trial court to vacate and reenter a
judgment under rule 60(b) when neither party had actual notice of
the entry of judgment.227 The Fifth Circuit rejected this last ration-
ale as being illusory and ignoring the interest in finality of judg-
ments.228  Addressing the unique circumstances test, the Fifth
Circuit concluded that there is no functional difference between the
duty of diligence rationale and the unique circumstances test.229

Thus, the Fifth Circuit adopted the duty to inquire rationale.23 °

However, the court determined that appellant's actions did not sat-
isfy his duty to inquire; therefore, appellant was not entitled to rule
60(b) relief.23'

In this light it is apparent that Wilson imposes a strict duty
upon counsel to follow the progress of his case and to discover court
orders or judgments he wants to protest. This result is justified by
rule 77(d), Wilson, and prior cases which indicate that notice by the
district clerk is merely a convenience and the burden to determine
the status of a case is upon the attorney.232

Although the purpose of rule 77(d) is to promote finality of
judgments, the goal of finality need not be attained at the expense of
fairness and justice.233 In a special concurrence, Justice Jolly
warned of the "unjustified harshness of the rigid application of a
generally unknown and outmoded rule. 234 Rule 77(d) serves a very
useful and necessary function, but, as with all rules, there must be
some exceptions. The Fifth Circuit recognized this in applying the

F.2d 5, 7-8 (5th Cir. 1970) (allowing vacation and reentry of judgment based on equitable
considerations of lack of notice and appellant's indication that he would appeal).

226. Hensley v. Chesapeake & 0. Ry., 651 F.2d 226, 230 (4th Cir. 1981).
227. Expeditions Unlimited Aquatic Enters. v. Smithsonian Inst., 500 F.2d 808 (D.C.

Cir. 1974). A further requirement under this rationale is that the winning party must not be
prejudiced by the appeal and that the losing party must move to vacate the judgment within
a reasonable time after he learns of its entry. Id at 810.

228. 702 F.2d at 79-80.
229. Id at 80.
230. See id at 79-80.
231. Id at 80. The Fifth Circuit rejected appellant's argument that his delay in inquir-

ing was reasonable because the case had been handled by three different judges and Judge
Mentz was unfamiliar with the case. Id

232. See, e.g., Long v. Emery, 383 F.2d 392, 394 (10th Cir. 1967); Nichols-Morris Con-
str. v. Morris, 279 F.2d 80, 83 (2d Cir. 1960); MCA, Inc. v. Wilson, 425 F. Supp. 457, 459
(S.D.N.Y. 1977).

233. 702 F.2d at 80-81 (Jolly, J., concurring).
234. Id
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duty of diligence rationale for granting relief under rule 60(b).
However, the Fifth Circuit failed to set guidelines indicating what
type of actions will or will not constitute compliance with the attor-
ney's duty to inquire. The goal of rule 77(d) can be attained within
the boundaries of fairness and justice only if some standards are
established. Otherwise, decisions will be based on ad hoc evalua-
tions, opening the door to arbitrary and unfair application. Despite
this flaw, the decision in Wilson is correct. Appellant's attorney
made no inquiry as to the status of his case for two months. Even if
the law imposed no duty to inquire, as an advocate for his client and
as competent counsel, appellant's attorney should have inquired
into the status of the pending litigation. The Fifth Circuit in Wilson
seems to have issued the opinion not so much for the value of the
law, because it is based on established principles and sound policy,
but rather to provide a warning to the practicing attorney of the
harsh effects of rule 77(d).

3. Postjudgment Interest

"Under federal law, the award of attorneys' fees has been the
exception not the rule, and a litigant generally assumes the burden
of paying for his own litigation costs in the absence of a rule or
statute to the contrary. ' 35 However, 15 U.S.C. § 15 provides for
the recovery of attorney's fees in antitrust cases.236

During the survey period, the Fifth Circuit in Copper Liquor,
Inc. v. Ado/ph Coors Co. 237 addressed the question of whether inter-
est may be granted on costs and attorney's fees awarded in antitrust
cases under section 15.238 In a previous case, Carpa, Inc. v. Ward
Foods, Inc. ,239 the Fifth Circuit examined the trial court's fee award
of $202,380 to bear interest at six percent per year, and reversed,
stating that attorneys are not entitled to interest on their fee
award.2" Five years later, in Copper Liquor, the Fifth Circuit ex-

235. Carpa, Inc. v. Ward Foods, Inc., 567 F.2d 1316, 1321-22 (5th Cir. 1978). See also
Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 269-71 (1975) (stating that the
courts should not invade the legislative province by redistributing litigation costs).

236. 15 U.S.C. § 15 (1982). Section 15 provides in part: "Any person who shall be in-
jured in his business or property by reason of anything forbidden in the antitrust laws may
sue therefor. . . and shall recover threefold the damages by him sustained, and the cost of
suit, including a reasonable attorney's fee." Id

237. 701 F.2d 542 (5th Cir. Apr. 1983).
238. Id at 543.
239. 567 F.2d 1316 (5th Cir. 1978).
240. Id at 1321-23. In Carpa the Fifth Circuit looked at Perkins v. Standard Oil Co.,
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pressly overruled Carpa.24I

The Fifth Circuit acknowledged the historical rule that costs do
not bear interest, but rationalized their departure from that rule by
saying that it was one of many rules that "antedates the modem
practice of applying economic and business principles to judicial ad-
ministration. 2 42 Despite this rationalization, the Copper Liquor de-
cision is erroneous. There are two bases upon which the Fifth
Circuit could have reached its decision in Copper Liquor. The Fifth
Circuit is either treating costs and attorney fees as damages or sim-
ply awarding interest on the costs and attorney fees themselves.

Section 15 allows a plaintiff to recover "threefold the damages
by him sustained, and the cost of suit, including a reasonable attor-
ney's fee."' 243 Clearly, the legislature intended damages and costs to
be separate and distinct items. Also, section 15 expressly refers to
prejudgment interest to be awarded on actual damages. 244 Actual
damages refers to the compensation received for the plaintiff's ac-
tual injuries or loss and as such cannot include costs or attorney
fees.2 45 By expressly referring to prejudgment interest on actual
damages and making no mention of interest on costs or attorney
fees, it follows that the legislature did not intend for interest to be
awarded on costs or attorney fees.246

Under the plain meaning of section 15, either approach the
Fifth Circuit might have used in reaching the Copper Liquor deci-
sion is wrong. The legislature clearly stated their intentions, yet the
Fifth Circuit simply ignored those intentions. Any change allowing
interest upon costs and attorney fees should be made by the legisla-
ture, not by judicial fiat.

487 F.2d 672 (9th Cir. 1973), and concluded that the Ninth Circuit's view that there is no
real distinction in judgments for attorney's fees and other items of damages was in error.
567 F.2d at 1322.

241. 701 F.2d at 543.

242. 1d. at 544.

243. 15 U.S.C. § 15 (1982).

244. Id
245. BLACK'S LAW DICTIONARY 33 (rev. 5th ed. 1979).
246. This conclusion is supported by the statutory construction rule known as expressio

unius est exclusio alterius which means that the expression of one thing implies the exclusion
of all others. See, e.g., Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 19
(1979); National R.R. Passenger Corp. v. National Ass'n of R.R. Passengers. 414 U.S. 453,
458 (1974); Rogers v. Frito-Lay, Inc., 611 F.2d 1074, 1085 (5th Cir.), cert. denied, 449 U.S.
889 (1980).
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B. Appellate Procedure

Federal appellate jurisdiction will generally depend "on the
existence of a decision by the District Court that 'ends the litigation
on the merits and leaves nothing for the court to do but execute the
judgment.' "247 This finality requirement reflects a strong congres-
sional policy against piecemeal review and against obstructing and
delaying an ongoing litigation by interlocutory appeals. The ulti-
mate goal is judicial efficiency. 248 However, a narrow exception ex-
ists to this finality requirement contained in section 1292(b),
whereby the court of appeals may review a nonfinal order.249

Section 1292(b) gives the court of appeals complete discretion
to permit an appeal of a nonfinal order once it is certified for review
by the district judge.250 To be properly certified section 1292(b) re-
quires that the order involve a controlling question of law on which
there is substantial ground for difference of opinion. 25' Addition-
ally, the certifying judge must be of the opinion that an immediate
appeal may materially advance the ultimate termination of the liti-
gation.2 5 2 Because of section 1291 and the policy against piecemeal
review, the courts hold that section 1292(b) should be strictly con-
strued and applied in exceptional cases where an immediate appeal
may avoid protracted and expensive litigation.253

In Clark-Dietz & Associates-Engineers v. Basic Construction
Co. ,254 the Fifth Circuit was given the opportunity during the sur-
vey period to examine and explain the procedure to be employed for

247. Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978) (quoting Catlin v. United
States, 324 U.S. 229, 233 (1944)). See 28 U.S.C. § 1291 (1976). Section 1291 provides in
part: "The courts of appeals shall have jurisdiction of appeals from all final decisions of the
district courts of the United States ...except where a direct review may be had in the
Supreme Court." Id

248. United States v. Nixon, 418 U.S. 683, 690 (1974).
249. 28 U.S.C. § 1292(b) (1976). See Garner v. Wolfinbarger, 433 F.2d 117, 120 (5th

Cir. 1970). See also Comment, Interlocutory Appeals in the Federal Courts Under 28 U.S. C.
§ 1292(b), 88 HARV. L. REV. 607 (1975).

250. 28 U.S.C. § 1292(b) (1976).
251. Id
252. Id
253. See, e.g., Austracan, Inc. v. M/V Lemoncore, 500 F.2d 237, 240 (5th Cir. 1974)

(admiralty case); Alabama Labor Council v. Alabama, 453 F.2d 922, 924 (5th Cir. 1971);
Kraus v. Board of County Rd. Comm'rs, 364 F.2d 919, 922 (6th Cir. 1966); Switzerland
Cheese Assoc. v. E. Harne's Market, Inc., 351 F.2d 552, 553 (1st Cir. 1965); Florida v.
United States, 285 F.2d 596, 600 (8th Cir. 1960); Milbert v. Bison Laboratories, Inc., 260
F.2d 431, 435 (3d Cir. 1958).

254. 702 F.2d 67 (5th Cir. Mar. 1983).
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obtaining an interlocutory appeal .2 5  Clark-Dietz was sued for
damages resulting from the failure of a protective levee surrounding
the construction site of a waste water treatment plant.256 The dis-
trict court found Clark-Dietz liable on several issues and certified an
interlocutory appeal before determining damages. 257 However, the
district court did not specify the controlling question of law, and the
appellants failed to point out any issue appropriate for interlocutory
appeal.258 Accordingly, the Fifth Circuit denied leave to appeal.259

Clark-Dietz is important because it set forth some guidelines
for determining whether a controlling question of law is presented.
To commence an interlocutory appeal, a party must file a petition
for leave to appeal.260 The Fifth Circuit stated in Clark-Dietz that
reliance will be placed on this petition to supply information to be
used in determining whether a controlling question of law is
presented as to which there is substantial ground for dispute.26 1

Continuing, the court stated the petition should contain a certified
copy of the challenged order, a concise but adequate presentation of
facts showing the proceedings below prior to the challenged order
and the proceedings still remaining in the district court, a statement
of the precise nature of the controlling question of law, a brief argu-
ment showing the grounds for the asserted difference of opinion,
and a statement addressing if leave to appeal would advance the
ultimate termination of the litigation.262

Implicit in the Fifth Circuit's rejection of appellant's issues was
a set of general rules for what types of issues will or will not be
considered as controlling questions of law.263 First, interlocutory
appeals are not simply to determine the correctness of a judgment
for liability. Second, questions of mere fact are not appropriate for

255. Id at 68.
256. Id
257. Id
258. Id The following issues were set forth by the appellant as being controlling ques-

tions of law: (1) whether the case is appealable because the judgment affects the future con-
duct of contractors, architects, and engineers; (2) whether the fact finders can render a
decision contrary to uncontradicted expert testimony; (3) whether, as a matter of law, appel-
lants may rely on information provided by specialty contractors; (4) whether a designer may
be held liable for a contractor's failure to attain a clearly described design result; and (5)
whether the evidence was sufficient. Id at 68-69.

259. Id at 68.
260. FED. R. APP. P. 5(a).
261. 702 F.2d at 68 (quoting Heddendorf v. Goldfine, 263 F.2d 887, 889 (1st Cir. 1959)).
262. 702 F.2d at 68; FED. R. APP. P. 5(b).
263. 702 F.2d at 69.
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section 1292(b) review. Third, the question presented should be an
unusual one or one on which there appears to be substantial dispute,
supported by the factual findings of the trial court. Fourth, a chal-
lenge to the sufficiency of the evidence will not support leave to ap-
peal. Fifth, section 1292(b) review will not be granted for legal
questions that can be answered by the trial court's factual findings.
Finally, the controlling question must have some significant rela-
tionship with the effects of the judgment. 264

In considering the time saving factor of an immediate appeal,
the Fifth Circuit employed a balancing process. The factors
weighed by the Fifth Circuit were the possible court time saved by
an immediate appeal, the possible hardships resulting from a grant
or denial of an immediate appeal, and the current state of the
docket.265

Finally, the Fifth Circuit noted that section 1292(b) appeals are
exceptional because review is usually restricted to final judg-
ments.266 Earlier Fifth Circuit decisions rejected the use of words
such as "piecemeal" and "exceptional" as being mere "Shibbo-
leths" 267 and "epithets" 268 and have opted for a pragmatic approach
in determining when section 1292(b) should apply.269 This seems to
set up a conflict within the circuit. However, the Fifth Circuit in
Clark-Dietz does not use these modifiers as mere buzz words to de-
termine when section 1292(b) applies; rather the words indicate that
a strict compliance with the requirements of section 1292(b) is nec-
essary. The Fifth Circuit's actions in Clark-Dietz shows that com-
pliance with the requirements of section 1292(b) will be judged on
the basis of a general and pragmatic approach. The conflict then is
really one more in semantics than actions.

The Clark-Dietz decision is correct. The Fifth Circuit achieved
a balance between judicial efficiency and fairness. To allow inter-
locutory appeals to be applied in an informal and ad hoc manner

264. Id.

265. Id.

266. Id.

267. Hadjipateras v. Pacifica, S.A., 290 F.2d 697, 703 (5th Cir. 1961).

268. Tokio Marine & Fire Ins. Co. v. Aetna Casualty & Sur. Co., 322 F.2d 113, 115 (5th
Cir. 1963).

269. But cf. Garner v. Wolfinbarger, 433 F.2d 117, 120 (5th Cir. 1970) (interlocutory

appeal not allowed on issue of judge's abuse of discretion on a question of law where there
was substantial ground for difference of opinion).
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would reduce this important procedure to a mere tactical delay de-
vice to be used at the whim of either party.

CONCLUSION

No truly novel issues were reviewed by the Fifth Circuit in the
areas of pretrial, and trial and appellate procedure. However, some
existing trends were strengthened and several heretofore unan-
swered questions were addressed. Many of the court's opinions
clarify stances previously taken by the court and, therefore, have a
very valuable practical application. It is interesting to note that
where changes were made and trends established the court usually
favored the plaintiff.
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