
CIVIL RIGHTS

The special role of the courts in preserving the rights guaran-
teed by the Constitution is an established principle in american ju-
risprudence.' In that role, the Fifth Circuit considered numerous
cases involving civil rights claims during the survey period. The
most significant decisions were in the areas of the first amendment,
civil rights legislative remedies, desegregation, attorney fee awards
under 42 U.S.C. § 1988,2 employment discrimination, and prisoners'
rights.
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I. FIRST AMENDMENT

During the survey period the Fifth Circuit rendered significant
first amendment decisions concerning commercial speech, the right

1. See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (establishing that
the courts are the mechanism for interpreting the Constitution); Emerson, Toward a General
7heory of the First Amendment, 72 YALE L.J. 877, 893-95 (1963) (noting the values of a
particular society require "the deliberate attention of an institution entrusted with that spe-
cific obligation and possessing the expertise to perform such a function").

2. 42 U.S.C. § 1988 (Supp. V 1981).
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of access to both criminal proceedings and public places, and the
right of association.

A. Commercial Speech

In order to be constitutionally protected, commercial speech
must concern a lawful activity and must not be misleading.3 To de-
termine if an activity is lawful, as explained by the Supreme Court
in Pittsburgh Press Co. v. Pittsburgh Commission on Human Rela-
tions,4 a court must focus on the legality of the transaction proposed
by the speech.' If it promotes or encourages an illegal act, though
the actual transaction proposed by the speech is lawful, the speech
nevertheless fails the lawful activity test and is not protected.6

Provided the particular commercial speech is deemed pro-
tected, the court then determines whether it has been unconstitu-
tionally abridged by applying the intermediate level of scrutiny.7

Under the intermediate test, the court decides whether a substantial
government interest is directly promoted by the infringement on the
commercially protected speech.8 The Supreme Court has not deci-
sively ruled on whether the intermediate level of scrutiny is still ap-
plied when not only first amendment rights, but rights under an
additional constitutional amendment are questioned in a case.9

During the survey period in Lamar Outdoor Advertising, Inc. v.
Mississippi State Tax Commission, l° the Fifth Circuit considered
whether commercial speech was entitled to first amendment expres-
sion and, if so, whether the right had been abridged." Mississippi
enacted a statutory scheme prohibiting all liquor advertising ema-

3. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566
(1980).

4. 413 U.S. 376 (1973).
5. Id at 388.
6. Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 496

(1982).
7. 447 U.S. at 566-67.
8. Id
9. Compare New York State Liquor Auth. v. Bellanca, 452 U.S. 714, 715-16 (1981)

and California v. LaRue, 409 U.S. 109, 118 (1972) (supporting rational basis standard when
case involves interaction of first and twenty-first amendments) with Craig v. Boren, 429 U.S.
190, 204-06 (1976) and Wisconsin v. Constantineau, 400 U.S. 433, 436 (1971) (supporting
standard ordinarily applied to the specific constitutional provision challenged, irrespective
of the twenty-first amendment).

10. 701 F.2d 314 (5th Cir.), reh'g granted, 701 F.2d 335 (5th Cir. Mar. 1983).
11. Id at 319.
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nating from within the state.' 2 Outdoor advertisers, newspapers,
and radio and television businesses which operated within the state
joined as plaintiffs claiming the scheme unconstitutionally abridged
first amendment speech.' 3 The Commission responded that the pro-
hibition was legitimate because the advertising failed the lawful ac-
tivity test. "4 The Commissioner argued that because the sale of
liquor was illegal in some Mississippi counties pursuant to the local
option law,' 5 the advertising promoted or encouraged an illegal
transaction. 16

On appeal, the Fifth Circuit found that the liquor advertising
proposed a legal transaction, regardless of whether the product ad-
vertised was legally available in every Mississippi county.'7 The
court also found that the restriction imposed by the Supreme Court
in Village of Hoffman Estates v. Flpside, Hoffman Estates, Inc. ,18

requiring that speech neither promote nor encourage illegal activ-
ity,' 9 was satisfied by narrowing the test to require active or inten-
tional promotion of illegal activity.2 ° In its opinion, the Fifth
Circuit distinguished the advertising ban upheld in Flipside, stating
that the statute at issue was more narrowly drawn, required scienter,
and only banned advertising directly encouraging the purchase of
paraphernalia for use with illegal drugs.2' As the Fifth Circuit aptly
noted, the Mississippi statutory scheme banned all liquor advertis-
ing, although the sale of liquor was completely legal in many
counties.22

After finding the regulations infringed on protected commercial
speech, the circuit held the Mississippi statutory scheme prohibiting
liquor advertising unconstitutional. 23 The court applied the inter-
mediate level of scrutiny, conceding that the state had a substantial

12. Id at 316.
13. Id
14. Id. at 320.
15. Id at 316. "The Local Option Law allows a county, or a judicial district within a

county, to 'vote itself out from under' the otherwise state-wide prohibition of liquor main-
tained by the statute. MIsS. CODE ANN. §§ 67-1-3; 67-1-7 (1972)." 701 F.2d at 316. For the
court's summary of the Mississippi statutory scheme, see id at 316-19.

16. 701 F.2d at 320.
17. Id at 321.
18. 455 U.S. 489, 496 (1982).
19. Id
20. 701 F.2d at 322.
21. Id
22. Id
23. Id at 332-33.
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interest in promoting temperance. However, it found that the stat-
ute did not directly aid the state in achieving this goal because Mis-
sissippi residents were inundated with liquor advertising originating
outside the state.24

Although the intermediate level of scrutiny is generally applied
in commercial speech cases, 25 the state argued that the rational basis
test 26 was appropriate because the twenty-first amendment's impact
on the case was as significant as the first amendment's impact.2 7

The Supreme Court has concluded that when the twenty-first
amendment and the first amendment interact, the twenty-first
amendment lends an added presumption of validity to the regula-
tion.21 Certainly the twenty-first amendment grants states addi-
tional power to regulate liquor sales, but the court stated that the
additional grant of power does not support applying a more defer-
ential test when such a regulation abridges other constitutional
rights.29

The Fifth Circuit correctly determined that the intermediate
level of scrutiny was the appropriate standard despite the added
presumption of validity of a liquor regulation. First, as the court
noted, the absolute language of the first amendment has always re-
quired stricter scrutiny.3° Second, the twenty-first amendment only
grants additional regulatory power over liquor, not additional regu-
latory power over individual rights merely because liquor is in-
volved.31 Third, irrespective of which constitutional provision is
violated-be it the establishment clause or the right to interstate
travel-a significant line of cases holds that the standard of review
ordinarily applied to the clause violated is still utilized, despite the
presence of the twenty-first amendment. 2

24. Id. at 331-32.
25. See 447 U.S. at 566.
26. The rational basis test asks whether legislation rationally relates to a legitimate end

of government. See generally J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW
(1978) (tracing the development of the rational basis standard in equal protection and sub-
stantive due process cases subsequent to 1937) [hereinafter cited as J. Novak].

27. See 701 F.2d at 325-26.
28. See 452 U.S. at 718; 409 U.S. at 118-19. Both New York State Liquor Auth. v.

Bellanca, 452 U.S. 714 (1981) and California v. La Rue, 409 U.S. 109 (1972) were distin-
guished by the Fifth Circuit in Lamar on the ground that the statutes upheld in those cases
restricted conduct only incidentally affecting speech. 701 F.2d at 327-28.

29. 701 F.2d at 328.
30. See id
31. See id
32. See id at 328-30.
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The court's position, which narrowed the permissible grounds
for restraining commercial speech, is admirable in light of the public
policy supporting the free flow of public information. Although the
state is allowed more leeway in regulating commercial speech,33 the
function of commercial speech is dissemination of information to
the public.34 An analogous situation exists in the advertising of
abortion services. In general, such advertising proposes a lawful ac-
tivity, terminating pregnancy in the early trimesters. Pursuant to the
restrictions imposed on abortion availability by Roe v. Wade35 and
subsequent cases, 36 abortion is illegal under some circumstances. 37

Arguably, advertising which promotes abortion services encourages
an unlawful activity. However, the advertising also serves the valid
function recognized consistently in speech cases of informing the
public of a legal option.38 The court in Lamar concluded that forc-
ing ignorance upon the public by totally banning commercial speech
should only be tolerated when the speech actively or intentionally
promotes illegal acts.39  The simple possibility that advertising
might encourage an isolated illegal act does not justify a ban on
advertising that also informs the public of a legal option.

B. The Right of Access

1. Criminal Proceedings

Restraints on speech obviously invoke first amendment con-
cerns; however, other rights within the penumbra of the first amend-
ment are not as clearly defined. The Supreme Court recognizes via
the first amendment a public right of access to criminal trials, unless
closure is required to protect a defendant's right to a fair trial.4° On
the issue of access to pretrial hearings the Supreme Court has

33. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
U.S. 748, 771-72 n.24 (1976).

34. 701 F.2d at 323.
35. 410 U.S. 113 (1973).
36. See, e.g., Colautti v. Franklin, 439 U.S. 379, 388 (1979).
37. For example, Roe v. Wade permits legislatures to ban abortions after the fetus is

viable, except where necessary to protect the life or health of the mother. 410 U.S. at 163-64.
38. See Bigelow v. Virginia, 421 U.S. 809, 822 (1975) (advertising of abortions is pro-

tected). See also 425 U.S. at 766 n.21 (advertising of prescription drugs is protected).
39. 701 F.2d at 323.
40. Cf. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 564 (1980) (no clear

expression that the right is embodied in the first amendment). But cf. Globe Newspaper Co.
v. Superior Court, 102 S. Ct. 2613, 2618 (1982) (seven Justices recognize this right is embod-
ied in the first amendment).
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avoided a decision,4' but the Third and Ninth Circuits clearly recog-
nize a right of access to pretrial suppression motion hearings. 42

In United States v. Chagra,43 a case of first impression decided
during the survey period, the Fifth Circuit recognized that the press
and the public have a first amendment right of access to pretrial bail
reduction hearings subject to the defendant's right to a fair trial.44

Defendant Chagra requested a closed courtroom, fearing evidence
allowed at the bail reduction hearing would jeopardize his opportu-
nity for a fair trial, especially his opportunity to obtain an impartial
jury.41 The district judge affirmed the magistrate's closure order and
the media appealed. 4

The Fifth Circuit based its finding concerning the right of ac-
cess to bail reduction hearings on the reasoning used by the Third
Circuit when recognizing a right of access to pretrial suppression
motion hearings.47 As that court explained in United States v.
Criden ,4 the right of access to trials fosters public confidence in the
judicial system.49 The increasing importance of pretrial proceedings
in deciding the ultimate outcome of a case often results in issues of
public concern being decided before the trial stage.5" Because amer-

41. Cf Gannett Co. v. DePasquale, 443 U.S. 368 (1979). In Gannett the majority as-
sumed a first amendment right existed but found no abridgement. Id. at 392. The dissent
did not address the first amendment issue. Id. at 447 (Blackmun, J., dissenting). Justice
Rehnquist explicitly stated no such right existed. Id at 404 (Rehnquist, J., concurring).
Only Justice Powell clearly found a first amendment right of access to a pretrial suppression
hearing. Id at 397 (Powell, J., concurring).

42. See United States v. Brooklier, 685 F.2d 1162, 1169-71 (9th Cir. 1982); United
States v. Criden, 675 F.2d 550, 556-57 (3d Cir. 1982).

43. 701 F.2d 354 (5th Cir. Mar. 1983). United States District Judge John H. Wood was
fatally shot in the back while getting into his car in San Antonio, Texas in 1979. Often
quoted as "the crime of the century," the assassination and subsequent three year FBI inves-
tigation received extensive nationwide coverage, and San Antonio was saturated by the me-
dia coverage. Id at 355-56.

44. Id. at 364. See also Estes v. Texas, 381 U.S. 532, 539-40 (1965) (freedom of the
press is subject to maintenance of fairness in the judicial process).

45. 701 F.2d at 356.
46. 1d at 355-58.
47. 1d at 363-64.
48. 675 F.2d 550 (3d Cir. 1982).
49. Id. at 556. See also In re Express-News Corp., 695 F.2d 807, 809-11 (5th Cir. Dec.

1982) (recognizing the public's right to receive information on judicial operations. The court
found that a district court rule prohibiting the press from interviewing willing jurors after
they were discharged was an unconstitutional abridgement of speech).

50. See U.S. v. Brooklier, 685 F.2d 1162, 1170-71 (9th Cir. 1965); 675 F.2d at 557.
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ican jurisprudence has long favored public proceedings5' and be-
cause nothing weighs against first amendment free access if a
defendant's right to a fair trial is preserved, the Fifth Circuit
soundly recognized a right of access to pretrial bail reduction
hearings.

Despite its holding on the right of access, the Fifth Circuit af-
firmed the lower court's closure order. 52 The lower court found,
based on several specific findings, the defendant's right to a fair
trial could not be protected without closure.53 It also found that the
information contained in the exhibits and transcript, if available to
the public, would clearly prejudice the defendant at trial.5 4 Public-
ity about the case was geographically extensive, and the primary
newspapers involved had circulation areas comparable to the jury
selection areas. 55 Additionally, the highly inflammatory nature of
the evidence could not be purged through voir dire, and the exten-
sive geographic publicity virtually assured that moving the trial any-
where in Texas would be to no avail.56 In light of that assessment,
the Fifth Circuit formulated a test to be applied in balancing the
right of access against the right to a fair trial.57 The Fifth Circuit
rule permits closure when three elements are satisfied. The first ele-
ment questions whether the defendant's right to a fair trial is likely
to be prejudiced if the hearing is conducted publicly.58 The second
asks whether alternatives to closure adequately protect his right to
fair trial. 59 Finally, the third element questions whether closure will
probably be effective in protecting against the perceived danger.6°

The test created by the Fifth Circuit does not require proof that
closure is inescapably necessary;6 I however, the court at least re-

51. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980).
52. 701 F.2d at 364-65.
53. Id at 357. The district judge followed his interpretation of Justice Blackmun's

dissenting opinion in Gannett. Id Blackmun would require a finding that closure was
"inescapably necessary" to protect the defendant's right to a fair trial before he would per-
mit such a drastic alternative. Gannett Co. v. DePasquale, 443 U.S. 368, 440 (1978) (Black-
mun, J., dissenting).

54. 701 F.2d at 357.
55. Id.
56. Id
57. Id. at 365.
58. Id
59. Id.
60. Id.
61. Id. Justice Blackmun espoused this strict test to limit intrusions upon the right of

access. Gannett Co. v. DePasquale, 443 U.S. 368, 440 (1978) (Blackmun, J., dissenting).
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quires a showing of likely prejudice before the harshness of closure
is permitted.62 Otherwise, the right of access could be terminated by
a simple showing of possible prejudice.63 The test espoused by the
court still requires a case by case analysis of the circumstances. The
circuit has not set clear standards on how likely prejudice is deter-
mined, commenting only that the district judge in Chagra applied
the test in substance. 64 Similarly, whether alternatives to closure ex-
ist may be a vague inquiry. Possible alternatives to closure include
continuance, severance, change of venue, change of venire, voir dire,
peremptory challenges, sequestration, and admonition to the jury.
Voir dire and peremptory challenges are of questionable aid when

the publicity is so widespread that virtually all potential jurors have
been exposed to the case. Sequestration is not viable for bond re-
duction hearings or pretrial hearings which, by their nature, take
place before a jury is impaneled. Admonition of the jury likewise
fails when publicity is so extensive as to saturate the minds of com-
munity members. Change of venue or venire may be viable, but
must be balanced against several other considerations, those being
the defendant's right to stand trial in his local district and state, the
cost to the government and defendant of litigation in a distant fo-
rum, the burden of defending in a distant forum, and the likelihood
of publicity in the new location.

While the court's test is basically an ad hoc determination in a
given situation, the protections afforded the defendant should not
override the public's access to information on the operation of the
judicial system. Slight prejudice to a defendant simply does not
equate to a denial of a fair trial.65 Careful balancing by the court
when ruling on a closure motion should prevent serious prejudice
and protect the public need for firm convictions. However, the bal-
ancing test is so amorphous that judicial application in subsequent
cases may unduly restrict the right of access recognized in Chagra,

62. 701 F.2d at 365 (the first element listed in the court's test).
63. Justice Powell's concurrence in Gannett, clearly recognizing the right of access as a

component of the first amendment, would require the defendant only to "make some show-
ing that the fairness of his trial likely will be prejudiced by public access to the proceedings."
Gannett Co. v. DePasquale, 443 U.S. 368, 401 (1978) (Powell, J., concurring).

64. 701 F.2d at 365.
65. Cf. Murphy v. Florida, 421 U.S. 794 (1975) (holding news accounts do not pre-

sumptively deprive defendant of due process).

[Vol. 15:141
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thus denying the public information necessary for effective assess-
ment of the judicial system.

CA.H

2. Public Places

Public right of access questions are not unique to criminal tri-
als. In fact, under the public forum doctrine, the Supreme Court
recognized that the public has a right of access to certain other pub-
lic places for speech related activities. Although originally limited
in scope to town squares, public streets, and parks, 66 the doctrine
has been expanded to recognize "speech easements" ' 67 in many
places not traditionally thought of as forums for assembly and dis-
cussion of public issues.68

In analyzing public forum and speech access questions, the
Supreme Court has rejected the theory that government facilities
used to communicate ideas and relay information are "ipso facto"
public forums. 69 Instead, the Court has analyzed the pattern of nor-
mal activities of a particular place at a particular time7 0 and asked
whether the challenged facility or property involved was designed
for or dedicated to expressive activities. 71 Under the public forum
doctrine, once the state recognizes a general public right of access to
the forum for speech related activities, that access cannot be cur-
tailed through selective exclusions based on the content of the
speaker's message alone.s2 Access to that particular forum can be

66. For an extensive discussion of the public forum doctrine and its origin and devel-
opment see Cass, First Amendment Access to Government Facilities, 65 VA. L. REV. 1287,
1288-93 (1979).

67. Id at 1287.
68. Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) (municipal audito-

rium); Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza, Inc., 391
U.S. 308 (1968) (shopping center); Brown v. Louisiana, 383 U.S. 131 (1966) (public library);
Chicago Area Military Project v. City of Chicago, 508 F.2d 921 (7th Cir.), cert. denied, 421
U.S. 992 (1975) (airport); Albany Welfare Rights Org. v. Wyman, 493 F.2d 1319 (2d Cir.),
cert. denied, 419 U.S. 828 (1974) (welfare office); National Socialist White People's Party v.
Ringers, 473 F.2d 1010 (4th Cir. 1973) (high school auditorium); Wolin v. Port of N.Y.
Auth., 268 F. Supp. 855 (S.D.N.Y. 1967), modoied, 392 F.2d 83 (2d Cir.), cert. denied, 393
U.S. 940 (1968) (bus terminal).

69. See, e.g., United States Postal Serv. v. Council of Greenburg Civic Ass'ns, 453 U.S.
114, 129 (1981) (mailboxes are not public forums).

70. See Grayned v. City of Rockford, 408 U.S. 104, 116 (1972).
71. See Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 555 (1975); Lehman v. City

of Shaker Heights, 418 U.S. 298, 303-04 (1974) (plurality opinion).
72. See Police Dep't of Chicago v. Mosley, 408 U.S. 92, 96 (1972).
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legitimately curtailed only by reasonable time, place, and manner
restrictions in furtherance of important government interests, 73 and
access cannot be abridged or denied under the guise of legitimate
state regulation.74

During the survey period, in Muir v. Alabama Educational Tele-
vision Commission ,75 the Fifth Circuit was presented with the impor-
tant and novel question of whether individual viewers of public
television stations have a first amendment right to compel the
broadcast of a program that was scheduled and later cancelled. 6 At
issue were the decisions of two public broadcast licensees, the Ala-
bama Educational Television Commission (AETC) and KUHT-TV
(operated by the University of Houston) to cancel the scheduled
broadcast of Death of a Princess, a docu-drama detailing the 1977
execution for adultery of a Saudi Arabian princess and her com-
moner lover.77 On consolidated appeal to the Fifth Circuit, appel-
lant viewers argued that public television stations were public
forums and that public broadcast licensees were therefore prohib-
ited by the first amendment from making programming decisions
based on hostility to the alleged controversial content" of the sched-
uled broadcast.79 The court held that public television stations are
not public forums and that individual television viewers have no
right of access to compel the broadcast of a particular program. 0

In reaching its conclusion, the court first relied on the nature of
the regulatory framework which Congress established to allocate
broadcast frequencies and to oversee the day to day operations of
broadcast facilities. The court recognized that the present system
endows all broadcast licensees with the privilege of free program-

73. Id at 98-102.
74. See Hague v. CIO, 307 U.S. 496, 515-16 (1939).
75. 688 F.2d 1033 (5th Cir. Oct. 1982) (en banc), cert. denied, 103 S. Ct. 1274 (1983).
76. Id at 1035.
77. Id at 1036.
78. The defendant licensees cancelled the program after protests by viewers concerned

about political repercussions against Americans living in Saudi Arabia. The licensees also
cited fear of exacerbating already poor relations with the Middle East as the basis of their
decisions to cancel the broadcast. Id at 1036-37.

79. Id at 1041.
80. Id. at 1042. The court also held that the cancellation of the program did not consti-

tute censorship under the first amendment. The court reasoned that the states through their
public licensees "have not sought to forbid or curtail the right of any person to show or view
the film. . . . The state officials in charge of AETC and KUHT-TV have simply exercised
their statutorily mandated discretion and decided not to show a particular program at a
particular time." Id at 1047.
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ming control, hindered only by their statutory obligation to make
programming decisions in the public interest.8' In addition, the
court noted that both AETC and KUHT-TV, as state instrumentali-
ties, had the additional limitation of lack of first amendment protec-
tion.82 The court emphasized, however, that this lack of protection
only implied that the legislature could impose various limitations
and regulations on public broadcast licensees that it could not im-
pose on private licensees.83 According to the court, this lack of first
amendment protection in no way altered or lessened any of the stat-
utory rights and obligations of public licensees' programming dis-
cretion.84 After noting that in Congress' regulatory framework a
general public right of access to broadcast facilities was not created,
the court stated that it was clear that no such right was deemed nec-
essary to protect the viewers' first amendment interests.85

Recognizing the Supreme Court's rejection of the theory that
public facilities are "ipso facto" public forums,86 the court applied
the test it adopted ten years earlier in Southeastern Promotions, Ltd
v. City of West Palm Beach ,87 which stated the factors relevant to
the determination of whether a public facility is, in fact, a public
forum.88 These factors considered were the pattern of usual activity
and the nature of the facility's essential purpose. The court also ex-
amined whether the general invitation extended to the public made
the facility an appropriate place for discussion of public issues.8 9

Under this test, the Muir public television stations were not public
forums.9° The court reasoned that the pattern of usual activity at
public broadcast stations was the licensee acting as the sole pro-
gramming authority.9' According to the court, the only general in-
vitation extended to the public was to watch or decline to watch

81. Id at 1041.

82. Id
83. Id
84. Id.
85. Id
86. See, e.g., United States Postal Serv. v. Council of Greenburg Civic Ass'ns, 453 U.S.

114, 129 (1981) (mailboxes are not public forums).
87. 457 F.2d 1016 (5th Cir. 1972) (municipal auditoriums are public forums for first

amendment right of access considerations).
88. Id. at 1019.

89. 688 F.2d at 1042.
90. Id
91. Id.
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what the station offered, not to schedule programming.92

In the third part of its public forum analysis, the court noted
that its rejection of a right of access to public broadcast facilities was
consistent with the Supreme Court's rejection of such a right vis-a-
vis private licensees. 93 In CBS v. Democratic National Committee,9

the Supreme Court rejected the argument that editorial advertisers
had a right of access sufficient to compel private licensees to accept
paid editorial advertisements.95 The Fifth Circuit in Muir reasoned
that many of the same adverse consequences and impracticalities
mentioned by the Supreme Court in CBS would arise if viewers
were given a similar right of access to public television stations. In
particular, the court cited the Supreme Court's reasoning that such
access would result in the derogation of the broadcast licensees' stat-
utory duty to ensure programming in the public interest.96 Also
noted was the Supreme Court's reasoning that such access would be
inconsistent with the licensees' statutory privilege of exercising edi-
torial discretion.97 In addition, the Fifth Circuit acknowledged that
some system of editorship was necessary in program selection and
rejected the notion that individual viewers or listeners are compe-
tent to judge and appraise what the general listening public ought to
hear.98

The cumulative effect of the Supreme Court's rejection in CBS
of a public right of access to private broadcast facilities, coupled
with the regulatory framework established by Congress which im-
poses essentially equal rights and obligations on both public and
private broadcast licensees, led the Fifth Circuit to conclude that no
public right of access existed as to public television stations.99 In the
opinion of the court, such a denial of an individual right of access
was warranted in order to ensure that both the public interest of
viewers and editorial discretion of licensees were fully protected.1°°

The Fifth Circuit's decision in Muir is perhaps as controversial
as the broadcast licensees' original decision to cancel Death of a

92. Id
93. Id
94. 412 U.S. 94 (1973).
95. Id at 130-32.
96. 688 F.2d at 1042.
97. Id at 1043.
98. Id
99. Id at 1041-43.

100. Id at 1042-43.
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Princess. Seven of the twenty-three judges who participated in the
en banc rehearing strongly dissented to the court's holding with
Judge Johnson delivering the strongest dissent.' 0 Perhaps his most
significant criticism of the case is that it grants virtually unlimited
discretion to state authorities to regulate the content of public televi-
sion programming. 0 2 Judge Johnson stated that the court "elevated
the Communications Act above the Constitution" and abdicated its
duty in investigating the legitimacy of the viewers' first amendment
challenge by giving great weight to Federal Communications Com-
mission (FCC) regulations and the regulatory framework estab-
lished to control public broadcast facilities.10 3

In balancing the various competing interests at stake, such as
the broadcast licensees' interest in programming discretion and the
public's interest in full and fair coverage of news and events, the
court in Muir tipped the scales of justice in favor of absolute edito-
rial discretion in public broadcast licensees. Apparently, the court
ignored the oft quoted language of the Supreme Court in Red Lion
Broadcasting Co. v. FCC104 that "[i]t is the right of the viewers and
listeners, not the right of the broadcasters which is paramount."'' 0 5

The court in Muir, while holding that plaintiffs first amend-
ment rights were not violated by the licensees' decision to cancel the
program, expressed no opinion as to whether the licensees' program-
ming decisions comported with their statutory obligations.1°6 Thus,
television viewers do have a right of recourse through the FCC
against broadcast licensees for alleged improper programming. The
court emphasized that the viewers could file a complaint with the
FCC challenging the licensees' programming selection and that re-
medial sanctions would be imposed upon a determination of im-
proper programming. 07 Of the possible remedial sanctions that
could be imposed on licensees, none included the required broad-
cast of a particular program. 0 It is interesting to consider how

101. Id at 1053-60 (Johnson, J., dissenting).
102. Id at 1054.
103. Id
104. 395 U.S. 367 (1969).
105. Id. at 390.
106. 688 F.2d at 1047.
107. Id. Judge Johnson pointed out that the FCC routinely denies relief after reviewing

viewer complaints. He stated that even while reviewing complaints, the FCC still defers to
licensee discretion, and requires that the complainant present substantial evidence of edito-
rial suppression of a particular viewpoint. Id at 1056-57 (Johnson, J., dissenting).

108. Id at 1047-48.
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much this statutory right of recourse influenced the court's analysis
of the constitutional challenges raised in Muir. Individual viewers
may have a right of recourse through the FCC for alleged improper
programming, but the right is statutory, not constitutional.

EN.J

C. Association

Although not expressly granted, the right of association is nev-
ertheless inextricably linked to first amendment guarantees.'it In-
fringement of this right, absent a compelling government interest, is
unconstitutional." 0 Due to overriding concerns opposing political-
ization of public employment, however, governments have been
permitted to restrict associational freedoms in order to preserve the
integrity of government operations."' Accordingly, the Supreme
Court has upheld the constitutionality of government restrictions on
the political activities of state and federal employees in partisan set-
tings. "2 The Hatch Act cases clearly established that conditioning
government employment on the surrender of some first amendment
associational rights could be constitutionally permissible in light of
society's interest in freeing public employment from the evils of po-
liticalization." 3 These evils include advancement earned through
political channels rather than by merit, governmental favor gained
through political connections, political pressures exerted on public
employees, and the resulting loss of public confidence in govern-

109. NAACP v. Alabama ex rel. Pattersbn, 357 U.S. 449, 460 (1958). See also Buckley
v. Valeo, 424 U.S. 1, 14-15 (1976) (per curiam) (discussing the general principles of the right
of association as a predicate for the Court's analysis of the constitutionality of the Federal
Election Campaign Act of 1971); Williams v. Rhodes, 393 U.S. 23, 30 (1968) (holding Ohio
election law violative of equal protection after noting, "We have repeatedly held that free-
dom of association is protected by the First Amendment").

110. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958).
111. See, e.g., Keyishian v. Board of Regents, 385 U.S. 589, 605-06 (1967). See also

Young & Herbert, Political Association Under the Burger Court.: Fading Protection, 15
U.C.D. L. REV. 53, 55-57 (1981).

112. Broadrick v. Oklahoma, 413 U.S. 601, 607-08 (1973) (applying same principles to
state restrictions on public employees); United States Civil Service Comm'n v. National
Ass'n of Letter Carriers, 413 U.S. 548, 556 (1973) (restrictions on federal employees). These
cases are commonly referred to as the Hatch Act cases. Wachsman v. City of Dallas, 704
F.2d 160, 166-67 (5th Cir. May 1983).

113. Broadrick v. Oklahoma, 413 U.S. 601, 606 (1973); U.S. Civil Service Comm'n v.
National Ass'n of Letter Carriers, 413 U.S. 548, 555-56 (1973) (citing United Pub. Workers
v. Mitchell, 330 U.S. 75, 96-99 (1947)).
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ment operations." 14

During the survey period in Wachsman v. City of Dallas,'I5 the
Fifth Circuit viewed the constitutionality of a Dallas city ordinance
restricting city employees in a nonpartisan versus a partisan set-
ting.1 6 The general restrictions placed upon city employees prohib-
ited endorsing candidates and circulating petitions or contributing
to candidates both in city council and all other types of elections." 7

The suit was brought by a Dallas fireman and the Dallas Police and
Fire Action Committee claiming the ordinance unconstitutionally
restricted their right of association." 8 Although the plaintiffs had
not violated the ordinance, their claim was grounded on an express
desire to participate in the prohibited activities, refraining only out
of fear of disciplinary action or dismissal." 9

The plaintiff city employees argued that the Hatch Act cases
were not controlling because the Dallas City Council elections were
formally structured nonpartisan. 120 The plaintiffs opposed the def-
erential review of legislation restricting the political activities of
public employees that applied subsequent to the Hatch Act cases.
Instead, they argued that the strict scrutiny normally applied to first
amendment challenges of state action should be used to review the
ordinance.' Nevertheless, the Fifth Circuit favored the deferential
approach and found the underlying rationale of the Hatch Act cases
completely applicable in Wachsman.122

The court decided that the same elements are present in all
political activities, regardless of whether they are formally labeled
partisan or nonpartisan. 23 For example, one evil of politicalization
in public employment is employee advancement regardless of
merit.'24 Presumably, the employee who actively campaigns for an
elected city council member will receive special favors, work bene-
fits, or promotions despite poor quality work. This result under-
mines society's desire for public employee advancement based on

114. Wachasman v. City of Dallas, 704 F.2d 160, 166-67 (5th Cir. May 1983).
115. 704 F.2d 160 (5th Cir. May 1983).
116. Id at 163-64.
117. Id. at 162.
118. Id. at 161-63.
119. Id at 161 n.2.
120. Id at 164.
121. Seeid at 164-65.
122. See id at 165-70.
123. Id at 167.
124. Id at 166.
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merit.'25 Although city council elections in Dallas are nonpartisan,
a newly elected official can grant political favors to public employ-
ees who aided in his election. The presence or absence of formal
political parties does not change the result; therefore, the court con-
cluded that the rationale underlying the Hatch Act cases counseled
a similar result in nonpartisan settings. 26

A related line of cases concerning government infringement on
a public employee's associational rights questions when employ-
ment termination based on an employee's political patronage is un-
constitutional. 127 Two major Supreme Court decisions established
the standards in this area. The first decision, Elrod v. Burns, 2 held
that discharge of an employee by a newly elected official is unconsti-
tutional if the basis of the dismissal is the employee's political pa-
tronage to an opposing party.' 29 The second decision, Branti v.
Finkel,3 ° further refined Elrod. "The Court found that unless the
government could demonstrate an overriding interest. . . requiring
that a person's private beliefs conform to those of the hiring author-
ity, his beliefs could not be the sole basis for depriving him of con-
tinued public employment."' 3' Unless the hiring authority proves
that party affiliation is an appropriate requirement for performance
of the office involved, dismissal of the employee is unconstitu-
tional. 32 Hence, dismissal does not violate the first amendment if
political patronage is a requirement for effective performance of a
specific office. 133

Political patronage is a requirement for effective performance
as a deputy or dispatcher in Jim Hogg County, Texas, according to
the Fifth Circuit decision in McBee v. Jim Hogg County,' 34 decided
during the current survey. The claim of unconstitutional dismissal
was presented by three deputies and two dispatchers formerly em-

125. Id
126. Id at 169-70.
127. See, e.g., Elrod v. Bums, 427 U.S. 347, 360 (1976); Pickering v. Board of Educ. of

Township High School Dist. 205, 391 U.S. 563, 568 (1968); Tanner v. McCall, 625 F.2d
1183, 1189 (5th Cir. 1980), cert. denied, 451 U.S. 907 (1981).

128. 427 U.S. 347 (1976).
129. Id at 372-73.
130. 445 U.S. 507 (1980).
131. McBee v. Jim Hogg County, 703 F.2d 834, 838 (5th Cir. Apr. 1983) (citing Branti v.

Finkel, 445 U.S. at 515-16).
132. 445 U.S. at 515-17.
133. See id
134. 703 F.2d 834 (5th Cir. Apr. 1983).
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ployed by the incumbent county sheriff.' 35 All five plaintiffs had
supported the former sheriff in his bid for reelection, and the plain-
tiffs were dismissed when the former sheriff's term expired and the
newly elected sheriff took office. 136 Two factors played a critical
role in the case: Jim Hogg county is a small Texas county 37 and a
longstanding county practice grants the new sheriff complete discre-
tion in selecting an entirely new staff.'38 The court concluded that
the plaintiffs' situation fit the Elrod-Branti exception of constitution-
ally permissible dismissals when the office requires political loyalty
for effective performance. 139 In the small county situations the court
observed that deputies have a high degree of discretion in enforcing
the sheriff's policies, 4 ° and statutory law in Texas clearly states that
deputies serve at the pleasure of the sheriff. 4' In order for the sher-
iff's policies to be effectively carried out in an office with only five or
six employees, the deputy must be completely loyal to the sheriff
and his policies, as well as have a close working relationship with
the sheriff.'42 It follows then, according to the court, that in the
small county situation the close working relationship is seriously un-
dermined by a deputy's lack of political loyalty and he may there-
fore be dismissed without offending the constitutional guarantees of
the right of association.143

Neither Wachsman nor McBee assures that strict scrutiny will
be invoked when public employees claim denials of associational
rights. The recognized governmental interest in preserving the in-
tegrity of public employment and providing efficient government
services has created precedent treating employees' first amendment
claims with less scrutiny. 4 The standard of review applied in these
cases is not altogether clear; however, strict scrutiny is certainly not
the test. Regardless of the special government interests in curtailing
employees' associational rights, the right to associate to advance
one's ideas or beliefs or to be free from associations is a fundamen-

135. Id at 835.
136. Id. at 836.
137. The population of Jim Hogg County is less than 6,000. Id.
138. Id
139. Id at 842.
140. Id. at 839.
141. Id at 836. See TEX. REV. CIv. STAT. ANN. art. 6869 (Vernon 1960).
142. 703 F.2d at 840-41.
143. Id at 841-42.
144. See generally Young & Herbert, supra note 111, at 55-57 (pointing out the cases

illustrating the "right versus privilege" approach).
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tal right, 145 and claims of abridgement should be treated consistently
and clearly to prevent chilling of those rights.

II. CIVIL RIGHTS ACT REMEDIES

A. Equal Protection

The extreme actions of the Ku Klux Klan during the recon-
struction era of american hfstory prompted Congress to enact stat-
utes granting individual remedies for direct or indirect deprivations
of equal protection of the laws." Courts continually face cases
concerning the interpretation of these statutes. 147

The Supreme Court case of Griffin v. Breckenridge'48 estab-
lished that the plain language of the Civil Rights Conspiracy Statute
embodied in section 1985(3) 149 grants a remedy for a wholly private
deprivation of civil rights. 50 Congress expressly limited the remedy
to direct or indirect deprivations of equal protection of the laws or
equal privileges and immunities. The Griffin Court interpreted this
limitation as requiring some "class-based, invidiously discrimina-
tory animus behind the conspirators' action."'' Therefore, Grffin
concludes a section 1985(3) claim brought for a wholly private in-

145. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958).
146. Eg., The Ku Klux Klan Act, ch. 22, 17 Stat. 13 (1871) (codified as amended at 42

U.S.C. §§ 1983, 1985(3) (Supp. V 1981)). The main civil rights statutes of the reconstruction
period are codified at 42 U.S.C. § 1981 (1976) (equal rights under the law); § 1983 (Supp. V
1981) (civil action for deprivation of rights); and § 1985(3) (Supp. V 1981) (depriving per-
sons of rights or privileges).

147. Cf. Webster v. City of Houston, 689 F.2d 1220, 1225 (5th Cir. Oct. 1982) (noting the

daily struggle the courts of appeals face interpreting the broad scope of liability under 42
U.S.C. § 1983 (Supp. V 1981)).

148. 403 U.S. 88 (1971).
149. 42 U.S.C. § 1985(3) (Supp. V 1981). The relevant part of § 1985(3) reads as

follows:
If two or more persons in any State or Territory conspire to go in disguise on the
highway or on the premises of another, for the purpose of depriving, either directly
or indirectly, any person or class of persons of the equal protection of the laws, or
of equal privileges and immunities under the laws; . . . in any case of conspiracy
set forth in this section, if one or more persons engaged therein do, or cause to be
done, any act in furtherance of the object of such conspiracy, whereby another is
injured in his person or property, or deprived of having and exercising any right or
privilege of a citizen of the United States, the party so injured or deprived may
have an action for the recovery of damages, occasioned by such injury or depriva-
tion, against any one or more of the conspirators.

Id
150. 403 U.S. at 97.
151. Id at 102.
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fringement must be based on a deprivation of equal protection or
equal privileges and immunities. 52

Scott v. Moore53 is a case decided during the survey period
questioning the scope and remedy of section 1985(3). 154 The situa-
tion presented to the Fifth Circuit developed when tensions between
union members and nonunion members who worked for an em-
ployer with a policy of hiring workers regardless of union affiliation
erupted into an attack on the construction site of the employer.'55

The nonunion members and their employer, as plaintiffs against a
trade council, several local unions, and union members, claimed
they were deprived of equal protection of the laws and equal privi-
leges and immunities because the defendants conspired to and car-
ried through with a violent attack on plaintiff's construction site in
violation of section 1985(3). 156

All the elements of a section 1985(3) claim 15 were satisfied
without question, save whether plaintiffs were deprived directly or
indirectly of equal protection or equal privileges and immunities. 58

In a two fold argument, the defendants countered that section
1985(3) did not provide a remedy for the private infringement of a
first amendment right and, assuming a remedy, plaintiffs were not
exercising a constitutionally protected right. 59 The Fifth Circuit re-
jected a requirement of state infringement of first amendment rights
to encompass the purview of section 1985(3), stating that Gr/in in-
terpreted section 1985(3) to provide a remedy for the deprivation of

152. Id
153. 640 F.2d 708 (5th Cir. 1981), afd in part and rev'd in part on rehearing en bane, 680

F.2d 979 (5th Cir. July 1982), rev'dsub nom United Bhd. of Carpenters & Joiners, Local 610
v. Scott, 103 S. Ct. 3352 (1983). For further analysis of this case see Survey, Labor Law, Ffth
Circuit Symposium, 15 TEx. TECH L. REv. 261, 270 (1984).

154. 680 F.2d at 986.
155. Id at 982-84.
156. Id
157. Groin established four elements necessary to ground a § 1985(3) claim. The first

element requires showing that defendants conspired or went in disguise on the highway or
premises of another. The second element requires a showing of a direct or indirect depriva-
tion of equal protection or equal privileges and immunities. The third element requires a
showing of an act in furtherance of the conspiracy carried out by one of the conspirators,
and the fourth element requires a showing either of injury to person or property or depriva-
tion of a right or privilege of a citizen of the United States. 403 U.S. at 102-03. The Fifth
Circuit also requires that the conspirators' conduct be illegal independent of the § 1985(3)
violation. See McLellan v. Mississippi Power & Light Co., 545 F.2d 919, 926-27 (5th Cir.
1977) (en banc).

158. 680 F.2d at 988.
159. Id
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equal protection or equal privileges and immunities, regardless of
the source of the deprived right.' 60

The court also disposed of the argument that plaintiffs were not
exercising a constitutionally protected right.'16  As the court pointed
out, the Supreme Court has recognized a first amendment right of
association for economic purposes, just as association for religious
or political purposes is protected. 62 The purpose of the conspiracy,
according to the court, was to drive plaintiffs out of the county or
coerce them into union association by violence. 63 By recognizing
the corollary right not to associate in economic contexts, the Fifth
Circuit held that the defendant's conspiracy sought to deny plaintiffs
a protected right.'"

Accordingly, in order to apply section 1985(3) to the present
case, the Fifth Circuit had to find discriminatory, class based ani-
mus motivating the defendants' conspiracy. 65 In the absence of
Supreme Court direction on which classes are protected by section
1985(3) or how they may be identified, 66 the court relied on two of
its own en banc decisions. 167 Following Kimble v. D.J McDuffy,
Inc. ,68 the court found that the plaintiffs were the type of class Con-
gress was trying to protect when it enacted the Ku Klux Klan Act. 69

This finding was grounded on the court's observation that the con-

160. Id. at 989-90. The Supreme Court explicitly overruled this point, 103 S. Ct. at
3356-58, upholding the Seventh Circuit's decisions in Murphy v. Mount Carmel High
School, 543 F.2d 1189 (7th Cir. 1976) and Dombrowski v. Dowling, 459 F.2d 190 (7th Cir.
1972). For persuasive argument to the contrary, see 103 S. Ct. at 3361-66 (Blackmun, J.,
dissenting).

161. 680 F.2d at 990.
162. See Brotherhood of R.R. Trainmen v. Virginia, 377 U.S. 1, 8 (1964); Thomas v.

Collins, 323 U.S. 516, 531 (1945).
163. 680 F.2d at 988-91.
164. Id at 990-91.
165. See supra text accompanying note 151.
166. 680 F.2d at 992. Griffin only addressed racially motivated animus and did not dis-

cuss what other classes might be protected. See 403 U.S. at 102 n.9. In reversing Scott the
Supreme Court did not hold that § 1985(3) extended to any class based animus in addition
to racial animus. 103 S. Ct. at 3359. Instead, the Court held that even if§ 1985(3) extends to
conspiracies motivated by other than racial bias, it does not forbid conspiracies against
workers who refuse to join a union. Id at 3359-61. "Economic and commercial conflicts,
we think, are best dealt with by statutes, federal or state, specifically addressed to such
problems, as well as by the general law proscribing injuries to persons and property." Id at
3361.

167. See 680 F.2d at 991-92.
168. 648 F.2d 340 (5th Cir. 1981).
169. See 680 F.2d at 991-92.
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spiracy was motivated by "a prounion animus so strong that it
staked its claim not merely ideologically, but geographically."'' 70

McLellan v. Mississppi Power & Light Co. 171 was the second
case the court looked to for guidance. 72 In McLellan the court de-
termined that persons who filed voluntary bankruptcy petitions
were not a class for purposes of section 1985(3). 17 3 The McLellan
court utilized three factors to determine whether the plaintiffs were
a class: evidence of congressional intent to protect, evidence of con-
gressional intent refusing to protect, and characterization of the
right as fundamental by the Supreme Court. 1 7 4

Applying the first McLellan factor, the Fifth Circuit in Scott
found the legislative history indicated congressional concern for
persons victimized for their political beliefs and associations. 75 The
court emphasized that congressmen were preoccupied with the per-
vasive regional hostility toward the Republicans as a reason for ex-
tending federal protection under section 1985(3), and the court
stated that animus against nonunion association and animus against
political association were similar. Further, the court drew an anal-
ogy between the regional hostility against both the Republicans in
the Democratic stronghold during reconstruction and the nonunion
workers in union territory. 176

Concluding that Congress had evidenced a general intent to
protect classes like the nonunion plaintiffs, the court turned to the
second factor. The second factor is whether Congress has expressed
a specific intent not to protect the class claiming a section 1985(3)
violation. 177 On the contrary, congressional legislation evidenced an
intent to protect laborers who choose not to affiliate with labor orga-
nizations.1 78 Having satisfied the first two factors, the court found

170. Id at 992.
171. 545 F.2d 919 (5th Cir. 1977).
172. 680 F.2d at 992-93.
173. 545 F.2d at 933.
174. See id at 929-32.
175. 680 F.2d at 992-94.
176. Id at 994.
177. Id at 994-95.
178. In the original Wagner Act granting employees the right to unionize, Congress re-

jected inclusion of protection against coercive tactics. Wagner Act, ch. 372, § 7, 49 Stat. 449,
452 (1935). See S. REP. No. 573, 74th Cong., 1st Sess. 16 (1935). However, in 1947 Congress
amended the National Labor Relations Act to list unfair labor practices as condemned ac-
tions. Labor Management Relations (Taft-Hartley) Act, ch. 120, 61 Stat. 140 (1947) (codi-
fied at 29 U.S.C. § 157 (1976)).
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that the Supreme Court clearly characterized the right of association
as fundamental' and, therefore, the third factor was also satis-
fied. 80 Accordingly, the class was characterized as a protected class
for the purpose of finding the conspirators' guilty of class based,
discriminatory animus. 8 1

The decision in Scott was rendered after a rehearing en banc,
in which ten judges dissented,' 82 primarily opposing the majority's
creation of federal tort law. They argued that the majority ex-
panded section 1985(3) to redressprivate deprivations of rights pro-
tected by the Constitution from governmental interference. 8 3 As
viewed by the dissent, the legislative history of section 1985(3)
reveals a congressional intent to provide a remedy when a conspir-
acy, whether public or private, is used to keep an individual or class
from receiving the same protection of the laws accorded others. 84

The dissent stands with the Fourth Circuit and others who have re-
fused to allow section 1985(3) recovery for every conspiracy that af-
fects a federal constitutional right. 85 This view requires an explicit
finding that the plaintiff did not receive the same protection under
the law accorded to others. In Scott the dissent claims the plaintiffs
were not treated differently than anyone else; therefore, they were
not denied equal protection under the law.' 86 The flaw in this argu-
ment is that the purpose of equal protection is to prevent any denial.
Presumably, if a conspiracy deprives everyone of rights guaranteed
by the Constitution, by the dissent's position no deprivation of equal
protection results because everyone is treated similarly.

The dissent's argument that the right of association does not
include the right of nonunion workers to work with other nonunion
workers without the fear of violence is unpersuasive. The right of
association recognized by the Supreme Court is the right to join
others in pursuing goals protected by the first amendment. 87 The
first amendment protects political advocacy and, consequently, the

179. Shelton v. Tucker, 364 U.S. 479, 486 (1960).
180. 680 F.2d at 995.
181. Id at 992.
182. Id at 1004, 1022. Judges Rubin and Williams wrote a dissenting opinion joined by

Judges Brown, Vance, Kravitch, Randall, Tate, and Johnson. Id at 1004. Judges Anderson
and Garwood each wrote separate dissenting opinions. Id at 1022.

183. Id at 1014.
184. Id at 1014 n.38 (recognizing the split of opinion among courts on this issue).
185. See id at 1014.
186. Id
187. See generally L. TRIBE, AMERICAN CONSTITUTIONAL LAW §§ 12-23, at 702 (1978)

[Vol. 15:141
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right to associate or not to associate because of political beliefs.
Even the dissent admitted union activities are to some extent polit-
ical activities. 8 8 The majority cannot be faulted for finding that
union involvement implicates the first amendment right of associa-
tion in political contexts.

The difficulty the majority confronted in applying section
1985(3) to the present case was in finding a denial of equal protec-
tion attributable to a conspiracy motivated by discriminatory, class
based animus. The dissent identified the flaws in the majority find-
ings. '9 First, the majority never clearly defined the class to which
plaintiffs belonged.190 Second, the legislative history of the Ku Klux
Klan Act does not clearly evidence congressional intent to protect
nonunion members from violence by union members, though the
majority's inferences from regional hostility and similarity to polit-
ical activities have merit.' 9' Third, the majority used the McLellan
factors to prove the existence of a class under section 1985(3).192
McLellan, however, simply enumerated reasons why persons who
file voluntary bankruptcy petitions are not a class for section 1985(3)
purposes.193 The inverse, the presence of those factors, does not
conclusively establish existence of a class.' 94

Section 1985(3) is an expansive statute intended to protect indi-
viduals from private and public conspiracies designed to deprive
persons of equal protection and privileges. The exact limits of lia-
bility under the section preclude definition. As a result, any deci-
sion on the scope of the section invites criticism. The majority
approach reflects an earnest effort to apply the precedent established
in Griffin while recognizing that the nature of the liability imposed
by section 1985(3) includes any indirect attempt to prevent equal
protection of the laws. 95 Power exerted by a large, violent group

(describing other association rights including political advocacy, litigation, and religious
worship).

188. 680 F.2d at 1015 (Rubin and Williams, JJ., dissenting).
189. Id at 1014-18.
190. Id at 1015-16.
191. Id at 1016.
192. Id at 1017.
193. 545 F.2d at 933.
194. 680 F.2d at 1017 (Rubin and Williams, JJ., dissenting).
195. Blackmun's dissent in United Bhd. of Carpenters v. Scott, 103 S. Ct. 3352, 3369

(1983) (reversing Scott v. Moore, 680 F.2d 979 (5th Cir. July 1982)), pointedly criticizes the
Supreme Court's restrictive reading of § 1985(3). "In Griffin v. Breckenridge, we reaffirmed
our general approach to Reconstruction civil rights statutes including § 1985(3). Those stat-
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territorially established to prevent nonunion workers from being
employed in union country on its face carries overtones of a dis-
criminatory force working indirectly behind the law to prevent
equal protection to all employees within the area.

In addition to section 1985(3), other provisions of the Civil
Rights Act present troubling questions of interpretation. As evi-
denced in Scott, where the scope of a section is broad the extent of
liability may present the key issue. However, once liability is estab-
lished courts must resolve questions of which statutory remedies, if
any, are available.

B. Municipal Liability

Relief is available under section 1983 of the Civil Rights Act
when a citizen is deprived of a constitutional right due to the gov-
ernment's established custom or policy.'96 In Webster v. City of
Houston, 97 Houston policemen placed a throw down weapon' be-
side a stolen car suspect to cover up and to justify shooting an un-
armed boy.' 99 The boy's parents brought an action against the City
of Houston alleging their son had been deprived of his right to live

utes are to be given ' "a sweep as broad as [their] language." ' [Griffin v. Breckenridge, 403
U.S. 88, 97 (1982) (quoting United States v. Price, 383 U.S. 787, 801 (1966))]. In the 12 years
since Griffn, that principle has not lost its vitality. I see no basis for the Court's crabbed and
uninformed reading of the words of § 1985(3)." 103 S. Ct. at 3369 (Blackmun, J.,
dissenting).

196. 42 U.S.C. § 1983 (Supp. V 1981). This section provides:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.

Id. Persons for purposes of this section include municipalities. Monell v. Department of
Social Servs., 436 U.S. 658, 694-95 (1978). Monell clearly established that municipalities
and government officials sued in their official capacity could be liable for compensatory
damages under § 1983. 1d. at 690 n.55, 694-95.

197. 689 F.2d 1220 (5th Cir. Oct. 1982).
198. A throw down is a weapon that police officers put at the side of an unarmed suspect

killed or wounded to justify the shooting. Id. at 1222.
199. Id. at 1221-22. Webster, a 17 year old boy, stole a van from a dealership in Hous-

ton and was pursued by police in a high speed chase until the van went out of control.
Webster emerged from the van and was shot by police. When the ambulance arrived, Web-
ster lay dead with a throw down gun in his hand. A cover up by the Houston Police Depart-
ment prevented Webster's parents from learning about the throw down, but they were
persistent, and the whole story unfolded in court. Id at 1221-23.
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and to be free from excessive force inflicted by city police.2 ° ° The
parents claimed the police department had an unwritten policy en-
dorsing the use of throw downs to protect policemen who killed un-
armed civilians and, therefore, the city had violated section 1983.201
The Fifth Circuit agreed with the parents that the evidence estab-
lished a custom or policy which violated their son's right to live and
to be free from excessive police force, thereby subjecting the city to
liability under section 1983.202 However, despite evidence which
overwhelmingly supported their claim, the parents were denied pu-
nitive damages from the city under section 1983.203

The Fifth Circuit based its opinion 2" on the Supreme Court's
holding in City of Newport v. Fact Concerts, Inc. 205 In Newport the
Supreme Court held section 1983 did not permit an assessment of
punitive damages against a municipality.2° In that light, the Fifth
Circuit in Webster concluded that the City of Houston was not lia-
ble for punitive damages. 207  The court indicated, however, that
Newport suggested one situation where punitive damages might be
appropriate.2 °8 If the city's actions were so egregious that taxpayers
were aware of and condoned those acts, punitive damages would be

200. See id at 1223, 1227.
201. See id at 1223.
202. Id at 1227,
203. Id at 1229. As elements of compensatory damages, the jury was instructed to con-

sider Randy Webster's pain and suffering, deprivation of his constitutional rights, funeral
and medical expenses incurred by his parents, and their loss of companionship and mental
anguish. The jury awarded $200,000 in punitive damages, but refused compensation for any
of the above listed elements except funeral and medical expenses. Id at 1229-30. The Fifth
Circuit remanded on the damages issue because "having found a violation of Randy's con-
stitutional rights [the jury] could not ignore that finding in calculating damages. . . . We
believe that the jury, in awarding punitive damages, thought it had covered all bases. It, of
course, did not." Id at 1230.

204. Id at 1228-29.
205. 453 U.S. 247 (1981).
206. Id at 271.
207. 689 F.2d at 1229. In Newport the Supreme Court held that the City of Newport

was immune from punitive damages using a two prong test. 453 U.S. at 259. The two prong
approach analyzed whether § 1983 evidenced any legislative intent to allow punitive dam-
ages against a municipality and whether the policies behind § 1983 support assessing puni-
tive damages against the city. The first prong-legislative intent-opposed granting
punitive damages because the city was functioning in a proprietary role and the legislative
history clearly showed that in such a situation only compensatory damages should be al-
lowed. Addressing the second prong, the court stated that the policies behind § 1983 do not
favor assessing punitive damages because a punishment motive results in taxpayers carrying
the financial burden for acts of individuals over whom they have no control. Id at 258-59.

208. 689 F.2d at 1229. See 453 U.S. at 267 n.29.



TEXAS TECH LAW REVIEW

appropriate.2"9 This conclusion follows from recognizing that puni-
tive damages serve a punishment function. Typically, city officials
guilty of the violations do not pay the damages; instead, the taxpay-
ers carry the burden. Only when taxpayers are aware of and con-
done the actions of city officials should they be penalized. This
reasoning led the majority to recognize that "[tihe plight of Randy
Webster, however reprehensible, however tragic, does not rise to the
level of outrageous conduct" necessary to impose punitive damages
on the taxpayers.2 °

Although according to the concurring opinion of Judge
Goldberg the majority found that Newport permits punitive dam-
ages in particularly egregious fact situations,2 1 the majority opinion
actually asserts that Newport never permits punitive damages. 21 2

While the majority acknowledged that Newport created the alleged
exception and noted that Webster was a horrifying factual presenta-
tion, they did not permit punitive damages against the city. The
majority did not open the door to allow punitive damages contrary
to Newport as Judge Goldberg suggested. Only one potential case-
if taxpayers endorsed constitutional violations by city officials-
could seize on the exception language in the majority opinion. In
such a case, as Goldberg urged,21 3 the rationale behind Newport
would collapse, and punitive damages would be proper. However,
pursuant to Webster, the Fifth Circuit has clearly accepted the
Supreme Court's implication that plaintiffs may not recover puni-
tive damages from municipalities for violations of section 1983.2 14

The exception language in the majority opinion is so narrow that
future plaintiffs stand little chance of bypassing the municipal im-
munity from punitive damages established in Webster.

While the decision in Webster does not condone corrupt con-
duct by public officials, because compensatory damages are recover-
able,2 5 neither does the decision encourage suits against the

209. 689 F.2d at 1229.
210. Id
211. Id at 1230-31 (Goldberg, J., concurring).
212. See id at 1229.
213. The primary thrust of Goldberg's opinion is not to criticize the majority holding,

but to take exception with the Supreme Court's rationale in Newport that mandates the
result in Webster. Id at 1231 (Goldberg, J., concurring).

214. Id at 1228-29.
215. Punitive damages are generally assessed against individual defendants sued in their

official capacity for violations of§ 1983. Annot., 14 A.L.R. FED. 608, 620-21 (1973) (discuss-
ing Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971), cert. denied, 404 U.S. 1049 (1972)).
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municipality.21 6 The better rule would permit the recovery of puni-
tive damages from municipalities when the individual violators are
impossible to identify. Webster is illustrative of this point. Al-
though two police officers were prosecuted, the custom of using
throw down weapons was so pervasive that the violation could not
be asserted against every individual violator. Hence, the City of
Houston was charged with the section 1983 violation.21 7 The same
policies that support assessing punitive damages against individual
offenders 21 8 support permitting punitive damages against the munic-
ipality for the same violation.

As one commentator noted, the Civil Rights Acts generally per-
mit the recovery of punitive damages.2 19 Punitive damages are
often permitted to include damages for pain and suffering or ex-
penses of litigation not included in the compensation award. 220 The
policy of awarding punitive damages for retributive value is espe-
cially persuasive to vindicate violations of important rights. Civil
rights are often categorized as critically important, particularly in
the american scheme of justice. Accordingly, municipalities and in-
dividuals alike should be liable for punitive damages upon proof of
civil rights violations. Even as a deterrent, if the taxpayers are re-
quired to fund awards of punitive damages, Judge Goldberg noted
that they might be stirred to action and vote to remove corrupt and
incompetent public officials from office.22'

III. DESEGREGATION

Drawing a line between de jure and de facto segregation has
been a central issue in modem desegregation cases. 222 Segregation
is established by showing segregative intent and such a showing

Motions for sovereign immunity usually fail because liability imposed by § 1983 is entirely
personal, satisfied from the individual defendant's own pocket. Id Additionally, protec-
tion of immunity is only available for an official's actions performed in good faith within the
scope of his employment. These immunities are inapplicable by definition once a violation
of § 1983 is determined. See id

216. See 689 F.2d at 1226-27.
217. See supra text accompanying note 202.
218. See generally Comment, Punitive Damages Under Federal Statutes.- A Functional

Analysis, 60 CALIF. L. REV. 191 (1972) (surveying the various rationale for imposing puni-
tive damages). But see 453 U.S. 247 (1981).

219. Comment, supra note 218, at 202-03.
220. Id at 210-13.
221. 689 F.2d at 1238 (Goldberg, J., concurring).
222. J. NowAK, supra note 26, at 568.
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proves a constitutional violation.22 3 Racial imbalance in individual
schools alone is rarely sufficient to prove segregative intent.224 How-
ever, a plaintiff establishes a prima facie case of segregative intent if
school board policies allow some schools to remain racially identifi-
able.225 Unrebutted, the prima facie case may conclusively show the
existence of a constitutional violation. 226

During the survey period, Price v. Denison Independent School
District227 addressed the issue of whether the racial imbalance of
schools within the Denison Independent School District was a ves-
tige of de jure segregation.228 The factual situation is unusual be-
cause the total black percentage within the district equaled twelve
percent and none of the schools had a black majority.229 In 1969 the
district voluntarily switched from a freedom of choice plan to a
neighborhood attendance zone plan.230 The plan was unchallenged
until 1979 when the district undertook modification of the zones. As
a result of the district court's actions, the plaintiffs instituted the
present suit.23 ' Plaintiffs represented a class consisting of black stu-
dents and parents in the Denison district, and plaintiff-intervenors
were an association of primarily white students and parents who
claimed their neighborhood school was closed to cut the black per-
centage at Terrell Elementary School (approximately thirty-two per-
cent black in 1979).232 Despite expert testimony that the plan was a
good faith effort to institute neighborhood attendance zones and re-
duce minority populations at the most racially concentrated schools
and that certain demographic conditions could have caused the high
concentration of blacks in a relatively small geographic zone, the
district court ruled that the elementary school plan was unconstitu-
tional because some of the schools remained racially identifiable. 233

On review, the Fifth Circuit studied two aspects of the district
court's findings which are relevant to this article. Initially, the Fifth

223. Id See also Washington v. Davis, 426 U.S. 229, 240 (1976) (essential element of
de jure segregation is purpose or intent).

224. See J. NowAK, supra note 26, at 568.
225. See Price v. Denison Indep. School Dist., 694 F.2d 334, 350-51 (5th Cir. Dec. 1982).
226. Id at 350.
227. 694 F.2d 334 (5th Cir. Dec. 1982).
228. Id at 353.
229. Id at 352.
230. Id at 337.
231. Id
232. Id at 334 n.4.
233. Id at 336-41.
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Circuit questioned whether the trial court determined racial iden-
tifiability as a matter of law based solely on a statistical formula
measuring racial imbalance or as a question of fact determined in
light of all the circumstances.3 In addition, the court considered
how the judge decided the ultimate issue of a constitutional
violation.235

Respecting the first issue, the Fifth Circuit found that the dis-
trict judge decided racial identifiability as a matter of law after ap-
plying the formula expressed in Columbus Board of Education v.
Penick2 36 by Dr. Gordon Foster.237 The Foster formula measures
racial identifiability by the variation of the minority percentage in a
school from the minority percentage in the district.238 However,
Swann v. Charlotte-Mecklenburg Board of Education239 established
that desegregation "does not mean that every school in every com-
munity must always reflect the racial composition of the school sys-
tem as a whole,' ' 240 and the Fifth Circuit noted that the Swann
opinion "counsels against using district-wide racial percentages as a
'norm'. '

"241 Reviewing the orders made by the trial court, including
its statement that a school is racially identifiable if its minority pop-
ulation is "greater than 17.6 percent, or less than 6.6 percent, ' 242 the
Fifth Circuit concluded the trial court should have viewed racial
identifiability as an evidentiary question instead of as a matter of
law due to deviation from the district wide minority percentage.243

Addressing the second aspect, the Fifth Circuit found that
under this scheme, the lower court had erroneously concluded that
the vestiges of racial imbalance in the Denison Independent School
District were the result of intentional segregative action by the
school district in violation of the Constitution.244 The district court

234. Id. at 347.
235. Id. at 341-46.
236. 443 U.S. 449 (1979).
237. See id at 366-67. Dr. Foster was an expert witness in Columbus. His statistical

formula labeled a school racially identifiable if its minority percentage deviated more than
five percentage points from the minority percentage of the district as a whole. However, the
Columbus Court went on to state that their decision on racial identifiability was based on all
the facts brought out at trial. 443 U.S. at 453.

238. See supra note 237 explaining the Foster formula.
239. 402 U.S. 1 (1971).
240. Id at 24.
241. 694 F.2d at 356.
242. Id at 348.
243. Id. at 352-68.
244. See id at 367.
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found racial identifiability by using an improper method and that
finding was the the basis for plaintiffs prima facie case of segrega-
tive intent. 45 A constitutional violation may be presumed if the
prima facie case remains unrebutted. 246 Adequate rebuttal requires
the school district to present evidence showing the absence of segre-
gative intent. Because the trial court refused to permit the school
district's evidence showing past or present good faith or the absence
of segregative intent, the court remanded the case.2 47

Part of the trial court's error is directly attributable to the lan-
guage in desegregation cases emphasizing the close scrutiny de-
manded when schools are one race or virtually one race and the
attendant presumptions of de jure segregation. Noting the peculiar-
ity of the district's racial composition, the Fifth Circuit expressly
limited their holding in Price to the facts of the case, where the dis-
trict as a whole was overwhelmingly white and had no school with-
out a clear white majority.248 The foundation of the desegregation
decisions has always focused on benefiting minority children and
granting them an equal educational opportunity.249 In so deciding,
courts have applied strong presumptions against schools with large
minority percentages. 250 The court pointed out that neither Swann
nor any other decision has applied language concerning presump-
tions of one race schools to a virtually all white district where there
are no all black schools, because in those districts black children are
not denied integrated or otherwise equal education.25' Although the
literal language of these decisions regarding one race schools seems
to fit the Price situation, the Fifth Circuit viewed the goals of deseg-
regation and the unique situation in Price and wisely concluded that
the spirit of the fourteenth amendment is not violated purely by a
statistical deviation from the district wide minority percentage.252

245. See id at 351-52.
246. Id at 350.
247. Id at 368.
248. Id at 367 & n.64.
249. Id at 364 & n.60. See also Washington v. Seattle School Dist. No. 1, 102 S. Ct.

3187, 3195-96 (1982) ("desegregation of the public schools.., at bottom inures primarily to
the benefit of the minority").

250. 694 F.2d at 364-68.
251. Id at 365 (discussing Washington v. Seattle School Dist. No. 1, 102 S. Ct. 3187,

3195-96 (1982)). See also Allen v. Board of Pub. Instruction, 432 F.2d 362, 367 (5th Cir.
1970), cert. denied, 402 U.S. 952 (1971) (applying the language requiring dismantling of one
race schools in a typical district containing several all white and all black schools).

252. 694 F.2d at 365.
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The statistical approach held insufficient by the Fifth Circuit is
a more advantageous method of proving racial identifiability from a
minority standpoint. The totality of the circumstances test embodies
more ameliorative considerations. For example, once the statistical
method shows disproportionate composition in a school as com-
pared to the district wide percentage, a court views the remaining
circumstances to see if the statistics can be legitimately explained.
Examples of legitimate explanations for the statistical variance in-
clude racially concentrated residential patterns that result in racially
concentrated attendance zones, experts' characterization of the
school as having excellent quality, complete absence of district tam-
pering with attendance zones or assignment patterns, the elapse of
an extended period of time since a district followed avowed segrega-
tive action, and expert opinion on the good faith of the present zon-
ing plan.2 "

Although the statistical method may best aid minorities, the
court's holding is justified by the unique situation. Heavy presump-
tions and close scrutiny have been relied on to aid minorities in es-
tablishing segregative intent when one race schools exist.254 These
cases arose in districts where all white and all black schools existed
within one district.255 In Price the schools were virtually all white
primarily because of the meager minority population in Denison.
While the language of prior cases would require the heavy presump-
tions and close scrutiny of the typical situation, Denison did not fit
the scenario and the court had to inartfully limit the holding to the
situation where minority population is relatively low. Although the
statistical method and its accompanying lighter burden of proof
may be appropriate where it is difficult to show segregative intent,
the Fifth Circuit's refusal to allow the lesser burden in Price is justi-
fied because the facts do not hint at segregative intent and the statis-
tics are easily explained by the small number of minority students in
Denison.

CA.H

IV. SECTION 1988 ATTORNEY FEE AWARDS

Congress, by enacting the Civil Rights Attorneys' Fees Awards

253. Id at 367 n.64.
254. Id at 364-67.
255. Id at 364-65.
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Act of 1976 (Section 1988),256 sought to encourage parties to vindi-
cate their constitutional rights through private actions. 2 57 Gener-
ally, each party to a suit is expected to pay its own attorney fees.25 8

Under the Attorneys' Fees Awards Act, however, a "prevailing
plaintifl" 2 59 in a civil rights action is entitled to attorney fees unless
"special circumstances"2 60 exist which would render such an award
unjust.26 1 During the survey period the Fifth Circuit rendered sev-

256. 42 U.S.C. § 1988 (Supp. V 1981). The statute provides:
In any action or proceeding to enforce a provision of sections 1981, 1982, 1983,
1985 and 1986 of this title, title IX of Public Law 92-318 [20 U.S.C. 1681 et seq.]
• . . or title VI of the Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.], the court,
in its discretion, may allow the prevailing party, other than the United States, a
reasonable attorney's fee as part of the costs.

Id. (brackets enclosing 20 U.S.C. §§ 1681 etseq. and 42 U.S.C. §§ 2000d et seq. in original).
257. Staten v. Housing Auth., 638 F.2d 599, 601-02 (3d Cir. 1980) (the purpose of enact-

ing the Civil Rights Attorney's Fees Awards Act of 1976 was to provide incentive for the
private enforcement of civil rights by providing an avenue for awarding attorney fees). See
also S. REP. No. 1011, 94th Cong., 2d Sess. 1, 6, reprinted in 1976 U.S. CODE CONG. & AD.
NEWS 5908, 5913. ("If our civil rights laws are not to become mere hollow pronouncements
which the average citizen cannot enforce, we must maintain the traditionally effective rem-
edy of fee shifting in these cases.").

258. Arcambell v. Wiseman, 3 U.S. (3 Dall.) 306, 306 (1796). See also Alyeska Pipeline
Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 245 (1975) (holding that, in the absence of
statutory authority, the American Rule, which asserts a prevailing litigant is not entitled to
collect attorney fees from the loser, cannot be subject to an exception. The private attorney
general exception previously utilized by courts in civil rights cases was thus invalidated). In
response to A/yeska Congress enacted § 1988. See S. REP. No. 1011, supra note 257, at 1,
5908-14.

259. Iranian Students Ass'n v. Edwards, 604 F.2d 352 (5th Cir. 1979). A plaintiff can be
a prevailing party even though he obtains only preliminary relief or a consent decree. The
focus is on whether the plaintiff has been successful on the central issue and acquired the
primary relief which was sought. Id at 353.

260. See Note, Promoting the Vindication of Civil Rights Through the Attorney's Fees
AwardsAct, 80 COLUM. L. REV. 346 (1980). Among the special circumstances recognized in
other circuits are: (1) The action lacked a public benefit; (2) the costs of the award would
ultimately fall upon the class benefited by the action; (3) the relief obtained was only nomi-
nal; and (4) the plaintiffs attorney received compensation from outside sources. Id at 367-
71. The special circumstances doctrine originated in Newman v. Piggie Park Enters., 390
U.S. 400, 402 (1968) (per curiam), and has been repeatedly applied in the Fifth Circuit. The
court has consistently refused to find circumstances which would justify the denial of attor-
ney fees to a prevailing plaintiff. See Henderson v. Fort Worth Indep. School Dist., 574
F.2d 1210 (5th Cir. 1978), vacated on rehearing en banc, 548 F.2d 115 (1979). The Fifth
Circuit reaffirmed its position in this area during the current survey period in Espino v.
Besteiro, 708 F.2d 1002 (5th Cir. July 1983), holding that good faith compliance with a
reasonable interpretation of the law by the defendants did not constitute a special circum-
stance under the Newman rule. Id at 1005.

261. Attorney fees for a prevailing plaintiff will be calculated according to the criteria
set forth in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974). The
following factors will be weighed: (i) the time and labor required; (2) the novelty and diffi-
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eral decisions respecting the award of attorney fees under section
1988 which are examined in the following discussion.

A. Expansion of the Pendent Claim Theory

In Maher v. Gagne,262 the Supreme Court referred to the legis-
lative history26 3 in approving the award of section 1988 attorney fees
to a plaintiff who prevailed on a wholly statutory noncivil rights
state claim pendent to a substantial constitutional claim.264 The de-
cision was premised on the notion that a plaintiff prevailing on a
nonfee claim should ordinarily be entitled to an award of attorney
fees265 because a court will often hesitate to debate a constitutional
question if the dispute can be readily resolved on a narrower
ground.266 Accordingly, a basis for relief should be afforded the
successful party. Although the Fifth Circuit previously intimated
adherence to the Maher ruling,2 7 during the survey period the court
adopted the Maher reasoning in Kirchberg v. Feenstra268 and Wil-
liams v. Thomas.269

A variation of the issue was presented to the Fifth Circuit in
Espino v. Besteiro ,27° a case in which the plaintiff prevailed on a
nonfee federal statutory claim rather than on a pendent state

culty of the question; (3) the skill required to perform the legal service properly; (4) the
preclusion of other employment by the attorney due to the acceptance of the case; (5) the
customary fee; (6) the nature of the fee as fixed or contingent; (7) time limitations imposed
by the client or the circumstances; (8) the amount involved and the results obtained; (9) the
experience, reputation, and ability of the attorney; (10) the undesirability of the case; (11)
the nature and length of the professional relationship with the client; and (12) awards in
similar cases. Id at 717-19.

262. 448 U.S. 122 (1980).
263. Id at 132 n.15.
264. Id at 128. The plaintiffs in Maher prevailed under violations of the Aid to Fami-

lies with Dependent Children Act. See id at 127. The Supreme Court upheld the award of
attorney fees on the basis of her alleged constitutional claims which were sufficiently sub-
stantial to support federal jurisdiction, even though no constitutional violations were found.
Id at 128-30.

265. Id. at 132 n.15 (citing Morales v. Haines, 486 F.2d 880 (7th Cir. 1973)).
266. 448 U.S. at 127 (citing Hagans v. Lavine, 415 U.S. 528 (1974)).
267. Gibbs v. Town of Frisco City, 626 F.2d 1218, 1221 (5th Cir. 1980).
268. 708 F.2d 991 (5th Cir. July 1983). The Fifth Circuit overturned the district court's

denial of attorney fees to a counterclaiming defendant who prevailed on a constitutional
issue, despite the fact that a § 1983 action was never formally pleaded. Id at 993.

269. 692 F.2d 1032 (5th Cir. Dec. 1982). A county jail inmate prevailed on a pendent
state law claim of assault and battery and was awarded attorney fees although a finding that
the excessive force was exercised in good faith prevented a favorable judgment on his civil
rights claim. Id at 1036.

270. 708 F.2d 1002 (5th Cit. July 1983).
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claim.27' Judgment for Raul Espino was based upon the Education
for All Handicapped Children Act of 1975 (EAHCA),272 a compre-
hensive statutory and administrative scheme which lacks a provision
for the award of attorney fees.2 73 In this situation the court was
faced with the previously undecided issue of whether the pervasive-
ness of the statute, coupled with the absence of an attorney fees pro-
vision, indicated a congressional intent that plaintiffs not recover
such fees.

Two other circuits previously examined the issue and each
reached a different conclusion. The First Circuit reasoned in Smith
v. Cumberland274 that allowing attorney fees would thwart Con-
gress' intention that successful EAHCA plaintiffs not recover fees.2 75

The Espino court rejected this contention 276 and chose to follow the
example of the Eighth Circuit in Monahan v. Nebraska.277 The
Fifth Circuit thus expanded the pendent claim theory to allow the
award of attorney fees to a plaintiff bringing suit under both the
EAHCA and section 1983, even though the decision was rendered

271. Id at 1003-04. Raul Espino was a handicapped student whose inability to regulate
body temperature required that he be kept in a temperature controlled environment. The
Brownsville Independent School District (BISD) solved the problem by placing Raul in an
air conditioned plastic cubicle located in the classroom. Espino's parents filed suit against
BISD under several acts, as well as under the due process and equal protection clauses of the
fourteenth amendment. Although his complaint included a § 1983 cause of action, Espino
prevailed under the Education for All Handicapped Children Act of 1975, 20 U.S.C.
§§ 1400-1420 (1976). Id at 1004.

272. 20 U.S.C. §§ 1400-1420 (1976). The statute provides in pertinent part: "In order to
qualify for assistance under this subchapter in any fiscal year, a State shall demonstrate to
the Commission that the following conditions are met: (1) The State has in effect a policy
that assures all handicapped children the right to a free appropriate public education." Id
§ 1412 (emphasis added).

273. See id
274. 703 F.2d 4 (1st Cir. 1983).
275. Id at 7-8. The court reasoned that "given the Act's comprehensiveness, we do not

see how the singular omission of any provision for attorneys' fees can be rectified by re-
course to section 1988." Id In the court's eyes the omission of such a provision indicated
an intent to preclude the right to attorney fees. Id

276. 708 F.2d at 1009. The court remarked:
Had Congress wished to preclude the award of attorney's fees in actions brought
under § 1983 to remedy constitutional violations arising out of acts forming the
basis for a claim under the EAHCA as well, it could have done so. That it did not
is, we think, sufficient evidence of its intent to allow § 1983 actions in situations
like this one, in which § 1988 attorney's fees are awarded as a matter of course.

Id
277. 687 F.2d 1164 (8th Cir. 1982), cert. denied, 103 S. Ct. 1252 (1983). Attorney fees

were held appropriate where the plaintiff prevailed under the EAHCA even though the
§ 1983 ground was never reached. Id at 1172.
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under the federal statutory claim and the constitutional issue was
never reached. The Fifth Circuit reasoned that "although Congress
may not have intended that plaintiffs recover attorney fees on claims
brought solely under the EAHCA,' 27 8 it does not follow that Con-
gress intended to deny section 1988 fees when a section 1983 action
is pleaded as well and the court grounds its relief on the EAHCA in
order to avoid a constitutional controversy.279

According to the court, in order to obtain attorney fees under a
nonfee statute only two requirements must be fulfilled.28° The fee
claim must be sufficiently substantial to support federal jurisdiction
and it cannot be frivolous or without merit.28' In addition, the fee
and nonfee claims must arise out of a common nucleus of operative
facts.282 They should be so interrelated that plaintiffs "would ordi-
narily be expected to try them all in one judicial proceeding. 283

Clearly, as long as the plaintiff is not merely attaching a tenuous
constitutional issue in order to take advantage of section 1988, the
Fifth Circuit will allow the award of attorney fees, at least in the
context of a judgment based upon a violation of the EAHCA.284

Although Espino did not reach beyond the specific context of
an EAHCA claim, one may safely assume that the same rationale
will be applied to allow attorney fees to other nonfee federal statu-
tory claims. 285 Evidence that the Fifth Circuit intends to expand the
award of attorney fees under circumstances similar to Espino was

278. 708 F.2d at 1008.
279. Id
280. Id at 1009.
281. Id (citing Hagans v. Levine, 415 U.S. 528 (1974)). Claims are considered unsub-

stantial if they are totally devoid of merit, or foreclosed by previous decisions. 415 U.S. at
537.

282. 708 F.2d at 1009 (citing United Mine Workers v. Gibbs, 383 U.S. 715 (1966)).
283. 708 F.2d at 1010 (quoting United Mine Workers v. Gibbs, 383 U.S. 715, 725

(1966)).
284. 708 F.2d at 1010.
285. But see Maine v. Thiboutot, 448 U.S. 1 (1980), where the Supreme Court adopted a

novel approach to justify the award of fees when faced with a nonfee federal statutory claim.
In that case, the plaintiffs were seeking to secure Texas' compliance with the provisions of
the Social Security Act. Rather than treating the claim as one pendent to a constitutional
question, the Supreme Court viewed the plaintiffs' allegations as falling under § 1983. The
Court construed the language of § 1983 which refers to the Constitution and laws as embrac-
ing claims of violations of the Social Security Act. The Court held that because § 1983
applies to "any action or proceeding to enforce a provision of sectio[n]... 1983," the plain-
tiff was entitled to attorney fees. Id at 9 (quoting 42 U.S.C. § 1988). The Fifth Circuit
applied the reasoning of Thiboutot to a similar case during the survey period. Mitchell v.
Johnston, 701 F.2d 337, 351 (5th Cir. Mar. 1983).
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intimated by the court's decision in Feenstra v. Treen.286 In Feenstra
the court allowed the plaintiff section 1988 fees although no section
1983 complaint was pleaded, yet it cautioned that its decision was
based upon the particular facts of the case.287

In the Espino and Feenstra decisions, the Fifth Circuit ex-
pressed its willingness to expand the award of attorney fees not only
in pendent claim situations, but possibly even where the plaintiff
wholly fails to plead a civil rights claim. However, no dispositive
rules for declaring such awards were provided. Accordingly, the
area remains unsettled, but the court has implied adherence to a
policy which insures that the underlying purpose of section 1988, to
encourage the vindication of violations of constitutional rights, will
be fulfilled to the greatest extent possible.

B. Prevailing Defendants

A plaintiff prevailing on a section 1983 claim will be awarded
attorney fees "as a matter of course" 288 unless special circumstances
render such an award unjust.289 Conversely, a prevailing defendant
to a civil rights action will be awarded attorney fees only if the ac-
tion is found to be frivolous, unreasonable, or without foundation,
even though not brought in subjective bad faith.29

0 As previously
discussed, the Fifth Circuit has greatly expanded the definition of a
prevailing plaintiff under the statute29' and concurrently applied a
narrowed scope of special circumstances292 in order to further the

286. 708 F.2d 991 (5th Cir. July 1983). This decision was handed down earlier on the
same day as Espino. The Espino court referred to the decision reached in Feenstra, but did
not issue an opinion as to whether a plaintiff who had not even pleaded a § 1983 action in
conjunction with a favorable judgment under the EAHCA could nevertheless be awarded
attorney fees. Id at 1008 n.9. However, the fact that Feenstra was explicitly noted is some
indication that the court will allow § 1988 fees under such circumstances in the near future.

287. Id at 999. Plaintiff Feenstra filed her complaint prior to the enactment of § 1988
and thus, had little reason to believe that including an action under § 1983 would serve any
useful purpose. The court concluded that under such circumstances, to deny the award of
attorney fees would contravene congressional intent. The decision was, however, qualified
with a statement from the court, "We do not mean to imply that section 1988 fees are avail-
able in any action which could have been brought under section 1983 prior to the enactment
of section 1988." Id at 1000.

288. Gates v. Collier, 616 F.2d 1268, 1275 (5th Cir. 1980).
289. Newman v. Piggie Park Enters., 390 U.S. 402, 402 (1968). See supra note 260 and

accompanying text.
290. See, e.g., Christianburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978).
291. See supra note 259 and accompanying text.
292. See supra note 260 and accompanying text.
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stated policies of section 1988.293 In an effort to further those poli-
cies, the court has exercised great reluctance in awarding fees to a
prevailing defendant. This attitude was clearly illustrated in White
v. South Park Independent School District,294 an opinion delivered
during the survey period.

Following his termination as a coach and teacher, plaintiff
White brought a civil rights action alleging racial discrimination
and violation of his first amendment and due process rights.295 Ac-
tions by the plaintiff during his employment which prompted his
dismissal by the school board included several confrontations with
other school officials and threats of murder made upon the athletic
director.2 96 The threats were serious enough "that those around him
believed him dangerous; '' 297 therefore, the superintendent was
moved to recommend White's dismissal.298 Following his dismissal,
a hearing was scheduled; however, after being granted a continu-
ance, neither White nor his attorney appeared.299 The school board
chose to accept the superintendent's recommendation to fire the
plaintiff.3°° The district court rejected White's contentions that the
board's refusal to grant him a second continuance and its decision to
hold the meeting in his absence was a deprivation of due process.3"'
The court noted that the board had an undeniable interest in seeing
an end to the delays in the proceedings as it was still paying White
his salary, despite his suspension from work.3 °2 Moreover, White
was afforded a full de novo hearing and review by the Texas Educa-
tion Commission, which affirmed the board's decision.30 3 Accord-
ingly, the district court held the school board's actions clearly
comported with due process requirements. 3°

293. See supra note 257 and accompanying text.
294. 693 F.2d 1163 (5th Cir. Dec. 1982).
295. Id at 1165.
296. Id
297. Id at 1168.
298. Id at 1165.
299. Id
300. Id
301. Id
302. Id at 1167.
303. Id
304. Id See also Ferguson v. Thomas, 430 F.2d 852 (5th Cir. 1970). Due process re-

quires that the terminated individual receive written notice of the charges against him, an
opportunity to examine the evidence with an attorney, sufficient time to prepare a defense,
and an opportunity to present evidence and to cross-examine witnesses at a hearing before
the board or other adequate tribunal. Id at 856.
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The Fifth Circuit upheld the due process decisions without dif-
ficulty, but the district court's award of attorney fees to the defend-
ant was promptly overturned." 5 The Fifth Circuit refused to find
the plaintiff's suit to be frivolous, unreasonable, or without founda-
tion.30

6 Although readily admitting that in retrospect it was clear
that none of the board's actions offended White's constitutional
rights, the court stated that it could not "base its evaluation of the
merits of a suit on the knowledge gained from hindsight that the
plaintiff lost. '30 7 The court inferred that it was not unreasonable for
White to believe that explosive incidents of violence and repeated
threats of murder had nothing to do with his termination as a
teacher and coach, despite the fact that the decision was passed
upon and approved by the superintendent, the school board, a hear-
ing officer for the State Commission of Education, and the Commis-
sion itself, prior to the filing of an action in the district court.30 8 At
least it would seem that an appeal from the district court's decision
would be rendered frivolous, but the Fifth Circuit failed to so
hold.3 °9

In light of the decision it becomes apparent that only an ex-
traordinary set of circumstances will be sufficient to induce the Fifth
Circuit to allow an award of fees to a prevailing defendant. Al-
though this policy furthers the goal of encouraging section 1983 and
similar actions, one must question the potential for unfairness to-
ward a defendant forced to assume the costs of litigation, even
though he has done all possible to abide by constitutional standards.

The importance of encouraging the vindication of constitu-
tional rights is of primary concern, yet if the test of a frivolous ac-
tion is so narrow that individuals feel free to pursue unsubstantiated

305. 693 F.2d at 1170. The fact that the action at hand was brought under title VII of
the Civil Rights Act, 42 U.S.C. § 2000e (1976), presented no barrier to the application of the
rules governing attorney fees under § 1988. The Fifth Circuit had previously decided that
the purposes of the two provisions were similar enough to require the extension of the stan-
dards guiding § 1988 to the award of attorney fees under title VII. 693 F.2d at 1169 (citing
Lopez v. Aransas County Indep. School Dist., 570 F.2d 541 (5th Cir. 1978)). Lopez ex-
tended the Chrstianburg standard that attorney fees will be awarded to a prevailing defend-
ant only if a plaintiffs action is found to be frivolous, unreasonable, or without foundation
to actions arising under § 1988. Christianburg Garment Co. v. EEOC, 434 U.S. 412, 421
(1978).

306. 693 F.2d at 1170.
307. Id
308. See id at 1167-68.
309. Id at 1170.
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claims, innocent persons become the victims of section 1988. Per-
haps such injustices could be avoided without diminishing the
achievements of section 1988 if the court were to adopt a more sym-
pathetic view toward the defendants who obtain favorable judg-
ments in civil rights actions. For the present, however, the standard
for awarding attorney fees in such instances no longer appears to be
a suit which is merely frivolous, unreasonable, or without founda-
tion. Rather, it appears that only a suit which is clearly vexatious
will muster the test in future decisions.

V. EMPLOYMENT DISCRIMINATION

During the survey period the Fifth Circuit rendered significant
decisions in the area of employment discrimination. Procedurally,
the court clarified the application of the test for a prima facie case of
discrimination. Substantively, the Fifth Circuit continued to ex-
pand the contexts under which a complaint of employment discrimi-
nation can be brought.

A. The Prima Facie Case

In McDonnell Douglas Corp. v. Green,31° the Supreme Court
defined the standards for allocating the burden of proof in suits
brought under title VII of the Civil Rights Act.31' Under these stan-
dards, a complainant must carry the initial burden of establishing a
prima facie case of discrimination.312 The burden then shifts to the
employer to articulate a legitimate, nondiscriminatory reason for the
employee's rejection, after which the plaintiff will be afforded an
opportunity to demonstrate that the employer's stated reasons were
merely pretextual and that the actual motivations were
discriminatory.1 3

The Fifth Circuit first applied the McDonnell Douglas test in

310. 411 U.S. 792 (1973).
311. Id. at 802-03. See 42 U.S.C. § 2000e-2(a) (1976). The statute provides: "It shall be

unlawful employment practice for an employer (1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment, because of such individual's race,
color, religion, sex, or national origin ...." Id

312. 411 U.S. at 802-03. According to Marshall v. Goodyear Tire & Rubber Co., 554
F.2d 730 (5th Cir. 1977), the phrase "prima facie" "simply refers to evidence sufficient for a
finding in plaintiff's favor unless rebutted." Id at 735.

313. 411 U.S. at 804.
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Burdine v. Texas Department of Community Affairs,' 14 and since that
time the test has undoubtedly become the most frequently employed
tool in establishing discriminatory practices. i The court has, how-
ever, indicated that the test is not the only means available to estab-
lish a valid employment discrimination case.31 6 In two decisions
rendered during the current survey period, Lerma v. Bolger3 17 and
EEOC v. Brown & Root, Inc. ,318 the court exhibited its willingness
to find the existence of a prima facie case of discrimination even
where strict compliance with the McDonnell Douglas criteria was
lacking.

Lerma involved a Mexican-American who brought suit against
the United States Postal Service, alleging racial discrimination after
being refused a position which was instead filled by a white male.319

The court set forth the four predicates of a prima facie case.320 The
plaintiff must show that he belongs to a racial minority, that he ap-
plied and was qualified for a job for which the employer was seek-
ing applicants, that despite his qualifications he was rejected, and
that after his rejection the position remained open and the employer
continued to seek applications from persons of complainant's quali-
fications. 32' The court noted that Lerma did not meet the final re-
quirement as the position did not remain open to later applicants.322

Nevertheless, the Fifth Circuit found that "he established a prima
facie case in that he was equally qualified as the person chosen, who
was not a minority. 323

The defendant was thus required to present evidence showing
that its actions were based on legitimate rather than discriminatory

314. 647 F.2d 513 (5th Cir. 1981). The Supreme Court had previously vacated and re-
manded the case on the basis of error in requiring the petitioner to prove bya preponder-
ance of the evidence that nondiscriminatory reasons existed for terminating the respondent.
Burdine v. Texas Dep't of Community Affairs, 608 F.2d 563 (1979), vacated and remanded,
450 U.S. 248 (1981). This was an undue burden according to the Court. "Limiting the
defendant's evidentiary obligation to a burden of production will not unduly hinder the
plaintiff." 450 U.S. at 249.

315. See Smith v. Farah Mfg. Co., 650 F.2d 64 (5th Cir. 1981); Marshall v. Goodyear
Tire & Rubber Co., 554 F.2d 730 (5th Cir. 1977).

316. Jones v. Western Geophysical Co., 669 F.2d 280, 284 (5th Cir. 1982).
317. 689 F.2d 589 (5th Cir. Oct. 1982).
318. 688 F.2d 338 (5th Cir. Oct. 1982).
319. 689 F.2d at 590.
320. Id at 591-92 (citing McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973)).
321. 689 F.2d at 592.
322. Id
323. Id
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reasons, which it did to the satisfaction of the court.324 Lerma sub-
sequently failed to show that the proferred reason-the employee
hired had a favorable record of past experience in the area-was
merely pretextual.325 Therefore, the plaintiff did not succeed in his
claim of discrimination. Because the court approached the estab-
lishment of a prima facie case in such a liberal manner, Lerma was
given the opportunity to present his claims. 26

In EEOC v. Brown & Root, Inc. ,327 the Fifth Circuit examined a
case in which the plaintiff failed to fulfill the McDonnell Douglas
test for a prima facie case. Boyes was a female employee of the
defendant construction company. 328 Due to her excessive fear of
heights her employment as an electrician's helper was terminated.329

The company claimed that she was not capable of performing the
work assigned. 330 Because another female took her place,331 the
final requirement of a prima facie case was not met, that is, the
plaintiff failed to show that following her discharge the employer
filled the position with a nonminority. Nevertheless, the court
stated that there are other ways to establish a prima facie case of
discriminatory discharge, 332 and reversed and remanded the sum-
mary judgment granted the defendant by the district court.333 The
court found sufficient showing of discrimination in evidence that
employees of the opposite sex would not have been discharged
under similar circumstances.334

Although Lerma and Brown & Root were not the first cases to
allow a departure from the specific guidelines delineated in McDon-
nell Douglas,335 they are noteworthy examples of the court's ten-
dency to find the existence of a claim which is worthy enough to
require some explanation on the part of the employer. By ex-
panding the basis under which a prima facie case of discrimination
will be recognized, the Fifth Circuit not only provided incentive for

324. Id
325. Id
326. Id
327. 688 F.2d 338 (5th Cir. Oct. 1982).
328. Id at 339.
329. Id
330. Id
331. Id
332. Id at 340.
333. Id at 341.
334. Id at 340.
335. See Jones v. Western Geophysical Co., 669 F.2d 280, 284 (5th Cir. 1981).
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plaintiffs to pursue their suspicions of unlawful discharge despite the
lack of overwhelming evidence, but it also notified employers that
overt discriminatory actions are not the only ones which will be
open to questioning in court.

B. Clarification of the McDonnell Douglas Test

When the Supreme Court issued its opinion in Texas Depart-
ment of Community Affairs v. Burdine,336 several aspects of the Mc-
Donnell Douglas test were significantly clarified. According to
Burdine, upon the plaintiffs proof of a prima facie case, the burden
which shifts to the defendant is one of production rather than per-
suasion.337 During the survey period, the question of whether a
plaintiff's proof is sufficient to raise an inference of discrimination to
require submission of the case to the jury without regard to a de-
fendant's rebuttal evidence was considered by the Fifth Circuit in
Reeves v. General Foods Corp. 338

Richard Reeves was employed as a sales representative by the
Maxwell House Division of General Foods in 1962 and was dis-
charged in 1977 at the age of forty-six. 339 Reeves thereafter filed suit
under the Age Discrimination in Employment Act (ADEA)3 ° alleg-
ing that the termination was unlawfully predicated upon his age. 34 1

The jury found in Reeves' favor and General Foods appealed the
decision.342

Both the McDonnell Douglas test and the burden shifting prin-
ciple of Burdine had previously been applied to ADEA cases. 343

However, the issue of whether a plaintiff's prima facie case automat-
ically created an inference of discrimination requiring a submission
of the case to the jury remained unresolved until Reeves. General

336. 450 U.S. 248 (1981).
337. Id at 254. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
338. 682 F.2d 515 (5th Cir. Aug. 1982).
339. Id at 517, 518.
340. 29 U.S.C. § 621 (1976).
341. 682 F.2d at 518.
342. Id
343. See, e.g., Marshall v. Goodyear Tire & Rubber Co., 554 F.2d 730, 735 (5th Cir.

1977) (prima facie case under ADEA parallels the elements of a prima facie title VII case as
discussed in McDonnell Douglas). See also Wilson v. Sealtest Foods Div. of Kraftco Corp.,
501 F.2d 84, 86 (5th Cir. 1974) (court did not solely rely on McDonnell). The ADEA de-
fendant must then carry the burden of production rather than persuasion in responding to
the claim with evidence of nondiscriminatory reasons for the employment decision. Smith
v. Farah Mfg., 650 F.2d 64, 67 (5th Cir. 1981).
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Foods contended that in order to justify sending the case to the jury,
Reeves needed to present, in addition to elements of a prima facie
case, substantial evidence of an intent to discriminate against him
on the basis of age.3 " It asserted that the plaintiff had not fulfilled
this burden.345 Reeves, on the other hand, argued that because the
jury may find the defendant's articulated reasons for dismissal whol-
ly incredible, proof of a prima facie case raises an inference of dis-
crimination and requires a jury determination.346 The court chose
to reject the plaintiff's contentions and held that once the burden of
producing a nondiscriminatory reason for discharge had been car-
ried by the defendant, the presumption of discrimination "drops
from the case. ' 347 The evidence produced in support of the case
may or may not be sufficient; however, it is to be evaluated "as is
evidence in any other case when intentional discrimination must be
proved.

348

Upon an initial reading, it appears that the court's decision will
require a plaintiff to present a substantial amount of evidence to
establish a claim of discrimination. The effect, however, is not that
burdensome when viewed in light of the court's final holding. The
court explicitly noted that "Reeves['] case seem[ed] to fall on the
cutting edge of a claim of age discrimination" 349 before it concluded
that the quantum of evidence produced was sufficient to support a
jury's verdict.35° It thus appears that although existence of a prima
facie case will not automatically require submission to a jury, such
proof by the plaintiff will invariably meet the sufficient evidence re-
quirement of Reeves and will be given the benefit of a jury determi-
nation. At least an inference is raised that if some doubt exists and
the facts are on the cutting edge, the issue will be decided by a jury.

The Reeves holding gains significance when considered in con-
nection with the court's growing leniency in finding the existence of
a prima facie case of discrimination. This attitude eases the burden
in bringing an employment discrimination claim, yet obviously
makes it more unlikely that every prima facie case will present is-

344. 682 F.2d at 521.
345. Id
346. Id
347. Id (citing Burdine v. Texas Dep't of Community Affairs, 450 U.S. 248, 255 n.10

(1981)).
348. 682 F.2d at 522.
349. Id. at 525.
350. Id at 525-26.
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sues which make a jury determination necessary. The
Reeves holding does not impose insurmountable burdens upon a
plaintiff. It merely clarifies the idea that evidence so weak that the
employer is able to rebut it beyond a reasonable doubt will not be
sent to the jury solely on the basis of a prima facie case.

VI. PRISONERS' RIGHTS

In rendering opinions in the area of prisoners' rights the Fifth
Circuit focused on several eighth amendment claims during the sur-
vey period. Though the court continued to practice its role of mini-
mum intrusion, it did not hesitate to interfere when presented with a
valid claim of cruel and unusual punishment. Concurrently, the
court was clearly more reluctant to substitute its judgment for that
of prison officials when the measures at issue were imposed for rea-
sons of security.

The eighth amendment protects all prisoners from cruel and
unusual punishment."' According to the Fifth Circuit, the role of
the federal courts is to enforce that constitutional standard without
assuming superintendence of jail administration.352 In Ruiz v. Es-
telle,353 the court clarified its policy of minimum intrusion, espe-
cially when a state prison system is involved. The Ruiz panel
reaffirmed the totality of conditions test articulated in Jones v. Dia-
mond354 as being the proper analysis of eighth amendment
claims. 355 Conditions of confinement that involve the wanton and
unnecessary infliction of pain or which are grossly disproportionate
to the severity of the crime warranting imprisonment, will thereby
be prohibited.356 The Fifth Circuit during the survey period reiter-
ated its theory that "the individual judge must not apply his own
subjective view of what is cruel and unusual," at the same time not-

351. U.S. CONST. amend. VIII. The amendment provides, "Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted". Id

352. Jones v. Diamond, 636 F.2d 1364, 1368 (5th Cir. 1981) (en banc), cert. denied, 453
U.S. 950 (1982).

353. 679 F.2d 1115 (5th Cir.), cert. denied, 103 S. Ct. 299 (1982).
354. 636 F.2d at 1368. In Jones the Fifth Circuit found that the combined impact of

overcrowding, unbalanced diet, lack of exercise, and unsanitary conditions constituted cruel
and unusual punishment. Id at 1373-74. The court stated that "in determining whether
conditions of confinement are unconstitutional under the eighth amendment or the four-
teenth amendment, we do not assay separately each of the institutional practices but look to
the totality of conditions." Id at 1368.

355. 679 F.2d at 1139.
356. Rhodes v. Chapman, 452 U.S. 337 (1981).

[Vol. 15:141



CIVIL RIGHTS

ing that there was no doubt that the "serious deprivation of basic
human needs. . . could be cruel and unusual under the contempo-
rary standard of decency. 3 aS

The difficult task of ascertaining contemporary standards with-
out entering into a subjective determination of what decency re-
quires was encountered during the survey period by the Fifth
Circuit in Howard v. King.358 The case involved plaintiff-prisoners
who were subjected to the imposition of extra duty as a punishment
for prison rule infractions.359 According to their allegations, they
were forced to perform hard labor for at least fifty-six hours a week
for a period of over a year.36

0 As a result they claimed to be both
physically and mentally exhausted.36'

Adopting the magistrate's recommendation the district court
dismissed the suit.362 The magistrate did not feel that the work re-
quired endangered the health of the prisoners or was unduly pain-
ful.36 3 Working on weekends as a punishment for rule violations
did not, in his view, constitute an eighth amendment violation.364

The Fifth Circuit, in reviewing the district court's decision, was
faced with a unique issue. Unlike previous cases, the exactions here
were imposed as penalties for rule infractions. Only two other deci-
sions contained similar circumstances and they were readily distin-
guishable. In Woolsey v. Beto,365 the court found the imposition of
punitive work to be an eighth amendment violation.366 However, in
that case the assignment was given with knowledge that it would

357. Sampson v. King, 693 F.2d 566, 569 (5th Cir. Dec. 1982) (citing Estelle v. Gamble,
429 U.S. 97 (1976)). In Sampson inmates claimed that exposure to Parathion, a pesticide
sprayed over the local fields, constituted cruel and unusual punishment. 693 F.2d at 568.
The court found objective factors in determining that the pesticide exposure did not violate
contemporary standards of decency. Id at 569. The court found that because private farm-
ers used the pesticide, "[p]rison officials should not be held to a higher standard of care than
that practiced by responsible farmers in the surrounding agricultural community." Id

358. 707 F.2d 215 (5th Cir. June 1983).
359. Id at 217.
360. Id.
361. Id at 218.
362. Id
363. Id at 220.
364. Id The prisoners filed a timely notice of appeal, but the district court refused to

certify it, deeming it frivolous. Id at 218. This decision was partially motivated by the fact
that at least one of the plaintiffs had previously filed 42 pro se actions under 42 U.S.C.
§ 1983 (Supp. V 1981), none of which had any merit. 707 F.2d at 218.

365. 450 F.2d 321 (5th Cir. 1971).
366. Id at 323.
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activate the prisoner's tubercular condition 67 Ray v. Mabry368 held
that working from 90 to 120 hours per week constitutes cruel and
unusual punishment, but only under prison work requirements
which compel inmates to perform physical labor which is beyond
their strength, endangers their lives, or causes undue pain.369 Al-
though the facts in Howard were similar to those in both Woolsey
and Ray, Howard did not involve such harsh actions.

The Fifth Circuit began its opinion in Howard by noting the
need to allow more latitude to prison officials when dealing with
such a situation and reaffirmed its "hands-off" position37 ° in cases
dealing with prison security. Nevertheless, it held that the prisoners
had presented colorable constitutional questions, vacated the district
court's dismissal, and remanded the case for further proceedings.37'

The holding in Howard seems inconsistent with the court's ex-
pressed policy of noninterference. Under the facts of this case the
court could easily have chosen to leave the matter to the discretion
of prison officials. The working hours, though unpleasant, were not
necessarily unreasonable in light of the need to insure adherence to
prison rules.3 72 Furthermore, there was evidence that at least one of
the claimants had habitually filed similar actions which proved to be
groundless.373 The court's refusal to dismiss the case is an indica-
tion that, despite its determination to exercise minimal intrusion in
dealing with the prison system, the Fifth Circuit will exercise its ple-
nary powers to impose constitutional standards adopting a lenient
approach when reviewing claims of cruel and unusual punishment.

In contrast to its approach in most eighth amendment cases
during the survey period, the Fifth Circuit invariably found that
conditions imposed as security measures did not constitute cruel and

367. Id
368. 556 F.2d 881 (8th Cir. 1977).
369. Id. at 882.
370. 707 F.2d at 219. The court remarked:

Prison officials must be allowed some degree of latitude in dealing with those in
their custody who are obdurate or contumacious. The federal courts do not sit to
reassess the precise quantum of deprivation of privilege, imposition of additional
work, or increase in strictures of confinement that will adequately serve to punish
the criminal who, already confined, will not obey prison rules or to deter other
inmates from themselves following an independent path.

Id
371. Id at 221.
372. Id at 220. See supra text accompanying note 364.
373. 707 F.2d at 218.
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unusual punishment. Such was the application in Wilkerson v. Mag-
gio 374 where the plaintiff was an inmate who was classified as a se-
curity risk and was thus confined to a maximum security area.375

Among other things, he alleged that poor lighting in the prison cell
had caused injury to his eyesight and that lack of exercise and fresh
air had caused a significant deterioration in his health.376 In an ear-
lier case, the Fifth Circuit held that confinement of inmates for long
periods of time without opportunity for exercise might constitute
cruel and unusual punishment.377 In the case at hand, however, the
court found that an hour of daily exercise satisfied the constitutional
minimum378 and dismissed the plaintiffs complaint.379

In comparing the Wilkerson and Howard decisions, it is diffi-
cult to reconcile the two cases. In Howard the court was sympa-
thetic to prisoner complaints of being overworked, while in
Wilkerson the plaintiff unsuccessfully challenged a prison practice
which the court had previously held violative of the eighth amend-
ment. Perhaps justification for this inconsistency may be gathered
from the facts of the cases. In Howard the plaintiffs were guilty of
prison rule infractions for which they were being punished, but
there was no indication that the violations were of a serious nature.
On the other hand, in Wilkerson the court was reviewing the allega-
tions of an inmate who had participated in prison riots, assaulted
and threatened correction officers on several occasions, and been
convicted of the murder of a fellow inmate.38° In light of these facts,
it is not surprising that the Wilkerson court chose to accede to the
conditions imposed by prison officials. Although the court will
seemingly view most eighth amendment claims in a light most
favorable to the complainant, when the measure involved is one im-

374. 703 F.2d 909 (5th Cir. Apr. 1983).
375. Id. at 911.
376. Id. at 912.
377. 679 F.2d at 1152.
378. 703 F.2d at 912.
379. Id at 913.
380. Id at 911.
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posed for security purposes the court will defer to the judgment of
prison officials.
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Carla A. Howard

Elizabeth N. Jones
Jan E, Webb


