
CONSUMER LAW

During the survey period the Fifth Circuit addressed a number
of cases dealing with consumer protection legislation. These deci-
sions evidence a trend to strictly construe consumer protection legis-
lation with the protection of the consumer foremost in the mind of
the circuit. This article will discuss cases involving the Electronic
Fund Transfer Act,' the Truth in Lending Act,2 and the Equal
Credit Opportunity Act 3 which exemplify this trend.

I. ELECTRONIC FUND TRANSFER ACT

In 1978, Congress, recognizing the unique characteristics of
electronic systems used to transfer funds, enacted the Electronic
Fund Transfer Act (EFTA)4 as an amendment to the Truth in Lend-
ing Act. 5 The purpose of the EFTA is to provide "a basic frame-
work establishing the rights, liabilities, and responsibilities of
participants in electronic fund transfer systems. "16 The objective of
the EFTA is the protection of individual consumer rights.7

During the survey period the Fifth Circuit, in Kashanchi v.
Texas Commerce Medical Bank, NA. ,8 was called upon for the first
time to interpret the substantive provisions of the EFTA.9

Kashanchi involved a transfer of money from the plaintiff's bank
account, allegedly initiated by a telephone conversation between a

1. 15 U.S.C. §§ 1693-1693r (1982).
2. Id §§ 1601-1693r.
3. Id §§ 1691-1691f.
4. Id § 1693. Section 1693(a) provides:

(a) The Congress finds that the use of electronic systems to transfer funds
provides the potential for substantial benefits to consumers. However, due to the
unique characteristics of such systems, the application of existing consumer protec-
tion legislation is unclear, leaving the rights and liabilities of consumers, financial
institutions, and intermediaries in. electronic fund transfers undefined.

Id
5. Pub. L. No. 95-630, 92 Stat. 3728 (codified as amended at 15 U.S.C. §§ 1601-1693r

(1982)).
6. 15 U.S.C. § 1693(b) (1982).
7. Id
8. 703 F.2d 936 (5th Cir. May 1983).
9. Id at 937-38.
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bank employee and someone other than the plaintiff.' ° After the
bank refused to recredit the plaintiff's account with the amount of
the allegedly unauthorized withdrawal, the plaintiff filed suit alleg-
ing violations of the EFTA." The issue before the court was
whether the term electronic fund transfer, as used in the EFTA, in-
cluded the transfer of funds from a consumer's account initiated by
a telephone call to the bank.'2

After analyzing both the language1 3 and legislative history' 4 of

the EFTA, the Fifth Circuit concluded that it was the intent of Con-
gress to exclude from the EFTA any transfer of funds initiated by a
telephone conversation unless such transfer was made pursuant to a
prearranged plan under which periodic and recurring transfers were
contemplated. 5 Therefore, the court held that the withdrawal of
the plaintiff's funds was not covered by the EFTA.16 In reaching
this conclusion, the court noted that informal and nonrecurring,
consumer initiated transfers, handled on a personal basis, were ex-
cluded from the EFTA because they were not prone to computer
error or institutional abuse. 17

10. Id at 937.
11. Id The district court had granted the defendant's motion to dismiss on the ground

that the cause of action was excluded from the coverage of the EFTA. It is from this holding
that the plaintiffs appealed. Id

12. Id at 938.
13. 15 U.S.C. § 1693a(6) (1982) provides:

(6) the term "electronic fund transfer" means any transfer of funds, other
than a transaction originated by check, draft, or similar paper instrument, which is
initiated through an electronic terminal, telephonic instrument, or computer or
magnetic tape so as to order, instruct, or authorize a financial institution to debit or
credit an account. Such term includes, but is not limited to, point-of-sale transfers,
automated teller machine transactions, direct deposits or withdrawals of funds, and
transfers initiated by telephone. Such term does not include-...
(E) any transfer of funds which is initiated by a telephone conversation between a
consumer and an officer or employee of a financial institution which is not pursu-
ant to a prearranged plan and under which periodic or recurring transfers are not
contemplated.

Id Both parties agree that a telephone transfer falls within this broad definition of elec-
tronic fund transfers. 703 F.2d at 938. However, the issue was whether this specific tele-
phone transfer came within the exception in § 1693(6)(E). Id

14. The legislative history of the EFTA indicates that the exclusion contained in
§ 1693a(6)(E) applies only to customers. 703 F.2d at 938 (citing H.R. 13,007, 95th Cong., 2d
Sess., 124 CONG. REC. 25,737 (1978)). The legislative history of the EFTA establishes con-
gressional concern over future, and as yet undeveloped, electronic systems. 703 F.2d at 940.

15. 703 F.2d at 942.
16. Id
17. Id at 941-42.
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The EFTA is not a flexible statute in terms of its coverage. The
language and legislative history of the statute are designed to be
consistent with the rapid and evolutionary application of computer
technology in the financial services area.'8 The legislative intent
was not to protect consumers from bogus or fraudulent transfers of
money accomplished through means which have been available for
over one hundred years, but rather to protect consumers from
abuses caused by the rapid expansion of technology in the financial
services field.19 Congress intended to fill gaps created only where
the traditional existing law could not be applied.2°

In Kashanchi the plaintiff is not without a remedy, as she still
has a cause of action available against the bank based upon breach
of contract. Obviously she was proceeding under the EFTA in or-
der to avail herself of the treble damages provision of section
1693f(e).21

II. THE TRUTH IN LENDING ACT

A. Attorney Fees

Under section 1640(a)(3) of the Truth in Lending Act (TILA), a
party may recover attorney fees "in the case of any successful action
to enforce" the rights of a party under the Act.22 During the survey
period in Gram v. Bank of Louisiana,23 the Fifth Circuit confronted
the issue of whether the TILA allows the awarding of attorney fees
in a TILA action which is settled, rather than litigated.24 In Gram
the defendant argued that a settlement of the substantive claim nec-
essarily amounted to a settlement of the entire suit, including attor-
ney fees.25

The Fifth Circuit disagreed, stating that such an interpretation
of section 1640 would do violence to the TILA's goal of "creating a

18. 15 U.S.C. § 1693(a) (1982).
19. 703 F.2d at 940. See S. REP. No. 915, 95th Cong., 2d Sess. 9 (1978), reprinted in

1978 U.S. CODE CONG. & AD. NEWS 9273, 9411.
20. 15 U.S.C. § 1693 (1982).
21. Id § 1963f(e).
22. Id § 1640(a)(3). Section 1640(a)(3) provides that a prevailing party may recover:

"in the case of any successful action to enforce the foregoing liability or in any action in
which a person is determined to have a right or rescission under section 1635 of this title, the
costs of the action, together with reasonable attorney's fee as determined by the court." Id

23. 691 F.2d 728 (5th Cir. Nov. 1982).
24. Id at 729. The parties settled Gram's claim at trial for $150.00. Id
25. Id

19841
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system of private attorney generals" to aid in the effective enforce-
ment of the TILA.26 The court felt that to deny attorney fees in
cases such as Gram "would discourage consumers from seeking ju-
dicial relief for violations of the Act."27

The Fifth Circuit further bolstered this conclusion by noting
interpretations of a statute similar to the TILA28 which provides for
attorney fees to prevailing parties in civil rights cases even if set-
tled.29 In so holding, the court explained that the difference in the
legislative history of the two acts concerning the award of attorney
fees was unimportant.3 0 What the court did find important was that
the two statutes were passed to encourage private litigants to assert
important rights.31

The pitfall of the Gram decision is that the Fifth Circuit neither
looked to the statutory language nor the legislative history of section
1640 to determine if in fact attorney fees are recoverable in settle-
ment situations. Instead, the court blindly ignored the statutory lan-
guage of the TILA and substituted the language and legislative
history of an entirely different statute in order to reach its desired
conclusion. In the court's opinion, the fact that section 1640's legis-
lative history was silent on the issue of attorney fees was not impor-
tant.32 However, according to a per curiam decision rendered less
than a month before Gram by this same court, the "[r]esolution of
an issue of statutory construction must begin with an analysis of the
language of the statute itself, [and] [a]bsent a clearly expressed legis-
lative intention to the contrary, the plain language of the statute
controls its construction. ' 33 Clearly, in Gram the Fifth Circuit did
not follow its own mandate. The legislative intent is important, but
in its absence the plain language of the statute controls.

Section 1640(a)(3) provides specifically that "in the case of any
successful action to enforce the foregoing liability . . . the costs of
the action, together with a reasonable attorney's fee" are recoverable

26. Id
27. Id
28. Id The court compared the purpose of the TILA with that of the Civil Rights

Attorney's Fees Awards Act of 1976. Id See 42 U.S.C. § 1988 (Supp. V 1981).

29. 42 U.S.C. § 1988 (Supp. V 1981).
30. 691 F.2d at 729.
31. Id at 729-30.

32. Id at 729.
33. Allen v. Pierce, 689 F.2d 593, 596 (5th Cir. Oct. 1982).
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against any creditor who fails to comply with the TILA.34 The
TILA clearly provides, contrary to the court's view, that the com-
plaining party's rights under section 1640 are vindicated only after a
final judgment is reached at trial.3 The awarding of attorney fees is
highly questionable in this case as a successful action does not con-
template action before trial. During settlement negotiations a party
will provide for attorney fees in his proposed settlement offer. By
allowing a complainant to recover attorney fees in settlement situa-
tions, the adverse party is obviously encouraged to litigate, a course
which is patently unwise.

B. Security Interests Under the TILA

In enacting the TILA, Congress attempted to provide a com-
prehensive law assuring meaningful disclosure of credit terms to the
consumer to enable him to make an informed decision regarding the
use of credit.36 To implement the statute, the Board of Governors of
the Federal Reserve System enacted what is known as Regulation
Z,37 which prescribes the type and content of disclosures required by
the TILA.3 s

Regulation Z requires, inter alia, that when a security interest is
taken in property the creditor must describe the security interest
held or retained and must clearly identify the property subject to
such security interest.39 During the survey period the Fifth Circuit
addressed four cases concerning the adequate disclosure of security
interests.

1. Material Disclosure

In Williamson v. Lafferty,4 the Fifth Circuit addressed the
question of what constitutes a material disclosure under Regulation
Z.4' The court stated that in assessing the materiality of a nondis-

34. 15 U.S.C. § 1640(a)(3) (1982).
35. The court felt that awarding attorney fees only in cases which were actually tried

would discourage consumers from seeking TILA remedies. 691 F.2d at 729. It is inconceiv-
able that this would discourage TILA actions because the plaintiff, in bringing an action,
anticipates going to trial anyway.

36. See 15 U.S.C. § 1601(a) (1982).
37. 12 C.F.R. § 226.1(a) (1981).
38. Seeid § 226.1.
39. Id § 226.8(b)(5).
40. 698 F.2d 767 (5th Cir. Feb. 1983).
41. Id at 769. Under 12 C.F.R. § 226.8(b)(5) "any security interest held or to be re-
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closure, the proper test under the TILA was whether the absent in-
formation would be of some significant value to a reasonable
consumer in making his "comparison shopping for credit."4 There-
fore, the test was based on an objective inquiry into the mind of a
reasonable consumer and not a subjective inquiry into the mental
process of the actual plaintiff.43 In Williamson the plaintiff signed a
blank deed of trust from which a building company had taken a lien
on the plaintiffs home. 4 The court found that because the disclo-
sure statement accompanying the security interest and the deed of
trust did not describe the property subject to such lien, substantial
violations of the TILA occurred.45 Accordingly, the court held that
under the TILA the plaintiff had the right to rescind the transac-
tion.46 In so holding, the court stated that there was nothing in the
transaction which would put the consumer on notice that a security
interest was being taken in the plaintiffs home. 7 In reaching its
conclusion, the Fifth Circuit merely followed established precedent
in the area by looking at the statutory language and relevant case
law under the TILA.48 Although the court did recognize that punc-
tilious observance of the TILA was not required, it did state that full
and honest disclosure must be given.49 This holding would not seem
to put an unreasonable burden on those who extend credit. The
TILA is primarily directed at unscrupulous creditors who use their
position as a club against the poorly informed debtor."

2. Waiver of State Statutory Exemptions

Three cases addressed by the Fifth Circuit during the survey
period concerned the waiver of state statutory exemptions." Be-
cause the cases address the same issues and contain similar facts,

tained or acquired by the creditor in connection with the extension of credit" must clearly
identify "the property to which the security interest relates." 12 C.F.R. § 226.8(b)(5) (1981).

42. 698 F.2d at 769-70.
43. Id.
44. See id. at 768-70.
45. Id. at 770.
46. Id The court also found that the violations were substantial and, because they

were numerous, the plaintiff was awarded the maximum statutory damages of $1,000. Id.
47. Id.
48. Id.
49. Id.
50. Bradley v. Marshall Bros. Lincoln Mercury, 698 F.2d 1286, 1289 n.l (5th Cir. Feb.

1983).
51. Statutorily exempt property is that property which is exempt from the reach of

creditors upon the default of the debtor. See Id. at 1294.
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this article will discuss the case of Bradley v. Marshall Brothers Lin-
coln Mercury, Inc. 52 as illustrative.53  In Bradley the plaintiff
purchased a new automobile from the defendant car dealership. 4

The dealership arranged for financing through Ford Motor Com-
pany and the parties executed a promissory note which was retained
by Ford.5 The plaintiff was given a buyer's copy of the sales con-
tract which included the Truth in Lending disclosure statement, but
he did not receive a copy of the promissory note along with this
statement.5 6 This promissory note contained the following provi-
sion: "All exemptions are waived. '57  The plaintiff brought this
TILA and Regulation Z action on the basis of the dealership's fail-
ure to disclose the language of the promissory note purporting to
waive statutory exemptions. 8

In addressing this issue, the Fifth Circuit first noted that a
waiver of statutory exemptions constitutes a security interest in
property and, therefore, Regulation Z disclosure requirements had
to be met.5 9 Even though the court was unwilling to hold that the
waiver violated the Act, it held that the scope of the waiver should
have been more affirmatively communicated to the consumer.6 °

Based on this interpretation of Regulation Z the court held that
there was a violation of the TILA.6'

The rationale of Bradley is correctly based upon protecting the
unknowledgeable consumer. By requiring the disclosure of statu-
tory waivers, the consumer will be adequately informed before en-
tering into a credit situation at the expense of his statutory rights.

52. 698 F.2d 1286 (5th Cir. Feb. 1983).
53. The two other cases are Watts v. Key Dodge Sales, Inc., 707 F.2d 847 (5th Cir. June

1983), and Stewart v. Abraham Lincoln Mercury, Inc., 698 F.2d 1289 (5th Cir. Feb. 1983).
In both of these cases, the issue of waiver of exemptions was adequately answered by Brad-
ley. See 11 U.S.C. § 522(f(l)-(2) (1982).

54. 698 F.2d at 1287.
55. Id The parties also executed a form sales contract which did include certain dis-

closures required by the TILA. Id
56. Id In addition, the buyer never received a copy of the promissory note. Id.

57. Id.

58. Id at 1287-88. The district court held that under Louisiana law, language purport-
ing to waive statutory exemptions was ineffective; therefore, defendants were not required to
disclose their security interest pursuant to the TILA or Regulation Z. Id at 1288.

59. Id
60. Id at 1288-89. The court stated that the problem lies with the unsettled nature of

the law in this area. Id
61. Id at 1289.

19841



TEX4 S TECH L4 W RE VIE [ 1

The TILA is designed to prevent decisions by consumers who are
uninformed about their statutory rights.

III. EQUAL CREDIT OPPORTUNITY ACT

In 1974 Congress enacted the Equal Credit Opportunity Act
(ECOA)62 in an effort to prohibit discrimination in credit transac-
tions.63 In 1976 the ECOA was amended 64 to require written notice
to be given to consumers stating the specific reasons for the denial or
revocation of credit.65 Pursuant to the ECOA, the Federal Reserve
Board was authorized to promulgate regulations to implement this
Act.66 One such regulation, Regulation B, contained a sample form
that can be used by creditors to disclose the factors they considered
when denying credit.67

The Fifth Circuit decision in Fischl v. General Motors Accept-
ance Corp. 68 centered around the use of this sample form.6 9 In 1980
Mr. Fischl applied through the defendant automobile dealership for
credit to cover the purchase price of a new automobile. 70 The deal-
ership referred the credit application to General Motors Acceptance
Corporation (GMAC), who in turn contacted a local credit report-
ing service7' to obtain the credit history of Fischl.72 After reviewing
the application and the credit report, the credit manager determined
that Fischl's credit background was deficient,73 and GMAC rejected
the loan application.74 Subsequently, Mr. Fischl received a form
letter from GMAC stating that his application had been rejected

62. Pub. L. No. 93-495, 88 Stat. 1521 (codified as amended at 15 U.S.C. §§ 1691-1691f
(1982)).

63. 15 U.S.C. § 1691(a) (1982).
64. Pub. L. No. 91-239, 90 Stat. 255 (codified as amended at 15 U.S.C. §§ 1691-1691f

(1982)).
65. 15 U.S.C. § 1691(d) (1982).
66. Id § 1691b.
67. 12 C.F.R. § 202.9(b)(2) (1981).
68. 708 F.2d 143 (5th Cir. June 1983).
69. Id at 147.
70. Id at 145.
71. The case also involved a violation of the Fair Credit Reporting Act. Id at 149-51.
72. Id at 145.
73. Id The GMAC Credit Supervisor, Robert Bell, determined that Fischl's credit

background was deficient in terms of duration and extent because there were no sustained
monthly payments of an amount equal to that which was required to purchase a BMW
automobile. Id

74. Id
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because his "credit references [were] insufficient. 75

Mr. Fischl brought this suit alleging that the reason cited by
GMAC in denying credit did not afford him adequate notice of the
actual grounds for the denial, that is, the brevity of his credit history
and the excessive nature of the amount he wished to finance.7 6

GMAC argued that it relied upon Regulation B and its sample form
in notifying Mr. Fischl.77 Thus, by using the phrase "credit refer-
ences are insufficient," GMAC asserted that Mr. Fischl was ade-
quately informed of the basis of his rejection.78

The Fifth Circuit held that because a combination of factors
contributed to GMAC's adverse credit determination, the reason it
articulated was excessively vague and misleading. 79 Therefore, the
court found that GMAC's reliance upon the sample check list was
manifestly inappropriate and violated the rules prescribed by the
regulations.80 In reaching this conclusion, the court stated that
while the language used by GMAC resembled a category of statuto-
rily allowed language deemed acceptable by the regulations, it ar-
guably communicated a different meaning.8' According to the
court, the words used by GMAC implied a qualitative deficiency in
Fischl's credit status, while the regulatory sample connoted quanti-
tative inadequacy.82 Therefore, GMAC's statement did not reveal
the nature of Fischl's credit deficiency.83

Although the Fifth Circuit's rationale turns upon an interpreta-
tion of wording, its holding is clearly consistent with the ECOA ob-
jective of protecting and educating the consumer. A consumer,
unaware of a creditor's minimum standards of creditworthiness,
must be able to translate the reasons for a credit denial into concrete
criteria. Otherwise, a consumer will not be able to improve his
credit standing or correct any misinformation in his credit record.84

Clearly, the statement "credit references are insufficient" does not

75. Id. The sample form of Regulation B uses the words "insufficient credit refer-
ences" as opposed to the terms used by GMAC. See 12 C.F.R. § 202.9(b)(2) (1981).

76. 708 F.2d at 146.
77. See id. at 147.
78. Id. at 147-48.
79. Id at 148.
80. Id. at 147.
81. Id. The phrase, "credit references are insufficient," used by GMAC closely resem-

bles the phrase "insufficient credit references." Id
82. Id.
83. Id. at 148.
84. Id.
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translate into any concrete criteria, but neither does the phrase "in-
sufficient credit references." Although this latter phrase is consid-
ered sufficient under the regulations, it would seem to violate the
objectives of the ECOA. By its holding, the Fifth Circuit is penaliz-
ing a creditor for his good faith attempt to follow a statutory exam-
ple. A more logical solution would seem to be legislative changes
improving the sample form.

Even with such harsh results the ECOA does not place an in-
surmountable burden upon creditors. It merely requires the creditor
to apprise the consumer, in writing, of the specific reasons for his
adverse action.

IV. CONCLUSION

Generally, during the survey period the Fifth Circuit has
strictly construed consumer protection legislation. The decisions are
clearly consistent with the general intent of Congress to foster legis-
lation to protect the unknowledgeable consumer. From an eco-
nomic viewpoint, the court is correctly placing the costs of
uninformed decision making on businesses, the party in the best po-
sition to deter such costs.

Timothy Ray Briggs
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