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I. SUBSTANTIVE CRIMINAL LAW

During this survey period the Fifth Circuit considered several
important areas of substantive criminal law. The court defined the
interests forfeitable and established the test to determine the requi-
site nexus between an enterprise and racketeering activity under the
federal racketeering statutes. Additionally, it clarified the burden of
proof in drug conspiracy cases and it interpreted federal laws relat-
ing to the possession of firearms by convicted felons.

A. Racketeering

1. Forfeitable Interests

The Racketeer Influenced and Corrupt Organizations Act
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(RICO)' was enacted by Congress to bolster federal efforts to fight
organized crime by providing enhanced criminal penalties and new
legal sanctions against criminal behavior.2 To lend added strength
to RICO Congress provided that, in addition to fines and imprison-
ment, anyone convicted under RICO will forfeit any interest ac-
quired or maintained in violation of the Act. During the survey
period the Fifth Circuit, in exploring 48 U.S.C. § 1963, 4 the RICO
forfeiture provision, refined the definition of what constitutes a for-
feitable interest.

In United States v. Martino,5 the Fifth Circuit considered
whether the term "interest" as it appears in section 1963 of RICO
"includes income or profits derived from a pattern of racketeering. "6

The defendants in Martino were members of a corporation who
bought residential and commercial buildings in Florida, insured
them in excess of their actual value, and then burned them to collect
the insurance proceeds. The defendants were convicted of mail
fraud, conspiracy to violate RICO, and substantive violations of
RICO.8 Pursuant to section 1963, the court ordered the defendants

1. 18 U.S.C. §§ 1961-1968 (1982). Chapter 96, title 18 of the United States Code,
entitled Racketeer Influenced and Corrupt Organizations Act, was added to title 18 by the
Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922.

2. 18 U.S.C. § 1964 (1982). Section 1964 provides in part: "(c) Any person injured in
his business or property by reason of a violation of section 1962 of this chapter may sue
therefor in any appropriate United States district court and shall recover threefold the dam-
ages he sustains and the cost of the suit, including a reasonable attorney's fee." Id

3. 18 U.S.C. § 1963 (1982). Section 1963 provides in pertinent part: "(a) Whoever
violates any provision of section 1962 of this chapter shall be fined not more than $25,000 or
imprisoned not more than twenty years, or both, and shall forfeit to the United States (1) any
interest he has acquired or maintained in violation of section 1962 ...... Id (emphasis
added).

4. Id
5. 681 F.2d 952 (5th Cir. Aug. 1982) (en banc), cert. granted sub nom. Russello v.

United States, 103 S. Ct. 721 (1983).
6. Id at 953. Racketeering includes drug dealing, murder, kidnapping, gambling, ar-

son, robbery, extortion, and bribery. 18 U.S.C. § 1961 (1982). A pattern of racketeering
activity is established if at least two acts of racketeering activity occur within ten years of
each other. Id

7. 681 F.2d at 953. The defendants, an insurance adjuster, home owners, investors,
and arsonists, destroyed at least 18 buildings between July 1973 and April 1976. Id

8. Id To prove a substantive RICO violation the government must show the exist-
ence of an enterprise, that the enterprise affected interstate commerce, that the defendant
was associated with the enterprise, that the defendant participated in the conduct of the
enterprise's affairs, and that the participation was through a pattern of racketeering activity.
See United States v. Martino, 648 F.2d 367 (5th Cir. 1981), vacated in part on other grounds
sub nom. United States v. Holt, 650 F.2d 651 (5th Cir. 1981), cert. denied sub nom. United
States v. Martino, 456 U.S. 949 (1982).
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to forfeit their interests in the illegal corporation and the monies
received as insurance payments.9 On appeal a panel of the Fifth
Circuit affirmed the order requiring Martino and the other defend-
ants to forfeit ownership interests in two companies that provided
funds for the arson scheme.' 0 However, based on its determination
that section 1963 was intended to reach only ownership interests in
illegal enterprises and not designed to require the forfeiture of prof-
its generated from such enterprises, the Fifth Circuit reversed the
monetary forfeiture.I

Upon a rehearing of the case, the Fifth Circuit sitting en banc
reversed, holding that the term "interest" includes profit and income
derived from racketeering activities.' 2 Aware that no definition of
the word "interest" appears in RICO, the court based its holding on
the straightforward language of the statute as well as congressional
intent to include such profits. 13 The Fifth Circuit reasoned that be-
cause section 1963(a)(1) does not limit forfeitable interests on its
face, but instead speaks broadly of any interest, Congress must have
intentionally excluded any limitations.14 The court also remarked
that the dictionary definition of interest includes " 'right, title, or
legal share in something; participation in advantage, profit, and re-
sponsibility.' "15 Thus, after examining the forfeiture provision, the
court concluded that "Congress' objective in RICO [was] to take the
profit out of organized crime." 16 Accordingly, it would be contrary
to congressional intent to protect the sole product of many racke-
teering activities. 17

The Fifth Circuit's holding in Martino is in direct conflict with
that of the Ninth Circuit in United States v. Marubeni America
Corp. 18 The rationale adopted by the Ninth Circuit and proposed

9. 681 F.2d at 953.
10. 648 F.2d at 407-09. The Panel's discussion of the forfeiture issue was omitted from

the Federal Reporter when the Fifth Circuit granted rehearing. That section appears in full
in the advance sheets, No. 78-3611, slip op. at 8274-76 (5th Cir. June 19, 1981).

11. No. 78-3611, slip op. at 8274-76.
12. 681 F.2d at 960. The court remanded the case to the district court to determine the

terms and conditions under which the defendants must comply with the monetary forfeiture.
Id

13. Id at 957-58.
14. Id at 954.
15. Id (quoting from WEBSTER's THIRD NEW INTERNATIONAL DICTIONARY 1178

(1971)) (emphasis added).
16. 681 F.2d at 957.
17. Id at 958.
18. 611 F.2d 763 (9th Cir. 1980). In Marubeni several individuals and two corporations
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by the Martino dissent was derived from analysis of a provision of
section 1962 of RICO prohibiting the investment of more than one
percent of income derived from racketeering.' 9 As stated in Maru-
beni, "Congress would not have established rules for the investment
of racketeering income . . . if it intended the government to seize
that income regardless of how it was used."' 2° Declining to follow
that reasoning, the Fifth Circuit criticized Marubeni on the basis
that it obscured the separate function of section 1962, which is pro-
hibitory in nature, and the function of section 1963, which provides
penalties for violating RICO prohibitions.2 '

Although the Martino decision apparently adheres to congres-
sional intent to curtail organized crime by making it less profita-
ble,22 the expansion of forfeitable interests under RICO is an
important policy decision better left to Congress. Throughout his-
tory our society has abhorred forfeitures,23 and if Congress intended
for RICO to require the forfeiture of profits, it would have clearly
stated that intent in the statute. 24 If the forfeiture of illegally ob-
tained profits is required for RICO to remain an effective weapon in

were charged with wire fraud, mail fraud, interstate travel to commit bribery, and conspir-
acy. The court dismissed the part of the indictment seeking forfeiture of 8.8 million dollars
of profits alleged to be the product of illegal contracts. Id at 764. See also United States v.
Thevis, 474 F. Supp. 134 (N.D. Ga. 1979) (profits obtained through pornography ring not
forfeitable), afd, 665 F.2d 616 (5th Cir.), cert. deniedsub nom. Evans v. United States, 102
S. Ct. 2300 (1982) (two other defendants' appeals were denied certiorari sub noma. Hood v.
United States, 102 S. Ct. 3489 (1982), and Thevis v. United States, 103 S. Ct. 57 (1982));
United States v. Meyers, 432 F. Supp. 456 (W.D. Pa. 1977) (RICO forfeiture provisions do
not allow forfeiture of profits).

19. See 681 F.2d at 963 (Politz, J., dissenting). Judge Politz reasoned that because a
violation of RICO comes about through the investment in or control over an enterprise, only
the interest in that enterprise is forfeitable. Id at 962. Section 1962 prohibits acquiring or
establishing an enterprise with income derived from racketeering unless the investment is
made under certain circumstances and constitutes less than one percent of the business' out-
standing securities. 18 U.S.C. § 1962 (1982).

20. 611 F.2d at 767.
21. 681 F.2d at 960. The court stated that the one percent exception was evidence of

Congress' choice not to make a de minimis investment criminal, but the exception did not
immunize profits from activities that are made criminal by § 1962(a). 681 F.2d at 960.

22. See United States v. L'Hoste, 609 F.2d 796 (5th Cir.), cert. denied, 449 U.S. 833
(1980). The court noted that the purpose of the forfeiture provision was to "deprive those
convicted of racketeering of their economic base .... Id at 814.

23. 681 F.2d at 962 (Politz, J., dissenting).
24. The Comprehensive Drug Abuse Prevention and Control Act of 1970 contains the

Continuing Criminal Enterprise statute, 21 U.S.C. § 848 (1976), which clearly provides for
forfeiture of profits obtained in violation of the Act. This statute, passed at roughly the same
time as RICO, by implication indicates that if Congress had wanted RICO to require forfei-
ture of profits it would have so stated. Cf. Erlenbaugh v. United States, 409 U.S. 239, 244
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the government's arsenal, that policy should be made by the Legis-
lature and not by the courts through interpretations of congressional
intent.

In United States v. Cauble,25 the Fifth Circuit again confronted
the forfeitable interests issue. Rex Cauble was convicted of mari-
juana smuggling as part of a pattern of racketeering in violation of
RICO. Cauble was general partner of Cauble Enterprises, which
financed the illegal activities and provided airplanes for use in the
smuggling operation.26 Pursuant to section 1962(a)(1), Cauble was
ordered to forfeit his partnership interest in Cauble Enterprises.27

Cauble attacked the forfeiture order on due process grounds,
contending that the limited partners of Cauble Enterprises should
have been notified of the forfeiture proceedings and given an oppor-
tunity to be heard.2  Based on its opinion in United States v.
L'Hoste,29 the Fifth Circuit dismissed Cauble's contentions, noting
that the limited partners' remedy was to petition the Attorney Gen-
eral.30 According to L'Hoste, "Congress plainly addressed the pos-
sible hardship that forfeiture could cause to those innocent parties
holding an interest in the forfeited property and gave responsibility
to the United States, not the district courts, to alleviate [that] hard-
ship."' I Cauble sought to distinguish L'Hoste on the premise that it
involved freely transferable corporate shares rather than an undi-
vided partnership interest.32 The court rejected that distinction rec-
ognizing that such a holding would allow a defendant to avoid a
RICO forfeiture simply by forming a partnership rather than a
corporation.33

(1972) (when interpreting statutes, similar statutes dealing with similar subject matter should
be considered together).

25. 706 F.2d 1322 (5th Cir. May 1983).
26. Id at 1333. Cauble Enterprises was a legal partnership consisting of Cauble, his

wife, and his son. Id
27. Id at 1330.
28. Id at 1346. Cauble also claimed the pleadings failed to inform him of the nature,

cause, and extent of the forfeiture sought. The court dismissed that claim stating that the
pleading suffices if it puts the defendant on notice that the government seeks forfeiture and
identifies the assets subject to forfeiture. Id at 1347.

29. 609 F.2d 796 (5th Cir.), cert. denied, 449 U.S. 833 (1980).
30. 706 F.2d at 1346.
31. 609 F.2d at 812.
32. 706 F.2d at 1346.
33. Id. at 1347. See also 18 U.S.C. § 1963(c) (1982). Section 1963(c) provides: "If a

property right or other interest is not exercisable or transferable for value by the United
States, it shall expire, and shall not revert to the convicted person." Id Thus, Cauble's
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Cauble further asserted that because Cauble Enterprises' prop-
erty interests were affected by the trial and forfeiture order, the part-
nership was entitled to separate counsel.34 The court disagreed,
reasoning that the partnership itself was not charged with any crime
and suffered no punishment and therefore was not entitled to sepa-
rate counsel.35 The Fifth Circuit ruled that the forfeiture procedure
was an in personam action, imposing a penalty directly on a guilty
person rather than an in rem action taken against partnership prop-
erty. Thus, Cauble Enterprises had "no stake in the proceeding and
was not entitled to separate counsel."36

In affirming the forfeitability of partnership property acquired
or maintained under violation of RICO, the Fifth Circuit upheld the
government's power to strike at the economic heart of organized
crime. Although it may seem inequitable to other partners to force
a dissolution of the partnership, those who associate with racketeers
do so at their peril. Unlike the decision in Martino, the Cauble
opinion strengthens the deterrent effect of RICO without resorting
to a strained interpretation of congressional intent. In contrast to
Martino, which represents an unwarranted intrusion into a policy
making area, Cauble does not create an entirely new category of
forfeitable property. By refusing to differentiate between corpora-
tions, partnerships, or other forms of business interests, the Fifth
Circuit in Cauble maintains the effectiveness of RICO's forfeiture
provisions without going beyond the statutory guidelines.

SB.T

2. Nexus Between an Enterprise and the Racketeering Activity

The provisions of RICO criminalize not only the conduct of a
defendant engaged in racketeering activity but also the conduct of
an enterprise through a pattern of racketeering.37 Thus, in order to
establish a violation the government must show a relationship be-

claim that partnership interests should be treated differently from freely transferable shares
is without merit.

34. 706 F.2d at 1347.
35. Id
36. Id.
37. United States v. Cauble, 706 F.2d 1322, 1331-32 (5th Cir. May 1983). See 18

U.S.C. § 1962 (1982). See also United States v. Phillips, 664 F.2d 971, 1011 (5th Cir. 1981)
(the essential element of a RICO offense is conduct of an enterprise through a pattern of

racketeering activity), cert. denied, 103 S. Ct. 208 (1982); supra note 8 (elements of RICO
violation).

[Vol. 15:199
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tween the enterprise, the defendant, and the racketeering activities.38

While recognizing this nexus requirement, the Fifth Circuit had not,
until the survey decision in United States v. Cauble,3 9 formulated a
test to determine whether the nexus had been established.

Under the Cauble test the government must establish that "(1)
the defendant has in fact committed the racketeering acts as alleged;
(2) the defendant's position in the enterprise facilitated his commis-
sion of the racketeering acts, and (3) the predicate acts had some
effect on the lawful enterprise. '"I In expanding upon this test, the
Fifth Circuit noted that the government need only demonstrate that
the racketeering acts affected the enterprise in some way, either di-
rectly or indirectly.4 The court asserted the government need not
establish that the enterprise was itself corrupt, that it authorized the
defendant's conduct, or that it was benefitted by the racketeering
activity.42

EDS

B. Conspiracy

Under the Comprehensive Drug Abuse Prevention and Control
Act of 1970,43 it is a crime to conspire to possess drugs with the
intent to distribute them." During the survey period, the Fifth Cir-
cuit in United States v. Michelena-Orovio45 examined whether a con-
spiracy to possess with the intent to distribute can be inferred from
the amount of drugs found in a person's possession. Defendant

38. 706 F.2d at 1332.
39. 706 F.2d 1322 (5th Cir. May 1983). See supra text accompanying notes 25-26.
40. 706 F.2d at 1333. Note that the Fifth Circuit's test is a modification of a test estab-

lished by the Second and Third Circuits. United States v. Provenzano, 688 F.2d 194, 200 (3d
Cir.), cert. denied, 103 S. Ct. 492 (1982); United States v. Scotto, 641 F.2d 47, 54 (2d Cir.
1980), cert. denied, 452 U.S. 961 (1981) (the test for determining whether the nexus require-
ment has been met is whether the government has established that "(1) [the defendant] is
enabled to commit the predicate offenses solely by virtue of his position in or control over
the affairs of the enterprise, or (2) the predicate offenses are related to the activities of that
enterprise").

41. 706 F.2d at 1333 n.24.
42. Id
43. 21 U.S.C. §§ 801-803, 811-812, 821-829, 841-851, 871-886, 901-904, 951-966 (1976).
44. Id. § 846. Section 846 provides that "[any person who attempts or conspires to

commit any offense defined in this subchapter is punishable by imprisonment or fine or both
which may not exceed the maximum punishment prescribed for the offense, the commission
of which was the object of the attempt or conspiracy." Id

45. 702 F.2d 496 (5th Cir. Mar. 1983). Seven others indicted with Michelena-Orovio
were not parties to this appeal.
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Michelena-Orovio was a crewman on a ship apprehended at sea two
hundred miles from Louisiana with a cargo of marijuana.46 Con-
victed of conspiring to import marijuana and conspiring to possess
marijuana with the intent to distribute, the defendant appealed, con-
tending there was insufficient evidence to show he conspired to dis-
tribute marijuana in the United States.47

In the past, the Fifth Circuit has applied conflicting standards
when determining the evidence necessary to convict a ship's crew-
man of conspiring to distribute contraband.4 8 In United States v.
Cadena,49 the defendant's ship, which was transporting marijuana,
was apprehended two hundred miles from Florida.50 The Fifth Cir-
cuit affirmed the defendant's conviction of conspiring to import, but
reversed his conviction of conspiring to distribute based on the lack
of evidence that the defendant had any interest in or awareness of
plans to dispose of the marijuana .5  A contrary conclusion was
reached in United States v. Mann,52 where the court declared that
"[h]aving determined that defendants planned to import their cargo,
the jury was entitled to infer from the facts before it that some plan
had been made for its disposition. 53

In an attempt to resolve the confusion, the Michelena-Orovio
court embraced the Cadena holding and reversed the defendant's
conviction of conspiring to distribute marijuana.54 Consequently,
proof that a crew member was apprehended at sea in a conspiracy to
import marijuana will no longer support an inference that he also
joined in a conspiracy to distribute the drugs.55 The court rejected
the government's argument that a scheme to distribute could be in-
ferred from the knowledge that twelve tons of marijuana was more
than the crew could ever consume. 56 To the contrary, the Fifth Cir-

46. id at 498.
47. Id at 501. Michelena-Orovio also appealed his conviction of conspiracy to import

marijuana, which the Fifth Circuit affirmed. Id.
48. Compare United States v. Mazyak, 650 F.2d 788, 791 (5th Cir. 1981) (conspiracy to

distribute may be inferred from quantity of drugs), cert. denied, 455 U.S. 922 (1982) with
United States v. Cadena, 585 F.2d 1252, 1266 (5th Cir. 1978) (conspiracy to distribute cannot
be inferred from quantity of drugs).

49. 585 F.2d 1252 (5th Cir. 1978).
50. Id at 1256.
51. Id at 1266.
52. 615 F.2d 668 (5th Cir. 1980), cert. denied, 450 U.S. 994 (1981).
53. Id at 670.
54. 702 F.2d at 501.
55. Id at 504.
56. Id at 503.
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cuit commented that the amount of marijuana being imported "may
allow an inference that someone at some unknown location plans to
distribute the marijuana, but it does not warrant pyramiding an in-

"157ference that a mere crew member was such a person ....
The Fifth Circuit's reasoning in Michelena-Orovio is unsound.

The opinion fails to adequately address the concept that the absence
of a legal market for marijuana provides evidence that the crewmen
aboard a seized ship knew of a scheme for distribution. This princi-
ple, although acknowledged by several other circuits, was neverthe-
less ignored by the Fifth Circuit. In United States v. Smith,58 the
First Circuit permitted the jury to infer the defendant's intent to
distribute based on the amount of contraband seized upon a mari-
juana laden vessel.59 The Fourth Circuit in United States v.
Laughman60 and the Ninth Circuit in United States v. Allen 6 ' also
affirmed convictions of intent to distribute based upon the amount
of the illegal cargo. 62 The Laughman court stated that the quantity
of marijuana involved sufficiently established an intent to dis-
tribute. 63 Nevertheless, the Fifth Circuit ignored the reality that a
crewman who had the requisite knowledge to be convicted for con-
spiracy to import marijuana must also have possessed knowledge of
a scheme to distribute the drug, particularly where such a large
amount was involved. By its refusal to allow a jury to draw reason-
able inferences, the Fifth Circuit has assisted future drug smugglers
in escaping convictions of intent to distribute.

C. Possession of Firearms

Section 1202(a)(1) of the appendix to the Federal Criminal
Code provides that any convicted felon who possesses any firearm
shall be fined, imprisoned, or both.64 The Fifth Circuit in United

57. Id at 504.
58. 680 F.2d 255 (1st Cir. 1982) (unregistered vessel bound for the United States from

Columbia seized on the high seas 100 miles from Massachusetts with 256 bales of marijuana
on board), cert. denied, 103 S. Ct. 738 (1983).

59. Id at 260.
60. 618 F.2d 1067 (4th Cir.) (defendants were crewmen on a sailing vessel found to

have been carrying over 4,000 pounds of marijuana), cert. denied, 447 U.S. 925 (1980).
61. 675 F.2d 1373 (9th Cir. 1981) (vessel seized with 17,000 pounds of marijuana

aboard).
62. Id at 1384; 618 F.2d at 1074.
63. 618 F.2d at 1074 n.7 (citing United States v. Villareal, 565 F.2d 932 (5th Cir.), cert.

denied, 439 U.S. 824 (1978)).
64. 18 U.S.C. app. § 1202(a)(1) (1982). Section 1202(a) provides in part:

19841 207
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States v. Panter,61 a case of first impression decided during the sur-
vey period, addressed whether necessity or duress is a defense to a
firearms possession charge under this section.66

The defendant Panter, a convicted felon, was working as a bar-
tender when a patron attacked and stabbed him with a knife.67

Reaching under the bar for a club, Panter instead found a gun with
which he killed his attacker.68 Although a grand jury refused to in-
dict him for murder, Panter was charged with possession of a fire-
arm in violation of section 1202.69 On appeal Panter continued to
argue that he possessed the gun only momentarily and that necessity
is a defense to section 1202.70 The government responded to the
argument with its contention that the reason and duration of posses-
sion are irrelevant because section 1202 imposes strict liability.7

In agreement with Panter, the Fifth Circuit held that when a
convicted felon takes temporary possession of a firearm for the pur-
pose of defending himself, he is not guilty of violating section
1202.72 The court stated that despite the plain language of the stat-
ute, which provides no exemption for self-defense, Congress "'legis-
lates against a background of Anglo-Saxon common law' ",73 which
includes the doctrine of self-defense. Rejecting the government's ar-
gument that the plain language of the statute evidences congres-
sional intent to prohibit felons from possessing firearms, the Fifth
Circuit held that the right to self-defense is fundamental and there-

(a) Any person who
(1) has been convicted by a court of the United States or of a State or any

political subdivision thereof of a felony,. . . and who possesses, receives, or trans-
ports in commerce or affecting commerce, after the date of enactment of this Act,
any firearm shall be fined not more than $10,000 or imprisoned for not more than
two years, or both.

Id
65. 688 F.2d 268 (5th Cir. Sept. 1982).
66. Id at 270. The court stated that on previous occasions it was presented with similar

circumstances, but found it unnecessary to decide the issue because the defendants kept the
gun beyond the time of the emergency. Id at 270-71.

67. Id at 269.
68. Id
69. Id at 269-70.
70. Id At trial, the court did not allow Panter to fully develop his defense and gave

conflicting instructions concerning the availability of necessity as a defense. Id
71. Id at 271.
72. Id The government produced some evidence that Panter owned the gun. The

Fifth Circuit ruled that upon remand, if the government sustained the burden of proving
ownership, Panter's claim of self-defense would be nullified. Id at 272.

73. Id at 271 (quoting United States v. Bailey, 444 U.S. 394, 415-16 n.Il (1980)).



CRIMINAL LAW & PROCED URE

fore controlling.74 Moreover, the court explained that, according to
the government's position, if a felon merely disarmed a gun wield-
ing attacker he would be guilty of violating section 1202.75 Con-
gress, observed the court, did not intend to make ex-felons "helpless
targets for assassins. 76

Later in the survey period, the Fifth Circuit was again con-
fronted with a claim of self-defense in a section 1202 charge in
United States v. Gant.77 While working in his company office, Gant,
a convicted felon, was approached by two undercover police officers
who offered to sell him a machine gun.78 Fearing the men actually
planned to rob him, Gant went to a storage room and returned with
a pistol.79 He was arrested and convicted of possessing a firearm in
violation of section 1202(a)(1).80 On appeal Gant claimed he pos-
sessed the gun out of duress and necessity and based on Panter
should thus be acquitted."'

The Fifth Circuit agreed that under Panter such defenses are
permitted, but only if certain requirements are met. 2 In order to
prevail a defendant must first show that he was under an unlawful,
imminent threat of death or serious bodily harm. 3 Second, he must
prove that he did not recklessly or negligently put himself in such a
position, and third, he must demonstrate that he had no reasonable
legal alternative to possessing the gun.84 Finally, a defendant must
show that the criminal action taken could be reasonably anticipated
to avoid the threatened harm.8 5 As the court's analysis of the case
reveals, Gant was unable to meet all the factors necessary to estab-
lish a necessity defense. 6 Gant could have phoned the police in-
stead of retrieving the gun; thus, he did not pursue a reasonable
legal alternative. The Fifth Circuit found precedent for this ruling

74. 688 F.2d at 271-72.
75. Id
76. Id.
77. 691 F.2d 1159 (5th Cir. Nov. 1982).

78. Id at 1162.
79. Id
80. Id at 1161-62.
81. Id at 1161.
82. Id
83. Id at 1162.
84. Id at 1163.
85. Id at 1162-63.
86. Id. at 1165.
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in United States v. Bailey,87 where the Supreme Court noted that
one principle of these justification defenses remains constant: "if
there was a reasonable, legal alternative to violating the law. . . the
defenses will fail." 88

Additionally, the court found that Gant's possession of the fire-
arm did not diminish the danger as required to justify such posses-
sion.89 The court distinguished Gant's situation from that of Panter
on the basis that Gant's use of the firearm increased the danger
rather than eliminated the threat.90 Gant's use of the firearm did
not provide any benefit that society demands to justify criminal be-
havior and consequently his conviction was affirmed. 91

The court emphasized that the defendant must demonstrate
each element of the defense of duress or necessity.92 Because Gant
failed to establish two of the elements, it was irrelevant whether he
could comply with the remaining elements.93

As a review of Panter discloses, the Fifth Circuit is willing to
allow common-law defenses to crimes even though not specifically
authorized by statute. After Gant, however, a defendant may not
prevail on such defenses absent a showing of strict necessity. These
decisions will likely lead to criticism that the court has facilitated
the possession of firearms by criminals. Such criticism may be chal-
lenged, however, by the knowledge gained from the opinions that
felons may only possess firearms when absolutely necessary and
possession before and after an emergency remains illegal.

SB.T

II. CRIMINAL PROCEDURE

A. Double Jeopardy

The double jeopardy clause of the fifth amendment states "nor
shall any person be subject for the same offence to be twice put in
jeopardy of life or limb .... 94 This clause protects against the

87. 444 U.S. 394 (1980).
88. Id. at 410.
89. 691 F.2d at 1165.
90. Id
91. Id
92. Id
93. Id
94. U.S. CONST. amend. V.

210 [Vol. 15:199
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risk that an accused will be convicted on retrial for the same offense
alleged in his previous trial.95

An appropriate ground for bringing a double jeopardy claim
arises when the evidence presented at the first trial that was found
insufficient to sustain a conviction is presented at a second trial.96 In
the survey period decision of United States v. Sneed,97 a case of first
impression, the Fifth Circuit was presented with the issue of
whether the failure to address an insufficient evidence claim on first
appeal bars review at a later date.98 The court compared the law of
other jurisdictions and concluded that the failure to address insuffi-
cient evidence on first appeal does not bar review at a later date.99

In Sneed the defendant obtained a reversal of his conviction for
the possession of marijuana with intent to distribute based on errors
found in the selection of the jury.1 00 The circuit court's reversal,
however, failed to address the defendant's alternative claim ques-
tioning the sufficiency of the evidence to sustain a conviction.'' Af-
ter appeal, the defendant sought to halt a retrial because the double
jeopardy clause prevents retrial "once the reviewing court has found
the evidence [at the first trial] legally insufficient .. . ,o2 When
the trial court refused to sustain Sneed's motion, he appealed to the
Fifth Circuit.'03

The court noted that the Ninth Circuit in United States v.
Marolda 104 dealt with a similar situation. In Marolda the defendant
appealed his conviction asserting both trial error and evidence in-

95. Price v. Georgia, 398 U.S. 323, 326 (1969). See also Breed v. Jones, 421 U.S. 519,
528 (1975) (discussing the jeopardy clause as applicable to juvenile proceedings).

96. Burks v. United States, 437 U.S. 1, 18 (1978).
97. 705 F.2d 745 (5th Cir. May 1983).
98. Id. at 749.
99. Id at 747-49.

100. Id at 746.
101. Id
102. Id at 747-48 (quoting Burks v. United States, 437 U.S. 1, 18 (1978)).
103. 705 F.2d at 746. The government contended that Sneed's appeal was premature.

The Fifth Circuit, citing Abney v. United States, 431 U.S. 651, 662-63 (1977), held that the
district court's order denying Sneed's motion was an appealable final decision under the
collateral order doctrine. 705 F.2d at 746-47.

104. 648 F.2d 623 (9th Cir. 1981). Accord United States v. Jelsma, 630 F.2d 778 (10th
Cir. 1980) (appellant did not seek rehearing after the jury foreman retracted his guilty vote
for one of the defendants without the polling as to the effect of the vote on other defendants
and then moved to dismiss indictment at the second trial on double jeopardy grounds);
United States v. United States Gypsum Co., 600 F.2d 414 (3d Cir.) (reversal of conspiracy
conviction did not bar a second trial when court found evidence sufficient to sustain the
original jury verdict), cer. denied, 444 U.S. 884 (1979).

1984]



TEXAS TECH LAW REVIEW[

sufficiency. 0 5 The appellate court reversed on trial error grounds
but failed to address the sufficiency claim."° On remand the de-
fendant moved for dismissal on the ground of insufficient evidence
and appealed when the motion was denied. 0 7 The Ninth Circuit,
cognizant of the fact that the trial error was not prejudicial to the
prosecution,108 held the defendant's retrial barred by the double
jeopardy clause.' °9

The Fifth Circuit noted that the Eleventh Circuit appears to
differ on this question. 1'0 In United States v. Bizzard,I "'the defend-
ant was convicted of aggravated bank robbery." 12 The former Fifth
Circuit reversed this conviction and expressly noted that because the
reversal was grounded on trial error a retrial would not be barred by
the double jeopardy clause." 3 By the time Bizzard was convicted
on remand, Georgia, the location of the prosecution, had become
part of the Eleventh Circuit." 4 That circuit thereafter rejected his
double jeopardy claim which was based on an alleged insufficiency
of evidence." 5 The insufficiency issue had been argued in the main
brief and asserted on a motion for rehearing." 6 Therefore, the Elev-
enth Circuit felt bound by the earlier panel decision implying the
sufficiency of the evidence." 7 Sneed considered this decision incor-
rect to the extent that it raised a presumption that a court considered
and rejected an insufficient evidence claim when such claim was
raised and not addressed on first appeal." 8

The Fifth Circuit adopted the position in Marolda, holding that
failure to address Sneed's double jeopardy claim on first appeal did
not bar its consideration in a subsequent appeal.' ' 9

105. 648 F.2d at 624.
106. Id
107. Id
108. Id The government did not argue that any additional evidence would have been

presented or that different trial strategy would have been pursued had reversible error not
been committed. Id

109. Id at 625.
110. 705 F.2d at 748.
111. 674 F.2d 1382 (11 th Cir.), cert. denied, 103 S. Ct. 305 (1982).
112. Id at 1384.
113. Id
114. Id
115. Id at 1386.
116. Id
117. Id
118. 705 F.2d at 749.
119. Id With Sneed's appeal properly before the court, it determined that the evidence
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B. Right to Counsel

The fundamental right to counsel is present at every stage in a
criminal proceeding where the substantive rights of an accused may
be affected. 2 0 Denial of this right is error and will result in the
reversal of any conviction obtained in violation thereof. 12' How-
ever, a defendant can waive his constitutional right to assistance of
counsel if it is done in a competent and intelligent manner.12 2

"[Tihe record must show or there must be an allegation and evi-
dence which shows, that an accused was offered counsel but intelli-
gently and understandingly rejected the offer. Anything less is not
waiver."'' 2 3 Even with this explicit standard, waiver problems can
exist. This section of the survey deals with one such problem and
the tangential problems which may arise.

1. Repeated Rejections Operate as Waiver of Counsel

In a case of first impression, the Fifth Circuit in United States v.
Moore 12 considered whether a defendant's repeated rejection of
court appointed counsel constitutes a waiver of the right to coun-
sel. 125 The facts in Moore reveal that the circuit had remanded the
conviction of the defendant and directed the appointment of an at-
torney to represent him. 12 6 At the subsequent arraignment, Moore
refused to enter a plea because his viewpoint of the charges was
incompatible with that of his appointed counsel. 1 27 Though these
grounds were not sufficient basis for the removal of an attorney, the
trial court acceded and appointed a second counsel.12 This counsel
withdrew the same day, and the court appointed a third counsel. 129

against Sneed was insufficient to maintain a jury verdict and barred a retrial. Id at 750.
Thus, by viewing the evidence in a light most favorable to the government, no rational
factfinder could have found the defendant guilty beyond a reasonable doubt. Id See
Carter v. Estelle, 691 F.2d 777, 779 (5th Cir. Nov. 1982) (comparing the insufficient evidence
bar to a reversal based on weight of the evidence which does not bar retrial).

120. Mempa v. Ray, 389 U.S. 128, 134 (1967).
121. See, e.g., Chapman v. California, 386 U.S. 18, 23 (1967) (violation of a constitu-

tional right is harmful error).
122. Faretta v. California, 422 U.S. 806, 835 (1974); Johnson v. Zerbst, 304 U.S. 458, 465

(1938).
123. Carney v. Cochran, 369 U.S. 506, 516 (1961).
124. 706 F.2d 538 (5th Cir. May 1983).
125. Id
126. Id at 538-39.
127. Id at 539.
128. id
129. Id
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A short time before trial, Moore filed a pro se motion which
sought the removal of the third attorney because his past employ-
ment with the Internal Revenue Service had resulted in an alleged
"police state mentality."1 30 After considering the ramifications of
the Speedy Trial Act, 3 ' the judge granted a continuance and re-
moved the third appointed attorney. 3 2 A fourth attorney was then
appointed, and Moore was warned by the court that failure to coop-
erate with this counsel would be deemed a waiver of his right to
counsel. 33 Undaunted by this possibility, Moore filed apro se mo-
tion four days before trial alleging that his counsel, a former district
attorney, had a "prosecutorial attitude."' 134 The motion was rejected
by the court and although counsel stood ready to advise Moore at
trial, Moore rejected assistance. 13  The defendant was then con-
victed a second time and he appealed. 36

The Fifth Circuit reviewed Moore in light of its decision in
United States v. Brown . 3  In Brown a tax protestor filed apro se
motion to be represented by a layperson because he had no confi-
dence in any available attorneys. 38 The Fifth Circuit refused this
request and appointed standby counsel. 39 The court stated that
Brown's "persistence in refusing to accept any counsel except that of
his own choosing and his insistence on proceeding pro se can only
be construed as a knowing and intelligent waiver of counsel."' 14

The Fifth Circuit also noted prior decisions by the Second and

130. Id
131. See 18 U.S.C. §§ 3161-3174 (1982).
132. 706 F.2d at 539.
133. Id
134. Id
135. Id. Moore contended inter alia that this attorney was incompetent. However, the

court discovered that he had been in practice for nine years and had done trial work. Fur-
thermore, the pleadings he filed for Moore, as well as his voir dire questions and jury
charges, indicated that the attorney had represented Moore competently. Id at 539-40.

136. 706 F.2d 538 (5th Cir. May 1983).
137. 591 F.2d 307 (5th Cir.), cert. denied, 442 U.S. 913 (1979).
138. Id at 309. Brown's motion alleged that attorneys were price fixing conspirators

who suppressed people's constitutional freedoms through the American Bar Association and
the state bar association. Id

139. Id at 309-10.
140. Id at 310. Sixth amendment rights do not allow a defendant to be represented by a

layperson; moreover, a defendant does not have an absolute right to the retained counsel of
his choice. ld Seegenerally Weber v. Garza, 570 F.2d 511 (5th Cir. 1978) (denial of writ of
habeas corpus because no explanation for necessity of "next of friend" petition); United
States v. Dinitz, 538 F.2d 1214 (5th Cir. 1976) (affirmed dismissal of refusal to reinstate
plaintiff's choice of counsel for misconduct) (en banc), cert. denied, 429 U.S. 1104 (1977).
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Seventh Circuits. 14 1 Specifically, the Seventh Circuit has held that
while a choice between self-representation and an incompetent at-
torney could be constitutionally offensive, the fact that a defendant
does not like the choice presented and does not desire to proceedpro
se will not render the choice constitutionally offensive.' 42 The Sec-
ond Circuit similarly noted that absent any constitutional choices,
the selection of options available to a defendant concerning his rep-
resentation may be limited. 143

Based on Brown and the persuasive holdings of the other two
circuits, the Fifth Circuit concluded that a "persistent, unreasonable
demand for dismissal of counsel and appointment of new counsel
• . .is the functional equivalent of a knowing and voluntary waiver
of counsel."' 44  This decision promotes judicial economy by
preventing frivolous and unfounded sixth amendment claims. Fur-
thermore, it is also in line with the cases which recognize that a de-
fendant is entitled to assistance of counsel, but not necessarily the
counsel of his or her choice.' 45 Clearly, there are situations in which
a defendant attempts to belabor the court process by filing numer-
ous motions in an effort to delay his possible incarceration. While
courts no doubt have the duty to hear all meritorious claims of a
defendant, they also should be able to limit these contentions in a
constitutionally, inoffensive way as the court did in Moore.

2. The Role of Standby Counsel

Faretta v. California 146 is the landmark case dealing with a de-
fendant's right to self-representation. 14 In Faretta the accused
made a clear and unequivocal request for self-representation; how-
ever, the court required the defendant to accept the assistance of
appointed counsel. 148 This action was determined by the Supreme
Court to be a denial of the accused's constitutional right to conduct
his own defense. 149 The Faretta court recognized that it is the de-

141. See McKee v. Harris, 649 F.2d 927 (2d Cir. 1981), cert. denied, 456 U.S. 917 (1982);
Wilks v. Israel, 627 F.2d 32 (7th Cir. 1980), cert. denied, 449 U.S. 1086 (1981).

142. Wilks v. Israel, 627 F.2d 32, 36 (7th Cir. 1980), cert. denied, 449 U.S. 1086 (1981).
143. McKee v. Harris, 649 F.2d 927, 931 (2nd Cir. 1981), cert. denied, 456 U.S. 917

(1982).
144. 706 F.2d at 540.
145. Id. See 591 F.2d at 310.
146. 422 U.S. 806 (1975).
147. See Wiggins v. Estelle, 681 F.2d 266, 270-71 (5th Cir. July 1982).
148. 422 U.S. at 807, 810-11.
149. Id at 846.
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fendant, not the state or his counsel, who bears the consequences of
a conviction. 5 ' Therefore, each defendant has a personal right to
defend himself out of" 'that respect for the individual which is the
lifeblood of the law.' ""1 Though a defendant's own representation
may be better or worse than that of appointed counsel, this repre-
sentation is assured to all. 52 However, standby counsel can be ap-
pointed over the objections of an unwilling defendant to insure the
impartiality of the trial judge by allowing the accused's attorney to
handle any complex legal matters which arise. 53

During the survey period the Fifth Circuit in Wiggins v. Es-
telleI54 addressed an issue raised but not answered by Faretta con-
cerning the role of standby counsel. In Wiggins the trial court had
granted the defendant's self-representation motion, but also had ap-
pointed two attorneys as standby counsel.'55 At trial, one of the at-
torneys began taking an active role, and Wiggins protested against
the unsolicited participation which included the following: Numer-
ous objections, motions for mistrial, constant disagreements, and
cursing in the presence of the jury.'56 The issue presented on appeal
was whether the defendant's pro se rights were violated by these
unwanted interruptions in the presentation of his case. 57

The Fifth Circuit noted that the intent of the court in ap-
pointing standby counsel is to aid the defendant in effectively
presenting his case. 58 However, "[while the presence of standby
counsel may be forced on a defendant, his aid may not." 5 9 Wiggins
was guaranteed the right to conduct his own defense under
Faretta; 160 therefore, the Fifth Circuit held that the function of court
appointed counsel is "'to aid the accused f and when the accused
requests help . . . ,,161 Thus, Wiggins created a "seen and not
heard" rule, allowing standby counsel to be used as the defendant

150. Id at 834.
151. Id (quoting Illinois v. Allen, 397 U.S. 337, 350-51 (1970)).
152. 442 U.S. at 834.
153. See id at 834 n.46.
154. 681 F.2d 266 (5th Cir. July 1982).
155. Id at 271.
156. Id at 269-70.
157. Id at 271-72.
158. Id at 273. See 422 U.S. at 821 (unless the defendant acquiesces in such representa-

tion, it is not his defense).
159. 681 F.2d at 273.
160. Id at 271.
161. Id at 273 (quoting Faretta v. California, 422 U.S. at 835 n.46).

216 [Vol. 15:199



CRIMINAL LAW & PROCED URE

deems proper. 162
In reaching this result, the Fifth Circuit noted that every consti-

tutional violation based on a trial error does not require the auto-
matic reversal of a conviction unless a right is completely denied. 63

In Wiggins the defendant's right to self-representation was granted;
however, the court allowed some interference. The court applied
the harmless error rule in light of the fact that an overzealous or
underhanded counsel could volunteer his assistance and sandbag
the prosecution by creating a situation requiring automatic rever-
sal. 165 An examination of the whole record in Wiggins compelled
the Fifth Circuit to hold that the actions of standby counsel were too
prejudicial to be harmless beyond a reasonable doubt. 166 Moreover,
the court noted that the government's argument that a defendant
acquiesces to counsel by not objecting to every action that standby
counsel unwantedly makes were not persuasive, 67 for "[o]nce the
right of self-representation has been asserted, there will be no ques-
tion of acquiescence unless counsel's participation has been overtly
encouraged by the defendant."'' 68

Although the court in Wiggins appeared to reach a correct deci-
sion, several aspects of the holding present problems. For instance,
a defendant could proceedpro se with his court appointed, standby
counsel voicing opposition to each action taken by the defendant.
The potential for collusion between the attorney and the accused in
this regard is apparent. Through their combined action the defend-
ant and the attorney could win a new trial or reversal based on the
prejudice that they created. In this light, the Fifth Circuit imposed
too stringent a test when it required an overt action to signal acqui-
escence to standby counsel's arguments in court. The relationship
of the parties should be considered, as well as the past practices of
the attorney in court appointed capacity.

162. 681 F.2d at 273. The theories advanced why a defendant would choose self-repre-
sentation include distrust of the court system, ventilation of hostilities, and attempts to in-
voke the sympathy of the jury. Id at 271 n.16.

163. Id at 274.

164. Id.

165. Id

166. Id

167. Id at 275.

168. Id
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C. Habeas Corpus

The Fifth Circuit does not serve as a super state supreme court
in reviewing habeas petitions. 69 Its review is limited to determining
whether the due process rights of a petitioner were violated by a
fundamentally unfair trial.'70 Many prisoners file habeas petitions
which allegedly involve such due process claims. In light of these
numerous petitions, the Fifth Circuit during the survey period ad-
dressed cases which reflect the procedural difficulties that can arise
in reviewing habeas corpus petitions.

Most significant was the first impression case of Preston v. Mag-

gio.II In Preston the defendant filed a habeas petition in the state
court challenging the composition of the petit jury after his unsuc-
cessful appeal of a rape conviction. 72 This petition was denied
without comment. 17 3 The defendant then filed a habeas petition in
federal district court, but the claim was denied because the defend-
ant failed to move to quash the jury panel during his trial.'74 The
sole issue presented on appeal was whether the merits of the habeas
petition should be considered despite the failure to make a contem-
poraneous objection. 17 5

The Fifth Circuit noted that federal habeas relief is barred be-
cause of noncompliance with a state contemporaneous objection
rule unless cause for the noncompliance and actual prejudice are
shown. 7 6 The purpose behind this rule is "to accord appropriate
respect to the sovereignty of the states in our federal system."' 177

The Fifth Circuit recognized that the four concerns behind this rule
are comity, finality, accuracy, and trial integrity. 178 In that light, the
court applied the following analysis: First, a decision must be made

169. Billiot v. Maggio, 694 F.2d 98, 100 (5th Cir. Dec. 1982). See also Meyer v. Estelle,
621 F.2d 769 (5th Cir. 1980) (failure to comply with state contemporaneous objection rule
foreclosed federal habeas corpus relief).

170. Biiliot v. Maggio, 694 F.2d 98, 100 (5th Cir. Dec. 1982).
171. 705 F.2d 113, 116 (5th Cir. May 1983).
172. Id at 114-15. The jury commission had stopped serving summonses in the Desire

Housing Project in New Orleans. This exclusion of a predominantly black community from
Preston's venire formed the basis for his contention. The commission justified this exclusion
because of a concern for the personal safety of those serving process in this area. Id at 114.

173. Id
174. Id at 115.
175. Id.
176. Id See Wainwright v. Sykes, 433 U.S. 72, 84 (1977).
177. Ulster County Couit v. Allen, 442 U.S. 140, 154 (1979).
178. 705 F.2d at 115.
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whether the procedural bar was applied by the state to deny a con-
stitutional claim; second, if the procedural bar was applied, the fed-
eral court must then consider whether the petitioner had adequate
cause for noncompliance; third, assuming adequate cause has been
shown, the federal court must determine whether the defendant suf-
fered actual prejudice from the alleged violation of his constitu-
tional rights. 17 9

The Fifth Circuit had never encountered a situation where a
claim was rejected without comment.' 80 The court held that in de-
termining whether a state procedural bar has been invoked where
the state court denied relief without stating its reason, the court
should apply the same considerations employed to make the deter-
mination where the state court's reasons for denial are unclear.' 8'
These considerations include an observation of "whether [1] the
state court has used procedural default in similar cases to preclude
review of the claim's merits, [2] whether the history of the case
would suggest that the state court was aware of the procedural de-
fault, and [3] whether the state court's opinions suggest reliance
upon procedural grounds or a determination on the merits."'' 82

In addressing the first consideration, the Fifth Circuit noted
that Louisiana's code of criminal procedure requires that "chal-
lenges to the composition of a petit jury be made before trial."' 83 In
addition, the circuit observed that the Louisiana Supreme Court has
consistently barred claims for noncompliance with the code and
there was nothing to suggest that it did otherwise in Preston's
case. 84 In light of these facts, the Fifth Circuit held that it may be
presumed that the Louisiana court applied a procedural bar in re-

179. Id See also Henry v. Wainwright, 686 F.2d 311 (5th Cir. Sept. 1982) (lack of
evidence that constitutional claim was rejected on procedural grounds allowed appellate
review on the merits); Miller v. Estelle, 677 F.2d 1080, 1084 (5th Cir. 1982) (contemporane-
ous objection did not bar federal review on merits where state did not rely on contempora-
neous objection rule in denying relief).

180. 705 F.2d at 116.
181. Id. (citing Taylor v. Harris, 640 F.2d 1, 2 (2d Cir.), cert. denied, 452 U.S. 942 (1981);

Lewis v. Cardwell, 609 F.2d 926, 928 (9th Cir. 1979)).
182. 705 F.2d at 116 (citing Ulster County Court v. Allen, 442 U.S. 140, 147-54 (1979);

Henry v. Wainwright, 686 F.2d 311 (5th Cir. 1982)).
183. 705 F.2d at 116. Article 535 of the Louisiana Code of Criminal Procedure provides

specifically that a motion to quash must be filed at least three judicial days before trial. LA.

CODE CRIM. PROC. ANN. art. 535 (West Supp. 1983). Failure to comply with this require-
ment waives the opportunity to file a quash motion. 705 F.2d at 116 n.l.

184. 705 F.2d at 116. See, e.g., State v. Collins, 359 So. 2d 174 (La. 1978); State v. Hall,
350 So. 2d 141 (La. 1977).
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jecting the defendant's claim.185

Addressing the second consideration, the circuit asserted that
because it had discussed the defendant's procedural default in a pre-
vious opinion it was reasonable to assume that the Louisiana
Supreme Court was aware of the procedural default.186

Finally, the circuit noted that the Louisiana Supreme Court
must have relied upon procedural grounds in dismissing the defend-
ant's claim because prior Louisiana cases indicated that the court
would have reversed Preston's conviction if it had addressed the
merits. 1

87

Based on these factors, the Fifth Circuit concluded that the
Louisiana Supreme Court invoked the state procedural bar to deny
the defendant's claim. 88 Because the court determined that a proce-
dural bar was applied, the case was remanded to allow Preston to
show adequate cause for noncompliance and any actual
prejudice.

189

WG.R

D. Vindictive Prosecution

During the survey period in United States v. Krezdorn,19° the
Fifth Circuit further clarified the type of evidence needed to rebut
the presumption of prosecutorial vindictiveness. In Krezdorn the
defendant was initially convicted of four counts in violation of 18
U.S.C. § 1426(a).19' The Fifth Circuit reversed the conviction due
to the admission of evidence concerning additional crimes not in-
cluded in the indictment. 9 2 Following the appeal, the defendant

185. 705 F.2d at 116.
186. Id at 117. Preston's procedural default on the petit jury claim was previously dis-

cussed by the Fifth Circuit in Preston v. Blackburn, 638 F.2d 788, 789 (5th Cir. 1981) (dis-
missing the petit jury claim without prejudice).

187. 705 F.2d at 117.
188. Id
189. Id at 118. Each state must be presumed to have applied its own rules in reaching

or rejecting a claim on the merits. Henry v. Wainwright, 686 F.2d 311, 314 (5th Cir. Sept.
1982). This prevents the unjust denial of federal habeas review for a prisoner who cannot
prove that the state courts did consider the merits of his claim. Id at 314 n.4.

190. 693 F.2d 1221 (5th Cir. Dec. 1982).
191. Id at 1223. See 18 U.S.C. § 1426(a) (1982). Defendants were convicted for for-

gery of immigration documents. 693 F.2d at 1223.
192. 693 F.2d at 1223-24. See United States v. Krezdorn, 639 F.2d 1327 (5th Cir. 1981).

The additional crimes were 32 forgeries allegedly committed by the defendant. 693 F.2d at
1223.
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was reindicted on the original four counts and an additional count
of conspiracy in violation of 18 U.S.C. § 37 1.193 The district court
dismissed the conspiracy charge on the ground of prosecutorial vin-
dictiveness, and the government appealed. 194

Concluding that a presumption of prosecutorial vindictiveness
was appropriate,' 95 the Fifth Circuit addressed the issue of what
type of evidence was required to rebut such a presumption. 96 The
court noted that although the law is "far from uniform" in this area,
trends are emerging in other circuits. 9 7 The court, agreeing with
the Sixth Circuit, stated that a distinction between the prosecutor
substituting more serious charges and adding new charges is rele-
vant to determine the type of evidence needed for rebuttal. 98 The
court reaffirmed its previous opinion in Jackson v. Walker,'99 in
which the court recognized that when a new charge based on dis-
tinct criminal behavior is added, the prosecutor need only show
"reasonable explanations" for the charge. 2

00 The court noted that
such explanations would include newly discovered evidence, a mis-
take in the initial action, a different prosecutorial approach, or a
public demand for prosecution on the additional offenses. 20 1

When the prosecutor's additional charge is a substitute which
increases the punishment and is founded on the same basic conduct,

193. 693 F.2d at 1224. See 18 U.S.C. § 371 (1982). The charge of conspiracy increased
the potential punishment faced by the defendant to an additional five years imprisonment
and a $10,000 fine. 693 F.2d at 1224.

194. 693 F.2d at 1224. The district court found that the government did not originally
include the conspiracy charge because of administrative inconvenience involved in gather-
ing evidence. Id The court held that Krezdorn had established a prima facie case of
prosecutorial vindictiveness based on this finding. Id

195. Id at 1227. The Fifth Circuit adopted the Supreme Court's holding in United
States v. Goodwin, 102 S. Ct. 2485 (1982), which stated that a presumption of prosecutorial
vindictiveness was justified when a prosecutor adds charges before the retrial of a defendant
who has successfully exercised a procedural right. Id at 2489 (citing North Carolina v.
Pearce, 395 U.S. 711, 723 (1969)).

196. 693 F.2d at 1227.
197. Id. at 1227. See United States v. Goodwin, 637 F.2d 250 (4th Cir. 1981) (strict

approach applied, rebuttal by evidence that additional charges could not be brought earlier);
United States v. Motley, 655 F.2d 186 (9th Cir. 1981) (prosecution has heavy burden to
rebut); United States v. Andrews, 663 F.2d 449 (6th Cir. 1980) (rebuttal by use of "objective"
explanations), cert. denied, 450 U.S. 927 (1981).

198. 693 F.2d at 1228-29. See United States v. Andrews, 612 F.2d 235, 244 (1980).
199. 585 F.2d 139 (5th Ci. 1978).
200. 693 F.2d at 1229 (citing Jackson v. Walker, 585 F.2d 139, 145 n.9 (5th Cir. 1978);

Hardwick v. Doolittle, 558 F.2d 292 (5th Cir. 1977)).
201. 693 F.2d at 1229 (citing Hardwick v. Doolittle, 558 F.2d 292, 301 (5th Cir. 1977)).
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the court asserted that the government could rebut the presumption
only by a showing of "intervening circumstances."202 The court
noted these circumstances would be either new evidence or facts not
known to the prosecutor at the time of the original indictment.20 3

In this light, the court examined the facts of Krezdorn and con-
cluded that the prosecutor would have to show "intervening circum-
stances" to rebut the presumption. 2

0
4  The prosecution did not

introduce any newly discovered evidence that would justify the ad-
ditional charge; therefore, the court found the additional charge was
constitutionally impermissible and affirmed the dismissal.20 5 The
court reached this holding by examining the substantial overlap in
the evidence between the original forgery charge and the later con-
spiracy charge. 2°6 The court also noted that the increase in punish-
ment by the later charge was based upon the same behavior of the
defendant as the original charge.20 7

EDS

E. Rule 35

During the survey period the Fifth Circuit sitting en banc de-
cided the case of United States Y. Henry.2 °8 In Henry the court was
called on to interpret rule 35 of the Federal Rules of Criminal Pro-
cedure. Richard Henry was convicted of three offenses that arose
from a 1971 gun battle with federal officers. 2

0
9 The convictions were

for: (1) conspiring to assault federal officers and to use a firearm in
the commission of a felony in violation of 18 U.S.C. § 371;210 (2)
assaulting and interfering with federal officers in violation of 18

202. 693 F.2d at 1299.
203. Id
204. Id at 1230-31. The court noted that the prosecutor's decision to bring the addi-

tional count for the purpose of admitting the evidence earlier held inadmissible had a "chil-
ling effect" on the defendant's right to appeal. This shifted the burden to the government to
explain the addition by "intervening circumstances." Id

205. Id at 1231.
206. Id at 1230.
207. Id
208. 709 F.2d 298 (5th Cir. June 1983).
209. Id at 310. Henry was the President of the Republic of New Africa organization.

The shoot out occurred in Jacksonville, Mississippi when state and federal officers attempted
to execute four arrest warrants. The ensuing 20 minute machine gun battle left one officer
dead and two severely wounded. Id at 319 (Gee, J., dissenting).

210. 18 U.S.C. § 371 (1982).
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U.S.C. § 11l;21 1 and (3) using a firearm to commit a felony in viola-
tion of 18 U.S.C. § 924(c)(1). 21 2 The trial court sentenced Henry to
five years on the first conviction, seven years on the second, and five
years on the third.21 3 The first and second sentences were to be
served concurrently and the third sentence was to be served consec-
utively, resulting in a total sentence of twelve years.21 4 The Fifth
Circuit affirmed these convictions,2 5 and Henry began serving his
sentence on December 29, 1976.216

While Henry was imprisoned, the United States Supreme
Court, in Simpson v. United States,217 held that a defendant being
prosecuted under a statute which provided for enhanced punish-
ment if the actor used firearms in the crime's commission 218 could
not be sentenced under both that statute and the general felony fire-
arms enhancement statute, section 924(c)( 1).2 19 Interpreting Simp-
son, the Fifth Circuit decided United States v. Shillingford,22

1 which
held that a defendant could not be sentenced under both section 111
and section 924(c)(1). 22' The court remanded Shilling/ord to the dis-
trict court with instructions for it to vacate one or the other of Shil-
lingford's sentences. 222

In light of Shilling/ord, Henry filed a motion under Federal
Rules of Criminal Procedure 35 to vacate his sentence under section
924(c)( 1).223 A Fifth Circuit panel vacated his seven year sentence

211. Id. § 111.
212. Id § 924(c)(1).
213. See 709 F.2d at 301.
214. See id
215. United States v. James, 528 F.2d 999 (5th Cir.), cert. denied, 429 U.S. 959 (1976).
216. 709 F.2d at 301.
217. 435 U.S. 6 (1978).
218. See, e.g., 18 U.S.C. § 111 (1982). Section 111 provides for a sentence of not more

than three years for a violation unless the violator "uses a deadly or dangerous weapon," in
which case the maximum sentence is ten years. Id Henry was convicted under § 11.

219. Id § 924(c)(1) (1982). Section 924(c)(1) provides an additional sentence of one to
ten years for one who "uses a firearm to commit any felony" which may be prosecuted in
federal court. Id Henry was convicted under § 924(c)(1).

220. 586 F.2d 372 (5th Cir. 1978).
221. Id at 376. In Shillingford the court noted that § Ill and § 924(c)(1) "must be con-

strued to be mutually exclusive." Id Shillingford was a similar rule 35 case which arose
from the same incident as United States v. Henry, 709 F.2d 298 (5th Cir. June 1983).

222. 586 F.2d at 376.
223. United States v. Henry, 611 F.2d 983 (5th Cir. 1979). Henry asserted that the dis-

trict court did not have the option of vacating either his § 111 or § 924(c)(1) sentences. He
contended that the court only had the power to vacate the sentence that he challenged as
illegal. 611 F.2d at 384. The distinction was significant because if the court vacated the
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under section 111, but left intact his five year consecutive sentences
under sections 371 and 924(c)( 1).224 Henry then filed a petition for a
hearing en banc.225 Prior to the hearing, the Supreme Court decided
Busic v. United States,226 which held that a defendant who violates
both section 111 and section 924(c)(1) may be sentenced only under
section 111.227 Because of Busic, the Fifth Circuit vacated Henry's
sentence and remanded the cause to the district court for further
proceedings consistent with that decision.228

On remand, the trial court vacated the five year sentence under
section 924(c)(1) and reinstated the seven year sentence under sec-
tion 111.229 Then, it altered the section 111 sentence to run consecu-
tively with the section 375 five year sentence. 230 Finally, it reduced
the seven year section 111 sentence to five years, resulting in a new
total of ten years.23 ' The Fifth Circuit dismissed Henry's appeal of
this new sentence,232 holding that if one sentence of a multipart sen-
tencing scheme was illegal, then the entire scheme was illegal.
Therefore, the entire sentence could be altered according to the dis-
cretion of the district court.233

Henry again successfully petitioned to have his case heard by
the Fifth Circuit en banc. 3 Henry contended that the district court
lacked jurisdiction to alter his sentence under section 111 because it
was a legal sentence which he had never challenged and had already
begun to serve. 235 The government argued that the allocation of
years in a multipart conviction is largely fictional and that the trial
judge views the criminal transaction as a whole when sentencing.236

Therefore, the government concluded the district court was correct
in reformulating the multipart sentencing scheme to conform with

§ III sentence, the maximum sentence would be ten years. However, if the § 924(c)(1)
charge was vacated, the maximum sentence would be 12 years. See 611 F.2d at 384.

224. 611 F.2d at 384.
225. Id at 385.
226. 446 U.S. 398 (1980).
227. Id at 400.
228. United States v. Henry, 621 F.2d 763 (5th Cir. 1980) (en banc).
229. 709 F.2d at 302. This action left Henry with concurrent sentences of five and seven

years.
230. Id This alteration meant Henry's total sentence was 12 years.
231. Id
232. United States v. Henry, 680 F.2d 403 (5th Cir. 1982).
233. Id at 412.
234. United States v. Henry, 709 F.2d 298 (5th Cir. June 1983).
235. Id at 302.
236. Id
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the trial judge's original sentencing intent.237

A plurality 238 of the en banc court rejected the government's
contention, refusing to create a right by which a final and lawful
sentence could be increased. 239 The court held that if the sentence
imposed by the district court was to be upheld, authority to impose
it must be found in the Fifth Circuit's prior mandates to the district
court, the text of rule 35, or some other inherent powers of the dis-
trict court.2 °

The mandate given by the court after the first en banc hearing
vacated the sentence and remanded the case for further proceedings
consistent with Busic.241 On the second en banc hearing, the plural-
ity noted that the Supreme Court's holding in Busic compelled the
district court to view the legal section 111 sentence separately and
distinctly from the illegal section 924(c)(1) sentence.2 42 The court
further noted that rule 35 allowed only illegal sentences to be va-
cated.243 Thus, the district court was empowered to vacate the ille-
gal sentence which it had imposed under section 924(c)(1), 244 but
was not allowed to make any modifications to Henry's section 111
sentence.245 The mandate gave the district court no greater author-
ity than that conferred by rule 35.246

The plurality then turned its attention to rule 35 to determine
whether it authorized the district court to resentence Henry under

237. Id
238. Judge Randall, joined by four judges, wrote for the court. Judges Reavley and

Jolly wrote separate specially concurring opinions. Judge Gee, joined by the Chief Judge
and four judges, dissented.

239. 709 F.2d at 303.
240. See id at 303-15.
241. United States v. Henry, 621 F.2d 763 (5th Cir. 1980).
242. 709 F.2d at 304.
243. Id at 308.
244. Id at 317.
245. Id at 304, 317. The court recognized that in footnote 19 of Busic, the Supreme

Court noted the possibility of an increased sentence under § 11l on remand. The plurality
reasoned that even though the Supreme Court had noted this possibility, the Court deliber-
ately refused to rule on it and thus it cannot be used to justify the district court's vacating
Henry's § Il1 sentence. Id at 304.

The court also recognized procedural differences between Busic and Henry. Busic was
a direct criminal appeal from the entire judgment and sentence. All of Busic's sentences
were arguable pursuant to 28 U.S.C. § 2106 (1976), which states that "[t]he Supreme Court
or any other court of appellate jurisdiction may affirm, modify, vacate, set aside or reverse
any judgment, decree, or order of a court lawfully brought before it for review ...... In
Henry only one sentence, the one under § 924(c)(1), was before the court. Id at 304-05.

246. 709 F.2d at 306.
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section 111. 217 Rule 35(a) of the Federal Rules of Criminal Proce-
dure, adopted in 1946, gives courts the power to "correct an illegal
sentence at any time. ' 24  The official advisory committee note indi-
cates that both parts of rule 35 "continue existing [decisional]
law. ' 249 The plurality reasoned that if no authority existed in 1946
for the district court's action then there is none today.25 ° Prior to
1946 a district court was allowed to reduce a sentence only if it did
so before the end of the judicial term during which the sentence was
imposed. 25' However, a district court could correct an illegal sen-
tence at any time because it never had jurisdiction to impose the
sentence.252 Furthermore, the Fifth Circuit pointed out that pre-
1946253 as well as contemporary courts254 responded to sentences
which werepartially deemed illegal by striking the illegal part while
leaving the legal portion of the sentence undisturbed. 255 The plural-
ity concluded that the existing law, codified and continued in rule
35, gave no inherent power to the district court to vacate, reduce, or

247. Id
248. FED. R. CluM. P. 35 provides in part:

(a) Correction of Sentence. The court may correct an illegal sentence at any time
and may correct a sentence imposed in an illegal manner within the time provided
herein for the reduction of sentence. (b) Reduction of Sentence. The court may
reduce a sentence within 120 days after the sentence is imposed, or within 120 days
after receipt by the court of a mandate issued upon affirmance of the judgment or
dismissal of the appeal ....

Id
249. FED. R. CRIM. P. 35 advisory committee notes. Although it would appear to have

no effect on the court's decision, it must be pointed out that the court's statement that, "ex-
cept for the insertion of the sixty-day period for the old term-of-court limitation in what is
now subsection (b) of the rule-both parts of the rule 'continue[ ] existing [decisional] law,'"
709 F.2d at 307 (quoting FED. R. CRIM. P. 35 advisory committee note) (brackets by court),
is misleading. The advisory committee notes to the original version of rule 35, FED. R.
CRIM. P. 35 state that "[t]he first-sentence of the rule [i.e., The court may correct an illegal
sentence at any time.] continues existing law." The advisory committee notes to the 1966
amendment make no mention of whether that amendment "continues existing law." See
FED. R. CRIM. P. 35 advisory committee note (1966 amendment). Thus, it would appear
that the portion of rule 35 which reads: "The court may correct an illegal sentence at any
time" is a continuation of existing law. However, the 1966 amendment which states that a
court "may correct a sentence imposed in an illegal manner within the time provided herein
for the reduction of sentence," is not a continuation of existing law.

250. 709 F.2d at 307.
251. Id (citing United States v. Benz, 282 U.S. 304, 306-07 (1931)).
252. 709 F.2d at 307-08 (citing Williams v. United States, 148 F.2d 923, 924 (5th Cir.),

cert. denied, 325 U.S. 888 (1945)).
253. 709 F.2d at 308 (citing Williams v. United States, 168 U.S. 382, 385, 389 (1897)).
254. 709 F.2d at 308 (citing Pugliese v. United States, 353 F.2d 514, 516 (1st Cir. 1965)).
255. 709 F.2d at 308.
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increase legal sentences long after they had been finalized.256

Finding no authority for the district court's action at common
law, the court examined the text of rule 35 and determined that the
key word in the rule is "sentence. '257 The government urged that
the word "sentence" should be construed to mean the aggregate of
the prison terms imposed for a whole criminal transaction. 258 Fol-
lowing this construction of the word "sentence," an illegal sentence
under rule 35(a) would include legal portions of the sentence as well
as the illegal portions. The plurality rejected this construction
choosing instead to construe sentence as the "speciic consequence of
a specific violation of a specfic federal statute. '259 An examination
of the trial court's action in this case revealed that no general sen-
tence was given;260 instead, Henry's sentence consisted of specific
sentences as specific punishment for each conviction.26' Therefore,
the plurality focused on the individual sentences and found that
when the district court vacated "an illegal sentence" under rule
35(a), the legal sentences were not affected.262

The plurality went on to state that no matter how the district
court's actions regarding Henry's section 111 sentence were charac-
terized, such actions were prohibited by rule 35(b). If, as the gov-
ernment contended, the change in the sentence from seven to five
years was considered as a reduction, the change would be prohib-
ited. Rule 35(b) requires any sentence reduction to be made within

256. Id at 307, 317. The plurality found it unnecessary to rule on Henry's claim that the
district court's increase of his sentence violated the double jeopardy guarantee of the fifth
amendment. Stating that such an increase would violate double jeopardy under the rule of
Exparte Lange, 85 U.S. (18 Wall.) 163 (1874), the plurality noted that the area had been
unsettled by United States v. DiFrancesco, 449 U.S. 117 (1980). 709 F.2d at 309. The court
found no need to interpret DiFrancesco because Henry could be decided by statutory inter-
pretation. The court concluded its double jeopardy examination by declaring that the rule
of Exparte Lange is codified in rule 35 and will be followed in the Fifth Circuit until rule 35
is rewritten. Id at 310.

257. 709 F.2d at 310.
258. Id
259. Id The plurality cited Benson v. United States, 332 F.2d 288 (5th Cir. 1964), as

supportive of this construction. Benson held that a sentence was not the same as a so called
general sentence which the Benson court held to be per se illegal within the meaning of rule
35. 709 F.2d at 311.

260. Id at 311. A general sentence is a single sentence pronounced in response to a
multicount conviction which is not referable to any single count and is longer than the maxi-
mum sentence allowed on any single count. It is said to respond to the entire multipart
conviction rather than the specific counts of conviction.

261. 709 F.2d at 312.
262. Id at 306-15.
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120 days of the date of sentencing.263 If the change in the sentence
from concurrent to consecutive sentencing was an increase, "the
negative pregnant inherent in rule 35(b) prohibits such an
increase.

'264

The Fifth Circuit reinforced its rejection of the government's
contention that the district court has the discretion to alter sentences
on remand in accord with its original sentencing intent by looking at
Supreme Court decisions regarding collateral attacks upon final
judgment.265 Relying upon United States v. Goodwin,266 it noted a
strong policy toward finality of a sentence.267 Furthermore, the
court stated that this policy is reflected in rule 35.268 The court also
relied on United States v. Addonizio ,269 a Supreme Court decision
considering the grounds for collateral attack on a final judgment. In
Addonizio the Supreme Court found no basis for enlarging the
grounds for such attacks to include claims based upon the "frustra-
tion of the subjective intent of the sentencing judge. ' 27 0 The plural-
ity stated that the subjective intent of the sentencing judge would
provide a questionable basis for altering any final judgment, hold-
ing Addonizio and the present case indistinguishable in that
respect.27

Special concurring opinions were written by Circuit Judges
Reavley 272 and Jolly.273 Judge Jolly concurred with the plurality
opinion for three reasons. First, the court's earlier en banc vacating
of Henry's sentence affected the sentence under section 924(c)(1)

263. Id at 312.
264. Id The court noted that it would be inconsistent to prohibit the reduction of a

sentence after 120 days but to allow an increase at any time. Id
265. Id at 313-14.
266. 102 S. Ct. 2485, 2490-91 (1982) (citing Blackledge v. Perry, 417 U.S. 21 (1974);

North Carolina v. Pearce, 395 U.S. 711 (1969)).
267. 709 F.2d at 313.
268. Id
269. 442 U.S. 178 (1979).
270. Id at 188.
271. 709 F.2d at 314. In conclusion, the plurality considered Henry's claim that the

increase in sentence violated due process. Relying on North Carolina v. Pearce, 395 U.S.
711 (1969), and its progeny, the court remarked that all increases in punishment arising from
resentencing after appeal did not violate due process. Due process was offended, however,
when the resentence increase was prompted by the vindictiveness of the trial court. Fear of
such vindictiveness would deter defendants from pursuing post conviction remedies. Al-
though the plurality was not compelled to decide the due process issue, it noted that Henry's
claim was not frivolous. 709 F.2d at 315.

272. 709 F.2d 298, 317 (5th Cir. June 1983) (Reavley, J., concurring).
273. Id at 318 (Jolly, J., concurring).
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alone.274 It did not affect, even indirectly, the legal effect of the re-
maining counts.275 Second, because the resentence would effectively
continue the sentence that the court had vacated, Judge Jolly rea-
soned that double jeopardy barred the resentence in this case.276 Fi-
nally, he joined the plurality in finding that the original sentences
handed down by the district court were specific sentences rather
than a general sentence.277 Therefore, only a sentence found to be
illegal was subject to correction under rule 35(a).278

Judge Reavley's concurrence 27 9 joined on a very narrow issue.
He stated that the district court could do no more on remand than to
correct an illegal sentence pursuant to rule 35(a).28 ° Whether a sen-
tence applied to the whole or only individual counts was immaterial
because there was nothing about the other two counts which was
illegal.28 Judge Reavley added that the circuit court's mandate
could not enlarge the district court's authority any more than the
circuit could rewrite rule 35.282

Judge Gee authored a powerful dissent.283 His dissent viewed
the controversy as whether on remand, after the vacation of one in-
crement of an overall sentence, the district court could, on the re-
maining counts, impose a new sentence tailored to the gravity of the
offense and the character of the offender. 284

The dissent initially took issue with the plurality's finding that
the district court's action was in violation of the Fifth Circuit's re-
manding mandate. The opinion remarked that a careful reading of
Busic did not limit the district court's actions to the sentence under
section 924(c)(1). The dissent argued instead that Busic recognized
the possibility of resentencing on all counts after one count had
been held invalid.285

The dissent found the more critical question to be whether the
court of appeals had the power to vacate the valid incremental

274. Id.
275. Id
276. Id
277. Id.
278. Id.
279. Id. at 317 (Reavley, J., concurring).
280. Id.
281. Id.
282. Id.
283. Id. at 318 (Gee, J., dissenting).
284. Id. at 318-19.
285. Id. at 322 (citing Busic v. United States, 446 U.S. 398, 412 n.19 (1982)).
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sentences that Henry had not attacked. After noting that the court
was empowered to vacate any judgment lawfully brought before it
for review,286 the dissent concluded that the scope of that power de-
pended upon the interpretation of sentence under rule 35.287

The dissenting judges stated that the plurality's entire argument
was premised on one sentence in an advisory committee note, which
states that rule 35 continues existing law.288 The plurality opinion
asserted that rule 35 merely codified the law governing the correc-
tion of an illegal sentence as it existed prior to 1946.289 The dissent
argued that this interpretation ignores the fact that rule 35 is a judi-
cial rule which is subject to continuing development through the
context of changing conditions.29

0 The dissent noted that, similar to
rule 11, conditions surrounding rule 35 had changed dramatically.
In 1946 Ex parte Lange291 controlled double jeopardy issues and
most courts would have felt constitutionally precluded from holding
as the district court did in Henry's case.292 Now, after United States
v. DiFrancesco,293 the Constitution cannot be interpreted that

286. 709 F.2d at 323 (citing 28 U.S.C. § 2106 (1976)).

287. 709 F.2d at 323 (Gee, J., dissenting). Prior to reaching that issue, the dissent ad-
dressed Henry's double jeopardy claim. The dissent considered the issue to be controlled by
United States v. DiFrancesco, 449 U.S. 117 (1980), and North Carolina v. Pearce, 395 U.S.
711 (1969). In Pearce the Supreme Court held that when a sentence is overturned on appeal
or collateral attack, on retrial and conviction the trial judge-absent vindictiveness-is con-
stitutionally empowered to impose whatever sentence is legally permissible. 395 U.S. at 720.
In DiFrancesco the Court overruled the idea that a court may not increase a defendant's
sentence once he has begun to serve it. 449 U.S. at 138-39. According to these decisions,
double jeopardy would not be a bar to the actions of the trial court in the present case. The
dissent also found Missouri v. Hunter, 103 S. Ct. 673 (1983), to be significant. In Hunter the
Supreme Court held that in respect to cumulative sentences imposed at a single trial, the
double jeopardy clause did no more than prevent the court from sentencing the defendant to
greater punishment than the legislature intended. 103 S. Ct. at 678. Finding these cases to
be controlling, the dissent discovered no vindictiveness on the part of the trial judge and
rejected Henry's double jeopardy argument. 709 F.2d at 329.

288. FED. R. CRIM. P. 35 advisory committee notes. See supra notes 247-56 and accom-
panying text.

289. 709 F.2d at 330 (Gee, J., dissenting).
290. Id. The dissent amplified this point by examining the history of FED. R. CRIM. P.

11. Noting that it was adopted with the same advisory comment as rule 35, the dissent
pointed out that rule 11 had undergone substantial development since its adoption. In Mc-
Carthy v. United States, 394 U.S. 459 (1959), the Supreme Court reinterpreted rule 11, fol-
lowing the lead of the Ninth Circuit in response to changed conditions. As a result, rule 11
had a new meaning although not one word of it had been changed. 709 F.2d at 331.

291. 85 U.S. (18 Wall.) 163 (1874).
292. 709 F.2d at 330.
293. 449 U.S. 117 (1980).
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way.294 The drafters did not intend for rule 35 to be etched in stone,
thereby freezing the ongoing development of the law.295

The dissent pointed out that much of the contemporary author-
ity used by the plurality to support their contention that only invalid
components of a multicount sentence may be changed under rule 35
were based on now discredited double jeopardy grounds.296

Furthermore, the dissent stated that Johnson v. United States297

should control, if precedent alone were the answer. 298  Although
Johnson brought his appeal under 28 U.S.C. § 2255,299 the court al-
lowed the petition to be treated like a rule 35 motion. The court
held two of Johnson's sentences invalid and one valid.3

00 Relying
on its supervisory power under 28 U.S.C. § 2106,301 the court then
remanded for resentence on the valid count.3 °2 The dissent read
Johnson to mean that sentence in rule 35 means "the entire sentence
comprising all counts. ' 30 3 Following this reasoning, the dissent con-
cluded that an appeal of a denial of a rule 35 motion brought the
entire sentencing plan before the court3" and that the Johnson
court's action cannot be reconciled with the plurality's interpreta-
tion of the phrase "illegal sentence. '

"305

The precedential value of United States v. Henry is restricted to
the narrow issue on which Judge Reavley concurred: rule 35 allows
only the authority to correct illegality in a sentence. Judge Reavley

294. 709 F.2d at 330. The dissent remarked that the Supreme Court may be surprised to
find that it must reword rule 35 before the Fifth Circuit will follow its recent pronounce-
ments of the constitutional limits on sentencing power. Id

295. Id at 331.
296. Id at 332-33 (citing Chandler v. United States, 468 F.2d 834 (5th Cir. 1972)).
297. 619 F.2d 366 (5th Cir. 1980). Johnson like Henry was a case in which an increment

of a multipart sentence was found illegal under Simpson v. United States, 435 U.S. 6 (1978).
298. 709 F.2d at 333.
299. 28 U.S.C. § 2255 (1976).
300. 619 F.2d at 368 n.5.
301. 28 U.S.C. § 2106 (1976).
302. 619 F.2d at 368.
303. 709 F.2d at 333.
304. Id.
305. Id The dissent went on to discuss recent cases from other circuits which inter-

preted resentencing plans under rule 35. These included United States v. Moore, 688 F.2d
433 (6th Cir. 1982) (a court has the power to vacate sentences on all counts under rule 35; the
only limitations on a court's resentencing power are those placed on it by the Constitution);
McClain v. United States, 478 F. Supp. 732 (S.D.N.Y.), vacated, 643 F.2d 911 (2d Cir.), cert.
denied, 452 U.S. 919 (1981), on appealfrom remand, 676 F.2d 915 (2d Cir.), cert. denied, 103
S. Ct. 174 (1982) (implication that the only limit on resentencing under rule 35 is that arising
from the double jeopardy clause).
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found it unnecessary to decide whether sentence encompassed the
entire punishment scheme of a multipart punishment or only the
individual components because any court operating under the au-
thority of rule 35(a) is empowered only to correct what is illegal in
the sentence. Under this analysis, the court may carve the illegality
from a sentence but is powerless to alter the rest of the punishment.
Considering the disarray of the circuits regarding the interpretation
of rule 35(a), a Supreme Court decision will be needed to precisely
define the district court's authority in this area.

G.L.C
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