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I. INTRODUCTION

"One of the most hateful acts of the ill-famed Roman tyrant Ca-
ligula was that of having the laws inscribed upon pillars so high
that the people could not read them."'
In modem society where the vast majority of important bar-

gains are concluded on the basis of standardized forms,2 the most
laughable of ancient presumptions known to the mind of man, or to
the law, is that people actually read the documents they sign. Nev-
ertheless, this presumption has long been the premise of a funda-
mental requirement deeply embedded in the law of contracts-the
so-called duty to read.' Rigor of analysis and conceptual concrete-
ness notwithstanding, there is something to be said for the
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1. Cutler Corp. v. Latshaw, 374 Pa. 1, 6, 97 A.2d 234, 237 (1953).
2. With respect to the frequent use of standardized forms, see Macaulay, Non-Con-

tractual Relations in Business, .4 Preliminary Study, 28 AM. Soc. REV. 55, 58 (1963); Shep-
herd, Contracts in a Prosperity Year, 6 STAN. L. REV. 208, 212 (1954).

3. For a general discussion of the duty to read, see Calamari, Duty to Read-A Chang-
ing Concept, 43 FORDHAM L. REV. 341 (1974); Macaulay, Private Legislation and the Duty to
Read-Business Run by IBM Machine, The Law of Contracts and Credit Cards, 19 VAND. L.
REV. 1051 (1966).
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unadorned bluntness of the position "If you signed it, by Jove you
read it." This is especially true when that position roughly dove-
tails with the ancient legal and equitable maxim that, as between
two innocent parties, the more innocent of the two should prevail; or
alternatively, the one least able to avoid the loss should prevail in
cases where the more innocent cannot be determined.4 This propo-
sition is all the more clear if one has not fully followed the rules. If
one who runs the race should win the prize over one who sprains his
ankle and cannot finish, then also should he win over one who has
taken an impermissible shortcut-even if the shortcut was the result
of mistake rather than of calculated deviousness.

The Restatement (Second) of Contracts reaffirms this elemen-
tary justice by providing that both parties are bound to the meaning
understood by one of the parties if "that party has no reason to
know of any different meaning attached by the other, and the other
has reason to know the meaning attached by the first party."5 Thus,
the party who has followed the rules by reading the contract is enti-
tled to prevail according to its terms over the party who has taken
the shortcut of ignorant bliss. In the words of one court: "one hav-
ing the capacity to understand a written document who reads it, or,
without reading it or having it read to him, signs it, is bound by his
signature."6 But where the shortcut is less the result of calculated
ignorance and more the response of normal human weakness, it be-
comes more understandable and less impermissible, albeit always
inadvisable.7 When one party is presented a document for his sig-

4. Much of the recent writing concerning economic analysis of the law has empha-
sized this theme. See, e.g., Posner & Rosenfeld, Impossibility and Related Doctrines in Con-
tract Law.- An Economic Analysis, 6 J. LEGAL STUD. 83 (1977); Speidel, Excusable
Nonperformance in Sales Contracts: Some Thoughts About Risk Management, 32 S.C.L. REV.
241 (1980).

5. RESTATEMENT (SECOND) OF CONTRACTS § 20(2)(b) (1979). See id comment d.
Cf RESTATEMENT (FIRST) OF CONTRACTS § 71 (1932), which states that if a party "has no
reason to know that [the terms of the contract] may bear a different meaning to the other
party from that which he himself attaches to them, his manifestations are operative in the
formation of a contract only in the event that the other party attaches to them the same
meaning."

6. Rossi v. Douglas, 203 Md. 190, 192, 100 A.2d 3, 7 (1953).
7. This, of course, is particularly true where the presenting party is being devious and

deceitful by attempting to bind the other by the formality of his signature to onerous terms
which have not been previously negotiated. "Is it better to encourage negligence in the
foolish, or fraud in the deceitful? Either course has most obvious dangers. But judicial
experience exemplifies that the former is the least objectionable, and least hampers the ad-
ministration of pure justice." Western Mfg. v. Cotton & Long, 126 Ky. 749, 754, 104 S.W.
758, 760 (1907).
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nature replete with legalese, mostly in fine print, drafted by or at the
instance of the other party, who makes the bland assurance ex-
pressly or by implication that the writing incorporates (a bit ver-
bosely perhaps) the deal that has been negotiated, it is human
nature, augmented by the ingrained laziness in most of us and the
euphoria of a bargain just concluded, to give the document a quick
once over and then to affix one's signature.8 It is for this reason that
courts traditionally have excepted from the duty to read those provi-
sions in contracts which have not been sufficiently called to the at-
tention of the party to be charged.9 More recently, there is a
growing body of case law which also makes exception in cases of
standardized form contracts drafted by one of the parties. Where
important provisions onerous to the other party and not part of the
prior negotiation process are not conspicuously placed in the written
document, the failure of the other party to be informed regarding
them becomes even more understandable and less impermissible. l0

8. It has been asserted that:
[I]n the current era of mass marketing, a party may reasonably believe that he is
not expected to read a standardized document and would be met with impatience if
he did. In such circumstances an imputation that he assents to all of the terms in
the document is dubious law. An assertion that he is bound by them would place a
premium upon an artful draftsman who is able to put asunder what the salesman
and the customer have joined together.

J. CALAMARI & J. PERILLO, THE LAW OF CONTRACTS 346 (2d ed. 1977).

9. See generally I S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 90D (3d
ed. 1957) (discussing the requirement that the provision be conspicuous or called to the
parties' attention). The initial thrust of this concept was fueled by provisions placed so as
unlikely to come to attention: on the reverse side of forms, Allstate Ins. Co. v. La Perta, 42
A.D.2d 104, 345 N.Y.S.2d 138 (2d Dep't 1973); Tri-City Renta-Car & Leasing Corp. v. Vail-
lancourt, 33 A.D.2d 613, 304 N.Y.S.2d 682 (3d Dep't 1969); Cutler Corp. v. Latshaw, 374 Pa.
1, 97 A.2d 234 (1953); on a desk or wall, Brummett v. City of Jackson, 211 Miss. 116, 51
So.2d 52 (1951); Lachs v. Fidelity & Casualty Co., 306 N.Y. 357, 118 N.E. 555 (1954); and in
instruments unlikely to contain contractual provisions, Chandler v. Aero Mayflower Transit
Co., 374 F.2d 129 (4th Cir. 1967) (bill of lading); Parkrite Auto Park, Inc. v. Badgett, 242
S.W.2d 630 (Ky. 195 1) (parking lot ticket); Kergald v. Armstrong Transfer Express Co., 330
Mass. 254, 113 N.E.2d 53 (1953) (parcel room check). See also Drans v. Providence College,
119 R.I. 845, 383 A.2d 1033 (1978) (terms of faculty manual not part of professor's employ-
ment contract).

10. See generally Dauer, Contracts ofAdhesion in Light of the Bargain Hypothesis."An
Introduction, 5 AKRON L. REV. 1, 2 (1972) ("To the extent that either party does not compre-
hend the nature of the sacrifice he has made or of the benefit he receives, he cannot be said
to have agreed to the level of the exchange."); Mellinkoff, How to Make Contracts Illegible, 5
STAN. L. REV. 418 (1953) (discussing cases dealing with manipulation of typographical clar-
ity, including legibility of type and concealment); Slawson, Standard Form Contracts and
Democratic Control of Lawmaking Power, 84 HARV. L. REV. 529, 549-61 (1971) (discussing
contracts of adhesion).
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In such circumstances, to enforce the writing rather than the bargain
actually negotiated is to honor form over substance, manifestation
over negotiation, notification over communication, and to treat the
contract as a thing wholly apart from the agreement actually made
by the parties.

Karl Llewellyn, in his classic analysis of the matter, stated the
problem beautifully:

Instead of thinking about "assent" to boiler-plate clauses, we can
recognize that so far as concerns the specific, there is no assent at
all. What has in fact been assented to, specifically, are the few
dickered terms, and the broad type of the transaction, and but
one thing more. That one thing more is a blanket assent (not a
specific assent) to any not unreasonable or indecent terms the
seller may have on his form, which do not alter or eviscerate the
reasonable meaning of the dickered terms."

Llewellyn then went on to suggest that the courts bifurcate the writ-
ing by enforcing only those "blanket assent" terms which do not
impair the fair meaning of the dickered terms and which are not
manifestly unreasonable and unfair. He concluded:

We have a hundred years of sales law in which any sales transac-
tion with explicit words resulted in two several contracts for the
one consideration: that of sale, and the collateral one of warranty.
The idea is applicable here, for better reason: any contract with
boiler-plate results in two several contracts: the dickered deal,
and the collateral one of supplementary boiler-plate.

Rooted in sense, history, and simplicity, it is an answer
which could occur to anyone. 12

To rephrase the proposition in terms of the standard provided
by the Restatement (Second) of Contracts, when one party provides
the other a standardized form for signature which contains fine print
terms in his favor, beyond the terms of the dickered deal, he has
reason to know of a different meaning attached by the other and
should be bound by the other's meaning. 13 If he is any student of

11. K. LLEWELLYN, THE COMMON LAW TRADITION 370 (1960).
12. Id at 371.
13. RESTATEMENT (SECOND) OF CONTRACTS § 20(2)(b) (1979) provides: "The manifes-

tations of the parties are operative in accordance with the meaning attached to them by one
of the parties if. . .that party has no reason to know of any different meaning attached by
the other, and the other has reason to know the meaning attached by the first party." Cf id
§ 211(3) on standardized agreements quoted infra at note 15. See also RESTATEMENT
(FIRST) OF CONTRACTS § 70 (1932) which states the duty to read rule with no exception
made for standardized agreements.

[Vol. 15:517



19841 WARRANTY OF HABITABILITY

human nature, he also has reason to know that the other party is not
likely to become aware of the misunderstanding 4 through perusal
of the document, at least with respect to terms not conspicuously
placed therein. The other party, on the other hand, may justifiably
rely on the bargain as previously made and, but for his legal "duty
to read," has no reason to know the meaning attached by the pre-
senter.' 5 In cases like this courts across the country are relieving
parties from the duty to read with respect to onerous terms beyond
the negotiated agreement which are inconspicuously placed in the
writing.' 6 However, this is apparently not the case in Texas.

II. G- W-L, INC. v ROBiCHA UX

"It is often better to lose your vineyard than to go to law about
it."

Michel de Montaigne

14. "Misunderstanding" is the label used by the Second Restatement to refer to situa-
tions in which the parties attach different meanings to their agreement, as opposed to "mis-
take" which is used to refer to "a belief that is not in accord with the facts." RESTATEMENT
(SECOND) OF CONTRACTS § 151 (1979). It is, however, a distinction on a given set of facts
that the angels in heaven, much less our courts, would be hard pressed to make. Compare
Raffles v. Wichelhaus, 159 Eng. Rep. 375 (1864) (misunderstanding?) with Sherwood v.
Walker, 66 Mich. 568, 33 N.W. 919 (1887) (mistake?). For a statement of the distinction by
one who should know, see E. FARNSWORTH, CONTRACTS 649 (1982). In the context of the
present discussion, however, either label puts the matter rather kindly.

15. RESTATEMENT (SECOND) OF CONTRACTS § 211(3) (1979) provides: "where the
other party has reason to believe that the party manifesting such assent [the signing of a
standardized agreement] would not do so if he knew that the writing contained a particular
term, the term is not part of the agreement."

16. The great cases, recognizable to every student of contract law, are represented by:
Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965), noted in 79
HARV. L. REV. 1299 (1966); Weaver v. American Oil Co., 257 Ind. 458, 276 N.E.2d 144
(1971); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). But see
O'Callaghan v. Waller & Beckwith Realty Co., 15 11. 2d 436, 155 N.E.2d 545 (1958) (excul-
patory clause in a residential lease). "In our opinion the subject is one that is appropriate for
legislative rather than judicial action." Id at 441, 155 N.E.2d at 547. The next year the
Illinois Legislature dealt with the problem of exculpatory provisions in leases. However, the
Illinois Supreme Court then held the statute unconstitutional and upheld another such ex-
culpatory provision in Sweney Gasoline & Oil Co. v. Toledo, Peoria & W. R.R., 42 Ill. 2d
265, -, 247 N.E.2d 603, 605-06 (1969). Any disclaimer of implied warranties in the sale of
goods which are not conspicuously placed in the writing are specifically invalidated by
U.C.C. § 2-316 (1983). The requirement is not a burdensome one. "A term or clause is
conspicuous when it is so written that a reasonable person against whom it is to operate
ought to have noticed it." U.C.C. § 1-201(10) (1983). See Hunt v. Perkins Mach. Co., 352
Mass. 535, -, 226 N.E.2d 228, 231-32 (1967). Cf Office Supply Co. v. Basic/Four Corp.,
538 F. Supp. 776, 784 (E.D. Wis. 1982) (disclaimer effective even if disclaimer not conspicu-
ous if buyer has actual knowledge of it).
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On December 31, 1982, the Supreme Court of Texas heralded
the dawn of the new year by embracing a return to the ancient
maxim of caveat emptor for Texas citizens buying new homes.

John and Merila Robichaux sued G-W-L, Inc., doing business
as Goldstar Builders (Goldstar), the builder-vendor of their new
house, under the Texas Deceptive Trade Practices Act (DTPA) 17 for
defects in the house. 8 The Robichaux based their suit on a written
contract which provided that Goldstar would design, build, and pro-
vide the materials for the house. Goldstar completed the construc-
tion but left the house's roof with a substantial sag in it.' 9 The
Robichaux sued Goldstar under the DTPA for breach of express
and implied warranties. Goldstar, however, asserted that the
Robichaux had waived both express and implied warranties in a
promissory note (of all places) executed in conjunction with the
other contract documents.20 At trial, although the jury found that
Goldstar had not breached any express warranties, it found that
Goldstar failed to construct the house in a good and workmanlike
manner and that the house was not merchantable at the time of
completion.' Judgment was rendered awarding the Robichaux
damages and attorney fees under the DTPA.22 The Texas court of
appeals affirmed the judgment, finding that the language of the

17. TEX. Bus. & COM. CODE ANN. §§ 17.41-.63 (Vernon Supp. 1984). The purpose of
the Deceptive Trade Practices Act (DTPA) is "to protect consumers against false, mislead-
ing, and deceptive business practices, unconscionable actions, and breaches of warranty

.Id § 17.44. "Consumer" is defined as "an individual, partnership, corporation, this
state or a subdivision or agency of this state who seeks or acquires by purchase or lease, any
goods or services .... " Id. § 17.45(4). Real property transactions are specifically in-
cluded in the DTPA definition of goods. Id § 17.45(1). Section 17.50 states that a consumer
may obtain relief if adversely affected by breach of an express or implied warranty. Id
§ 17.50(2). For a general discussion of the DTPA see Patton, Case Law Under the Texas
Deceptive Trade Practices-Consumer Protection Act, 33 BAYLOR L. REV. 534 (1981). For
the DTPA's application to real estate, see Comment, The Texas Deceptive Trade Practices
Consumer Protection Act. Application to Real Estate Sales, 19 S. TEX. L.J. 281 (1978).

18. G-W-L, Inc. v. Robichaux, 643 S.W.2d 392, 392-93 (Tex. 1982).
19. Id. at 392.
20. Id at 392-93. The promissory note signed by the Robichaux contained this

provision:
This note, the aforesaid Mechanic's and Materialmen's Lien Contract and the
plans and specifications signed for identification by the parties hereto constitute the
entire agreement between the parties hereto with reference to the erection of the
said improvements, there being no oral agreements, representations, conditions,
warranties, express or implied, in addition to said written instruments.

Id. at 393.
21. Id. at 392.
22. Id. at 392-93.

[Vol. 15:517
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promissory note was not sufficiently clear and free from doubt so as
to constitute a waiver of the implied warranty that the roof and ceil-
ing would be constructed in a good and workmanlike manner.23

The Supreme Court of Texas reversed the judgments of the courts
below and rendered its decision that the Robichaux take nothing. 24

The court recognized that it had established, over a decade
before, that in any sale of a new home the builder-vendor who con-
veyed the house impliedly warranted that the house was constructed
in a good and workmanlike manner and was suitable for human
habitation .2  Further, the court found itself in agreement with the
court of appeals that any waiver of this warranty must be "clear and
free from doubt. 26 The court found, however, that the language
"no . . . warranties, express or implied, in addition to said written
instruments" did meet the test of clarity.27 The Robichaux argued
that, regardless of the clarity of the language, the disclaimer was
invalid because it was not conspicuous in the writing so that they
would reasonably have noticed it. The Robichaux based their argu-
ment on a previous appellate court decision which had held that,
under authority of the Texas version of the Uniform Commercial
Code (Texas UCC),28 disclaimers of implied warranties by builder-
vendors in real estate transactions must be conspicuously placed in
the writing.29 The analogy was not well received by the Supreme
Court of Texas. The court simply held that the Texas UCC had no

23. G-W-L, Inc. v. Robichaux, 622 S.W.2d 461, 463 (Tex. App.-Beaumont 1981),
rev'd, 643 S.W.2d 392 (Tex. 1982).

24. 643 S.W.2d at 394.
25. Id. at 393 (citing Humber v. Morton, 426 S.W.2d 554 (Tex. 1968)).
26. 643 S.W.2d at 393.
27. Id. The text of the disclaimer clause is set out supra. note 20.
28. References in this article, both in text and footnotes, will be to the Uniform Com-

mercial Code and to its section numbering system [hereinafter referred to as UCCI. The
Texas version of the UCC is part of the Texas Business and Commerce Code which dupli-
cates the UCC's numbering system except that the UCC's "articles" are labelled "chapters"
in the Texas version. The various subsections of the UCC designated by number are desig-
nated in the Texas version by corresponding letter of the alphabet and lettered subsections
of the UCC are designated in the Texas version by corresponding number.

29. See MacDonald v. Mobley, 555 S.W.2d 916, 919 (Tex. Civ. App.-Austin 1977,
writ refd n.r.e.). The question of the standards for disclaimers of implied warranties in real
estate transactions was reserved by the Supreme Court of Texas in Watel v. Richman, 576
S.W.2d 779, 780 (Tex. 1978). For an interesting discussion of the application by analogy of
the provisions of the UCC to transactions other than those involving goods, see Murray,
Under the Spreading Analogy of Article 2 ofthe Uniform Commercial Code, 39 FORDHAM L.
REV. 447 (1971); Note, The Unform Commercial Code as a Premisefor Judicial Reasoning,
65 COLUM. L. REV. 880 (1965).

1984]
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application beyond transactions in goods and issued the following
warning: "The parties to a contract have an obligation to protect
themselves by reading what they sign. . . .Unless there is some ba-
sis for finding fraud, either actual or constructive, the parties may
not excuse themselves from the consequences of failing to meet that
obligation.

3

III. FROM CAVEAT EMPTOR IN NEW HOME SALES THROUGH

HUMBER V. MORTON AND A BIT BEYOND: A FLEETING
AND MERCURIAL DIVERSION

"To things of sale a seller's praise belongs."
William Shakespeare

The wisdom that a purchaser must be careful in trading is
probably as old as trade itself.3' The concept caveat emptor,3 2 how-
ever, did not appear in print until the late sixteenth century,33 and it
did not become established as a legal doctrine until the seventeenth
or eighteenth century when it was occasionally cited by the courts. 34

30. 643 S.W.2d at 393. The proposition was not considered by the court, nor appar-
ently was it addressed by the parties, that it might be "actual or constructive" fraud for the
party presenting to the other standardized forms for signature to attempt by the use of such
forms to bind the other to crucial fine print terms which had not been the subject of previous
negotiations. See RESTATEMENT (SECOND) OF CONTRACTS §§ 161, 211(c) (1979).

31. For an extraordinary study tracing the lineage of the doctrine caveat emptor see
Hamilton, The Ancient Maxim of Caveat Emptor, 40 YALE L.J. 1133 (1931).

32. Caveat emptor is translated as "let the buyer beware." BLACK'S LAW DICTIONARY

202 (5th ed. 1979). Professor Hamilton had this to say about the phrase:
An adage was never fitted more neatly to the part than caveat emptor; it is, among
many excellent examples, the ideal legal maxim. It is brief, concise, of meaning all
compact. Its terms are too broad to be pent up within the narrow confines of rules
of law; they are an easy focus for judicial thought, a principle to be invoked when
the going is difficult, a guide to be followed amid the baffling uncertainties of liti-
gation. The phrase seems to epitomise [sic] centuries of experience; it is written in
the language of Rome, the great law-giver; it comes with the repute of the classics
and with the prestige of authority.

Hamilton, supra note 31, at 1156. Professor Hamilton went on to point out that the origin of
the phrase is virtually impossible to trace. "No Roman author whose works survive seems to
have scribbled the two words down; yet the Latinity of the phrase is beyond doubt ...
Nor could the phrase easily have come into England by any reputable intellectual route. It
is quite alien to the spirit of the civil law." Id at 1156-57.

33. In a discussion involving horse trading "Fitzherbert wrote 'if he be tame and have
ben rydden upon, then caveat emptor'." Hamilton, supra note 31, at 1164 (quoting J.
FITZHERBERT, BOKE OF HUSBANDRY § 118 (1534)).

34. Professor Hamilton tells us that:
Caveat emptor is not to be found among the reputable ideas of the Middle Ages.
As custom of trade or rule of law it is not to be met upon the highways of mediae-
val culture. To priest and lord, to yeoman and villain, and even to burgler and
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Nevertheless, by the nineteenth century courts and commentators
alike were justifying expansive application of caveat emptor by
claiming that it sharpened the awareness of the public and taught
the buyer to be self-reliant and careful in business transactions.35

The premise for the doctrine was the assumption that the buyer and

lawyer, it would have fallen strangely upon the ear. They did not talk that
language.

Hamilton, supra note 31, at 1136.
Institutional authority, in part from the church, was characteristic of the medieval pe-

riod. Far from condoning a maxim of beware to the buyer, the church manuals, even as late
as the seventeenth century, decreed standards of mercantile conduct for Christians. Id at
1138. The records for the period are replete with examples, perhaps appropriate for all ages,
made of transgressing merchants. Sellers of bad oats or hides were sent to pillory and "a
faith healer, whose charm for fever and ailments was a leaf of parchment wrapped up in
cloth of gold, was mounted on a horse and led through the city with trumpets and pipes,
with a whetstone about his neck, and urinals hung about him fore and aft." Id at 1151.

In fact, the use of the phrase caveat emptor was generally a response by the courts to
problems caused by the inflexibility of the common-law forms of action rather than to im-
plicit risk assumptions in the bargaining process. Id at 1174. In the late eighteenth century,
a respected authority pronounced the doctrine to be "a very unconscientious maxim" which
was happily "now exploded" and said that a seller's responsibility for "the value of his
wares" was an accepted presumption. 2 R. WOODDESON, A SYSTEMATICAL VIEW OF THE
LAWS OF ENGLAND 415-16 (1793).

35. The doctrine of caveat emptor
hovered uncertainly on the fringes of respectability, but found no reputable place
within the great authoritarian scheme by which Christian society was ordered. As
a rule of law in the King's courts it was no more than shorthand for the want of
any easy jurisdiction or the lack of a convenient writ. The common sense of indi-
vidualism won for it judicial acceptance, fitted it out with legal trappings, and
made it a vehicle for public policy. Its triumph was more complete in America
than in England, in public than in private law. Not until the nineteenth century,
did judges discover that caveat emptor sharpened wits, taught self-reliance, made a
man-an economic man-out of the buyer, and served well its two masters, busi-
ness and justice.

Hamilton, supra note 31, at 1186.
One of the great old caveat emptor cases discussed in classrooms in every law school is

Chandelor v. Lopus, 79 Eng. Rep. 3 (1603). Seller, a goldsmith, had sold to the plaintiff-
buyer a stone which seller "affirmed" to be a bezoar. The price was an extraordinary (for
the time) 100 pounds. Buyer sued for breach of warranty when the stone turned out not to
be a bezoar. The court held for the seller. Id at 4. Professor Gilmore has suggested that the
case is understandable not as a flower in the caveat emptor bouquet but in terms of common
sense risk allocation. A bezoar was a stone alleged to have magic or medicinal properties.
The thing about bezoars was that no one could tell a true one for certain. And even a true
one might work for some folks but not for others. Accordingly, Professor Gilmore suggests
that it was logical for the court to find that the seller's affirmation was but a statement of
opinion, not warranty. The buyer assumed the risk of the true nature of the stone. Gilmore,
Products Liability. A Commentary, 38 U. CHI. L. REV. 103, 107-08 (1970). For the current
manifestation of this common sense distinction, see U.C.C. § 2-313(2) (1983). Things, how-
ever, may have worked out for the best. Professor Hamilton tells us that a later report
indicates that the buyer ultimately won the case. Hamilton, supra note 31, at 1166.
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seller were in equal bargaining positions and that both parties could
protect themselves. 6

Caveat emptor was more widely accepted in American law than
in English common law, where it originated. 37 It paralleled and re-
flected traditional American values of the eighteenth and nineteenth
centuries: individualism, laissezfaire government, and free trade.38

By the late nineteenth century caveat emptor was so entrenched in
American legal doctrine that the United States Supreme Court
noted that all the common-law states of the Union except one sanc-
tioned the doctrine.39

The application of caveat emptor to real estate transactions in
the eighteenth and nineteenth centuries did not necessarily unfairly
affect buyers of new homes." Houses were then normally designed
and constructed in a simpler manner than they are today. Accord-
ingly, defects could be more easily discovered during a presale in-
spection of the home.4 Also, a typical buyer in the preindustrial
trade society of early America would likely be able to repair minor
problems that were discovered after purchasing a home.42 In addi-
tion, the home purchase transaction itself was generally character-
ized by safeguards typical to important bargains made at arm's
length. The process of having a home built was an individualized

36. Schipper v. Levitt & Sons, Inc., 44 N.J. 70, -, 207 A.2d 314, 326 (1965). See Mal-
lor, Extension of lmplied Warranty of Habitability to Purchasers of Used Homes, 20 AM. Bus.
L.J. 301, 363 (1982).

37. Hamilton, supra note 31, at 1186.
38. Maldonado, Builder Beware: Strict Tort Liability for Mass-Produced Housing, 7

REAL ESTATE L.J. 283, 286 (1979).
39. Barnard v. Kellogg, 77 U.S. (10 Wall.) 383, 388-89 (1870). The concept ofcaveat

emptor declined much earlier in the sale of chattels than in real property and is now almost
extinct, replaced by the law of implied warranty. For an early discussion see McClain, Im-
plied Warranties in Sales, 7 HARV. L. REV. 213 (1893). Liability of the seller of chattels to
the ultimate consumer was first established on the basis of negligence and later imposed on
the theory of strict liability and product liability. See W. PROSSER, HANDBOOK ON THE LAW
OF TORTS §§ 96-97 (4th ed. 1971). Warranties in the sale of goods based on a contract
between a seller and his immediate buyer were established by the Uniform Sales Act,
promulgated in 1906 and eventually adopted by more than 30 states, and later by the Uni-
form Commercial Code. R. SPEIDEL, R. SUMMERS & J. WHITE, TEACHING MATERIALS ON
COMMERCIAL AND CONSUMER LAW 632 (2d ed. 1981). The story of the decline of caveat
emptor in the sale of goods and the rise of the law of warranty is artfully traced in K.
LLEWELLYN, CASES AND MATERIALS ON THE LAW OF SALES 204-420 (1930).

40. Roberts, The Case of the Unwary Home Buyer. The Housing Merchant Did It, 52
CORNELL L.Q. 835, 837 (1967).

41. Mallor, supra note 36, at 363.
42. Id.
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transaction; the prospective homeowner would purchase his own
land, have an architect design plans, and personally select the con-
tractor, who would construct the home according to the buyer's
specifications.43 The buyer was usually further protected by paying
the contractor in installments as the construction progressed. Final
payment was customarily made only after the house had been com-
pleted to the satisfaction of the purchaser.44

By the mid-twentieth century builders and purchasers of new
homes were no longer on equal footing. At the end of World War II
the demand for houses increased greatly, causing the housing indus-
try to undergo major changes.45 The building industry turned to
prefabrication and mass production,46 thereby leading to numerous
instances of poor quality homes due to hurried construction and in-
ferior materials. 7

The typical home buyer had also changed.4 8 Expanding urban-
ization and increasing specialization in employment and career op-
portunities, along with developing technology in the building
industry, resulted in the typical home buyer having neither the time
nor the competence to inspect adequately a new home to ascertain
the existence of latent defects. 49 No longer could the typical buyer,
nor the builder himself, emulate the jack-of-all-trades who was his
nineteenth century counterpart. Because of developing technology
and specialization in the building industry, the builder had become
a contractor-overseer who, instead of building homes from the
ground up as had his earlier counterpart, supervised instead the in-

43. Maldonado, supra note 38, at 287.

44. Roberts, supra note 40, at 837. If the house proved defective a home buyer could
either sue the architect for negligence or the contractor for not completing the building ac-
cording to specifications. Id.

45. See Bearman, Caveat Emptor in Sales of Realt,--Recent Assaults Upon ihe Rule, 14
VAND. L. REV. 541, 542 (1961).

46. See id at 542; Maldonado, supra note 38, at 287; Mallor, supra note 36, at 364;
Roberts, supra note 40, at 837. These commentators point out that mass production drasti-
cally altered the nature of the housing industry by introducing a new type of builder, the
developer, who would build large numbers of houses, later selling a house and land to a
purchaser as a package deal.

47. See Bearman, supra note 45, at 542.

48. For a discussion of change in modem home buyers, see Mallor, supra note 36, at
363-66. See also J. LIEBERMAN, THE LITIGIOUS SOCIETY 186-90 (1981) (a general discussion
of specialization in society).

49. Schipper v. Levitt & Sons, 44 N.J. 70, -, 207 A.2d 314, 325-26 (1965). See Manor,
supra note 36, at 364.
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cremental performance of specialized subcontractors °.5  Further,
most buyers could not afford the expense of an expert to periodi-
cally inspect the construction of their homes, if indeed they could
find one willing to perform the service. 5' A simple and perhaps
more affordable postcontract inspection, even by a skilled inspector,
was not worth the coin or the effort because the complex nature of
home construction rendered latent even important potential defects,
concealed by the construction process. 52 In short, the buyer had to
rely on the seller's skill and expertise in providing a home that was
safe and suitable for habitation. 3

Yet the doctrine of caveat emptor still applied to the sale of a
new home. A developer was simply not liable for substandard
work,5" and if a purchaser was left with an uninhabitable home,
then absent fraud or breach of express warranty he was without le-
gal recourse. 5 The needs of new home buyers, a rapidly expanding
segment of the populace,5 6 made the time ripe for a fundamental
change in the rule of law. Courts across the land responded in rapid
succession to the injustice of the buyers' plight by the logical exten-
sion 7 of the law of implied warranty to the sale of new homes. 8

50. Professor Gilmore has traced this development with respect to the building indus-
try back to the turn of the present century. G. GILMORE, THE DEATH OF CONTRACT 78-79
(1974).

51. See Bearman, supra note 45, at 545. The author provides empirical data to support
this statement. Id at 545 n.15.

52. Id. at 545.
53. See Mallor, supra note 36, at 365. See also Bethlahmy v. Bechtel, 91 Idaho 55,

415 P.2d 698, 707 (1966). "To apply the rule of caveat emptor to an inexperienced buyer,
and in favor of a builder who is daily engaged in the business of building and selling houses,
is manifestly a denial of justice." Id at -, 415 P.2d at 710.

54. See generally Roberts, supra note 40, at 836 (discussing inequities of caveat emptor
doctrine as applied to housing).

55. Tudor v. Heugel, 132 Ind. App. 579, -, 178 N.E.2d 442, 444 (1961); Anderson
Drive-In Theatre, Inc. v. Kirkpatrick, 123 Ind. App. 388, -, 110 N.E.2d 506, 508 (1953);
Steiber v. Palumbo, 219 Or. 429, -, 347 P.2d 978, 983 (1959).

56. For reference to the statistical evidence of this phenomenon, see Bearman, supra
note 45, at 542 n.6.

57. This perhaps oversimplifies the matter. In moving to a fundamental change in the
rule of law, rarely will our courts base the change upon a single theory which sweeps all
before it. Instead, trial-and-error, incremental adjustment, and alternative theories are gen-
erally the norm during the period of transition. This was certainly true in the early years of
the decline of caveat emptor in its application to new home sales. Initially the courts em-
braced at least three different theories. (1) Negligence. Dow v. Holly Mfg., 49 Cal. 2d. 720,
-, 321 P.2d 736, 739-40 (1958) (defendant general contractor held liable for negligence of
plumber in installation that resulted in death of three people). (2) Breach of warranty. If
the action is brought directly against the builder-vendor most courts have allowed relief to
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The courts of England were actually the first to circumvent the
application of caveat emptor to real property transactions by estab-
lishing an implied warranty that a home purchased before comple-
tion would be completed in a workmanlike manner.5 9 The English
courts used the rather tenuous reasoning that a purchaser of an in-
complete house more needed the protection because, unlike the
buyer of a finished house, he could not inspect it at the time of the
bargain, and therefore, was forced to rely on the builder's skill.6"
Following the English lead, courts in this country also began to ap-

the purchaser under an implied warranty of habitability. For an extensive list of these deci-
sions see Shedd, The Implied Warranty of Habitability. New Implications New Applications, 8
REAL. EST. L.J. 291, 303-06 (1980). (3) Strict liability. Schipper v. Levitt & Sons, Inc., 44
N.J. 70, -, 207 A.2d 314, 328 (1965) (privity-free strict liability for personal injuries im-
posed on builder-vendor). See generally Maldonado, supra note 38, at 296-303 (discussing
imposition of strict liability against builder-vendor).

58. For a general discussion of implied warranty, see Haskell, The Casefor an Implied
Warranty of Quality in Sales of Real Property, 53 GEO. L.J. 633 (1965); Roberts, supra note

40; Comment, Home Sales: A Crack in the Caveat Emptor Shield, 29 MERCER L. REV. 323
(1977); Note, An Implied Warranty in Fitness and Suitabilityfor Human Habitation as Applied
to the Sales ofNew Homes in Texas, 6 Hous. L. REV. 176 (1968); Annot., 25 A.L.R.3d 383
(1969). Because the courts do not regard such protection to be essential to the protection of
knowledgeable business persons, the extension of implied warranty to commercial building
contracts generally has not been made. See Hays v. Gilliam, 655 S.W.2d 158, 160-61 (Tenn.
App. 1983). Only three states have made the extension to commercial property. Markman
v. Hoefer, 252 Iowa 118, -, 106 N.W.2d 59, 62 (1960) (warranty extended to defectively
built onion storage and curing building); Robertson Lumber Co. v. Stephen Farmers Coop.
Elevator Co., 274 Minn. 17, -, 143 N.W.2d 622, 626 (1966) (builder's express warranty of
fitness for intended purpose extended to structure that collapsed when 95,000 bushels of
wheat were stored in it); Air Heaters, Inc. v. Johnson Elec., Inc. 258 N.W.2d 649, 653 (N.D.
1977) (installer of electrical system in plaintiff's plant facility held liable under implied war-
ranty of fitness).

59. Miller v. Cannon Hill Estates Ltd., [1931] 1 All E.R. 93, 97 (K.B.) (purchaser con-
tracted to buy on the basis of a model shown by developer; completed home was uninhabit-
able due to dampness); Perry v. Sharon Dev. Co., [1937] 4 All E.R. 390, 395 (C.A.)
(purchaser contracted to buy a home lacking only fixtures and decorations; court neverthe-
less classified it as incomplete for the purposes of qualifying for the implied warranty).

60. Actually the converse proposition would more likely be true. The purchaser of an
unfinished home, depending on the stage of the construction production process reached at
the time of contracting, would have a better opportunity to inspect for defects prior to their
being covered over by the ensuing construction. Nevertheless, there was judicial precedent
for this kind of distinction. For example, consider the so-called "repair doctrine" developed
by the courts at the turn of this century whereby a builder who was to build a structure from
the ground up was not excused from his performance if the structure was destroyed during
the construction process, through no fault of his own, but was excused if he had contracted
only to repair or complete an existing structure. See Butterfield v. Byron, 153 Mass. 517, -,
27 N.E. 667, 668-69 (1891); G. GILMORE, supra note 50, at 77-79. For an example of such
illogic run amuck by logical extension, see Angus v. Scully, 176 Mass. 357, -, 57 N.E. 674,
674 (1900).
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ply the doctrine of implied warranty to transactions involving
homes purchased prior to completion.6 1 The warranty that arose by
implication and inference was that the house would be completed in
a workmanlike manner and would be suitable for human
habitation.62

The illogic of limiting the implied warranty to unfinished
homes soon became apparent to both courts and commentators-
one who purchased a completed home was relying as much as a
purchaser of an unfinished home on the builder-vendor's superior
knowledge and skill to produce a habitable structure. 63 The Colo-
rado Supreme Court, in the landmark case of Carpenter v. Dono-
hoe,64 became the first to extend the law of implied warranty to the
sale of a completed home. The decision was authored by logic. The
court reasoned that applying different rules to the purchase of a
home virtually complete, as opposed to actually complete, was, to
coin a phrase, completely incongruous. 65 The court reasoned fur-
ther that an action for damages for breach of warranty is contractual
in nature66 and, accordingly, the aggrieved buyer's lost expectation

61. The first court in this country to apply the implied warranty that a house would be
finished in a workmanlike manner was the Ohio Supreme Court. Vanderschrier v. Aaron,
103 Ohio App. 340, -, 140 N.E.2d 819, 821 (1957) (defective sewer line causing flooding in
cellar). See also Lincoln v. Pohly, 325 S.W.2d 170, 172 (Tex. Civ. App.-Texarkana 1959,
writ refd n.r.e.) (vendor who contracts to construct house has duty to complete house with
good workmanship and good materials); Hoye v. Century Builders, Inc., 52 Wash. 2d 824,
-, 329 P.2d 474, 476 (1958) (where builder represents himself as experienced, there is an
implied warranty that the completed house will be fit for human habitation).

62. See, e.g., Vanderschrier v. Aaron, 103 Ohio App. 340, -, 140 N.E.2d 819, 821
(1957).

63. Bearman, supra note 45, at 544-45. The first attempt to extend the doctrine to sale
of a completed house was in Inman v. Binghampton Housing Auth., I A.D.2d 559, -, 152
N.Y.S.2d 79, 82-83 (N.Y. App. Div. 1956), rev'don other grounds, 3 N.Y.2d 137, 143-45, 143
N.E.2d 895, 898-99, 164 N.Y.S.2d 699, 703-04 (1957). Though the case was reversed on
other grounds, the court approved the lower court's reasoning that the distinction between
chattels and finished structures that caused personal injury was no longer necessary.

64. 154 Colo. 78, 388 P.2d 399 (1964).
65. Id at -, 388 P.2d at 402.
66. Actually the argument still rages as to whether the law of implied warranty is essen-

tially tortious or. contractual in nature. Compare Randy Knitwear, Inc. v. American Cyana-
mid Co., 11 N.Y.2d 5, -, 181 N.E.2d 399, 401 n.2 (1962) and the authorities therein cited
(legal history supports a finding that warranties arise in tort) with Titus, Restatement (Sec-
ond) Torts § 402A and the Uniform Commercial Code, 22 STAN. L. REV. 713, 728-34 (1970)
(concluding that the preponderance of the evidence shows that warranties arise in contract).
For those who appreciate compromise, Professor Prosser resolved the matter by labeling
warranty a "freak hybrid born of the illicit intercourse of tort and contract." Prosser, The
Assault Upon the Citadel (Strict Liability to the Consumer), 69 YALE. L.J. 1099, 1126-27
(1960).
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should be compensated by allowing him to recover damages to the
extent that the home failed to have the value warranted.67 The court
regarded the essence of the warranty to flow from a judicially im-
posed common-law duty on the part of the builder-vendor 68 to com-
ply with the building code in the locale and to build the house in a
workmanlike manner, suitable for human habitation.69

In the landmark case of Humber v. Morton, ° the Supreme
Court of Texas adopted the implied warranties of good and work-
manlike quality and suitability for human habitation7 in the sale of

67. 154 Colo. at -, 388 P.2d at 402.
68. See id at -, 388 P.2d at 402. As exemplified in Carpenter (liability imposed on a

builder-vendor), courts generally have limited application of this implied warranty to pro-
fessional builders and residential real estate developers, who are regarded as having superior
knowledge, opportunity to prevent injury, and ability to redistribute cost of injuries. See
also Bolkum v. Staab, 133 Vt. 467, -, 346 A.2d 210, 213 (1975) (liability imposed on devel-
oper); Moxley v. Laramie Builders, Inc., 600 P.2d 733, 736 (Wyo. 1979) (liability imposed on
contractor of custom-built house). For a detailed discussion of potential defendants in im-
plied warranty cases, see Note, Liability of the Builder- Vendor Under the Implied Warranty of
Habitabilit -Where Does It End?, 13 CREIGHTON L. REV. 593, 598-99 (1979).

69. 154 Colo. at -, 388 P.2d at 402; Bethlahmy v. Bechtel, 91 Idaho 55, -, 415 P.2d
698, 711 (1966); Hoye v. Century Builders, 52 Wash. 2d 830, -, 329 P.2d 474, 476 (1958).

70. 426 S.W.2d 554 (Tex. 1968). In Humber the court determined that the contract for
the sale of a home did not merge with the deed so as to destroy any implied warranties in the
contract and that the Texas statute regarding implied warranties of covenants of title was
inapplicable to implied warranties of habitability. Id at 556. The decision includes an ex-
cellent discussion of the history of the demise of the doctrine of caveat emptor in real prop-
erty transactions, as well as a discussion of the landmark cases in other jurisdictions that
established implied warranties. See also Comment, A "New" Tort in Texas-Implied War-
ranty in the Sale ofa New House, 23 Sw. L.J. 750 (1969) (discussing Humber and the implied
warranty of habitability); Note, supra note 62 (general discussion of the implied warranty of
habitability).

71. "Suitability for human habitation" is arguably a sufficiently broad-based standard
to accommodate a broad spectrum of shoddy and inferior construction. What is quite suita-
ble for some may be quite unacceptable to others. To have any effective meaning, however,
the standard must be applied in context with the transaction at hand, the contract at issue,
the type of construction promised, and the reasonable expectations of the purchaser. It
should be remembered that the defect which rendered the house unsuitable in the Humber
case was a poorly constructed fireplace, hardly a quintessential requirement (at least in the
Texas climate) for urban living and human habitation. The court, however, viewed the
transaction in context, and accordingly, honored the reasonable expectations of the purchas-
ers. If a fireplace is contracted for, it should at a minimum be capable of functioning as such
without danger to persons or property. The courts and commentators are in agreement with
this approach.

The "suitable for human habitation" warranty should not be read narrowly. In
these days of "boat people," "bag ladies," and other human tragedies, nearly any
kind of structure could be found suitable for some humans to inhabit. After all,
compared to a park bench, a run down shack would seem most suitable. It is
suggested, however, that the appropriate test is not whether any humans could find
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a newly completed home.72 The Humber decision indicated a strong
interest in protecting the citizens of Texas who purchased new
homes and made Texas one of the few states at the time to extend
the doctrine of implied warranty to finished homes,73 propositions
that the court has now rendered ironic a decade and a half later.
Although the court did rely heavily on decisions from other jurisdic-
tions, in a carefully drafted opinion the court noted that under
Texas law the doctrine of caveat emptor had begun to "fade out"

the house suitable; instead the test should be whether the structure is suitable for
habitation by the particular human who purchased it. That is, the test should look
more at the reasonable expectations of the builder and buyer rather than a more
abstract search for the minimum requirements of human habitation.

D. BRAGG, P. MAXWELL & J. LONGLEY, TEXAS CONSUMER LITIGATION 145 (2d ed. 1983).
The case of Goggin v. Fox Valley Constr. Corp., 48 I. App. 3d 103, 365 N.E.2d 509 (1977),
is one of the few to address the issue in detail. The court stated:

In light of our disposition of the cause, we wish to comment as to the element of
habitability, because the real dispute in this case rests upon the determination of
the types of defects which render a new home uninhabitable. In the cases dealing
with the implied warranty of habitability in leases, the rule is that the implied
warranty of habitability is fulfilled by substantial compliance with applicable
building and housing codes. . . . This rule was derived from the principle of law
that compliance with local laws is a contractual condition implied by law. . . . It
necessarily follows, in the context of a contract for the sale of a new home, that a
failure to comply with applicable building codes would constitute a breach of the
implied warranty of habitability. Yet, this is not to suggest that the implied war-
ranty of habitability in the sale of a new home is the same as the implied warranty
of habitability in leaseholds. . . . It is possible for a new home to be in substantial
compliance with building codes and still be uninhabitable ...

The primary function of a new home is to shelter its inhabitants from the
elements. If a new home does not keep out the elements because of a substantial
defect of construction, such a home is not habitable within the meaning of the
implied warranty of habitability. . . . Another function of a new home is to pro-
vide .its inhabitants with a reasonably safe place to live, without fear of injury to
person, health, safety, or property. If a new home is not structurally sound because
of a substantial defect of construction, such a home is not habitable within the
meaning of the implied warranty of habitability. If a new home is not aesthetically
satisfying because of a defect of construction, such a defect should not be consid-
ered as making the home uninhabitable. . . . These are, in our opinion, the basic
parameters of habitability. We might further add that we find no legal authority
permitting us to extend the implied warranty in the sale of a new home beyond the
accepted concept of habitability.

Id at-, 365 N.E.2d at 511.
72. Like other states, Texas first adopted the incomplete house rule. Moore v. Werner,

418 S.W.2d 918, 919 (Tex. Civ. App.-Houston [14th Dist.] 1967, no writ) (buyer sued
builder-vendor for defects in construction of patio and driveway of a home purchased before
completion). The incomplete house rule is discussed supra notes 59-63 and accompanying
text.

73. For a general discussion of the liability of a builder-vendor or other vendor of a
new dwelling at the time Humber was decided, see Annot., 25 A.L.R.3d 383 (1969).
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well over a hundred years previously74 and that a Texas appellate
court as early as 1943 had indicated that application of the law of
implied warranty to the sale of a new home might be used to avoid
the doctrine. 75 The court referred to the complexity of modern
building practices,7 6 noted that generally the purchase of a home
was the investment of a lifetime, and opined that an ordinary pur-
chaser was not in a position to ascertain defects prior to making the
investment decision.77 On these bases the court stated:

If at one time in Texas the rule of caveat emptor had appli-
cation to the sale of a new house by a vendor-builder, that time is
now past. . . . The common law is not afflicted with the rigidity
of the law of the Medes and the Persians "which altereth not"

The caveat emptor rule as applied to new homes is an
anachronism patently out of harmony with modem home buying
practices. It does a disservice not only to the ordinary prudent
purchaser but to the industry itself by lending encouragement to
the unscrupulous, fly-by-night operator and purveyor of shoddy
work.78

The court was not specific regarding whether the implied war-
ranty of fitness and habitability which it had inferred arose in con-
tract or in tort.79 The court noted that the warranty arose from a
sale, thereby implying a contract theory.80 However, the court fur-
ther stated that as a general proposition Texas law has considered
warranty to be a tort concept.8' It was left to later cases to answer

74. 426 S.W.2d at 558 (citing Wintz v. Morrison, 17 Tex. 369 (1856)). Wintz was a sale
of personal property case.

75. 426 S.W.2d at 558 (citing Loma Vista Dev. Co. v. Johnson, 177 S.W.2d 225 (Tex.
Civ. App.-San Antonio 1943), rev'don other grounds, 142 Tex. 686, 180 S.W.2d 922 (1944)).
In Loma Vista the Texas court of civil appeals stated in dictum that a seller who offered a
new house for sale as a complete structure impliedly warranted that it was "properly con-
structed" and "of good material." 177 S.W.2d at 227. See also Moore v. Werner, 418
S.W.2d 918, 920 (Tex. Civ. App.-Houston [14th Dist.] 1967, no writ) (contractor for con-
struction of home impliedly warrants work will be completed in workmanlike manner with
good material).

76. 426 S.W.2d at 561.
77. Id. See also 7 S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 926A, at

818 (3d ed. 1963) (to find implied warranty to construct house in workmanlike manner is the
enlightened approach because it discourages shoddy workmanship).

78. 426 S.W.2d at 561-62.
79. For a discussion of the differences between tort and contract theories of recovery

see W. PROSSER, HANDBOOK ON THE LAW OF TORTS 613-40 (4th ed. 1971).
80. 426 S.W.2d at 556.
81. Id. Part of the confusion between tort and contract is caused by the cases which

1984]



TEXAS TECH LAW REVIEW [Vol. 15:517

important issues based on the distinction--questions relating to the
applicable statute of limitations, the requirement of privity of con-
tract, the efficacy of contractual disclaimers of the warranty, the
measure of damages recoverable, and the identity of the parties to
whom the warranty extended. A period of confusion among courts
and commentators was to follow.8 2

In time the Texas courts began filling in the gaps left by Hum-
ber, and in so doing they followed the theme of expansive protec-
tion to the housing consumer. In Richman v. Watel, 3 the primary
issue was the application of the appropriate statute of limitations.84

In a curious mix of contract and tort principles the court of civil
appeals decided that the four-year statute for breach of contract
would govern, but that it would not begin to run until the buyer
discovered or should have discovered the breach, clearly a tort

the court cited to support its rationale. The court cited with approval cases from other juris-
dictions imposing a similar implied warranty on the basis of contract. See 154 Colo. at -,
388 P.2d at 401; Bethlahmy v. Bechtel, 91 Idaho 55, -, 415 P.2d 698, 704-05 (1966). Courts
in other jurisdictions have held the implied warranty arising from the sale of a new home to
be a tort concept in order to avoid application of the real property doctrine of merger of the
sale contract into the deed whereby the obligations of the sale contract are extinguished
when the deed is delivered. See Smith v. Old Warson Dev. Co., 479 S.w.2d 795, 800 (Mo.
1972). This analysis was not used by the court in Humber. Instead, the court reasoned that
the application of the doctrine of merger was a matter controlled by the "intention of the
parties" and that it would be illogical to assume that the mere passing of the deed extin-
guished all implied warranties arising from the sale. 426 S.w.2d at 556. Yet the court also
cited Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942) for sup-
port. In Decker the court employed a tort concept of implied warranty, a forerunner to strict
liability, in order to fulfill the policy of protecting public health. Id at 612, 164 S.w.2d at
833-34. The cause of action was said to be in tort so that the plaintiff would not have to meet
the burden of proving privity. Id. at 618, 164 S.W.2d at 832-33. Decker served as the basis
of implied warranty law in Texas until the UCC and the cases of Nobility Homes of Texas,
Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977); Signal Oil & Gas Co. v. Universal Oil Prods., 572
S.W.2d 320 (Tex. 1978); and their progeny. More recently the court has opined that the
Humber warranty sounded in tort all along. Garcia v. Texas Instruments, Inc., 610 S.W.2d
456, 463 (Tex. 1980). See generally Comment, The Implied Warranty of Habitability-Con-
tract or Tort?, 31 BAYLOR L. REV. 207, 209-12 (1979) (discussing implied warranty as ap-
plied in Decker and Nobility Homes).

82. See Note, supra note 68, at 182-83; Comment, supra note 81, at 208-10. See also
Mallor, supra note 36, at 375-78 (discussing whether implied warranty of habitability is a
tort or contract concept, or both).

83. 565 S.W.2d 101 (Tex. Civ. App.-Waco), writ refdn.r.e per curiam, 576 S.W.2d
779 (Tex. 1978). Although the writ to the Supreme Court of Texas was refused, the court
expressly reserved the question of the manner in which the Humber warranty could be dis-
claimed. 576 S.W.2d at 780.

84. 565 S.W.2d at 102.
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concept.85

In Kamarath v. Bennett,86 the Texas Supreme Court extended a
Humber-like implied warranty of habitability and fitness to residen-
tial tenants under leases, thereby reversing the common-law rule
which denied the existence of such warranty and which relegated
the tenant to actions based exclusively upon fraud and deceit.87

Finally, and most recently, a Texas court of civil appeals ad-
dressed the issue of the efficacy of a purported contractual dis-
claimer of the Humber warranty. In MacDonald v. Mobley,88 upon
action by the buyer of a new home, the builder-vendor was held to
be in breach of the Humber implied warranty of fitness, and accord-
ingly, the Texas Deceptive Trade Practices Act. 89 The builder-ven-
dor defended on the basis of a contractual provision stating that the
property would be conveyed in the condition existing on the date of
signing, with reasonable wear and tear excepted. The builder ar-
gued that such language was effective to exclude any express or im-
plied warranties.90 The court rejected the argument and held that
the disclaimer was invalid because it was not conspicuous in the
writing, not being printed in large or contrasting type, nor in any
other manner sufficient to cause a reasonable person to notice it.9
Unfortunately, rather than basing its decision on the common sense
and justice of its holding, the court erroneously 92 relied on the dis-
claimer provisions of the Texas UCC which specifically require dis-
claimers of implied warranties in contracts for the sale of goods to

85. Id See also Comment, supra note 81, at 208 (discussing application of discovery
rule as applied to the implied warranty to construct house in a workmanlike manner).

86. 568 S.W.2d 658 (Tex. 1978). For a discussion of Kamarath, see Comment, Implied
Warranty of Habitability in Texas-A Development Long Overdue in Texas Landlord- Tenant
Law, 16 Hous. L. REV. 225 (1978); Comment, Implied Warranty of Habitability in Texas-
The Unanswered Questions, 10 TEX. TECH L. REV. 975 (1979).

87. The legislature responded to the decision in Kamarath with TEX. REV. CIV. STAT.
ANN. art. 5236f (Vernon Supp. 1984), creating a landlord's duty to repair and abrogating the
Kamarath implied warranty. See McSwain & Butler, The Landlord's Statutory Duty to Re-
pair-Article 5236f. The Legislative Response to Kamarath v. Bennett, 32 BAYLOR L. REV. 1
(1980).

88. 555 S.W.2d 916 (Tex. Civ. App.-Austin 1977, writ ref d n.r.e.).
89. Id at 919. See supra note 17 for a discussion of the applicable provisions of the

DTPA.
90. 555 S.W.2d at 918-19.
91. Id at 919.
92. The UCC, of course, has no application to real estate transactions. Article 2 thereof

applies only to transactions in goods. See U.C.C. § 2-102 (1983).
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be conspicuous in the writing.93 It was an error of analysis, rather
than of equity and logic, of which much was later to be made. But
not immediately-in the same year as the decision in MacDonald,
the Supreme Court of Texas reserved the question of the standards
for contractual disclaimers of the Humber implied warranty.94

IV. ROBICHAUX: A REPRISE

"Note, that by the civil law, every man is bound to warrant the
thing that he selleth or conveyeth, albeit there be no express war-
ranty, either in deed or in law; but the common law bindeth him
not, for caveat emptor. .. 95

Lord Coke
The law has always focused on three areas of analysis in re-

sponding to the question of the validity of contractual attempts to
disclaim, alter, or limit liability:96 (1) whether with respect to the
particular liability the attempt will be allowed;97 and if so, (2) the
precision and clarity of language necessary to accomplish the at-
tempt;98 and (3) the circumstances in which the attempt must be
communicated to the party against whom it is to operate.99 With

93. See U.C.C. § 2-316(2) (1983). "Conspicuous" is defined as follows:
Conspicuous: A term or clause is conspicuous when it is so written that a reason-
able person against whom it is to operate ought to have noticed it. A printed head-
ing in capitals (as: NON-NEGOTIABLE BILL OF LADING) is conspicuous.
Language in the body of a form is "conspicuous" if it is in larger or other contrast-
ing type or color. But in a telegram any stated term is "conspicuous." Whether a
term or clause is "conspicuous" or not is for decision by the court.

Id § 1-201(10).
94. 576 S.W.2d at 780.
95. 2 Coke, Littleton 102(a), c.7, § 145 (1633).
96. See generally Anderson, Failure of Essential Purpose and Essential Failure on Pur-

pose.- A Look at Section 2-719 of the Uniform Commercial Code, 31 Sw. L.J. 759 (1977)
(discussion of the efficacy of remedy limitations under § 2.719 of the UCC); Weintraub,
Disclaimer of Warranties and Limitation of Damages for Breach of Warranty Under the
UCC, 53 TEX. L. REV. 60 (1974) (discussion of warranty disclaimers and remedy limitations
under the UCC).

97. See Olson v. Molzen, 558 S.W.2d 429, 432 (Tenn. 1977) (invalidating on grounds of
public policy exculpatory provision in contract between physician and patient). Accord
Tunkl v. Regents of Univ. of Cal., 60 Cal. 2d 92, -, 32 Cal. Rptr. 33, 40, 383 P.2d 441, 448
(1963) (exculpatory provision in contract between hospital and patient held invalid). See
also U.C.C. § 2-719(3) (1983) (presumptively invalidating disclaimers of liability for per-
sonal injuries in contracts for the sale of consumer goods).

98. See U.C.C. § 2-316(2) (1983) requiring disclaimers of the implied warranty of
merchantability to name specifically the warranty being claimed. Cases focusing on this
area of analysis in sales of new homes are discussed infra at notes 115-17.

99. See U.C.C. § 2-316(2) (1983) requiring disclaimers of implied warranties to be con-
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respect to the first, a strong case can be made for the proposition
that liability arising from a strong public policy base should not be
disclaimable nor, perhaps, subject to limitation.1°° It is clear that
the implied warranties of habitability and construction of good and
workmanlike quality is as much a creature of policy born of the
perceived needs for protection of a sizable segment of the citizenry
as it is a necessary inference to be taken from the underlying trans-
action between the builder-vendor and the new home purchaser.' 0 '
Nevertheless, the courts are loath to abandon the perhaps stronger
policy of freedom of contract, the right of private parties to fashion
their bargains as they see fit. One should not deny another the right
to bargain for lesser quality in return for a reduced price. 0 2 Ac-
cordingly, no court to date has held or even indicated that the im-
plied warranty arising from the sale of a new home cannot be
disclaimed. In Texas this was resolved early on.0 3

In G- W-L, Inc. v. Robichaux, 0 4 the court was presented for the
first time with questions arising only from the second and third ar-
eas of analysis, all parties to the litigation having agreed that the

spicuous in the writing. See generally Admiral Oasis Hotel Corp. v. Home Gas Indus., Inc.,
68 Ill. App. 2d 297, -, 216 N.E.2d 282, 286 (1965) (invalidating disclaimer not communi-
cated at time of sale). Accord Dessert Seed Co. v. Drew Farmers Supply, Inc., 248 Ark. 858,
-, 454 S.W.2d 307, 311 (1970). See also Weaver v. American Oil Co., 257 Ind. 458, -, 276
N.E.2d 144, 147-48 (1972) (invalidating exculpatory provision in lease when not called to
lessee's attention). Cases focusing on this area of analysis in sales of new homes are dis-
cussed infra notes 114-18.

100. Consider note 97, supra, and the cases cited therein.
101. See generally Haskell, The Casefor an Implied Warranty of Quality in Sales of Real

Property, 53 GEO. L.J. 633 (1965) (discussing policy considerations supporting abolition of
caveat emptor and recognition of implied warranty of habitability).

102. In Crowder v. Vandendeale, 564 S.W.2d 879 (Mo. 1978), the court stated:
Also implicitly recognized in our analysis. . . is the potential vitality of traditional
contractual defenses under proper circumstances. For example, rather than reject
outright the possibility of a valid disclaimer or modification under any set of facts,
the provision in question was deemed ineffective under the facts presented. Thus
the right of the parties to make their own bargain as to economic risk was pre-
served even though the burden of demonstrating thefact of such a bargain, insofar
as it is asserted that it varies implied warranty terms, remains great.

Id. at 881.
103. See Conann Constructors, Inc. v. Muller, 618 S.W.2d 564, 567 (Tex. Civ. App.-

Austin 1981, writ ref'd n.r.e.); MacDonald v. Mobley, 555 S.W.2d 916, 919 (Tex. Civ. App.-
Austin 1977, writ ref'd n.r.e.). In both Conann and Mobley, the courts held that the dis-
claimer must be in writing. See also Watel v. Richman, 576 S.W.2d 779, 780 (Tex. 1978)
(court reserved question of whether express written warranty can limit or exclude implied
warranties arising in sale of new home).

104. 643 S.W.2d 392 (Tex. 1982).
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implied warranty could be disclaimed.' °5 With respect to the sec-
ond, the necessary precision and clarity of language, the court re-
versed the decision of the court of appeals and held that the
language in the promissory note that there were "no. .. warranties,
express or implied" made by the builder-vendor "could not be
clearer.''  With respect to the third area of analysis, the degree of
communication necessary to effectuate the disclaimer, the court sim-
ply held that the purchasers had a duty to read the documents they
signed and found no requirement that the disclaimer be conspicuous
in the writing. 107

The one thing that can be said for the Robichaux opinion is
that it is clear; it is carefully drafted and equivocates at no turn,
leaving little open to question. However, one cannot read together
the decisions of the Supreme Court of Texas in the Humber and
Robichaux cases without being struck by the inconsistency of atti-
tude expressed by the court over a mere decade and a half to identi-
cal type transactions. In Humber v. Morton, 10 8 the court emphasized
the importance of the transaction to the purchaser, the inability of
the purchaser to protect himself by discovering defects existing at
the time of the transaction, and the necessity and reasonableness
that the purchaser rely on the builder-vendor's integrity and compe-
tence.' °9 Further, the court expressed incredulity to the transaction
by saying that it was "unusual for one to sell a house without saying
something good about it. . . ."'" The court concluded by basing
its decision on a broad public policy of protecting not only the new
home purchaser but the building industry itself by ferreting out sub-
standard work in the marketplace."I' The Robichaux decision, on
the other hand, is quite short and to the point. The court merely
acknowledged its decision in Humber, instructed contracting parties
on their duty to read," I2 emphasized the inapplicability of the Texas
UCC to the case at bar, 1 3 and analogized three previous decisions

105. Id. at 393.
106. Id
107. Id.
108. 426 S.W.2d 554, 561-62 (Tex. 1968).
109. Id. at 561-62.
110. Id at 555.
111. Id. at 562.

112. 643 S.W.2d at 393. See Estes v. Republic Nat'l Bank of Dallas, 462 S.W.2d 273,
276 (Tex. 1970); Thigpen v. Locke, 363 S.W.2d 247, 251 (Tex. 1962); Farina v. Calvary Hill
Cemetery, 566 S.W.2d 650, 652 (Tex. Civ. App.-Texarkana 1978, writ ref d n.r.e.).

113. 643 S.W.2d at 394. "The provisions of Chapter 2 [article 2 of the UCC] are not

[Vol. 15:517
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by the court which are all against the grain of authority in other
jurisdictions.' 14 The court was no longer concerned that one could
sell a house without saying something good about it. In fact, the
court gave its approval to, and seemed to find quite ordinary, a sale
of a house which in practical effect was not promised to be habitable
or to be built in a good and workmanlike manner. The court went
out of its way to interpret from the contract documents the following
promise by the builder-vendor-In exchange for yourpromise to pay
me going market value for a habitable home of quality construction, I
promise to build you a structure for you to call home which may or
may not be eitherfit for habitation or built in a good and workmanlike
manner." 1

5

applicable to the construction and sale of a house." Id See U.C.C. § 2-105(1) (1983). See
also id §§ 2-102 & 2-107 (limiting scope of article 2). In hybrid transactions involving con-
tracts for the sale of a mix of goods and services the law in Texas and elsewhere is that the
applicability of the Code is dependent upon whether "the dominant factor or 'essence' of the
transaction is the sale of the materials or the services." 643 S.W.2d at 394. See Bonebrake v.
Cox, 499 F.2d 951, 961 (8th Cir. 1974); Freeman v. Shannon, 560 S.W.2d 732, 738 (Tex. Civ.
App.-Amarillo 1977, writ refd n.r.e.).

The purchasers had argued on appeal that the trial court's definition of merchantability
in the jury charge was simply a restatement of the implied warranty that the house was to be
constructed in a good and workmanlike manner and suitable for human habitation. The
purchaser argued that "merchantability" was not used with reference to goods and claimed
the trial court was merely asking the jury if the builder-vendor had performed in accordance
with the contract for the sale of the home. Brief for Respondent at 8, G-W-L, Inc. v.
Robichaux, 643 S.W.2d 392 (Tex. 1982). The court did not address the plausibility of this
argument.

114. The cases relied on by the court are: Allright, Inc. v. Elledge, 515 S.W.2d 266 (Tex.
1974) (disclaimer in parking lot ticket); Pyle v. Eastern Seed Co., 145 Tex. 385, 198 S.W.2d
562 (1946) (disclaimer in defective seed case); and W.R. Weaver Co. v. Burroughs Corp.,
580 S.W.2d 76 (Tex. Civ. App.-El Paso 1979, writ ref'd n.r.e.) (disclaimer in equipment
lease agreement need not meet the conspicuousness requirement of the UCC). But see Des-
sert Seed Co. v. Drew Farmers Supply, Inc., 248 Ark. 858, -., 454 S.W.2d 307, 311 (1970)
(invalidating disclaimer of implied warranty on public policy grounds). Accord Mallery v.
Northfield Seed Co., 196 Minn. 129, -, 264 N.W. 573, 574 (1936); Phillips v. Sharp, 44 Ohio
App. 311, -, 185 N.E. 562, 564 (1932); Wood v. Quillan, 167 Va. 255, -, 188 S.E. 216, 217
(1936). See also Parkrite Auto Park, Inc. v. Badgett, 242 S.W.2d 630, 632 (Ky. Ct. App.
1951) (invalidating disclaimer in parking lot ticket). Accord Thornton v. Shoe Lane Parking
Ltd., [1971] 1 All E.R. 686 (C.A. 1970). See also Hertz Commercial Leasing Corp. v. Trans-
portation Credit Clearing House, 59 Misc. 2d 226, -, 298 N.Y.S.2d 392, 398 (disclaimer in
equipment lease invalidated by analogy to the requirements under the UCC), rev'd on other
grounds, 64 Misc. 2d 910, 316 N.Y.S.2d 585 (Sup. Ct. 1970). Accord Sawyer v. Pioneer
Leasing Corp., 244 Ark. 943, -, 428 S.W.2d 46, 50-51 (1968); and Electronics Corp. of
America v. Lear Jet Corp., 55 Misc. 2d 1066, -, 286 N.Y.S.2d 711, 713 (1967) (provisions of
UCC applied to equipment lease by analogy). There is irony in the fact that the Robichaux
court supported its decision by analogy to personal property decisions but refused to extend
the analogy to the principles established by the UCC.

115. Out of state cases cited by the court in support of its position included: Sloat v.
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On this latter point three members of the court were driven to
dissent. The dissenting opinion focused on the aforementioned sec-
ond area of analysis and stated that the general language "no war-
ranties, express or implied" should not be sufficient to disclaim the
builder's implied warranty of fitness." 6 The opinion emphasized
the policy bases underlying the Humber warranty and stated: "The
ordinary consumer when signing a contract for sale would not even
conceive of the possibility that his house would not be built in a
good and workmanlike manner. . . . [T]he waiver must at least be
specific and express enough to inform the buyer specifically what he
is waiving."'

"17 The dissenting opinion left open the question of a
requirement that the disclaimer be conspicuous in the writing and
the circumstances under which the disclaimer should be communi-
cated to the party to be affected by it. 18

Matheny, 625 P.2d 1031, 1034 (Colo. 1981) and Belt v. Spencer, 585 P.2d 922, 925 (Colo. Ct.
App. 1978) (disclaimer must be in clear and unambiguous language and will be construed
strictly against vendor); Rapallo South, Inc. v. Jack Taylor Dev. Co., 375 So. 2d 587, 588
(Fla. Dist. Ct. App. 1979) (disclaimer must be express repudiation or renunciation of any
alternative form of warranty); Arnold v. New City Condominiums Corp., 78 A.D.2d 882, -,
433 N.Y.S.2d 196, 198 (disclaimer must be legibly displayed and strictly construed), appeal
dismissed, 53 N.Y.2d 823, 422 N.E.2d 582, 439 N.Y.S.2d 922 (1981); Griffin v. Wheeler-
Leonard & Co., 290 N.C. 185, -, 225 S.E.2d 557, 567-68 (1976) (exclusion of implied war-
ranty should be in clear, unambiguous language reflecting the fact that both parties fully
intend such result).

The only one of these cases which can be fairly read to support the majority's decision
in Robichaux is the Arnold case, a New York intermediate appellate court decision. In fact,
the Sloat case, the root case of the majority's string citation, at a minimum would support the
position taken by the dissent in Robichaux; the remainder of the cited cases simply found the
disclaimers to be invalid.

116. 643 S.W.2d at 394 (Spears, J., dissenting). The dissent cited prior supreme court
holdings requiring high standards of clarity in other kinds of contracts. Eastman Kodak v.
Exxon Corp., 603 S.W.2d 208, 211 (Tex. 1980) (indemnity agreement); Fireman's Fund Ins.
Co. v. Commercial Standard Ins. Co., 490 S.W.2d 818, 822-23 (Tex. 1972) (indemnity agree-
ment); McMillan v. Klingensmith, 467 S.w.2d 193, 196 (Tex. 1972) (release agreement).

117. 643 S.W.2d at 395 (Spears, J., dissenting) (emphasis added). The dissent supported
its position by citation to decisions on point from courts of last resort of other jurisdictions:
Sloat v. Matheny, 625 P.2d 1031, 1034 (Colo. 1981) (erroneously relied upon by the majority
opinion in Robichaux); Petersen v. Hubschman Constr. Co., 76 Ill. 2d 31, -, 389 N.E.2d
1154, 1156 (1979); Crowder v. Vandendeale, 564 S.W.2d 879, 881 (Mo. 1978); Casavant v.
Campopiano, 114 R.I. 24,-, 327 A.2d 831, 834 (1974). As is discussed infra at notes 121-23,
the Peterson and Crowder decisions require not only clarity of language, but also that the
disclaimer be specifically communicated to the purchaser. The citation of these cases by the
dissent may shed light on the statements in the opinion that "at least" the disclaimer must be
clear and unambiguous.

118. "I believe the better reasoned authorities are those that at least require specific and
express language." 643 S.W.2d at 395 (Spears, J., dissenting) (emphasis added). See supra
note 117.
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V. CONCLUSION

"Wish I didn't know now,
what I didn't know then."

Bob Seeger
G-W-L, Inc. v. Robichaux" 9 is an incredibly unfair decision.

Not only is it against the weight of the authority in other jurisdic-
tions, but it ignores the practical realities of the marketplace by
placing an impractical and unrealistic burden on the average new
home purchaser. To date, few courts in this country have been
presented the opportunity to discuss the standards for upholding
disclaimers of implied warranties arising from the sale of new
homes both in terms of the clarity of language necessary and the
circumstances under which the disclaimer must be communicated.
As the dissenting justices in Robichaux pointed out, however, there
is virtual unanimity of opinion among the courts in other jurisdic-
tions that at a minimum a high standard of clarity is required, with
the language specifically naming the warranty or contractual obliga-
tion being disclaimed.120 Other courts have gone much further. The
seminal case, favorably cited, quoted, and followed in other juris-
dictions, is Crowder v. Vandendeale.'2 1 In Crowder the Missouri
Supreme Court held that unbargained for boilerplate clauses, even if
conspicuous in the writing, would not be allowed to operate to extin-
guish so important a creature of public policy as the implied war-
ranty of habitability and good workmanship in the sale of a new
home. 2 2 The court said that it would enforce thefact of such a
bargain but not the appearance of such arising from even conspicu-
ously placed provisions in standardized forms. 23

119. 643 S.W.2d 392, 392-93 (Tex. 1982).
120. See supra notes 115 and 117.
121. 564 S.W.2d 879 (Mo. 1978).
122. Id at 881. The court stated:

[O]ne seeking the benefit of such a disclaimer must not only show a conspicuous
provision which fully discloses the consequences of its inclusion but also that such
was infact the agreement reached. The heavy burden thus placed upon the builder
is completely justified, for by his assertion of the disclaimer he is seeking to show
that the buyer has relinquished protection afforded him by public policy. A know-
ing waiver of this protection will not be readily implied.

Id at 881 n.4. The court's holding, of course, is conceptually similar to the approach sug-
gested by Professor Llewellyn. See supra text accompanying notes 10-11.

123. See also Petersen v. Hubschman Constr. Co., 76 Ill. 2d 31, -, 389 N.E.2d 1154,
1159 (1979): "We refer to the well-reasoned opinion of the Supreme Court of Missouri in
Crowder v. Vandendeale . . . where it was held that 'boilerplate' clauses, however worded,
are rendered ineffective in such a disclaimer . . . ." In Sloat v. Matheny, 625 P.2d 1031,

1984]
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It is true that the decision in Crowder, and those of the other
states which have followed its lead, goes beyond the protection pro-
vided by the legislatures of the states to buyers of goods under the
UCC. The UCC would enforce correctly worded warranty dis-
claimers, absent fraud, duress, unconscionability or the like, if con-
spicuously placed in standardized agreements even though not
bargained for in fact. 24 Under Crowder only the bargain reached in
fact would be enforced. This increased protection seems well justi-
fied by the strong public policy considerations underlying the im-
plied warranties in the sale of new homes. Further, this increased
protection is in accord with the principles affirmed by the Restate-
ment (Second) of Contracts with respect to standardized agreements
and unbargained for terms.' 25 Finally, there is plenty of evidence
that the courts in this country were applying stricter standards than
those in the UCC for contracts for goods prior to the time that this
function was usurped by the various legislatures through enactment
of the UCC, 26 a document drafted primarily in the 1940s and early

1034 (Colo. 1981), the Supreme Court of Colorado stated: "Without finally deciding this
question we note our agreement with the court of appeals decisions that at a minimum such
disclaimers by a builder-vendor must be by clear and unambiguous language." Id (citing
Petersen) (emphasis added).

In Colsant v. Goldschmidt, 97 Ill. App. 3d 53, 421 N.E.2d 1073 (1981), the court stated:
As Petersen indicates, even when a seller includes in the contract a conspicu-

ous clause specially disclaiming the implied warranty of habitability, this may not
be enough to show that such was in fact the agreement reached. The burden is on
the seller to prove that the buyer knew that the implied warranty did not attach to
the sale of the new residence.

A disclaimer does not negate an implied warranty unless it is brought to the
attention of the buyer and agreed to by him. A purported waiver that is overbroad,
too general and unspecific will not adequately put the buyer on notice that he is
waiving his warranty of habitability.

Id. at -, 421 N.E.2d at 1076.
124. On disclaimers of warranty see U.C.C. § 2-316 (1983). On invalidating uncon-

scionable provisions see id § 2-302; Epstein, Unconscionability. A Critical Reappraisal, 18 J.
LAW & ECON. 293 (1975); Spanogle, Analyzing Unconscionabiliy Problems, 117 U. PA. L.
REV. 931 (1969). See also U.C.C. § 1-103 (1983) (preserving principles of law and equity,
including those of fraud, duress, misrepresentation, and mistake).

125. See RESTATEMENT (SECOND) OF CONTRACTS §§ 20, 211 (1979), partially quoted
respectively at supra notes 13 and 15.

126. See, e.g., Berg v. Stromme, 79 Wash. 2d 184, 484 P.2d 380 (1971) in which the court
stated:

Such waiver [of warranties], even though printed, should not be allowed to
arise from the fine print to haunt the buyer of a new car unless he has agreed to be
bound by it with the same degree of explicitness that he bound himself to the other
vital conditions of the contract of purchase.
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1950s when caveat emptor and related doctrines were still granted
some esteem in the marketplace.' 27 Had the matter been left to the
courts, there is little doubt that the rule of law in the courts today
with respect to warranty disclaimers in contracts for the sale of
goods would roughly parallel the standards enunciated by the
Crowder decision and its progeny and the Restatement (Second) of
Contracts.

The most unpalatable trait of the Robichaux decision is its
Dickensian flavor. "Read your contracts and you won't get
burned," says the learned lawyer to the ignorant layman. Flavor
aside, this is not to say that the duty to read should be wholly aban-
doned and eradicated from the law of contract, nor to ask the courts
to acquiesce in the very real fact that people do not read the con-
tracts they sign. Even in a democratic society the law at times must
not be accommodated to the whim of a substantial segment, perhaps
even a majority, of society. Law on occasion serves an important
channeling function to better meet the needs of society in the long

Id. at -, 484 P.2d at 385. "Waivers of such warranties, being disfavored in law, are ineffec-
tual, unless explicitly negotiated between buyer and seller and set forth with particularity
showing the particular qualities and characteristics of fitness which are being waived." Id
at -, 484 P.2d at 386. A root case for this approach is, of course, Henningsen v. Bloomfield
Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960) which invalidated as a matter of law on the
basis of public policy disclaimers of the implied warranty of merchantability in contracts for
the sale of new automobiles.

See generally Millspaugh & Coffinberger, Seller's Disclaimer of Implied Warranties. The
Legislatures Strike Back, 13 U.C.C. L.J. 160 (1980). Section 2-311 of the Uniform Land
Transaction Act (ULTA) (amended 1977) is similar to § 2-316 of the UCC. However, § 2-
311 of the ULTA provides that a general disclaimer, such as "as is," is not effective with
respect to a purchase of a residence, but that the seller can disclaim liability for specific
defects or failure to comply with applicable law if those factors were part of the basis of the
bargain. Even if that condition is satisfied, a disclaimer may still be found unconscionable.
See Uniform Land Transactions Act, § 2-311, 13 U.L.A. 612-13 (1980). See generally Uni-
form Land Transactions Act § 1-203(l), 13 U.L.A. 56 (1980) (buyer of residential real estate
termed "protected party"). The ULTA has not been adopted by Texas. For a general out-
line of the Act, see Report of Special Committee, Summary of the Uniform Land Transac-
tions Act, 13 REAL PROP., PROB. & TR. J. 672 (1978).

127. See G. GILMORE & C. BLACK, JR., THE LAW OF ADMIRALTY 101-02 (2d ed. 1975).

The bulk of the Article 2 drafting was done in the early 1940's along lines laid
down in the 1930's. In most states Article 2, along with the rest of the Code, came
into force during the middle and late 1960's. The courts thus face the problem of
dealing with the issues which will be litigated during the 1970's and 1980's in the
light of guide-lines laid down before World War II. No doubt the detached profes-
sorial observer in his study will enjoy the spectacle of things to come in sales law a
good deal more than the harried practitioners and judges on the firing line.
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run. 128  The duty to read has its place in the law of contract. It
would be a good and most advisable thing for everyone to read
carefully what they sign before they sign. Such conduct should be
encouraged if for no other reason than that the most effective con-
sumer protection in the marketplace will always remain self protec-
tion. But the maxim to read is not an infallible one appropriate to
every bargaining context; it is not a device to aid the strong and
oppress the weak.

It is on this basis that the Robichaux decision misuses the duty
to read doctrine. It ignores the realities of the modem marketplace.
We live in an age where sellers of goods from hairdryers to
automobiles, from calculators to computers, saturate the market-
place and all of our senses with the most extraordinary affirmative
claims as to the worth of their products. Yet, until most recently, at
every turn in every sale of every item more complicated than a man-
ual pencil sharpener, the same sellers under the carte blanche
granted them by the UCC and its predecessor, the Uniform Sales
Act, steadfastly refused to admit and indeed devoutly disclaimed
that their products were merchantable, of fair average quality, or
would pass without vehement objection. Finally, of course, the fed-
eral Congress brought an end to this insanity. 129 The Robichaux
decision has given rise to it again with respect to the housing indus-
try in Texas. 30 It is highly unlikely that the housing industry, com-

128. This, of course, is hardly a settled jurisprudential tenet. Much of the writing re-
garding the propriety of victimless crimes and legal enforcement of morality has centered on
the validity of this channeling function of the law. Compare P. DEVLIN, THE ENFORCEMENT
OF MORALS (1965) with H.L.A. HART, LAW, LIBERTY AND MORALITY (1963). See also H.
PACKER, THE LIMITS OF THE CRIMINAL SANCTION (1968); Dworkin, Lord Devlin and the
Enforcement of Morals, 75 YALE L.J. 986 (1966); Hughes, Morals and the Criminal Law, 71
YALE L.J. 662 (1962). For an excellent short treatment of the question, juxtaposing excerpts
from the writings of Mill, Stephen and Hart, see L. WEINREB, CRIMINAL LAW. 777-99 (3d
ed. 1980).

129. Congress enacted the Magnuson-Moss Warranty-Federal Trade Commission Im-
provement Act, 15 U.S.C. §§ 2301-2312 (1982). The Act invalidates disclaimers of implied
warranties in sales of most consumer products if a written warranty is given by the seller.
Id. §§ 2304, 2308. See Eddy, Effects of the Magnuson-Moss Act Upon Consumer Product
Warranties, 55 N.C. L. REV. 835 (1977).

130. 1982 was a banner year in the courts of Texas for those performing inferior work in
the construction industry. Prior to Robichaux, in Turner, Collie & Braden, Inc. v. Brookhol-
low, Inc., 642 S.W.2d 160 (Tex. 1982), the court considered the question of the proper meas-
ure of damages in an action against a contractor for inferior performance. The court laid
down a blanket rule that if the contractor has substantially complied with the contract, the
costs of completion and correction of the defects represent the proper damage measurement.
Id at 164. However, if the contractor has not substantially complied with the contract, only

[Vol. 15:517
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petitive pressures notwithstanding, will be any more reasonable in
the sale of its wares than were sellers of goods with respect to theirs.
Indeed, the potential liability of the housing industry to be protected
by unbargained for contractual disclaimers is far greater, as the
value of houses, on the average, far exceeds the value of goods. In
light of Robichaux, any lawyer in Texas worth his salt will, and
should,' 3 ' advise his builder-vendor clients to draft carefully their
standardized contracts to exclude "all warranties, express or im-
plied." And while he is about the matter, there is no reason not to
do the drafting in the finest of print and to place the result in as
unlikely a place as the promissory note. 32

What makes this all the more unfair is the usual "bargaining"
context itself. Forgetting for the moment the technicalities of fine
print and standardized agreements, consider that the average new
home purchaser will be a nonlawyer and very often will be young,
inexperienced, and making an initial such purchase. Typically, in
today's market of buying all one can afford as soon as one can do so

the value differential between the performance promised and that received is recoverable (at
least where repair would involve damage to or destruction of the structure). The court said
that any other rule would be unfair to the breaching contractor because costs of completion
or correction may well exceed the entire contract price in cases where the contractor has not
substantially complied with the contract. Id In such cases repair costs typically greatly
exceed value differential. Thus, the court was far more solicitous of the interests of breach-
ing contractors than of those of aggrieved parties in being compensated in terms of that for
which they bargained. The surprising result is that the rule adopted by the court apparently
rewards bad faith and shoddy performance. The more sub-par the performance the greater
the benefit from the rule. The court's position arguably is reflective of the result reached by
the majority of American courts which have been plagued by this vexed question for well
over a century. However, by adopting a blanket rule, the Texas Supreme Court has taken
from Texas courts the ability to deal with the problem on a case-by-case basis. Historically
the courts have taken a more flexible approach. See Plante v. Jacobs, 10 Wisc. 2d 567, -,
103 N.W.2d 296, 298-99 (1960) (allowing cost of repair in part and value differential in part).
Compare H.P. Droher & Sons v. Toushin, 250 Minn. 490, -, 85 N.W.2d 273, 277-78 (1957)
(value differential); Groves v. John Wunder Co., 205 Minn. 163, -, 286 N.W. 235, 236-37
(1939) (cost of repair); Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, -, 129 N.E. 889, 891
(1921) (value differential) and Peevyhouse v. Garland Coal & Mining Co., 382 P.2d 109, 113
(Okla. 1962) (value differential), cert. denied, 375 U.S. 906 (1963) with Bellizzi v. Huntley
Estates, Inc., 3 N.Y.2d 112, 115, 143 N.E.2d 802, 803-04, 164 N.Y.S.2d 395, 397 (1957) (cost
of repair).

131. See generally Brown, The Law Office-A Preventative Law Laboratory, 104 U. PA.

L. REV. 940, 948 (1956): "Fortunately, our ethics permit (perhaps obligate) the attorney to
exercise initiative where new law outdates a client's existing will, and our ethics expressly
permit an attorney to call his regular client's attention to new legislation and regulations
which may affect the client's affairs."

132. See generally Mellinkoff, supra note 10, at 418 (discussing methods used to make
contracts "unreadable").
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in order to beat inflation, rising costs, and escalating interest rates,
the buyer has scraped together every available cent to meet the
down payment and related closing costs. Such a buyer cannot
financially afford the luxury of an attorney to represent his interests,
to read the contract documents, and to explain to him the "bargain"
he is about to make as reflected, not by the previous negotiation
process, but by the standardized agreement he is being asked to sign.
Further, because the matter is the purchase of an initial new home,
it is unlikely that the buyer will be represented by a professional
realtor capable of performing as a surrogate the services of an attor-
ney. Thus, he is left to rely on his own wits or, more realistically,
the good offices of the builder-vendor. Almost without question,
closing of the transaction will be at the instance of the seller at a title
company suggested or selected by the seller. The title company will
assuredly be more responsive to the needs of the seller. Even if the
title company has not done business with the seller previously, the
seller and the lending institution will have its attention as potential
sources of repeat business, a prospect that the purchaser does not
realistically represent. The title company's responsibility to the pur-
chaser is solely to assure that he gets good title to his home. He will.
But closing at the title company is almost always the first opportu-
nity that the prospective purchaser has to see the documents he is
being asked to sign. 133 Because the transaction involves nothing
more than a simple and standardized home sale, the closing officer
at the title company has in all probability allocated a limited
amount of time to complete the transaction. The closing officer will
generally explain the basic import of the various documents, deed,

133. The principal closing documents are the deed, deed of trust, and promissory note.
These documents are usually presented to the purchaser for the first time at closing. In all
probability the purchaser and seller have previously signed a contract for sale at the time the
deal was struck. In Robichaux the disclaimer was in the promissory note, a closing docu-
ment. It is not revealed whether a contract for sale was signed previously, but it would be
extraordinary if it was not. From the standardized procedure common to real estate transac-
tions and the absence of a reference in either opinion in Robichaux, it is fair to assume that
there was a contract for sale and that the contract contained no warranty disclaimer. If so,
the seller's fine print disclaimer in the promissory note takes on an additional air of calcu-
lated deviousness designed to ensnare the ignorant, unwary and quite human buyer. It may
well be that the seller placed the disclaimer in the note with the thought of avoiding the so-
called merger doctrine, see supra note 102, which the court subsequently rejected, but such a
concern hardly explains why the purchaser was not apprised of the disclaimer in the contract
for sale. At the very least the situation emphasizes that the disclaimer was an unbargained
for term imposed upon the buyer at the last moment under circumstances of organized
chaos.
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note, deed of trust, and so forth, but will have no inclination to ex-
plain in detail the myriad of contract terms involved. Even assum-
ing that the average buyer would read, notice, and understand the
extraordinary and mind boggling cheekiness of such language as
"disclaim all warranties, express or implied," in this context there is
a great deal of practical pressure on the purchaser merely to scan the
documents and sign. Is it any surprise that that is exactly what he
does?

We are left with an irony similar to that expressed often by
courts and commentators during the period of the decline of caveat
emptor with respect to new home sales, when it was said that the law
of implied warranty of fair average quality applied to the sale of the
least expensive of goods but not to the most important and expen-
sive purchase that the average consumer would make in a life-
time. 34 The Robichaux decision has brought residents of Texas
almost full circle and back again. Disclaimers of warranty for the
sale of goods are either disallowed or allowed only after rigorous
standards of clarity and communication are met. The exact oppo-
site is true in Texas for the sale of new homes.

The Robichaux decision has an impact far beyond the transac-
tion at hand. Its blithe affirmance of the duty to read has applica-
tion to the law of contract generally and promises to be widely cited
in the Texas courts for its general proposition. 35 At its worst the
general application of the duty to read doctrine, out of context with
the particular bargaining process involved, breathes new life into
the timely deceased doctrine of caveat emptor. Texas buyers had
better beware! At best the impact of the Robichaux decision puts a
premium on acquiring an attorney's services with respect to any
transaction of any importance. It is difficult to quarrel with that.
But because in the vast majority of cases the printed documents will
accurately reflect the bargain made, there is a twinge of conscience
in performing so little practical service at a cost of so much to so
many. I suspect lawyers' incomes will go up at the same time as
respect for lawyers and the law declines.

The Supreme Court of Texas has a long and enviable history,
one worthy of great respect, of being responsive to the needs of its

134. See Bearman, supra note 45, at 542.
135. At least two cases have already cited Robichaux for this general proposition. See

Gupta v. Ritter Homes, Inc., 646 S.W.2d 168, 169 (Tex. 1983); Balderson-Berger Equip. Co.
v. Blount, 653 S.W.2d 902, 908 (Tex. App.-Amarillo 1983, no writ).
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citizenry and cognizant of adapting the dynamic rule of law to the
practical realities of a changing society. Humber v. Morton is a
great case in point. G- W-L, Inc. v. Robichaux is not.'36

136. Neither is English v. Fischer, 660 S.W.2d 521 (Tex. 1983), in which the court over
vigorous dissent became the first in this country (despite the majority's assertion to the con-
trary) to hold generally that parties have no obligation to exercise good faith one to the other
in the performance of their contracts. The court said that the concept of good faith in con-
tract "is contrary to our well-reasoned and long-established adversary system which has
served us ably in Texas for almost 150 years." Id at 522. Compare TEX. Bus. & COM.
CODE ANN. § 1.203 (Tex. UCC) (Vernon 1968): "Every contract or duty within this title
imposes an obligation of good faith in its performance and enforcement"; RESTATEMENT
(SECOND) OF CONTRACTS § 205 (1979): "Every contract imposes upon each party a duty of
good faith and fair dealing in its performance and its enforcement."

With the Texas Supreme Court's decisions last year in English, in Robichaux, and in
Collie & Braden, see supra note 130, the court has gone a long way from the sense and justice
of enforcing reasonable bargains actually made and back to the dark, base, and erroneous
assumptions arising from the hypothetical risk allocation formulations foisted on us by the
doctrine of caveat emptor.


