
Elimination of the Texas Cautionary Circumstantial Evidence
Charge: Hankins v. State, 646 S.W.2d 191 (Tex. Crim. App. 1983).

During the evening of March 19, 1978, the 439 Pawnshop was
burglarized; thereafter, the owner reported that thirty-five handguns
valued at over $1300 were missing.' Found next to an entry point in
the roof of the pawnshop were various burglary tools and the wallet
of Harden Hankins.2 There were no eyewitnesses to the crime, but a
man who looked similar to Hankins was seen that evening bran-
dishing a handgun.3 The morning after the burglary Randall
Carter, a friend of Hankins, overheard Hankins say that he would
soon receive $1200 from the sale of thirty-six handguns which he
had obtained from a pawnshop break-in. According to Carter,
Hankins said that he had hidden the guns in a brown satchel under
the hood of Hankins' disabled car.4 Carter and Mrs. Fails, with
whom Hankins was temporarily residing, saw the satchel in Han-
kins' car.5 Carter also claimed that he had returned to the car three
hours later with another man and again observed the satchel.6 A
workman verified that on the morning of March 20th, a man and
woman looked under the hood of Hankins' car. He also stated that
he had seen two men look under the hood three hours later. How-
ever, the workman reported that in the interim an unidentified man
retrieved a satchel from the car, took it to a thickly wooded area,
and returned shortly thereafter empty-handed.7 Mrs. Fails testified
that she and Carter had seen the satchel in Hankins' car and that
Hankins had not come home the evening of the robbery.'

At trial Hankins testified that he had lost his wallet at a bar on
the night of the burglary. He also claimed that he had met with a
friend after leaving the bar and that he had agreed to let the friend
store a quantity of marijuana under the hood of his car in the brown

i. Hankins v. State, 646 S.W.2d 191, 192 (Tex. Crim. App. 1983).
2. Id.
3. Id. at 193.
4. Id Carter was also under suspicion for the break-in and at trial admitted to sev-

eral prior convictions. Id
5. Id
6. Id
7. Id at 194.
8. Id
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satchel. Hankins reported further that he had spent the balance of
the evening sleeping in another car.9 At the close of testimony in the
burglary trial, defense counsel, pointing to the lack of any direct
evidence linking the accused to the break-in of the 439 Pawnshop,
requested a cautionary charge on circumstantial evidence. The re-
quested charge would have instructed the jurors that no conviction
could be had unless the evidence excluded every reasonable hypoth-
esis of the innocence of the accused.' 0 The trial court denied the
motion for the charge and Hankins was found guilty." On first
hearing of Hankins' conviction, a panel of the Texas Court of Crim-
inal Appeals reversed the conviction for the trial court's failure to
instruct the jury on circumstantial evidence.' 2 On the State's motion
for rehearing, the court, sitting en banc, sustained the conviction.
Stating that a charge on circumstantial evidence is "valueless and
invites confusion," the court overturned the 127 year-old rule which
required a cautionary jury instruction when the evidence was whol-
ly circumstantial. 13

I. DEVELOPMENT OF THE CIRCUMSTANTIAL EVIDENCE CHARGE

A. The Early Beginnings

The genesis of distinguishing between direct and circumstantial
evidence in America is commonly attributed to Chief Justice Shaw's
1850 opinion in Commonwealth v. Webster.'4 Professor Webster
was accused of the murder of a colleague. The evidence at trial in-
dicated a motive, an opportunity, and a cover-up, in addition to the
physical evidence of the deceased's dismembered remains found in
the professor's medical laboratory. 5 While instructing the jury on

9. Id. Hankins was apprehended when he came to the police station to report the loss
of his wallet. Other testimony indicated that Hankins offered a friend $100 to provide an
alibi. Id. at 193.

10. Id at 195.
!1. Id The trial court denied the circumstantial evidence request, claiming Hankins'

admission of possessing 36 stolen handguns from a pawnshop robbery constituted an une-
quivocal admission of guilt. Id Unequivocal admissions obviate the need for giving the
cautionary charge on circumstantial evidence. See infra notes 58-64 and accompanying text.

12. 646 S.W.2d at 195. On first hearing, the panel held that the admission was not
unequivocal because Hankins did not state the name of the pawnshop from which he ob-
tained the 36 guns. Id

13. Id at 199.
14. 59 Mass. (5 Cush.) 295 (1850).
15. Id at 299-300. Professor Webster asked the deceased to come by the laboratory to
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the difference between direct and circumstantial evidence,' 6 Chief
Justice Shaw added cautionary language concerning the use of cir-
cumstantial evidence. The Justice warned, "[i]t is essential. . . that
the circumstances taken as a whole. . . should to a moral certainty
exclude every other hypothesis" besides the accused's guilt. 7 The
stated rationale for the added precautionary instructions was the ex-
tenuated inference process inherent in the use of circumstantial
evidence.'

8

Language from Webster pervaded the 1855 Texas Supreme
Court decision in Henderson v. State.' 9 Henderson established the
standard of appellate review to be applied when the sufficiency of
the evidence was at issue. 20 The Henderson court rejected the prop-
osition that the corpus delicti, the fact that the crime has actually
been committed, must be established by direct evidence. 2' Instead,
the court held that circumstantial evidence may establish either the
existence of the crime or thefactumprobandum, an essential element
of the crime.22 However, the court further held that when wholly
circumstantial evidence establishes the corpus delicti or thefactum
probandum, the circumstantial facts must be shown to be consistent
with each other and with the main facts to be proven. 23 Addition-
ally, the court stated that the circumstances as a whole must lead to

settle a debt owed the deceased. The deceased was last seen entering the laboratory. Vari-
ous body parts, including the dental work of the deceased, were found in the incinerator of
the laboratory. Anonymous letters in Professor Webster's handwriting sought to divert at-
tention away from the laboratory. Id

16. Id at 312.
17. Id at 319.
18. Id at 314. Chief Justice Shaw warned that the jury might be influenced by

"prejudice or partiality, or by want of due deliberation and sobriety of judgment, to make
hasty and false deductions; a source of error not existing in the consideration of positive
evidence. . . . [G]reat care and caution ought to be used in drawing inferences from proved
facts." Id at 312. Distrust of circumstantial evidence comes not only from problems in the
inferential process but also from a fear of convictions of innocent persons. A popular work
from which attorneys of this era found horror stories for the jury was S.M. PHILLIPS, FA-
MOUS CASES OF CIRCUMSTANTIAL EVIDENCE (4th ed. 1879), which included Professor Web-
ster's case.

Another fault of circumstantial evidence is the propensity of individuals to weave theo-
ries from the evidence and then refuse to retreat from those theories for vanity's sake. See
Note, The Circumstantial Evidence Charge M Texas Criminal Cases: A Retrograde Doctrine,
55 TEx. L. REv. 1255, 1256 (1977).

19. 14 Tex. 503 (1855).
20. Id at 513.
21. Id at 512.
22. Id
23. Id at 514.
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a "reasonable and moral certainty that the accused, and no other
person, committed the offense charged. 24 The modem formulation
of Henderson became a restatement of the general cautionary
charge: a conviction on circumstantial evidence cannot be sustained
if the circumstances proven do not exclude every other reasonable
hypothesis except that of the guilt of the accused; proof creating
only strong suspicion or mere probability is inadequate.2 5 In re-
viewing the evidence under the "exclude every other reasonable hy-
pothesis" standard, the courts operated under a presumption of the
accused's innocence.26

Twenty-four years after the court decided Henderson, it was
again faced with a case involving circumstantial evidence in Hunt v.
State.27 Hunt required the Webster cautionary language on circum-
stantial evidence to be incorporated into the Texas jury charge.28

Given the widespread use of the Henderson formula for appellate
review, the Hunt court reasoned that a jury called to pass upon
wholly circumstantial evidence should be informed of the "exclude
every hypothesis of innocence" rule in a jury charge.29 A charge on
circumstantial evidence, the court noted, was only another applica-
tion of the reasonable doubt standard. 30 Therefore, when the evi-
dence was wholly circumstantial, the trial court was required to give
a jury instruction describing the degree of certainty that the evi-

24. Id
25. E.g., Greer v. State, 437 S.W.2d 558, 561 (Tex. Crim. App. 1969); Brock v. State,

162 Tex. Crim. 339, -, 285 S.W.2d 745, 747 (1956).
26. The presumption of the accused's innocence became engrafted into the case law

from a textual section in 24 TEx. JuR. 2d Evidence § 742 (1961):

In ascertaining whether the guilt of the accused has been established to a moral
certainty, the appellate court will review the evidence in light of the presumption
that the accused is innocent. The court will not presume any acts against the ac-
cused that are not shown to have been committed by him. Furthermore, a convic-
tion will not be sustained on appeal if the evidence does not sufficiently establish
all material elements of the offense charged.

Id This quotation was first cited in Parker v. State, 432 S.W.2d 526, 532 (Tex. Crim. App.
1968) (Onion, J., dissenting), and was soon followed by Chief Judge Onion's majority opin-
ion in Greer v. State, 437 S.W.2d at 561. Curiously, the cases cited by Texas Jurisprudence
for the presumption of innocence proposition only pay deference to the general presumption
of innocence an accused enjoys at trial. See Wilson v. State, No. 072-82 (Tex. Crim. App.
1983) (available Sept. 1, 1983, on LEXIS, Tex. library, Crim. App. file).

27. 7 Tex. Ct. App. 212 (1879).
28. Id at 237.
29. Id at 235.
30. Id at 237.
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dence must evince to justify conviction.3'
Although the court in Hunt had described a jury charge on cir-

cumstantial evidence as but another application of the reasonable
doubt standard of proof,32 the phrase "reasonable doubt" had not
been defined in Texas jury charges. In Massey v. State,33 decided
two years prior to Hunt, the defendant sought an expanded defini-
tion of the term "reasonable doubt." Noting that the term is well
understood by people of common sense, the Massey court postu-
lated that no words better define the term than the term itself.34 Ad-
monishing the lower courts, the panel in Massey recommended that
all judges follow the exact reasonable doubt language found in the
statute.35 Though the Hunt case found a statutory charge on reason-
able doubt inadequate to convey a clear conception of reasonable
doubt when a conviction was sought on circumstantial evidence
alone,36 the term "reasonable doubt" would remain undefined in all
Texas jury charges.37

B. The Corollary Tests

Following Hunt a firm rule evolved in Texas jurisprudence:
Failure to charge on the "reasonable hypothesis of innocence" is
reversible error when the evidence is entirely circumstantial. 31 If

31. Id
32. Id
33. 1 Tex. Ct. App. 563 (1877).
34. Id at 570.
35. Id The court made specific reference to article 3105 PASCHAL'S DIGEST (1873)

which reads: "A defendant in a criminal case is presumed to be innocent until his guilt is
established by legal evidence; and in case of reasonable doubt as to his guilt, he is entitled to
be acquitted." This same language is carried over with few changes in TEX. CODE CRIM.
PROC. ANN. art. 38.03 (Vernon 1979).

36. 7 Tex. Ct. App. at 235.
37. Eg., Pigg v. State, 162 Tex. Crim. 521, 287 S.W.2d 673 (1956); Pierce v. State, 159

Tex. Crim. 504, 265 S.W.2d 601 (1954).
38. The typical patterned charge on circumstantial evidence reads:

You are instructed that in this case the state relies on circumstantial evidence
for a conviction. In order to warrant a conviction of a crime on circumstantial
evidence, each fact necessary to the conclusion sought to be established must be
proved by competent evidence, beyond a reasonable doubt; all the facts (that is, the
facts necessary to the conclusion) must be consistent with each other and, taken
together, must be of a conclusive nature, leading on the whole to a satisfactory
conclusion and producing, in effect, a reasonable and moral certainty that the ac-
cused, and no other person, committed the offense charged. But in such cases it is
not sufficient that the circumstances coincide with, account for, and therefore
render probable the guilt of the defendant. They must exclude, to a moral cer-
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any direct evidence of a main fact is introduced, no error is commit-
ted by refusal of the circumstantial evidence charge. 39 As would be
expected, the distinction between direct evidence from circumstan-
tial evidence has played a crucial role in the evolution of the appli-
cability standards of a circumstantial evidence charge.4

0 The classic
manner of distinguishing direct evidence from circumstantial evi-
dence is by example. When a witness confirms that the defendant
was standing over the deceased with bloody knife in hand, the testi-
mony only circumstantially implies that the defendant committed
the murder. The testimony would be direct when the witness attests
that the defendant actually plunged the knife into the deceased.4'

The test applied in Texas categorized direct evidence as proof
that supports main facts, 42 while circumstantial evidence was de-
scribed as direct proof of a minor fact which by logical inference
demonstrates the main fact to be proven.43 Stocks v. State4 typifies
the difficulty courts have had with the question of whether direct
evidence exists as to any main fact which would obviate the need for
a circumstantial evidence charge.45  The defendant in Stocks was
charged with embezzlement. The evidence at trial indicated that the
defendant had acted as an agent for his principal and that he had
purchased eighty-one head of cattle, but failed to deliver them.

tainty, every other reasonable hypothesis except the defendant's guilt; and unless
they do so, beyond a reasonable doubt, you will find the defendant innocent.

TEXAS CRIMINAL PATrERN JURY CHARGES CPJC 0.01 (1975). Texas courts have refused to
apply any sort of harmless error standard when the trial court erroneously refuses to charge
on circumstantial evidence. See Lockhart v, State, 124 Tex. Crim. 401, 63 S.W.2d 299
(1933).

39. See, e.g., Ransonette v. State, 550 S.W.2d 36, 42 (Tex. Crim. App. 1976); Farris v.
State, 496 S.W.2d 55, 57 (Tex. Crim. App. 1973). The term "main fact" is commonly used
by Texas courts to mean the element of the offense orfactumprobandum. Eg., Nichols v.
State, 554 S.W.2d 196, 198 (Tex. Crim. App. 1977).

40. See Note, supra note 18, at 1262-65.
41. Id at 1251. But cf. Judge Furmon's admonition in Ex parte Jefferies, 7 Okl. Cr.

544, 124 P. 924 (1912), that "all evidence is largely circumstantial and even when most direct
it depends upon circumstances for its credibility, weight and effect." Id at 544, 124 P. at
924. As an illustration Judge Furman posed the hypothetical where C witnessesA fire a rifle
in the direction of B, who immediately falls to the ground dead. Because C did not, nor
could not testify that the same bullet from A's gun entered B's body, C's testimony only
circumstantially implies thatA killed B. C could not disprove the hypothesis that A's bullet
missed B and B was killed from the bullet of another gun. Id at 544, 124 P. at 924.

42. See supra note 39.
43. E.g., Crawford v. State, 502 S.W.2d 768, 769 (Tex. Crim. App. 1973).
44. 147 Tex. Crim. 164, 179 S.W.2d 305 (1943).
45. See supra note 39.
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Soon thereafter he sold eighty-one head of cattle for his own bene-
fit.46 The majority upheld the conviction on the basis that one ele-
ment of embezzlement, fraudulent conversion, was directly proven;
thus, no circumstantial evidence charge was required.47 In dissent,
Judge Hawkins construed the fraudulent conversion element of the
offense to include a showing that the converted property was specifi-
cally entrusted to the defendant. Because the testimony established
only that the defendant had sold an identical number of cattle as
those entrusted to him, it did not establish that the cattle sold were
the same cattle that had been entrusted to him.48 Thus, according to
the dissent, the evidence only circumstantially established the main
fact to be proved.49

Trial judges typically applied a two-prong test when requested
to give the circumstantial evidence charge. 0 First, the judge would
determine if any direct evidence substantiated a main fact. If it did
not, the judge would apply the second prong and decide if the facts
proven were so closely related to a main fact that the circumstantial
evidence constituted direct evidence.5  This second prong came to
be known as the "close juxtaposition" rule. The rule served as a
convenient tool to handle those cases in which the evidence was
strongly probative, but did not fit within the strict definition of di-
rect evidence. 2 A typical close juxtaposition case is Riggins v.
State.53 In Riggins the accused was found unconscious in his car,
which was parked in front of a burglarized jewelry store. 4 Inside
the car were various items that had been stolen from the store and
the tools used to gain entry into the building. 5 Additionally, a trail
of vomit led from the store to the accused's car. 6 The majority
found that the facts were in such a close juxtaposition that they con-
stituted direct evidence; thus, no error was committed in refusing a
charge on circumstantial evidence. 7

46. 147 Tex. Crim. at 167, 179 S.W.2d at 306.
47. Id at 171-72, 179 S.W.2d at 309.
48. Id at 174-75, 179 S.W.2d at 310-11 (Hawkins, J., dissenting).
49. Id
50. See, e.g., Frazier v. State, 576 S.W.2d 617, 619 (Tex. Crim. App. 1978).
51. Id
52. Cf Note, supra note 18, at 1271-72.
53. 468 S.W.2d 841 (Tex. Crim. App. 1971).
54. Id at 841-42.
55. Id at 841.
56. Id at 842.
57. Id at 843.
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Just as direct testimony to a main fact dispenses with the need
for a circumstantial charge, so also does a confession by the ac-
cused." In order to meet the requirement of this exception, the con-
fession must unequivocally admit to the same crime alleged in the
indictment. 9 Thus, an accused could admit to a burglary and pos-
session of goods similar to those missing from a known burglary, all
within a close proximity of time to a known burglary, and still be
entitled to a charge on circumstantial evidence:6 To temper ex-
treme applications of the rule, the court of criminal appeals in Pat-
terson v. State61 inferred that each case must be measured by its own
facts in deciding whether unequivocality exists.62 The Patterson test
has allowed the court to find generalized admissions to be unequiv-
ocal when the surrounding circumstances strongly indicate the ad-
mitted crime to be the crime alleged. 3 Thus, just as with the close
juxtaposition rule, the court has had to develop a discretionary tool
to temper the results of strict adherence to charging on circumstan-
tial evidence.6

C. Retreat from the Charge

As Texas developed its doctrinal exceptions and modifications
to Henderson and Hunt, the rationale for requiring a cautionary cir-
cumstantial evidence charge was questioned.65 The criticism peaked
in the United States Supreme Court's decision in Holland v. United

58. Eg., Patterson v. State, 416 S.W.2d 816, 819 (Tex. Crim. App. 1967).
59. E.g., Ridyolph v. State, 545 S.W.2d 784, 789 (Tex. Crim. App. 1977); Hielscher v.

State, 511 S.W.2d 305, 308 (Tex. Crim. App. 1973); Martinez v. State, 151 Tex. Crim. 316,
319, 207 S.W.2d 387, 389 (1948).

60. Hielscher v. State, 511 S.W.2d 305, 308 (Tex. Crim. App. 1973) (defendant's admis-
sion to "burglarizing someplace" held insufficient as unequivocal admission). Hankins on
original disposition was decided in accordance with Hielscher. Hankins admitted to a friend
that he had 36 handguns taken from a pawnshop robbery but the court noted the guns could
have come from any pawnshop robbery. Hankins v. State, 646 S.W.2d 191, 195 (Tex. Crim.
App. 1983).

61. 416 S.W.2d 816 (Tex. Crim. App. 1967).
62. See id at 819.
63. See, e.g., Ridyolph v. State, 545 S.w.2d 784, 789 (Tex. Crim. App. 1977); Hogan v.

State, 496 S.W.2d 594, 600 (Tex. Crim. App. 1973); Steel v. State, 459 S.W.2d 649, 653 (Tex.
Crim. App. 1970).

64. A literal application of the reasonable hypothesis of innocence instruction might
"unreasonably defeat many legitimate prosecutions based on circumstantial evidence where
it [is] possible to devise speculative hypotheses consistent with the defendant's innocence."
State v. Fiorello, 36 N.J. 80, 87-88, 174 A.2d 900, 904 (1961).

65. See general, Note, supra note 18, at 1255-60, which provides extensive historical
citations of the early commentators.
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States.66 The petitioners in Holland sought an "exclude every rea-
sonable hypothesis charge" when circumstantial evidence was used
to support their conviction for tax evasion.67 Noting that some sup-
port for this type of instruction existed, the Court nonetheless found
the better rule to be that "where the jury is properly instructed on
the standard for reasonable doubt, such an additional instruction on
circumstantial evidence is confusing and incorrect. 68 Holland for-
mulated the federal rule69 that circumstantial and testimonial evi-
dence are intrinsically identical,7 0 as the Court reasoned that
circumstantial and testimonial evidence may both lead in some
cases to erroneous results. 71 The Court also noted that the jury must
weigh the probative value of the circumstantial evidence and glean
from the demeanor of those giving the direct testimony the weight to
be assigned to each category of evidence,72 stating that "[i]f the jury
is convinced beyond a reasonable doubt, we can require no more. 73

The language and rationale of Holland pervades a number of state
supreme court decisions that have dispensed with the need for a
cautionary charge on circumstantial evidence.74 Prior to Hankins v.

66. 348 U.S. 121 (1954).
67. Id at 139.
68. Id at 139-40. At trial the jury received an instruction defining reasonable doubt as

"the kind of doubt ... which you folks in the serious and important affairs of your own
lives might be willing to act upon." Id at 140. The Court noted that the charge given
should have been cast in terms of "the kind of doubt that would make a person hesitate to
act." Id The trial court's error was held to be not so prejudicial as to require reversal. Id

69. Holland is not binding on state courts. Hankins v. State, 646 S.W.2d 191, 213 (Tex.
Crim. App. 1983) (Onion, J., dissenting).

70. 348 U.S. at 140. See also United States v. Becker, 62 F.2d 1007, 1010 (2d Cir.
1933), where Justice Hand writes:

The [circumstantial evidence] requirement seems to us a refinement which
only serves to confuse laymen into supposing that they should use circumstantial
evidence [other] than testimonial. All conclusions have implicit major premises
drawn from common knowledge; the truth of testimony depends as much upon
these, as do inferences from events. A jury tests a witness's credibility by using
their experiences in the past as to similar utterances of persons in a like position
.... All that can be asked is that the importance of the result to the accused shall
demand a corresponding certainty of his guilt; and this is commonly and ade-
quately covered by telling them that the conclusion shall be free from fair doubt.
To elaborate this into an inexorable ritual, or to articulate it for different situations,
is more likely to impede, than to promote, their inquiry.

Id; I J. WIGMORE, WIGMORE ON EVIDENCE § 26 (3d ed. 1940 & Supp. 1983).
71. 348 U.S. at 139-40.
72. Id at 140.
73. Id
74. Holland is cited in 20 state cases that have eliminated the use of a circumstantial

evidence charge. Allen v. State, 420 P.2d 465, 468 n.9 (Alaska 1966); State v. Harvilie, 106
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State," citations to Holland appeared only in the increasingly vocal
dissents criticizing the Texas circumstantial evidence charge.7

II. HANKINS V. STATE

Hardin Hankins was convicted of burglary on wholly circum-
stantial evidence." Claiming error in the trial court's refusal to give
a cautionary circumstantial evidence charge, Hankins obtained re-
versal on first hearing by the Texas Court of Criminal Appeals. On
rehearing, the court, sitting en banc, sustained the conviction, dis-
pensing with the need for a cautionary circumstantial evidence in-
struction to the jury.78 The Hankins majority eliminated the
circumstantial evidence charge, following the same rationale that
the United States Supreme Court used in Holland.7 9 Finding testi-
monial and circumstantial evidence equally probative, 0 the Han-

Ariz. 386, -, 476 P.2d 841, 844 (1970); People v. Bennett, 183 Colo. 125, -, 515 P.2d 466,
469 (1970); Byrd v. United States, 388 A.2d 1225, 1229 (D.C. 1978); Henry v. State, 298 A.2d
327, 330 (Del. 1972); State v. Bush, 58 Hawaii 340, -, 569 P.2d 349, 351 (1977); State v.
O'Connell, 275 N.W.2d 197, 204 (Iowa 1979); State v. Wilkins, 215 Kan. 145, -, 523 P.2d
728, 736 (1974); State v. Jackson, 331 A.2d 361, 365 (Me. 1975); Commonwealth v. Kinney,
423 N.E.2d 1017, 1018 (Mass. 1981); State v. Turnipseed, 297 N.W.2d 308, 313 (Minn. 1980);
Vincze v. State, 86 Nev. 546, -, 472 P.2d 936, 937 (1970); State v. Fiorello, 36 N.J. 80, 87-88,
174 A.2d 900, 904 n.1 (1961), cert. denied, 368 U.S. 967 (1962); People v. Gonzalez, 54
N.Y.2d 729, 733, 442 N.Y.S.2d 980, 982, 426 N.E.2d 474, 476 (1981); Johnson v. State, 632
P.2d 1231, 1233 (Okla. Crim. App. 1981); State v. Roddy, 401 A.2d 23, 35 (R.I. 1979); State
v. Eagle, 611 P.2d 1211, 1213 n.5 (Utah 1980); State v. Derouchie, 140 Vt. 437, -, 440 A.2d
146, 149 (1981); State v. Gosby, 85 Wash. 2d 758, -, 539 P.2d 680, 685 (1975); Blakely v.
State, 542 P.2d 857, 864 (Wyo. 1975).

Three states have dispensed with the charge without reference to Holland. Murray v.
State, 249 Ark. 887, 462 S.W.2d 438 (1971); State v. Bell, 90 N.M. 134, 560 P.2d 925 (1977)
(relying on statutory authority); State v. Draves, 18 Or. App. 248, 524 P.2d 1225 (1974).

Two states have considered deleting the use of a circumstantial evidence charge but
rejected the Holland rationale. State v. Lasley, 583 S.W.2d 511 (Mo. 1979); State v. Graven,
54 Ohio St. 2d 114, 374 N.E.2d 1370 (1978).

75. 646 S.W.2d 191 (Tex. Crim. App. 1983).
76. Eg., Richardson v. State, 600 S.W.2d 818, 827 (Tex. Crim. App. 1980) (Dally, J.,

dissenting).
77. See supra notes 1-9 and accompanying text.
78. Hankins v. State, 646 S.W.2d 191, 199 (Tex. Crim. App. 1983).
79. Id at 198.
80. The majority inHankins cited Law v. State, 33 Tex. 37, 38 (1870) ("[cjircumstantial

evidence is often as strong and conclusive upon the understanding as direct and positive
evidence"). See also 24 TEx. JUR. 2d Evidence § 729 (1961) (circumstantial evidence fre-
quently as convincing as direct evidence). The commentators are in accord. I J. WIGMORE,
WIGMORE ON EVIDENCE §§ 24-25 (1940); 1 C. TORCIA, WHARTON'S CRIMINAL EVIDENCE

§ 6 (13th ed. 1972). A majority of the jurisdictions are also in accord. See 23 C.J.S. Criminal
Law § 907 (1961).
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kins court reasoned that an "additional charge on circumstantial
evidence focusing on the 'reasonable hypothesis' theory serves only
to distract jurors from examining the proper standard of proof as the
primary focus of their deliberations."'' s  Finally, the Hankins major-
ity buttressed the retreat from the circumstantial evidence charge,
claiming to join a growing trend of states that have dispensed with
use of the charge.8 2

Three separate dissenting opinions assailed the majority's reli-
ance on Holland, arguing that Holland presupposes a full defini-
tional charge on reasonable doubt as a prerequisite to the
elimination of the circumstantial evidence charge.8 3 In concurrence,

81. 646 S.W.2d at 199.
82. Id at 197-98. See supra note 74.
83. 646 S.W.2d at 210 (Onion, C.J., dissenting), 218 (Clinton, J., dissenting), 220

(Teague, J., dissenting). The dissenting opinions harshly criticized the majority's claim that
Texas is now joining the growing trend of states that have dispensed with the circumstantial
evidence charge. The crux of the criticism is that while many states have abrogated use of
the circumstantial evidence charge, most of those same states retain a definitional reasonable
doubt charge. Of the cases cited by the majority as the "growing trend," see supra note 74,
most do employ some definition of reasonable doubt. These states include: Alaska, Rivett v.
State, 578 P.2d 946, 949 (Alaska 1978) (reasonable doubt defined as that "doubt [which]
would cause prudent men to hesitate before acting in matters of importance to themselves");
Arkansas, Ridenour v. State, 184 Ark. 475, -, 43 S.W.2d 60, 61 (1931) (no error in a refusal
"to give instructions on circumstantial evidence even where the case depends wholly upon
such evidence [when] the court has already fully and correctly instructed the jury on the
credibility of the witnesses, the weight of the evidence, the presumption of innocence, and
reasonable doubt); Colorado, Alvarez v. State, 653 P.2d 1127, 1130 n.7 (Colo. 1982) (reason-
able doubt "is a doubt which is not a vague, speculative or imaginary doubt, but such a
doubt which as would cause reasonable men to hesitate to act in matters of importance to
themselves"); Hawaii, State v. Bush, 58 Hawaii 240, -, 569 P.2d 349, 351 n.4 (1977) ("[A]
jury must not convict a person upon suspicion, nor upon evidence which only shows that the
defendant is probably guilty or more likely than not to be guilty. . . . proof of his guilt
beyond a reasonable doubt [is required]"); Iowa, State v. Conner, 241 N.W.2d 447, 461-62
(Iowa 1976) (uniform bar instruction defining reasonable doubt as "such doubt as would
cause a reasonable person to hesitate acting in the more important affairs of his life"); Kan-
sas, State v. Wilkins, 215 Kan. 145, -, 523 P.2d 728, 735 (1974) (defining reasonable doubt
as that doubt that "will leave a juror's mind in such a condition that one cannot say that he
or she has been convinced to a moral certainty of the defendant's guilt"); Maine, State v.
Estes, 418 A.2d 1108, 1116 (Me. 1980) (reasonable doubt defined "as that quantum of proof
sufficient to cause a reasonable person to hesitate to act--or to act without hesitation");
Minnesota, State v. Turnipseed, 297 N.W.2d 308, 313 (Minn. 1980) (standards of reasonable
doubt held to be adequately in line with Holland where no objection at trial was made);
Nevada, Vincze v. State, 86 Nev. 546, -, 472 P.2d 936, 938 (1970) ("there was proper in-
struction on reasonable doubt given to the jury in this case"); Oregon, State v. Draves, 18
Or. App. 248, -, 524 P.2d 1225, 1227 n. I (1974) ("[a] reasonable doubt exists when after a
careful and impartial consideration of all of the evidence in the case, you do not feel con-
vinced to a moral certainty that the defendant is guilty").

A case analogous to Hankins but decided differently is State v. Lasley, 583 S.W.2d 511
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Judge Miller, echoing the same criticism, would have eliminated the
circumstantial evidence charge for the reasons cited by the majority,
but would sanction a definitional reasonable doubt charge to bring
Texas in stricter compliance with Holland.84  The majority re-
sponded that the cautionary instruction was not abolished because
the reasonable doubt standard makes it unnecessary, but because
the circumstantial evidence charge deludes jurors into believing that
a different reasonable doubt standard applies in circumstantial evi-
dence cases. 85 The court in Hankins implicitly refused to require a
definition of reasonable doubt in future jury charges,86 thereby leav-
ing the nondefinitional reasonable doubt charge of Massey intact.

The dissenting opinions expressed a number of fears in the
wake of Hankins. First, elimination of the circumstantial evidence
charge will strip the accused of a significant measure of protection
from conviction on mere "conjecture and speculation.""7 Without
jury guidance to the contrary, one dissent warns that prosecutors

(Mo. 1979). The Missouri Supreme Court was asked to abandon the state's "reasonable
hypothesis of innocence" charge because the state had long adhered to a nondefinitional
reasonable doubt charge. Discussing many of the same cases cited by the majority in Han-
kins, the Missouri court noted, "[mlost of the cases [cited] from other jurisdictions... indi-
cate that some sort of elaboration on the phrase 'reasonable doubt' was made at the trial
level, and hedge the abrogation of the circumstantial evidence instruction with the qualifica-
tion that it is not needed where the jury is adequately instructed on the standards of reason-
able doubt." Id at 514. Only Oklahoma and Wyoming expressly use a nondefinitional
reasonable doubt charge and prohibit the use of a circumstantial evidence charge. See
Johnson v. State, 632 P.2d 1231, 1233 (Okla. Crim. App. 1981) ("it is inadvisable for the
judge. . . to define 'reasonable doubt' to the jury; definitions of this self-explanatory phrase
tend to confuse rather than clarify its meaning"); Blakely v. State, 542 P.2d 857 (Wyo. 1975)
(reaffirming Coscow v. State, 521 P.2d 1345 (Wyo. 1974) which prohibits definition of rea-
sonable doubt).

Additionally, of the 11 federal circuits, only the Seventh Circuit does not define reason-
able doubt. 646 S.W.2d at 201 n.3 and citations therein. Federal jury charges on reasonable
doubt follow E. DEVITT & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS

§ 11.14 (3d ed. 1977):

A reasonable doubt is a doubt based upon reason and common sense, the kind of
doubt that would make a reasonable person hesitate to act. Proof beyond a reason-
able doubt must therefore, be proof of such a convincing character that you would
be willing to rely and act upon it unhesitatingly in the most important of your own
affairs.

Id

84. 646 S.W.2d at 200-03 (Miller, J., concurring and dissenting).

85. "The minor difference between Holland and the practice in this jurisdiction of not
defining reasonable doubt is insignificant." Id at 199 n. I.

86. Id at 199 n.1.

87. Id at 217 (Onion, C.J., dissenting).
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will be able to "pile inference upon inference" to gain convictions. 8

All the dissenting judges viewed Hankins as another step in a trend
toward eroding fundamental principles of fairness and justice in
criminal trials.89

Another fear expressed by the dissents involved the future of
appellate review. The future standards for appellate review on
questions of legal sufficiency or the standards that trial courts must
use in passing on motions for instructed verdicts and for new trial
are, according to one dissent, ignored "with a studied stubborn-
ness." 90 While the Hankins majority did not modify the Henderson
"exclude every other reasonable hypothesis of innocence" standard
of appellate review, 9' the court noted that some jurisdictions use the
Holland formula to eliminate a bifurcated appellate review stan-
dard for direct and circumstantial evidence. 92 However, the Han-
kins majority declined to pass on the issue.93

88. Id at 220 (Teague, J., dissenting).
89. Hankins was seen as a step away from protecting the rights of the accused and thus

fell in line with cases such as Exparte McWilliams, 443 S.W.2d 815 (Tex. Crim. App. 1982),
that vanquished the "carving doctrine." In relation to the carving doctrine, see Note, The
Double Jeopardy Carving Doctrine is Abandoned in Texas- Ex parte McWilliams, 14 TEX.
TECH L. REV. 495 (1983).

90. 646 S.W.2d at 217 (Onion, C.J., dissenting).
91. See supra notes 19-26 and accompanying text.
92. 646 S.W.2d at 199 n.2. The majority cites a number of other states that have dis-

pensed with the "reasonable hypothesis of innocence" jury instruction and used the same
rationale to likewise change the standard of appellate review. Byrd v. United States, 388
A.2d 1225, 1229 (D.C. 1978) ("We review these contentions mindful that an appellate court
will not overturn a conviction. . . if the evidence presented at trial reasonably permits a
finding of guilt beyond a reasonable doubt . . . . [N]o legal distinction is made between
circumstantial and direct evidence."); Metz v. State, 9 Md. App. 15, -, 262 A.2d 331, 334
(1970) ("test. . .[is] whether the evidence shows,. . . the facts to be proved from which the
trier of fact could fairly be convinced beyond a reasonable doubt"); People v. Nash, 110
Mich. App. 428, -, 313 N.W.2d 307, 316 (1981) (court must determine whether there is
sufficient evidence of each element of the crime such that elements are proven beyond a
reasonable doubt); State v. Buchanan, 210 Neb. 20, -, 312 N.W.2d 684, 688 (1981)
("[m]oreover, the impression left by the appellate court opinions is that the reasonable hy-
pothesis standard may lead to serious departures from the proper appellate role in evaluat-
ing the sufficiency of the evidence"). See also Commonwealth v. Sullivan, 472 Penn. 129,
-, 371 A.2d 468, 478 (1977), where the court stated:

In determining the sufficiency of the evidence the test is whether, accepting as true
all of the evidence ...and all reasonable inferences arising therefrom, upon
which, if believed, a finder of fact could properly have based its verdict, such evi-
dence was sufficient in law to prove the elements of the crime in question beyond a
reasonable doubt .. . . This standard is equally applicable to cases where the
evidence is circumstantial rather than direct.

Id
93. 646 S.W.2d at 199 n.2.
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Hankins implicitly overruled the Hunt requirement of a cau-
tionary jury charge on circumstantial evidence.94 The decision did
not modify the "exclude every other reasonable hypothesis" stan-
dard of appellate review,9 5 although reexamination of the rule was
invited. Also, modification of the Massey court's nondefinitional
reasonable doubt charge is implicitly ruled out by the majority.96

III. THE MISSTRUCK BALANCE OF HANKINS

In balancing the policy considerations that lie behind the cir-
cumstantial evidence charge, the Hankins court chose the least de-
sirable compromise in its reassessment of Hunt, Henderson, and
Massey. At least two competing interests are involved when the cir-
cumstantial evidence charge is used. On the one hand, the circum-
stantial evidence charge appraises the jury of the exactingness of
proof beyond a reasonable doubt. Consequently, the charge guar-
antees that a conviction may not be rendered on less than the consti-
tutionally mandated minimum standard of reasonable doubt. On
the other hand, use of the circumstantial evidence charge subjects
the trial and appellate courts to the task of applying the difficult and
time consuming tests of unequivocality of admission, close juxtapo-
sition, and differentiation of direct and circumstantial evidence. De-
spite the apparent simplicity of adopting the singular standard for
both circumstantial and direct evidence, namely reasonable doubt,
the court of criminal appeals has charted a course that denigrates
the rights of the accused and retains the judicial quandary over the
myriad of unworkable circumstantial evidence tests.

A. Jury Confusion Subsequent to Hankins

Though Hankins predicated elimination of the circumstantial
evidence charge based on the rationale of reducing jury confusion,
the opposite result seems likely to occur. After Hankins, Texas ju-
ries have only the nondescript, nondefinitional standard of reason-
able doubt to answer their central question: How convinced must I
be to find the defendant guilty? The crux of the jury's confusion
becomes apparent when the relationship between the reasonable

94. Id at 199-200.
95. Id. at 199 n.2.
96. Id at 199 n.1.

[Vol. 15:459
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doubt charge and the circumstantial evidence "exclude every rea-
sonable hypothesis of innocence" charge is explored.

Texas adopted the Webster charge as another application of the
reasonable doubt standard.97 The charge conveyed a standard to
the jury that the nondefinitional reasonable doubt phrase could not
impart, at least where the evidence was wholly circumstantial.9 8

While some courts have viewed the reasonable hypothesis of inno-
cence charge as a higher standard of proof than the constitutionally
mandated standard of reasonable doubt,99 the Vermont Supreme
Court expressed the better reasoned view by noting that "[e]xclusion
of every reasonable hypothesis of innocence is simply a method for
evaluating whether the reasonable doubt standard has been met. '""°°

The reasonable hypothesis of innocence charge adds meaning to
reasonable doubt. If that meaning leads juries astray when they are
weighing the relative strengths and weaknesses of inferences to be
derived from circumstantial evidence, then it should be removed.
However, a less confusing method for evaluating whether the rea-
sonable doubt standard is met needs to be developed to fill the gap
left by the loss of the circumstantial evidence charge.

B. Appellate Review Subsequent to Hankins

The need for jury guidance as to the "how convinced must I
be" question is particularly acute given that the standard of appel-
late review set out in Henderson will be retained. The court of crim-
inal appeals in Wilson v. StateI°' took up the Hankins invitation to
change the standard of appellate review when sufficiency of wholly
circumstantial evidence is at issue.' °2 While the Wilson court ac-
knowledged that the basic test for reviewing the sufficiency of the
evidence is whether any rational trier of fact could have found the

97. See supra notes 27-31 and accompanying text.
98. Id
99. See Blakely v. State, 542 P.2d 857 (Wyo. 1975) (Thomas, J., concurring), where the

court found that a circumstantial evidence charge creates a higher standard of proof than
reasonable doubt. Id at 864. But see 1 C. TORCIA, WHARTON'S CRIMINAL EVIDENCE § 12
(13th ed. 1972), where it is noted that the exclusion of every reasonable hypothesis other
than the guilt of the accused "should not be regarded as establishing a standard more severe
than the usual concept of reasonable doubt." Id

100. State v. Derouchie, 140 Vt. 437, -, 440 A.2d 146, 149 (1981).
101. No. 072-82 (Tex. Crim. App. 1983) (available Sept. 1, 1983, on LEXIS, Tex. library,

Crim. App. file).
102. Id

1984]
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essential elements of the crime beyond a reasonable doubt, °3 the
court could find no rationale for abandoning the "utilitarian" exclu-
sion of the every reasonable hypothesis of innocence test. 1°4 No
method other than the systematic process of elimination of the guilt
of others "could be fashioned to effectively conclude the evidence
rationally establishes the accused's guilt."' 0 5 Presumably, the appel-
late courts must still inquire into the basic threshold tests of une-
quivocality of admissions, close juxtaposition, and assaying whether
any direct evidence supports a main fact. Thus, the court has fore-
gone the opportunity to eliminate the real confusion in the circum-
stantial evidence charge: the myriad of unworkable and judicially
time consuming tests that accompany the charge.l'I

Thus, Texas juries will consider the evidence using the amor-
phous nondefinitional standard of reasonable doubt while appellate
courts reviewing those findings will employ the reasonable hypothe-
sis of innocence standard. If Chief Justice Shaw's thesis that juries
guided by circumstantial evidence will succumb to prejudice, parti-
ality, or hasty and false deductions is valid, a conclusion which finds
support in the Holland decision, 107 the number of convictions absent
the cautionary circumstantial evidence charge is likely to rise. 08

Those same convictions will be reviewed by appellate courts utiliz-
ing the reasonable hypothesis of innocence test. Such review could
result in a needless number of reversals. Prior to Hankins, the jury
was charged on circumstantial evidence. Therefore, it considered
the defendant's alternate hypothesis and could reject the hypothesis

103. Id
104. Id
105. Id
106. The various tests used along with the circumstantial evidence charge have been the

subject of much criticism. See Note, supra note 18. Judge Roberts has strongly assailed the
close juxtaposition rule for allowing the court to ignore the dichotomy between direct and
circumstantial evidence, substituting the court's own judgment of the evidence's probative
value for that of the jury. Coleman v. State, 530 S.W.2d 823 (Tex. Crim. App. 1975) (Rob-
erts, J., dissenting).

107. Holland v. United States, 348 U.S. 121, 125 (1954); Note, Abrogating the Cautionary

Instruction in Criminal Prosecutions Relying Substantially on Circumstantial Evidence,
Blakely v. State, II LAND & WATER L. REV. 623, 728-29 (1976).

108. Arguably, if Hankins were to come up for appellate review subsequent to Wilson,
the conviction would be reversed for insufficiency of the evidence. Randall Carter, also a
suspect, provided the only evidence of Hankins' purported admission of guilt. Carter's testi-
mony that he saw the satchel in Hankins' car for the second time was contradicted by the
workman who reported that prior to Carter's second appearance at the car the bag had been
removed. The hypothesis that Carter committed the offense and then set up Hankins seems
all too reasonable.

[Vol. 15:459474
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if it appeared unreasonable. Appellate courts were loathe to disturb
such jury findings."° After Hankins the reasonableness of the de-
fendant's hypothesis must be decided by the appellate courts as a
matter of first impression. 0 The acceptance of the burden of ana-
lyzing the alternative hypotheses by the appellate courts raises seri-
ous questions as to the scope of appellate review"' and the number
of reversals for insufficiency of the evidence.

C. Possible Solutions

The central aim of any circumstantial evidence charge policy
should be to effectively balance the competing interests that sur-
round the charge as it relates to reasonable doubt and to equitable
appellate review. While the Hankins court eliminated the inherent
jury confusion in the circumstantial evidence charge, perhaps the
real confusion is in the collateral tests of unequivocality of admis-
sion, close juxtaposition, and even the distinguishing of direct from
circumstantial evidence. However, the court of criminal appeals has
failed to rid itself of this confusion given its holding in Wilson.

The court can dispense with the untenable collateral tests that
evolved alongside the circumstantial evidence charge and simulta-
neously safeguard the accused from conviction on less than reason-
able doubt by abandoning both the Wilson retention of the
Henderson appellate review standard and the Massey nondefini-
tional reasonable doubt charge. Instead of the charge in Massey v.
State," '2 a definitional reasonable doubt charge should be devel-
oped to appraise the jury as to the meaning of that amorphous
phrase.' 13

109. Cf. Girard v. State, 631 S.W.2d 162, 163-64 (Tex. Crim. App. 1982).
110. Wilson makes this proposition inevitable. With no charge instructing the jury to

test the alternate hypothesis for reasonableness, but a review standard that mandates review
of any reasonable hypothesis, the courts must necessarily consider the matter as a question
of first impression on review unless the court indulges in the fiction that juries will evaluate
alternate hypotheses without instructions to that effect.

11. See TEx. CODE CRAM. PRoc. ANN. art. 38.04 (Vernon 1979). The code states:
Thejury in all cases is the exclusive judge of the facts proved and of the weight

to be given to the testimony, except where it is provided by law that proof of any
particular fact is to be taken as either conclusive or presumptive proof of the exist-
ence of another fact, or where the law directs that a certain degree of weight is to be
attached to a certain species of evidence.

Id (emphasis added).
112. 1 Tex. Ct. App. 563 (1877).
113. The suggestion of Judge Miller is both sensible and fair. Judge Miller would im-

plement the federal standard of "hesitate to act upon the matters of importance in your own

1984]
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IV. CONCLUSION

In Hankins v. State, the Texas Court of Criminal Appeals elim-
inated the use of a cautionary circumstantial evidence charge.' 1 4

The court abandoned the 127 year-old practice of charging on cir-
cumstantial evidence because the charge confuses jurors into ac-
cording circumstantial evidence less weight than it deserves." 5 The
only standard for Texas juries is to be that of proof beyond a rea-
sonable doubt.' 6

Not addressed by the Hankins court is the relationship between
the circumstantial evidence charge and the proof beyond a reason-
able doubt standard. Historically, the circumstantial evidence

affairs," (see patterned federal jury charge supra note 83) coupled with an explanation of the
varying degrees of burden of proof commonly used in the courts. This instruction gives the
jury not only a personal perspective of reasonable doubt in their own lives but also the
perspective of the evolution of reasonable doubt as the highest degree of proof used in the
judicial system. As Judge Miller explains:

This definition of reasonable doubt [hesitate to act], although better than no
definition at all, becomes almost crystal clear when put in perspective with the
burdens of proof of 'preponderance of evidence' and of 'clear and convincing' evi-
dence. The latter two are already defined to juries in cases where applicable but
explaining all three in one voir dire would show the natural progression, in law and
in fact, of the degree to which a juror must be convinced before he can decide the
issue . . . . Perspective coupled with definition is the best answer to our ultimate
question.

Hankins v. State, 646 S.W.2d 191, 203 n.6 (Tex. Crim. App. 1983).
Nevertheless, use of an expanded reasonable doubt charge is in doubt. In Young v.

State, 648 S.W.2d 2 (Tex. Crim. App. 1983), decided a month after Hankins, the court dealt
with a DWI conviction where the judge submitted a charge defining reasonable doubt in the
federal "hesitate to act" language and in "abiding belief' terms. The defendant objected
first to any definition of reasonable doubt and specifically to the two definitions given. The
majority only addressed the point of error directed toward the abiding belief definition of
reasonable doubt. The court held that proof evincing an abiding belief is the same as that of
the clear and convincing evidence standard and thus the definition ran afoul of In re Win-
ship, 397 U.S. 358 (1970). 648 S.W.2d at 2. The majority's reversal notes, "[s]ubmission to
the jury in this case of an instruction that 'an abiding belief in appellant's guilt would re-
quire a guilty verdict, was tantamount to authorization of a conviction on less than proof
beyond a reasonable doubt." Id at 3.

Judge Miller, who was originally assigned the opinion, wrote to expressly endorse the
hesitate to act definition but reversed as to the abiding belief definition. Id at 4 n. 1. The
court en banc declined to use the opinion. Judge Miller dissented to note that there should
"be no misunderstanding; this court today continues to refuse to sanction a reasonable doubt
definition even on an abuse of discretion standard." Id at 4. Practitioners might argue,
however, that the Young court by not expressly dealing with the point of error directed at the
federal definition or use of a definition per se is reserving judgment on the question.

114. 646 S.W.2d 191, 199 (Tex. Crim App. 1983).
115. Id
116. Id



CIRCUMSTANTIAL EVIDENCE CHARGE

charge was given to juries because it imparted an understanding to
the jurors that a nondescript reasonable doubt charge could not im-
part. In the absence of any guidance to evaluate the strength of the
inferences to be derived from wholly circumstantial evidence, Texas
juries are likely to render conviction on proof that does not establish
guilt beyond a reasonable doubt. Furthermore, the standard of ap-
pellate review for future convictions on wholly circumstantial evi-
dence will continue to be the "exclusion of every reasonable
hypothesis" standard; thus, Texas courts will continue to be saddled
with the myriad of untenable collateral tests that accompany the cir-
cumstantial evidence charge. The present course charted by the
court of criminal appeals will likely result in an increasing number
of future reversals given that only the appellate courts will utilize a
cognizable test to evaluate "reasonable doubt." The court of crimi-
nal appeals should develop a workable definition of reasonable
doubt with a paralleling appellate review standard to maximize ju-
dicial economy and protect the rights of the accused.

Jeffrey S. Alley
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