
ENVIRONMENTAL LAW

During the survey period the Fifth Circuit decided issues under
two environmental statutes. This article will discuss one significant
decision (two opinions) interpreting the Federal Water Pollution
Control Act Amendment,' and an important decision providing a
comprehensive analysis of the National Environmental Policy Act.2

I. THE FEDERAL WATER POLLUTION CONTROL ACT

AMENDMENTS OF 1972

The Federal Water Pollution Control Act (FWPCA) was origi-
nally enacted as the Water Quality Improvement Act of 1970.3 In
1972 this Act was reenacted as part of the Federal Water Pollution
Control Act Amendments of 1972. 4 The underlying goal of the
FWPCA is "to restore and maintain the chemical, physical, and bio-
logical integrity of the Nation's waters"' by establishing ambient
water quality standards and effluent limitations.6 In essence the
FWPCA makes it unlawful for any person to discharge any pollu-
tant into the nation's waters without prior compliance with the
FWPCA's permit system.7 The 1972 amendments were added to the
FWPCA as a congressional attempt to balance the nation's increas-
ing need to import oil with the increased risk of environmental dam-
age from oil spills. 8

A. Discharge of Oil-Cleanup Costs

The FWPCA prohibits any discharge9 of oil into the navigable

1. 33 U.S.C. §§ 1251-1376 (1976 & Supp. V 1981).
2. 42 U.S.C. §§ 4321-4361 (1976).
3. Water Quality Improvement Act of 1970, Pub. L. No. 91-224, 84 Stat. 91 (codified

as amended at 33 U.S.C. §§ 1251-1376 (1976 & Supp. V 1981)).
4. Pub. L. No. 92-500, 86 Stat. 896 (codified at 33 U.S.C. §§ 1251-1376 (1976 & Supp.

V 1981)).
5. 33 U.S.C. § 1251(a) (1976 & Supp. V 1981).
6. Id §§ 1311-1313.
7. See id § 1321(b)(1).
8. See Note, Oil Spills and Cleanup Bills.- Federal Recovery of Oil Spill Cleanup Costs,

93 HARV. L. REV. 1761, 1761 (1980) [hereinafter cited as Cleanup Bills].
9. Discharge, as defined under the FWPCA, "includes, but is not limited to, any spill-

ing, leaking, pumping, pouring, emitting, emptying or dumping." 33 U.S.C. § 1321(a)(2)
(1976 & Supp. V 1981).
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waters of the United States." Once a discharge occurs, the govern-
ment is required to clean up any oil which has not been properly
removed by the discharging party. " However, in section 1321 of the
FWPCA, the government is allowed reimbursement for these
cleanup costs from the party responsible for the discharge.12 Under
section 1321(f) the discharging party, absent willful conduct,' 3 is
strictly liable for such spill up to statutory limits.' 4 The discharger
can escape this strict liability if he can prove that the sole cause of
the discharge was the act or omission of a third party without regard
to whether such act or omission was negligent.' 5 Section 1321(g)
places upon a sole cause and nondischarging third party no-fault
strict liability identical to that placed upon a discharger under sub-
section (f).' 6 In addition subsection (h) provides that the liabilities
established by the FWPCA "shall in no way affect any rights the
United States, or any other party, may have against the third
party."' 7

B. Big Sam I

During the survey period the Fifth Circuit, in United States v.
M/VBig Sam (Big Sam 1), 1 addressed the interrelationship of sub-
sections (f), (g), and (h) of section 1321 with regard to the liability of

10. Id § 1321(b)(1).
11. Id § 1321(c)(1), (d), (f)(1).
12. Id. § 1321(0 & (g).
13. Section 1321(0 provides, "where the United States can show that such discharge

was the result of willful negligence or willful misconduct . . . such owner or operator shall
be liable to the United States Government for the full amount of such costs." Id § 1321(0.

14. Id. Section 1321(0 provides:
discharging party is liable for ...an amount not to exceed, in the case of an
inland oil barge $125 per gross ton of such barge, or $125,000, whichever is greater,
and in the case of any other vessel, $150 per gross ton of such vessel (or, for a vessel
carrying oil or hazardous substances as cargo, $250,000), whichever is greater

Id
15. Id
16. See id § 1321(g).
17. Id § 1321(h). Section 1321(h) provides:

(h) The liabilities established by this section shall in no way affect any rights
which (1) the owner or operator of a vessel or of an onshore facility or an offshore
facility may have against any third party whose acts may in any way have caused
or contributed to such discharge, or (2) the United States Government may have
against any third party whose actions may in any way have caused or contributed
to the discharge of oil or hazardous substance.

Id
18. 681 F.2d 432 (5th Cir. July 1982), cerl. denied, 103 S. Ct. 3112 (1983).
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a nondischarging third party vessel. 19 In Big Sam 1 two vessels, the
M/V Big Sam and the T/B Butane, collided on the Mississippi
River causing a discharge of 280,000 gallons of oil.20 The sole cause
of the collision was the negligence of the Big Sam, a nondischarging
third party vessel. 2' Delta Barge Line, the owner of the Butane, im-
mediately began cleaning up the spill in accordance with the
FWPCA.22 Subsequently, Delta turned the operation over to the
government, which spent another $300,000 to finish the clean up. 23

The United States then brought suit against the Big Sam, Zito (its
owner), and Tri-Capt (the vessel's bareboat charterer) to recover
these cleanup costs.

24

The applicable subsection under the FWPCA was 1321(g) be-
cause the M/V Big Sam was the nondischarging third party vessel.25

The issue facing the court was whether subsection (g), which paral-
lels section 132 1(f), 26 provides the exclusive remedy for the govern-
ment to recover oil spill cleanup costs or whether subsection (h) also
allowed the government to assert a maritime tort action. 27 No previ-
ous appellate court had addressed this question of a nondischarging
third party's liability under subsections 1321(g) and (h).28

Before reaching this issue the Fifth Circuit discussed two sub-
sidiary issues of statutory interpretation. 29  First, the court deter-
mined that the FWPCA contemplated joint and several liability as
between the owner and operator of a third party vessel and not indi-
vidual liability. 30 This conclusion proved to be very important be-
cause at the time of -the trial the bareboat operator (Tri-Capt) had

19. Id. at 437.
20. Id. at 434.
21. Id. at 434-35. In private litigation between the two parties, Delta (the owner of the

discharging vessel Butane) recovered from Tni-Capt (the bareboat charterer of the Big Sam)
damages based on civil penalties paid to the Coast Guard pursuant to § 1321(b). Delta also
recovered costs expended to protect water intakes and the costs spent in the initial and
aborted cleanup. Id. at 434 n.2.

22. Id at 434. Initially Delta spent over $50,000 in cleaning up and protecting water
intakes. Id

23. Id
24. 1d
25. See 33 U.S.C. § 1321(g) (1976 & Supp. V 1981).
26. Compare id § 1321(g) with id § 1321(0.
27. 681 F.2d at 437-38.
28. Id at 438.
29. Id

30. Id. at 438-39.
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become insolvent.3' Second, the court determined that although
subsection (g) was silent as to providing an in rem remedy against a
nondischarging third party, it did not preclude an admiralty court
from affording one to the government even though subsection (g)
might limit the recovery. 32 After passing upon these two issues, the
Fifth Circuit addressed the question of third party liability under
subsections (g) and (h).33

In addressing this issue, the court noted that previous cases in-
terpreting subsection (f) held that this subsection provided the ex-
clusive remedy against discharging vessels for the government's
recovery of oil spill cleanup costs. 34 The Fifth Circuit observed that
these cases based their decision on the fact that FWPCA "did not
show any intent to permit other remedies against the discharger than
those permitted by subsection (f)."35 The Fifth Circuit adopted the
test enunciated in the subsection (f) case of In re Oswego Barge
Corp. ,36 which provides that "[a]ny terms of the statute explicitly
preserving or preempting judge-made law" were controlling.37 In
applying this test the Fifth Circuit held that, contrary to subsection
(f), subsection (g) did not exclude a remedy based on maritime tort
because of the express provisions of subsection (h)(2) which provide
that the liabilities provided by section 1321(g) "'shall in no way af-
fect any rights which .. the United States Government may have
against any third party . .' " In light of the unambiguous terms
of the statute, the Fifth Circuit held that the government was enti-
tled to assert a maritime tort action against the M/V Big Sam. 9

At first glance, the holding in Big Sam 1 would arguably create
inconsistencies. The provisions in subsection (h) expressly preserve
maritime tort remedies as against third parties without an
equivalent preservation against the actual discharger. Therefore, it
appears that a third party whose simple negligence is the cause of an
oil spill is subject to unlimited liability under maritime tort theories,

31. Id at 435.
32. Id at 438.
33. Id. at 440.
34. Id at 441. See In re Oswego Barge Corp., 664 F.2d 327, 344 (2d Cir. 1981); United

States v. Dixie Carriers, Inc., 627 F.2d 736, 739 (5th Cir. 1980); Steuart Transp. Co. v. Allied
Towing Corp., 596 F.2d 609, 614-18 (4th Cir. 1979).

35. 681 F.2d at 441.
36. 664 F.2d 327 (2d Cir. 1981).
37. Id at 339.
38. 681 F.2d at 442 (quoting 33 U.S.C. § 1321(h)(2) (Supp. V 1981)).
39. 681 F.2d at 443.

[Vol. 15:233
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while an actual discharging party's liability for the same simple neg-
ligence is limited by statute.

This argument was adequately addressed by the Big Sam 1
court. The Fifth Circuit noted that the M/V Big Sam was protected
from potential unlimited liability under general maritime law.'
The court held that the limitations imposed by general maritime law
were in harmony with subsections (g) and (h) and were not super-
seded by these subsections.4'

In reaching this conclusion the Fifth Circuit has correctly given
effect to the statutory language as it is written. Subsection (h)(2)
specifically preserves maritime tort remedies against third parties,
while no other section of the FWPCA preserves such remedies
against actual dischargers.42 The inconsistency lies with the legisla-
ture, not with the Fifth Circuit. It was against this alleged inconsis-
tent legislative treatment that the M/V Big Sam petitioned for a
rehearing of the case.

C. Big Sam 2

In United States v. M/VBig Sam (Big Sam 2),4 3 the Fifth Cir-
cuit addressed the petition for rehearing of Big Sam 1.44 The com-
plaint in Big Sam 2 was not directed at the court's construction of
subsections (g) and (h), but at the inconsistent treatment of dis-
chargers and third party nondischargers by Congress.45 In Big Sam
2 the Fifth Circuit agreed that it seemed illogical to permit the
FWPCA's strict liability remedy to preempt maritime tort actions
against a negligent discharger who creates the bulk of the risk, but

40. Id at 443-44. The court stated that from a reading of the House debates on the
FWPCA it appeared that Congress was aware of additional remedies that might be subject
to the limitations of 46 U.S.C. § 183(a) (1976). 681 F.2d at 443 n.15.

41. 681 F.2d at 443-44. Section 183(a) of title 46, 46 U.S.C. § 183(a) (1976), provides:
The liability of the owner of any vessel, whether American or foreign, for any

embezzlement, loss, or destruction by any person of any property, goods, or mer-
chandise shipped or put on board of such vessel, or for any loss, damage, or injury
by collision, or for any act, matter, or thing, loss, damage, or forfeiture, done, occa-
sioned, or incurred, without the privity or knowledge of such owner or owners,
shall not, except in the cases provided for in subsection (b) of this section, exceed
the amount or value of the interest of such owner in such vessel, and her freight
then pending.

Id
42. See generally 33 U.S.C. §§ 1251-1376 (1976 & Supp. V 1981).
43. 693 F.2d 451 (5th Cir. Dec. 1982).
44. Id at 451.
45. Id at 454.
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not to preempt tort actions against a negligent nondischarging third
party.' Nevertheless, the Fifth Circuit stated that however incon-
sistent the treatment, it was simply not within the judiciary's power
"to re-write, in the guise of statutory construction, unambiguous
statutory language in order to cure what seems to be statutory defi-
ciencies."47 Thereupon, the court adhered to the view of the court in
Big Sam 1 and held that the unambiguous statutory provisions
should be applied as written.48 The court in Big Sam 2 found that
the alleged inconsistencies were not reason to refuse to apply the
unambiguous provisions of the FWPCA, absent evidence of legisla-
tive history contraindicating these provisions. 49 Accordingly, the
court denied the petition for rehearing and denied the suggestion for
rehearing en banc.50

The denial of the rehearing en banc was sharply criticized in a
dissenting opinion filed by Circuit Judge Gee.5' Judge Gee felt it
was dubious at best that Congress intended such inconsistencies and
therefore, the Fifth Circuit slighted its en banc function.52 Gee gave
three reasons why he felt a rehearing en banc was justified. First,
the holding in Big Sam 1 confficted in principle with a prior Fifth
Circuit opinion;5 3 second, the Big Sam I opinion sapped the vitality
out of the limitation of liability provided by section (g) and there-
fore, all but reads it out of the statute;54 and finally, because the Big

46. Id.

47. Id. at 454-55.
48. Id. at 456.
49. Id
50. Id
51. Id at 456-59 (Gee, J., dissenting). Judge Gee stated that "as now construed by two

panels of our court, operating separately, the FWPCA calls to mind nothing so much as the
wag's depiction of a camel: a horse designed by a committee . Id. at 456.

52. Id at 458.
53. Id In United States v. Dixie Carriers, Inc., 627 F.2d 736 (5th Cir. 1980), the Fifth

Circuit held that the intent of Congress was to enact "a compromise bill that limits the
government's recovery for cleanup costs in all cases except those involving willful dis-
charges." Id at 739. Therefore, the Dixie Carriers court held that subsection (f)'s liability
limitations apply in cases of simple negligence. Id Judge Gee was of the opinion that
because subsection (g) was textually and conceptually identical to subsection (f), the Dixie
Carriers holding could be extended to subsection (g) and thus preempt general maritime tort
remedies for simple negligence of a third party. 693 F.2d at 459. However, the Dixie Carri-
ers holding can be limited as applying to actual discharging vessels, whereas subsection (h)
specifically allows tort actions against a third party. See 33 U.S.C. § 1321(h)(2) (1976 &
Supp. V 1981).

54. 693 F.2d at 459. Judge Gee argued that by focusing on the literal language of
subsection (h) the court was in effect interpreting subsection (g) out of the statute. Id

238 [Vol. 15:233
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Sam 1 panel allowed unlimited recovery based on simple negli-
gence, Judge Gee felt that the court was enforcing the FWPCA in-
consistently with its legislative history."5

Notwithstanding this dissenting opinion, the Fifth Circuit's
holding in Big Sam 1 was rationally based. The court looked deeply
at the legislative history, stating that the history of subsection (h),
which first appeared in the Water and Environmental Quality Im-
provement Act of 1970, afforded no reason not to read the FWPCA
according to its unambiguous expression.5 6 The FWPCA retained
subsection (h) unchanged from the 1970 Act.5 7

The most rational basis for the court's holding stands within the
statute itself. The basic philosophy of the FWPCA is to impose
upon those who pollute the costs of cleaning up the damage they
cause.5 The congressional hearings on the FWPCA reflect the eco-
nomic reality that the only practical method by which the govern-
ment can assure reimbursement of cleanup expenditures is through
insurance.5 9 Therefore, the gauge of liability is related to the ability
to obtain insurance to cover the risk of an oil discharge.60

Subsection 1321(f), by limiting the liability of dischargers, has
enabled owners and operators of oil tankers to obtain insurance to
cover their financial responsibilities.6 If no such limitation existed,
dischargers would be constantly subject to potentially crushing ia-
bility due to the inability to procure insurance for the day to day
exposure to risks in the oil transportation business.62

55. Id
56. 681 F.2d at 437 n.8.
57. Id
58. See 115 CONG. REc. 9024 (1969) (remarks by Rep. Wright concerning cleanup

liabilities).
59. See id at 9020. Representative Fallon stated "[t]here was considerable soul-

searching as to whether or not the insurance industry should, in effect control our oil pollu-
tion requirements." Id Representative Fallon went on to state that "[n]evertheless, at the
present time, it seems to be the only practical method by which we can assure reimburse-
ment for Government expenditures in cleanup." Id

60. See id
61. See 115 CONG. REc. 28,958 (1969) (remarks of Sen. Spong concerning insurance

coverage).
62. 693 F.2d at 453 n.5. Cf 116 CONG. REc. 9004 (1970) (Sen. Cooper stating that the

limitation of liability provision "draws a proper balance between the public interest and the
ability of private enterprise to respond"). See also Comment, Federal Water Pollution Con-
trol Act-The Federal Government's Exclusive Remedy for Recoupment of Oil Spill Cleanup
Costs, 53 TUL. L. REv. 1421, 1433 (1979) (policy of FWPCA is to protect the public on one
hand, the merchant marine on the other); Cleanup Bills, supra note 8, at 1774 ("insurance
companies apparently convinced Congress that unlimited liability was not insurable").

19841 239
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These concerns do not necessarily indicate an inability of ves-
sels not in the oil trade to secure insurance against tort damages
resulting from a collision with another vessel. Vessel owners are
already protected from excessive liability due to the maritime limi-
tations on liability.63 Therefore, based on the legislative history of
the FWPCA, it seems reasonable to differentiate between a dis-
charging and a nondischarging party based upon each one's ability
to insure their risks. In this light the Big Sam 1 decision is clearly
correct.

The Fifth Circuit in Big Sam 1 has clarified, consistent with
legislative history, the liabilities of a sole cause and nondischarging
third party under the FWPCA.

II. THE NATIONAL ENVIRONMENTAL POLICY ACT

In 1969 Congress enacted the National Environmental Policy
Act (NEPA)64 in recognition of "the profound impact of man's ac-
tivity on the interrelations of all components of the national envi-
ronment. ' ' 65 The purpose in adopting the NEPA was to use all
practical means and measures available to "create and maintain
conditions under which man and nature can exist in productive har-
mony. ' 66 To implement this policy, NEPA created a regulatory sys-
tem whereby responsible federal agencies are required to prepare an
Environmental Impact Statement (EIS) before any "major Federal
actions significantly affecting the quality of the human environ-
ment" can be commenced. 67 The EIS is prepared to ensure that fed-
eral agencies consider the environmental effects of their actions.68

63. 693 F.2d at 453 n.5. See supra note 41. See generally Cleanup Bills, supra note 8, at
1763-70 (recovery under maritime tort action subject to the Limitations of Liability Act).

64. Pub. L. No. 91-190, 83 Stat. 852 (codified at 42 U.S.C. §§ 4321-4361 (1976)).
65. 42 U.S.C. § 4331(a) (1976).
66. Id
67. Id § 4332(2)(c). Every EIS prepared by the responsible federal agency must con-

tain a discussion of:
(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided should the

proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's environment and

the maintenance and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commitments of resources which would

be involved in the proposed action should it be implemented.
Id § 4332(2)(c)(i)-(v).

68. Id § 4332(2)(c).

240 [Vol. 15:233
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Preparation of the EIS is governed by NEPA and regulations
promulgated by the Council on Environmental Quality (CEQ).6 9

A. Sierra Club v. Sigler

During the survey period the Fifth Circuit in Sierra Club v.
Sigler70 addressed significant issues involving NEPA and CEQ reg-
ulations.7' In Sigler suit was brought by environmental rights orga-
nizations to challenge the Army Corps of Engineers' (Corps)
issuance of five permits allowing private construction of a multipur-
pose, deepwater port and crude oil distribution system in Galveston
Bay.72 The proposed project was to be the first in the United States
to permit oil tankers to operate in a wildlife estuary.73 The primary
focus of the controversy was the effect that a major oil spill might
have on Galveston Bay, a waterway which constituted a breeding
ground for a wide variety of Texas' wildlife population.74 In Sigler
the Fifth Circuit provided a comprehensive analysis of NEPA and
CEQ requirements.

The Corps' decision to issue these permits was found to consti-
tute a major federal action that would significantly affect the human
environment.75 Therefore, the Corps was subject to NEPA require-
ments and was required to develop 76 and employ an EIS in its deci-
sion to issue the permits.77

69. Exec. Order No. 11,514, 3 C.F.R. 286 (1973), reprinted in 42 U.S.C. § 4321 app. at
1722-23 (1976).

70. 695 F.2d 957 (5th Cir. Jan. 1983).
71. Id
72. id at 963.
73. Id at 962. Galveston Bay is Texas' largest estuary and is said to serve as a nursery

and habitat for vast numbers of wildlife, including migratory birds and fish. Approximately
98% of Texas' commercial fishing industry is based on fish that spend at least part of their
life cycle in the Bay. Id at 961.

74. Id at 962.
75. Id at 962 nn.l, 3. According to NEPA, any federal action significantly affecting

the quality of the human environment is subject to NEPA regulations and the federal
agency involved must prepare an EIS. 42 U.S.C. § 4332(c) (1976).

76. According to NEPA, the federal agency responsible for the major federal action has
the burden of preparing the EIS; therefore, this responsibility fell on the Corps. 42 U.S.C.
§ 4332(c) (1976).

77. See 695 F.2d at 962 n.3. Under the Corps' regulations, the district engineer
processing the permit was responsible for obtaining the information needed to prepare the
EIS. See 33 C.F.R. § 325.4(b)(3) (1982). As a preliminary matter the court questioned the
objectivity of the final EIS. According to the evidence, in preparing the EIS the Corps relied
heavily upon a private consultant's report which was prepared on behalf of the defendants
in this case. The court noted that the preparation of an EIS was a mammoth task but that an
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Once the Corps had finished and approved the EIS they issued
five permits authorizing the deepening of the channel and the con-
struction of an oil terminal.78 Shortly thereafter,79 the Sierra Club
and other environmental groups brought suit against the Corps,80

challenging the issuance of these permits and the adequacy of the
final EIS (FEIS).8 ' Specifically, the plaintiffs alleged that the FEIS
failed to perform a required worst case oil spill analysis, that the
FEIS failed to analyze the environmental costs of bulk cargo activi-
ties, and that the Corps failed to consider an alternative offshore
port.

8 2

agency was not allowed to delegate its public duties to private entities whose biases may be
questioned upon grounds of conflict of interest. However, the court did not express a legal
opinion upon the conflict of interest issue because it was not specifically presented for re-
view. The court did caution the Corps not to rubber stamp consultant-prepared final EISs
(FEIS) in the future. 695 F.2d at 962, 963 n.3.

78. 695 F.2d at 963.
79. Permit applications were received in 1978 and work on the EIS commenced that

same year. In April of 1979 a draft EIS was produced. After comments were received on
the draft EIS, revisions were made and FEIS was issued in September of 1979. Based upon
this FEIS the permits were then issued on July 8, 1980, by the Galveston District Engineer,
Colonel James M. Sigler. On May 19, 1981, suit was brought by the plaintiffs, challenging
the adequacy of this FEIS. Id at 961-64.

80. The other plaintiffs included the Environmental Defense Fund, Inc., Galveston
Bay Conservation and Preservation Association, Gulf Coast Fishermen's Environmental
Defense Fund, and Texas Environmental Coalition. Id at 963 n.4. Intervening as defend-
ants were Galveston Wharves (a utility of the city of Galveston) on behalf of the city, and
Pelican Terminal Company, the builders of the project. Id at 961, 964.

81. Id. at 963-64.
82. Id. at 964. Before addressing these three issues the Fifth Circuit set forth the

proper standards of review for determining the adequacy of an EIS, the issuing of the per-
mit, and the opinion of the trial court. The court stated that the umbrella standard (arbi-
trary, capricious, an abuse of discretion, or otherwise not according to law) governed judicial
review of the adequacy of an EIS and the decision to issue permits. In determining the
adequacy of the EIS, the court stated that the Fifth Circuit had adopted three criteria:

[o]ne, whether the agency in good faith objectivity has taken a hard look at the
environmental consequences of a proposed action and its alternatives; two,
whether the EIS provides detail sufficient to allow those who did not participate in
its preparation to understand and consider the pertinent environmental influences
involved; and three, whether the EIS explanation of alternatives is sufficient to
permit a reasoned choice among different courses of action.

Id at 964, 965 (citing Isle of Hope Historical Ass'n v. United States Army Corps of Eng'rs,
646 F.2d 215, 220 (5th Cir. 1981) (per curiam)). In discussing the permit decision, the court
stated that NEPA alone does not establish these standards. Instead an agency is required to
mesh NEPA requirements with its own governing statute. All of these requirements are
only factors to be considered in the decision-making process. The final decision is to be
made from written findings of fact. 695 F.2d at 967. The district court had denied all chal-
lenges made by the Sierra Club and upheld the issuance of the permits. Sierra Club v.
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B. Worst Case Analysis

The Sierra Club's principal concern was the environmental
damage that would result from a total cargo loss by a supertanker in
the Bay. 3 It argued that without a study on the impact of this type
of spill, a reasoned permit decision considering all environmental
factors would not be possible. 4 The FEIS did contain an oil spill
analysis consisting of a probability analysis, a dispersion model, and
an environmental impact analysis, but did not contain a worst case
analysis.8 5 The Corps argued that the worst case analysis demanded
by the Sierra Club was beyond the statutory minimum of NEPA
and was therefore not required.8 6

In the first case to deal with a worst case analysis question, the
Fifth Circuit held that because the CEQ regulations required a
worst case analysis it was statutorily required by NEPA.87 In reach-
ing this conclusion, the court relied on the Supreme Court case of
Andrus v. Sierra Club88 which held that CEQ regulations and inter-
pretations of NEPA were entitled to "substantial deference." 89

However, the Fifth Circuit in Sigler appears to be going beyond the
Andrus holding, asserting that CEQ regulations are statutory re-
quirements.9" Therefore, a worst case analysis was not beyond the
statutory minima of NEPA.91

As a preliminary matter, the court noted it was important that
the Corps had voluntarily complied with new CEQ regulations
which were not to go into effect until after the EIS was completed.92

The Corps had the option to follow the new or the old regulations,
but because it opted to comply with the new CEQ regulations they

Sigler, 532 F. Supp. 1222 (S.D. Tex. 1982), affd inpart, rev'd in part, 695 F.2d 957 (5th Cir.
Jan. 1983).

83. 695 F.2d at 968.
84. Id
85. Id
86. Id at 969.
87. Id at 971.
88. 442 U.S. 347 (1979). The Supreme Court in Andrus had overruled the Fifth Cir-

cuit's declaration in Hiram Clarke Civic Club, Inc. v. Lynn, 476 F.2d 421 (5th Cir. 1973),
that the "CEQ does not have the authority to prescribe regulations governing the compli-
ance with NEPA." 695 F.2d at 972 n. 11.

89. 442 U.S. at 358.
90. See 695 F.2d at 972.
91. Id at 971.
92. Id at 965.

19841
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became binding.93 It was only under these new regulations that a
worst case analysis was required under certain circumstances.94

After establishing that the worst case analysis was applicable,
the Fifth Circuit addressed the question of whether the regulation
requiring a worst case analysis was triggered.95 The court held that,
under 40 C.F.R. § 1502.22(b)(2),96 the regulation was triggered due
to the probability and extreme consequences of an oil spill in the
bay.97 Although the court conceded the speculative nature of the
analysis, it nevertheless stated that the record revealed an adequate
base of information upon which an analysis could be premised.98

The court made it clear that the remoteness of a total cargo loss
would not bar such an analysis, noting that this factor should in-
stead be weighed by the Corps in its decision-making process.99

Thereupon, the court held that if the Corps decided to proceed with
the issuance of the permits, the FEIS had to be rewritten to include
a worst case analysis.' °°

C. Bulk Cargo Activities

The court turned next to the issue of whether the FEIS suffi-
ciently discussed the environmental cost of increased bulk cargo ac-
tivities brought about by the project.' 0' The Sierra Club advanced
various arguments to support its claim that the FEIS failed to do
so. 10 2 In essence the Sierra Club argued that the Corps needed to
perform an environmental cost-benefit analysis on the increase in
bulk cargo activity in the area.

The Corps maintained that the increase in bulk cargo activity

93. Id at 966.
94. See 40 C.F.R. § 1502.22 (1982).
95. 695 F.2d at 973.
96. 40 C.F.R. § 1502.22(b)(2) (1982). Section 1502.22(b)(2) provides:
If the information relevant to adverse impacts is important to the decision and the
means to obtain it are not known (e.g., the means for obtaining it are beyond the
state of the art) the agency shall weigh the need for the action against the risk and
severity of possible adverse impacts were the action to proceed in the face of uncer-
tainty. If the agency proceeds, it shall include a worst case analysis and an indica-
tion of the probability or improbability of its occurrence.

Id
97. 695 F.2d at 973-74. See 40 C.F.R. § 1502.22(b)(2) (1982).
98. 695 F.2d at 974.
99. Id at 975 n.14.

100. Id at 975.
101. Id
102. Id
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was not a proposed federal action but merely a resulting benefit and
therefore, need not be analyzed in the EIS.10 3 The Corps also con-
tended that the bulk terminals were remote contingencies and that
the discussion of secondary impacts in the FEIS was legally and
factually sufficient.' °4

The Fifth Circuit agreed with the Sierra Club that there were
major deficiencies in the FEIS, noting that it did not contain an en-
vironmental cost-benefit analysis of the bulk cargo activities. 05 The
court stated that if the Corps intended to use the benefits of the bulk
terminals as a selling point for the issuance of the permits, the FEIS
must also discuss the environmental costs of such terminals.' °6 In
reaching this conclusion, the court stated that NEPA required at
least a broad informal cost-benefit analysis highlighting the eco-
nomic, technical, and environmental implications of a particular ac-
tion.' 7 The court, relying upon the Second Circuit opinion in
Chelsea Neighborhood Association v. United States Postal Service, 108
stated that although the bulk terminals may not be proposed action
in and of itself, once an EIS is required for a project as a whole the
environmental costs of any claimed benefits could not be ignored.l°9
Therefore, the court held that the FEIS failed to adequately con-
sider the adverse effects of increased bulk cargo activities and as-
serted that it must be rewritten to include a cost-benefit analysis." l0

D. The Permit Decision

The Fifth Circuit stated that the finding of deficiencies in the
FEIS did not necessarily require a reversal of the Corps' decision to
issue the permits."' Rather, to require a reversal the court stated it
must find that the deficiencies in the FEIS sufficiently tainted the

103. Id Under NEPA only recommendations or reports onproposals for legislation and
other major federal actions significantly affecting the environment need to be accompanied
by an EIS. 42 U.S.C. § 4332(c) (1976).

104. 695 F.2d at 975.
105. Id at 976.
106. Id at 979. The court stated that the EIS should discuss such costs as the effect

commodity transportation had on oil spill probabilities: first, the amount of pollution, in-
cluding water, air, and soil, to be caused by commodities terminals; and second, the hazards
of fire and explosion caused by such terminals. Id at 976.

107. Id at 978. The court held that a complete monetary analysis was not required. Id
108. 516 F.2d 378 (2d Cir. 1975).
109. 695 F.2d at 979.
110. Id
111. Id at 980.
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Corps' decision to grant the permits.' 12 In reviewing this issue, the
court noted that a different standard was to be applied than when
analyzing the adequacy of an FEIS."13 Under this standard a court
is to review the decision to issue permits according to its conform-
ance with the Corps' own regulations.' 14 In adopting a new legal
standard, the Fifth Circuit held that the district court had applied an
incorrect legal standard when they upheld the permit decision."-'

At this point, the court noted that generally a remand to the
trial court for a reconsideration of the evidence in light of the cor-
rect legal standard would be appropriate." 6 However, based on the
Supreme Court decision in Pullman-Standard v. Swint," 7 the Fifth
Circuit chose to apply the standard itself."' In Pullman-Standard
the Supreme Court set out a limited alternative to remand: "[wihere
findings [by the district court] are infirm because of an erroneous
view of the law, a remand is the proper course unless the record
permits only one resolution of the factual issue.""' 9 The Fifth Cir-
cuit chose the alternative because in their review of the record there
was " 'only one possible resolution of the factual issue' of whether

112. Id at 981.
113. Id at 980.
114. Id The court stated that "[t]he correct legal standard for measuring the impact of

the deficient FEIS on the permit decision" was to be found in the Corps' own regulations
and Colonel Sigler's written findings of fact. Id at 981. The regulations that the Corps must
follow are quite specific:

The decision whether to issue a permit will be based on an evaluation of the prob-
able impact of the proposed activity and its intended use on the public interest.
Evaluation of the probable impact which the proposed activity may have on the
public interest requires a careful weighing of all those factors which become rele-
vant in each particular case. The benefit which reasonably may be expected to
accrue from the proposal must be balanced against its reasonably foreseeable detri-
ments. The decision whether to authorize a proposal, and if so, the conditions
under which it will be allowed to occur, are therefore determined by the outcome
of the general balancing process . . . . That decision should reflect the national
concern for both protection and utilization of important resources. All factors
which may be relevant to the proposal must be considered; among those are con-
servation, economics, aesthetics, general environmental concerns, historic values,
fish and wildlife values, flood damage prevention, land use, navigation, recreation,
water supply, water quality, energy needs, safety, food production, and, in general,
the needs and welfare of the people. No permit will be granted unless its issuance
is found to be in the public interest.

33 C.F.R. § 320.4(a)(1) (1982).
115. 695 F.2d at 980.
116. Id at 981.
117. 456 U.S. 273 (1982).
118. 695 F.2d at 981.
119. 456 U.S. at 292.
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the deficient EIS tainted the Corps' permit decision."' 120 The court
further bolstered its choice of the alternative path on the basis of
three additional reasons.' 2 First, the unique character of environ-
mental litigation required an expedited review to prevent possible
project killing legal delays; 22 second, the possibility of piecemeal
resolution of similar issues would not be judicially efficient; 123 and
third, because the evidence on this matter was almost totally docu-
mentary, the trial court weighing the testimony of live witnesses was
not crucial to the resolution of the issue.' 24

In reviewing the permit decision, the Fifth Circuit noted that
the Corps' records showed that the skewed FEIS did taint the Corps'
permit decision by preventing the "careful weighing of all relevant
factors" necessary in the general balancing process. 25 The court
held that the Corps failed to follow their own regulations and there-
fore, its permit decision was not made according to law. 26 There-
upon, the circuit reversed the district court and remanded directing
the Corps to reconsider the issuance of permits in light of a cor-
rected FEIS. 127

In Sigler the Fifth Circuit again reversed what has become the
Corps common practice of adopting a "the bigger the better" atti-
tude towards construction projects.' 28 The Corps has consistently
evaluated the benefits of major projects without fully considering

120. 695 F.2d at 981.
121. Id
122. Id. (citing Strycker's Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 226

(1980); Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 557-58 (1978); South
La. EnvI. Council, Inc. v. Sand, 629 F.2d 1005, 1014 n.9 (5th Cir. 1980)).

123. See 695 F.2d at 981. The court was concerned over the fact that they had already
ordered the Corps to perform a worst case analysis in the EIS. If the Corps were to proceed
with that obligation and then possibly get the FEIS again returned on the bulk cargo issue,
the court would be wasting time and resources. Id

124. Id
125. Id at 983. The court viewed Colonel Sigler's findings of fact as the most important

documentary evidence demonstrating the effect or lack of effect of the skewed analysis. Id
at 982-83.

126. Id at 983. The court stated that the Corps may reach the same permit decision but
only after it considers an adequate FEIS. Id

127. Id at 983-84.
128. Cf. Note, Environmental Impact Assessmentfor Water Resource Projects.- The Army

Corps ofEngineers, 45 GEO. WASH. L. REV. 1095, 1096 n.8 (1977) [hereinafter cited as Note]
(stating that because the Corps has a bureaucratic interest in expanding the number of
projects, EIS objectivity may be impossible to attain, as the Corps' weighting of costs and
benefits may be biased by its bureaucratic interests and policital ties with local groups
favorable to development).
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the environmental costs. 129 If an agency is permitted to only cite
benefits and avoid consideration of accompanying costs in order to
promote a project, a subsequent cost-benefit analysis would always
weigh in favor of adopting the project.' 30 This sort of decision mak-
ing violates the express enumerations of NEPA. Every agency must
give a hard look at environmental considerations before proceeding
with a project.' 3' If a plaintiff, such as Sierra Club, can show that
economic considerations are so distorted and skewed that a fair con-
sideration of the environmental consequences are not given, then
this agency has failed to quantify environmental effects "to the ful-
lest extent possible,"' 132 a clear violation of NEPA. 33 Environmen-
tal Impact Statements are disclosure documents and are not to serve
as project justifications.134

In Sigler the Fifth Circuit followed established guidelines in
reaching their conclusions that the EIS was insufficient and that the
permit decision was wrong. In Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc.,"35 the Supreme
Court stated that administrative decisions are to be set aside "only
for substantial procedural or substantive reasons."'' 36  Clearly, the
Corps has violated both of these declarations.

When considering substantive violations, the Supreme Court
has mandated that CEQ regulations be given substantial defer-
ence. 37 In Sigler the Fifth Circuit goes a step further, holding that

129. See id See also Calvert Cliffs' Coord. Comm., Inc. v. AEC, 449 F.2d 1109, 1123
(D.C. Cir. 1971) (economic and technical benefits of planned project must be weighed
against environmental costs).

130. 695 F.2d at 979.
131. See Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C.

Cir. 1972).
132. See 42 U.S.C. § 4332 (1976). See also Calvert Cliffs' Coord. Comm., Inc. v. AEC,

449 F.2d 1109, 1114 (D.C. Cir. 1971) ("to the fullest extent possible" sets a high standard for
agencies to meet).

133. See Note, supra note 128, at 1108-09. Cf. Environmental Defense Fund, Inc. v.
Corps of Engineers, 470 F.2d 289, 294-95 (8th Cir. 1972) (inclusion of benefits without con-
current inclusion of costs skews the resulting cost-benefit analysis in favor of the project).

134. See Sierra Club v. Froehlke, 359 F. Supp. 1289, 1338 (S.D. Tex. 1973), modied
Sierra Club v. Callaway, 499 F.2d 982 (5th Cir. 1974) (stating that in essence NEPA is an
environmental "full disclosure law").

135. 435 U.S. 519 (1978).
136. Id at 558 (emphasis added). See also Environmental Defense Fund, Inc. v. Fro-

ehlke, 473 F.2d 346, 353 (8th Cir. 1972) (review of an agency decision is limited to alleged
application of arbitrary standards or if the agency clearly gave insufficient weight to envi-
ronmental factors).

137. See supra text accompanying notes 88-91.
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CEQ regulations are to be given statutory effect.13 8 Under this hold-
ing, these regulations are binding, as a matter of law, upon the
agency developing an EIS.'3 9 Therefore, substantively, the Corps
violated NEPA by failing to abide by CEQ regulations which re-
quire both a worst case analysis and a cost-benefit analysis. 'I

In addition, NEPA delegates to the federal agency involved in
a project the responsibility of implementing NEPA. 14' This delega-
tion requires each agency to develop its own regulations with regard
to the procedural aspects of implementing NEPA. 42 The failure of
an agency to follow its own regulations would constitute a proce-
dural violation of NEPA. Therefore, when the Corps failed to issue
the permits in accordance with its own regulations, it procedurally
violated NEPA.' 43 Accordingly, the Fifth Circuit was justified in
holding that the Corps both procedurally and substantively violated
NEPA.

The decision by the Fifth Circuit to review the Corps' decision
in light of the proper legal standard, instead of remanding the case,
was clearly justified on the basis of the unique characteristics of en-
vironmental litigation.'"

III. CONCLUSION

As a practical matter, during the survey period the Fifth Circuit
has taken a much needed environmentalist stance in interpreting en-
vironmental legislation. The holding in Big Sam 1 clearly shadows
the legislative purpose of eliminating water pollution caused by oil
spills. This decision will provide courts with a firm basis for deter-
mining nondischarging third party liability under subsections
1321(g) and (h) of the FWPCA. In Sigler the court has established
that not only are CEQ regulations statutorily binding but also that
agencies must follow their own regulations when implementing

138. Id
139. Id
140. See supra text accompanying note 87.
141. See 42 U.S.C. § 4332 (1976).
142. Id
143. Id
144. See, e.g., South Louisiana Environmental Council, Inc. v. Sand, 629 F.2d 1005,

1014 n.9 (5th Cir. 1980) (noting that the protracted nature of environmental litigation may
kill proposed projects by delay). Cf. Scenic Hudson Preservation Conference v. Callaway,
499 F.2d 127 (2d Cir. 1974) (after four trips to the Second Circuit the project was stopped
due to cost increases caused by delay).
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NEPA and CEQ requirements. As can be seen by the holdings in
Big Sam 1 and Sigler, the federal judiciary has become one of the
main arbiters of what constitutes an unreasonable risk of injury to
the human environment.

Timothy Ray Briggs


