
FEDERAL RULES OF EVIDENCE

During the survey period the Fifth Circuit addressed a number
of cases interpreting the Federal Rules of Evidence.' While the
Fifth Circuit entertained few novel issues, the court advanced sev-
eral concepts developed in earlier cases. The most notable case in-
volved the use of evidence of subsequent remedial measures to
prove negligence or culpable conduct.

I. EVIDENCE OF SUBSEQUENT REMEDIAL MEASURES UNDER

RULE 407

According to rule 407 subsequent remedial measures, including
a change, repair, or precaution, taken by a party after an event may
not be introduced to prove negligence or culpable conduct in con-
nection with the event.2 Evidence of this kind may, however, be
admitted when offered for another purpose such as proving owner-
ship, control, or feasibility of precautionary measures if contro-
verted or for impeachment purposes.' Introduction of evidence of a
subsequent remedial measure is subject to exclusion under rule 403
which requires that the probative value of the evidence exceed the
danger of unfair prejudice.4

In Grenada Steel Industries v. Alabama Oxygen Co. ,5 the Fifth
Circuit was presented for the first time with the issue of whether rule
407 applied in product liability cases. 6 In Grenada Steel a fire fol-
lowed by an explosion occurred in a plant owned by the claimant.7

The claimant contended that the fire was caused by a leaking valve
on a cylinder of acetylene gas.8 The valve manufacturer, Sherwood-

1. The Federal Rules of Evidence became effective in July 1975. RULES OF EVIDENCE
FOR UNITED STATES COURTS AND MAGISTRATES, Pub. L. No. 93-595, § 1, 88 Stat. 1926,
1926 (1975) (codified at 28 U.S.C. app. 539 (1976)).

2. FED. R. EVID. 407.
3. Id
4. Id advisory committee notes.
5. 695 F.2d 883 (5th Cir. Jan. 1983).
6. Id at 886.
7. 1d at 885. The claimant was insured by Liberty Mutual Insurance Company. Lib-

erty Mutual paid the claimant $608,990.38 and then filed this suit as subrogee, later joined
by the claimant who was seeking damages not covered by insurance. Id

8. Id Alabama Oxygen Company, Inc. sold acetylene gas to the claimant. Id The
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Selpac Corporation (SSC), halted the production of the valve in
question shortly after providing the gas supplier with the metal cyl-
inder that allegedly caused the fire.9 The claimant proffered evi-
dence that a valve manufactured in competition with SSC used a
different design for its acetylene valves after the accident.' Fur-
thermore, the claimant sought to introduce that SSC also changed
the design of its valve after the accident." This evidence was ex-
cluded by the district court.'2

In addressing the issue of whether rule 407 applied in product
liability cases, the Fifth Circuit observed that the other circuit courts
were split on this issue.' 3 For example, the Eighth Circuit has per-
sistently held that rule 407 is inapplicable to product liability
cases.' 4 The Eighth Circuit's rationale for this view is twofold.
First, the terms of the rule exclude evidence of efforts to prove negli-
gence or culpable conduct, which is irrelevant in strict liability
cases. 15 Second, policy considerations relied on by the court point
toward nonapplication of the rule in strict liability cases.' 6 In ad-
dressing these policy considerations, the California Supreme Court,
in Au/t v. International Harvester Co. , decided that the economic
considerations made the blanket exclusionary rule inapplicable to
strict liability cases.' 8 The Ault court stated, "[it is] manifestly un-
realistic to suggest that. . . a producer will forego making improve-
ments in its product, and risk innumerable additional lawsuits and
the attendant adverse effect upon its public image, simply because
evidence of adoption of such improvement may be admitted in an
action founded on strict liability . . .,19

On the other hand, other circuit courts have held that rule 407

gas was delivered in a metal cylinder, which was to be returned when the gas was consumed.
Id. The other defendant, Sherwood-Selpac Corp., manufactured a valve that operated on
the cylinder. Id

9. Id.
10. Id
11. Id.
12. Id.
13. Id. at 886-89.
14. See, e.g., Unterburger v. Snow Co., 630 F.2d 599, 603 (8th Cir. 1980); Farner v.

Paccar, Inc., 562 F.2d 518, 528 n.20 (8th Cir. 1977).
15. See Farner v. Paccar, Inc., 562 F.2d 518, 528 n.20 (6th Cir. 1977).
16. See id
17. 13 Cal. 3d 113, 528 P.2d 1148, 117 Cal. Rptr. 812 (1974).
18. Id. at 120, 528 P.2d at 1151, 117 Cal. Rptr. at 816.
19. Id. at 120, 528 P.2d at 1152, 117 Cal. Rptr. at 816.
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applies in strict liability cases.2" The Sixth Circuit, in Bauman v.
Volkswagenwerk Aktiengesellschaft ,2 ' and the First Circuit, in Roy v.
Star Chopper Co. ,22 applied rule 407 in product liability cases with-
out discussion. In Werner v. Upjohn Co. ,23 the Fourth Circuit ob-
served that a basic concern underlying rule 407 is the
encouragement of voluntary repairs by manufacturers.24 In Werner
the court commented that to admit subsequent repairs as evidence
that the product was defective, even in cases where the manufac-
turer was simply making further improvements to an already safe
product, would be ludicrous.25

The Fifth Circuit in Grenada Steel followed the First, Second,
Third, Fourth, and Sixth Circuits and held that rule 407 was appli-
cable to products liability cases. 26 The court admitted that volun-
tary change to improve a product and reduce the possible hazard
should be encouraged, but stated their decision rested more firmly
on the proposition that evidence of subsequent repair or change had
little relevance to whether the product in question was defective at
some previous time.27 The court further warned that presumptions
concerning why manufacturers alter their products should not be
made by judges, lawyers, and law professors who lack the benefit of
industry practice. 2  The court felt that evidence of subsequent
changes in the product only threatened to confuse the jury by divert-
ing their attention from whether the product was defective at the
time it was sold to what was done later.29 Therefore, the Fifth Cir-
cuit held that the evidence was properly excluded under rule 407.30

II. CONCLUSION

In general, the decisions rendered during the current survey pe-

20. Hall v. American Steamship Co., 688 F.2d 1062 (6th Cir. 1982); Josephs v. Harris
Corp., 677 F.2d 985 (3d Cir. 1982); Cann v. Ford Motor Co., 658 F.2d 54 (2d Cir. 1981), cert.
denied, 102 S. Ct. 2036 (1982); Werner v. Upjohn Co., 628 F.2d 848 (4th Cir. 1980), cert.
denied, 449 U.S. 1080 (1981).

21. 621 F.2d 230 (6th Cir. 1980).
22. 584 F.2d 1124 (1st Cir. 1978).
23. 628 F.2d 848 (4th Cir. 1980), cert. denied, 449 U.S. 1080 (1981).
24. Id at 848.
25. Id at 857.
26. 695 F.2d at 888.
27. Id at 887.
28. Id at 887-88.
29. Id at 888
30. Id at 889.
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riod exemplified the court's attitude to expand the Federal Rules of
Evidence to include circumstances not contemplated by the drafters.
In the most significant case rendered during the survey period, the
Fifth Circuit held that rule 407, which prohibits the use of evidence
of subsequent measures to prove negligence or culpable conduct, is
applicable in products liability cases. In other cases, the court
demonstrated a strict adherence to the legislature's purpose behind
the enactment of the rules. For the most part, the court did not rely
on a mechanical interpretation of the rules, but looked toward the
policy and logic underlying the rules. The continued use of this
method will result in an interpretation of the rules that is in con-
formity with legislative design.

David W Starnes


