
FROM "HORSE AND BUGGY" TO
"HORSELESS CARRIAGE" - TEXAS

ROLLS OUT ITS NEW VENUE
MODEL: A PRACTITIONER'S

GUIDE TO ARTICLE 1995

I. INTRODUCTION

On September 1, 1983, a bill amending the Texas venue statute,
article 1995, became law, thereby creating drastic changes in Texas
venue practice.' In conjunction with the amendment, the Texas
Supreme Court issued an order amending several rules of civil pro-
cedure relating to venue.2 This comment is offered as a guide to the
practitioner in the hope of alleviating the confusion that often ac-
companies extensive changes in widely used statutes.

II. HISTORY OF THE TEXAS VENUE SCHEME

Under English common law, the venue of civil causes of action
was solely in the county of the locus in quo .' It was from that county
that jurors were chosen because they were presumed to have special
knowledge by virtue of their close connection with the litigants and
the facts of the case.4 Although the Republic of Texas adopted the
English common law as the rule of decision,5 Spanish dominance in
the law governing civil procedure prevailed. 6 Spanish venue, em-
bodied in Las Siete Partidas ,7 gave the defendant a privilege, with
some fourteen exceptions, to be sued in the place of his domicile.8

I. Act of June 17, 1983, ch. 385, § I, 1983 Tex. Sess. Law Serv. 2119 (Vernon). The
bill was sponsored by Senator Kent Caperton in the Senate and Representative Robert Bush
in the House of Representatives.

2. Supreme Court of Texas, Order of June 15, 1983 Adopting Amendments to the
Texas Rules of Civil Procedure (effective Sept. 1, 1983).

3. Locus in quo is "[t]he place in which the cause of action arose, or anything is al-
leged, in pleadings, to have been done." BLACK'S LAW DICTIONARY 848 (5th ed. 1979).

4. A. CLARK, VENUE IN CIVIL ACTIONS IN TEXAS IX (1953).
5. Guittard & Tyler, Revision of the Texas Venue Statute. A Reform Long Overdue, 32

BAYLOR L. REV. 563, 564 (1980).
6. Id. at 564.
7. 2 LOPEZ, LAS SIETE PARTIDAS (Paris 1847).
8. Guittard & Tyler, supra note 5, at 564.
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TEXAS TECH LAW REVIEW

In 1836 the First Congress of the Republic enacted the original
Texas venue statute9 which incorporated the defendant's domicili-
ary privilege as well as seven of the Spanish exceptions.' ° Because
of the vast geographical area of Texas, the legislators were con-
cerned with requiring a defendant to travel to a distant county to
defend a lawsuit brought against him." Though the reason for the
privilege vanished with the advent of modern transportation, the
"horse and buggy statute," with minor changes, remained in effect. '2
As a result of the harsh application of the "general rule," numerous
exceptions evolved and were incorporated into the statute. These
exceptions carried with them a plethora of varying and sometimes
contradictory judicial interpretations. 3

The method by which a defendant sought to transfer venue to
another county was through the filing of a sworn plea of privilege.' 4

Usually, the privilege asserted was that of being sued in the county
of the defendant's residence.' 5 In challenging the defendant's asser-
tion of the privilege, the plaintiff was required to file a sworn contro-
verting plea stating specifically the grounds relied upon to confer

9. Law of Dec. 22, 1836, 1836 Tex. Gen. Laws 198, § 5, 1 H. GAMMEL, LAWS OF
TEXAS 1258, 1260-61 (1898).

10. Guittard & Tyler, supra note 5, at 565 nI.15. The seven exceptions were as follows:
(1) suits against married women defendants; (2) suits involving an estate inherited by the
defendant; (3) suits when the defendant is sued upon a promise to perform an obligation in a
certain place; (4) the defendant commits some crime or offense giving rise to a suit; (5) the
defendant is a transient; (6) the plaintiff brings suit for an animal, slave, or other "movable
thing"; and (7) the defendant is a guardian of the estate of a minor, an idiot, or a lunatic. Id

11. Langley,A Suggested Revision of the Texas Venue Statute, 30 TEX. L. REV. 545, 545
(1952).

12. Id. Langley coined the phrase "horse and buggy statute" in criticizing the anach-
ronistic qualities of article 1995. In enacting the current amendments to article 1995, the
Texas Legislature has moved Texas venue into the "horseless carriage" era.

13. Guittard & Tyler, supra note 5, at 563-64. These exceptions were divided into what
came to be known as "mandatory" or "permissive" exceptions. 3 W. DORSANEO, TEXAS
LITIGATION GUIDE § 61.01A, at 61-6.6 (1983). The mandatory/permissive classification
scheme was never statutorily incorporated until "new" article 1995. The classification rested
upon whether the exception was one stating that an action "may" be brought or "must" or
"shall" be brought in a specific county. Id However, even mandatory exceptions have
been held to be waivable. See Tunstill v. Scott, 138 Tex. 425, 431-32, 160 S.W.2d 65, 69-70
(1942). For a satirical comment on the subject see Guittard, Alice in Venue Land, 32 BAY-
LOR L. REV. 561 (1980).

14. 2 J. WICKER & D. BENSON, TEXAS LAWYERS GUIDE § J2.1 I, at 39 (1983). Former
Texas Rule of Civil Procedure 86 set out the requisites of the plea. See A. CLARK, supra
note 4, at 217. Basically, the defendant was required to state under oath that no exception to
exclusive venue in the county of his residence existed in the pending cause of action. See id

15. 3 W. DORSANEO, TEXAS LITIGATION GUIDE § 61.01A, at 61-6.12 (1983).
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venue in the county where suit was pending.' 6 After the plea was
controverted, the venue issues were determined at a trial of the
venue facts, whereby the plaintiff was required to prove by a pre-
ponderance of the evidence that one of the exceptions to the "gen-
eral rule" applied. 7 At this "mini-trial," it was frequently necessary
for the plaintiff to prove the elements of his cause of action through
live testimony.' 8 Finally, an interlocutory appeal of an adverse rul-
ing was authorized.' 9

For many years the Texas legal profession as well as the judici-
ary criticized article 1995 and fervently urged its reform.2" Gener-
ally, their criticisms were aimed toward three specific provisions of
the Texas venue scheme.2'

First, many complained of the overall vagueness and complex-
ity of the statute.22 Terms frequently had different meanings for
venue purposes than they had for the trial on the merits or other
similar proceedings.23 Also, the extensive use of undefined terms
and the legal community's refusal to consistently define the statu-
tory terms resulted in "uncertainty in application of the venue stat-
ute, a trap for the unwary attorney, and an increase in venue
appeals.

24

Second, the requirement that the plaintiff conduct a "mini-
trial" on the merits to prove that venue was proper encountered
widespread opposition from the legal community.25 Many venue
hearings required two trials on the merits of the case, the first to

16. J. WICKER & D. BENSON, supra note 14, § J2.14, at 41.

17. W. DORSANEO, supra note 15, at 61-6.12.
18. Id at 61-6.12 to .13. Affidavits were not allowed as a substitute.

19. TEX. REV. CIv. STAT. ANN. art. 2008 (Vernon 1964) (repealed 1983).

20. See, e.g., Guittard & Tyler, supra note 5, at 563; Langley, supra note I1, at 545;
Sampson, Distant Forum Abuse in Consumer Transactions. A Proposed Solution, 51 TEX. L.
REV. 269 (1973).

21. D. Price, New Texas Venue Statute: Legislative History from the Defense View-
point 2-3 (Aug. 1983) (unpublished manuscript on file with the Texas Tech Law Review).

22. The problem with respect to vagueness and complexity was reflected in the large
number of appellate cases construing article 1995, which amounted to more than 600 pages
of annotations in Vernon's statutes. Spradley, Texas Venue: The Pathology ofthe Law, 36
Sw. L.J. 645, 648 (1982).

23. Id. A classic example regards the terms "domicile" and "residence." For venue
purposes, the Texas Supreme Court has found the terms identical. See infra notes 54-57 and
accompanying text.

24. Spradley, supra note 22, at 648.
25. Price, supra note 21, at 2-3.
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establish venue and the second to prove the case on its merits.26

Consequently, the plaintiff was compelled to prove each of the al-
leged venue facts by a preponderance of the evidence.27 A prima
facie showing being insufficient, the plaintiff was often forced to also
litigate the main issue of the trial on the merits at the venue hear-
ing.28 This venue determination procedure created the ultimate par-
adox in that in order for the defendant to avail himself of the
privilege of being sued in the county of his domicile, he was com-
pelled to make the journey which was sought to be eliminated in the
first instance.2 9 In other words, the defendant had to gather his evi-
dence and assemble his witnesses in a distant county of the plain-
tiff's choosing merely to litigate the issue of where the trial on the
merits was to be held.30 Moreover, the plaintiff, in proving the al-
leged venue facts, was forced "to put on full-scale proof of the cause
of action," 31 thereby tipping his hand and revealing trial tactics and
strategies.32

Finally, adding to the dilemma, the losing party at the venue
hearing was afforded the right to an interlocutory appeal 33 "which
caused an inordinate number of appeals just on the first-tier venue
hearing."34 This gave defense attorneys the incentive to file unmer-
itorious appeals solely as a dilatory practice, thereby resulting in
postponement of the trial on the merits.35

An unintended result of the venue procedure also proved
troublesome to litigants. Though the venue hearing and the inter-
locutory appeal purported to decide nothing but venue, resolution
of venue issues by the judge who tried the case on the merits un-

26. Id. at 2.
27. Guittard & Tyler, supra note 5, at 566.
28. Id
29. Id. at 567.
30. Id
31. Spradley, supra note 22, at 648.
32. Id at 695.
33. TEX. REV. CIv. STAT. ANN. art. 2008 (Vernon 1964) (repealed 1983).
34. Price, supra note 21, at 2-3. Chief Justice Pope, before the Senate Jurisprudence

Committee, pointed out that one of every twelve cases on appeal concerned venue. He also
noted that this was the equivalent of one and one-half court of appeals devoting full time to
the resolution of interlocutory venue appeals. The Chief Justice lamented the fact that one
and one-half to two years of litigation, simply to determine where the case was to be tried,
clogged court dockets and was wasteful and costly to the taxpayers of the state. Hearings on
Tex. S.B. 898 Before the Senate Comm. on Juris., 68th Leg. 1-4 (Apr. 12, 1983) (transcript
available from Senate Staff Services Office).

35. Spradley, supra note 22, at 695.
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doubtedly altered the course of the litigation or influenced settle-
ment negotiations.3 6

III. ARTICLE 1995 AMENDED

After several ineffectual attempts by the Texas Legislature to
reform article 1995, the impasse was overcome by the Sixty-Eighth
Texas Legislature with the passage of Senate Bill 898."7 Article 1995
significantly alters the basic Texas venue scheme.38 In light of the
new amendments to article 1995, the Texas Supreme Court promul-
gated new rules to govern the procedural application of the new

_tiltu,.-3 9 These amendments, given the complex nature and fre-
quent criticisms that the former statute engendered, were welcomed
by many members of the Texas legal profession.40

A. Basic Venue Scheme of Article 1995

The new venue statute is organized into four sections, the first
of which states the "general rule" of venue.4' Section 2 delineates
all mandatory exceptions to the "general rule" contained in section
1,42 whereas permissive exceptions to the "general rule" are set forth

36. Guittard & Tyler, supra note 5, at 568.

37. Price, supra note 21, at 2-4.

38. W. DORSANEO & D. CRUMP, TEXAS CIVIL PROCEDURE: PRE-TRIAL LITIGATION

§ 6.01, at 6-1 (2d ed. 1983).
39. Supreme Court of Texas, Order of June 15, 1983 Adopting Amendments to the

Texas Rules of Civil Procedure (effective Sept. 1, 1983).
40. See supra text accompanying notes 20 & 34.

41. TEX. REV. CIv. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984). Section 1
of article 1995 provides: "GENERAL RULE. All lawsuits, except as provided in Sections 2
and 3 of this article, shall be brought in the county where the cause of action or a part
thereof accrued or in the county of defendant's residence if defendant is a natural person."

42. Id. Section 2 of article 1995 provides:
MANDATORY VENUE. (a) Lands. Actions for recovery of real property or an
estate or interest in real property, or for partition of real property, or to remove
encumbrances from the title to real property, or to quiet title to real property shall
be brought in the county in which the property or a part of the property is located.

(b) Injunctions against suits. Actions to stay proceedings in a suit shall be
brought in the county in which the suit is pending.

(c) Injunctions against executions. Actions to restrain execution of a judg-
ment based on invalidity of the judgment or of the writ shall be brought in the
county in which the judgment was rendered.

(d) Against state or head of state department. An action for mandamus
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in section 3.43 Finally, section 4 deals with general provisions, in-

against the head of a department of the state government shall be brought in Travis
County.

(e) Against county. An action against a county shall be brought in that
county.

(f) Other mandatory venue. An action governed by any other statute pre-
scribing mandatory venue shall be brought in the county required by such statute.

(g) Libel, slander, or invasion of privacy. A suit for damages for libel, slan-
der, or invasion of privacy shall be brought and can only be maintained in the
county in which the plaintiff resided at the time of the accrual of the cause of
action, or in the county where the defendant resided at the time of filing suit, or in
the county of the residence of defendants, or any of them, or the domicile of any
corporate defendant, at the election of the plaintiff.

Id.
43. Id. Section 3 of article 1995 provides:
PERMISSIVE VENUE. (a.) Executors, administrators, etc. If the suit is against an
executor, administrator, or guardian, as such, to establish a money demand against
the estate which he represents, the suit may be brought in the county in which such
estate is administered, or if the suit is against an executor, administrator, or guard-
ian growing out of a negligent act or omission of the person whose estate the execu-
tor, administrator, or guardian represents, the suit may be brought in the county
where the negligent act or omission of the person whose estate the executor, admin-
istrator, or guardian represents occurred.

(b) Insurance. Suit against fire, marine, or inland insurance companies may
also be commenced in any county in which the insured property was situated.
Suits on policies may be brought against any life insurance company, or accident
insurance company, or life and accident, or health and accident, or life, health, and
accident insurance company in the county where the home office of such company
is located or in the county where loss has occurred or where the policy holder or
beneficiary instituting such suit resides.

(c) Breach of warranty by a manufacturer. Suits for breach of warranty by a
manufacturer of consumer goods may be brought in any county where the cause of
action or a part thereof accrued, or in any county where such manufacturer may
have an agency or representative, or in the county in which the principal office of
such company may be situated, or in the county where the plaintiff or plaintiffs
reside.

(d) Railway personal injuries. Suits against railroad corporations or against
any assignee, trustee, or receiver operating any railway in this state for damages
arising from personal injuries, resulting in death or otherwise, shall be brought
either in the county in which the injury occurred or in the county in which the
plaintiff resided at the time of the injury. If the defendant railroad corporation
does not run or operate its railway in or through the county in which the plaintiff
resided at the time of the injury and has no agent in said county, then said suit
shall be brought either in the county in which the injury occurred, or in the county
nearest that in which the plaintiff resided at the time of the injury, in which the
defendant corporation runs or operates its road, or has an agent. When an injury
occurs within one-half mile of the boundary line dividing two counties, suit may be
brought in either of said counties. If the plaintiff is a nonresident of this state then
such suit shall be brought in the county in which the injury occurred or in the
county in which the defendant railroad corporation has its principal office.

(e) Contract in writing. (1) Subject to the provisions of Subdivision (2), if a
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cluding joinder of claims and parties, transfer of venue, and hear-
ings.44 Matters such as the effective date of the new statute and a

person has contracted in writing to perform an obligation in a particular county,
expressly naming such county or by a definite place therein, by such writing, suit
upon or by reason of such obligation may be brought against him either in such
county or where the defendant has his domicile. (2) In an action founded upon a
contractual obligation of the defendant to pay money arising out of or based upon
a consumer transaction for goods, services, loans, or extensions of credit intended
primarily for personal, family, household, or agricultural use, suit by a creditor
upon or by reason of such obligation may be brought against the defendant either
in the county in which the defendant in fact signed the contract or in the county in
which the defendant resides at the time of the commencement of the action. No
term or statement contained in an obligation described in this subsection shall con-
stitute a waiver of these provisions.

(f) Corporations and associations. Suits against a private corporation, associ-
ation, partnership, or joint-stock company may be brought in the county in which
its principal office is situated, or in the county in which the cause of action or part
thereof arose, or in the county in which the plaintiff resided at the time the cause of
action or part thereof arose, provided such corporation, association, partnership, or
joint-stock company has an agency or representative in such county, or, if the cor-
poration, association, partnership or joint-stock company had no agency or repre-
sentative in the county in which the plaintiff resided at the time the cause of action
or part thereof arose, then suit may be brought in the county nearest that in which
plaintiff resided at said time in which the corporation, association, partnership, or
joint-stock company then had an agency or representative. Suits against a railroad
corporation or against any assignee, trustee, or receiver operating its railway may
also be brought in any county through or into which the railroad of such corpora-
tion extends or is operated. Suits against receivers of persons and corporations
may also be brought as otherwise provided by law.

(g) Foreign corporations. Foreign corporations, private or public, joint-stock
companies or associations, not incorporated by the laws of this state, and doing
business within this state, may be sued in any county where the cause of action or a
part thereof accrued, or in any county where such company may have an agency or
representative, or in the county in which the principal office of such company may
be situated, or, when the defendant corporation has no agent or representative in
this state, then in the county where the plaintiffs or either of them reside.

(h) Other permissive venue. An action governed by any other statute pre-
scribing permissive venue may be brought in the county allowed by such statute.

(i) Transient persons. A transient person may be sued in any county in which
he may be found.

(j) Nonresidents; residence unknown. If one or all of several defendants re-
side without the state or if their residence is unknown, suit may be brought in the
county in which the plaintiff resides.

Id.
44. Id. Section 4 of article 1995 provides:
GENERAL PROVISIONS. (a) Joinder of defendants or claims. When two or
more parties are joined as defendants in the same action and/or two or more
claims or causes of action are properly joined in one action and the court has venue
of an action or claim against any one defendant, the court also has venue of all
claims or actions against all defendants unless one or more of the claims or causes
of action is governed by one of the provisions of Section 2 of this article requiring
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repealer abrogating article 2008 are found in sections 2 and 3 of the
Act amending article 1995. 45

B. Comparison and Analysis ofAmended Article 1995 with the

Former Statute

1. General Rule

The general rule of amended article 199546 (hereinafter referred
to as article 1995) abrogates the defendant's privilege to be sued in
the county of his domicile and instead gives the plaintiff a choice of
either suing the defendant in the county where the cause of action or
part thereof accrued or in the county where the defendant resides, if
he is a natural person.47 Passage of the general rule resulted from a
compromise between the plaintiff and defense bar associations.48

transfer of such claim or cause of action, upon proper objection, to the mandatory
county.

(b) Counterclaims, cross-claims, and third party claims. Venue of the main
action shall establish venue of a counterclaim, cross-claim, or third party claims
properly joined under the Texas Rules of Civil Procedure.

(c) Transfer. The court, upon motion filed and served concurrently with or
before the filing of the answer, shall transfer an action to another county of proper
venue where: (1) the county where the action is pending is not a proper county as
provided by this Act; or (2) an impartial trial cannot be had in the county where
the action is pending; or (3) written consent of the parties to transfer to another
county is filed at any time.

(d) Hearings. (1) In all venue hearings, no factual proof concerning the mer-
its of the case shall be required to establish venue; the court shall determine venue
questions from the pleadings and affidavits. No interlocutory appeal shall lie from
such determination. (2) On appeal from the trial on the merits, if venue was im-
proper it shall in no event be harmless error and shall be reversible error. In deter-
mining whether venue was or was not proper, the appellate court shall consider the
entire record, including the trial on the merits.

Id
45. Act of June 17, 1983, ch. 385, §§ 2 & 3, 1983 Tex. Sess. Law Serv. 2119 (Vernon).

Section 2 provides for the abrogation of the interlocutory appeal and reads "Article 2008,
Revised Civil Statutes of Texas, 1925, as amended, is repealed." Section 3 deals with the
application of the effective date of the amended article 1995 and provides that "[the] Act
takes effect September I, 1983, and shall not apply to pending appeals on venue questions.
For the purpose of appeals on venue questions pending prior to September i, 1983, the
former law is continued in effect." Id

46. TEX. REV. CIv. STAT. ANN. art. 1995 (Vernon 1964) (amended 1983). The "old"

general rule stated that "[n]o person who is an inhabitant of this State shall be sued out of
the county in which he has his domicile except in the following cases. ... Id.

47. See supra note 41. Cf TEX. REV. CIv. STAT. ANN. art. 1995 (Vernon 1964)
(amended 1983) (averring that a defendant could only be sued in the county of his domicile
under the general rule). The plaintiff, of course, has these choices assuming that no excep-
tions to the general rule apply. Id

48. Price, supra note 21, at 10-12. The plaintiff's views and concerns were espoused by
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The plaintiff's bar sought to expand venue choice while pressing for
the elimination of the defendant's privilege to be sued in the county
of his domicile. 9 Conversely, the defense bar viewed the expansion
of venue choice as an opportunity for "forum shopping at its best
and [as] a plaintiff's dream come true."5 Representatives of the de-
fense bar asserted that the elimination of the interlocutory appeal
was the primary reason for amending the statute and, therefore, fer-
vently argued against any expansion of venue choice for the plain-
tiff." The result of these contentions was a workable compromise
with which neither side was totally satisfied, but which both sides
viewed as a fair result among competing alternatives. 2

At first glance, it appears that the legislature further changed
the general rule in that it now refers to the defendant's "residence"
rather than his "domicile. '5 3 However, the Texas judiciary has al-
ways construed "domicile" to be equivalent to "residence" for
venue purposes.5 4 Generally, Texas courts have never held "domi-
cile" to its technical meaning." A person may have only one "dom-
icile" at a time but several "residences. 5s6 Thus, the change from
"domicile" to "residence" is mere form over substance and the pro-
vision now conforms to over 125 years of judicial interpretation. 7

'Venue, under the general rule of article 1995, is proper in the
county of the defendant's residence only "if [the] defendant is a nat-

the Texas Trial Lawyers Association while the Texas Association of Defense Counsel organ-
ization worked to further the goals of defense attorneys. Part of the compromise reached by
the two groups which undoubtedly aided the passage of S.B. 898 was the fact that the parties
agreed that there would be no floor debate on the new bill. Id at 1.

49. Id at 10.
50. Id. at 11.
51. Id. at 10.
52. Id. at 6.
53. See supra notes 41 & 46 and accompanying text.

54. Snyder v. Pitts, 150 Tex. 407, 412, 241 S.W.2d 136, 139 (1951).
55. See Brown v. Boulden, 18 Tex. 431, 433 (1857). Domicile combines actual resi-

dence with the intent to make that residence one's home. Snyder v. Pitts, 150 Tex. 407, 413,
241 S.W.2d 136, 139 (1951).

56. See Mijares v. Paez, 534 S.W.2d 435, 436-37 (Tex. Civ. App.-Amarillo 1976, no
writ). As a result, under former article 1995 a defendant was vulnerable to a lawsuit filed
against him in a county other than that of his domicile. Id. Snyder establishes a three-part
test for determining whether a second residence exists away from a domicile. The test re-
quires a showing that (1) the defendant possesses a fixed place or abode which (2) he occu-
pies or intends to occupy consistently over a substantial period of time, and (3) the abode
must be permanent rather than temporary. 150 Tex. 407, 415, 241 S.W.2d 136, 140 (1951).

57. See supra note 55 and accompanying text.
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ural person."" This limitation means that a corporation or associa-
tion, including a partnership,5 9 may not be properly sued in the
county of its residence.6" With regard to partnerships, suit may be
brought against a partner who is a "natural person," and proper
venue is in the county of his residence.6' Once venue is proper
against a partner, the partnership may be joined as a party defend-
ant under section 4(a) of article 1995,62 to be discussed later.

Venue will also be proper if suit is "brought in the county
where the cause of action or a part thereof accrued. 63 Subdivision
23 of former article 1995 contained similar language except that
"arose" was used instead of "accrued." 64 One legal commentator
suggests that the two terms are synonymous;65 however, the sugges-
tion may be incorrect in light of the obvious change of wording.
Moreover, the legislature in section 3 continues using "arose" in
connection with causes of actions against corporations.66 Because
the legislature replaced "domicile" with "residence" in another por-
tion of section 1, it could be argued that the drafters obviously real-
ized they were changing terms and therefore must have realized
they had changed "arose" to "accrued." It follows that the legisla-
ture must have made the change for some reason, although it ap-
pears unknown at this time. One fact is certain-the terms are
defined differently. However, the Texas judiciary often has failed to
make the distinction.67 "Arose" is defined in Webster's Dictionary
as to come about or take place.68 "Accrued" has been defined as the
existence of "the right to institute and maintain a suit, and whenever

58. TEX. REV. CIv. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984).
59. Since Texas has adopted the Uniform Partnership Act and its concomitant entity

theory of partnership, a partnership has been held to be an association for venue purposes.
A partnership will not be classified as a "natural person" under the general rule. Haney v.
Fenley, 618 S.W.2d 541, 542 (Tex. 1981).

60. W. DORSANEO, THE REVISED TEXAS VENUE SCHEME 7 (1983) (unpublished manu-
script on file with the Texas Tech Law Review).

61. Id at 8.
62. Id.

63. TEX. REV. CIv. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984).
64. TEX. REV. CIV. STAT. ANN. art. 1995, § 23 (Vernon 1964) (amended 1983). Cf.

TEX. REV. CIv. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984). It should be noted
that subdivision 23, which dealt with corporations and associations, was a permissive excep-
tion and not part of the general rule.

65. See W. DORSANEO & D. CRUMP, supra note 38, at 6-4.
66. See supra note 43.
67. See, e.g., Brown Cracker & Candy Co. v. Jensen, 32 S.W.2d 227, 231-32 (Tex. Civ.

App.-Waco 1930, no writ).
68. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 117 (1976) (unabridged).

[Vol. 15:917
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one person may sue another a cause of action has accrued."6 9 By
attaching the phrase "or a part thereof'7 ° to both these terms, the
Texas Legislature may be attempting to abrogate this sometimes
troublesome distinction.

Ultimately, the discrepancy between "accrued" and "arose"
will be decided by the courts of this state. Should "accrued" be held
analogous to "arose," the courts will be assisted by the holding in
Lubbock Manufacturing Co. v. Sames,7" a case construing subdivi-
sion 23 of former article 1995. In Lubbock Manufacturing the Texas
Supreme Court held that for venue to be proper in a particular
county because the cause of action arose there, only one of the ele-
ments necessary to have a complete cause of action had to occur in
that county.72 The holding of Lubbock Manufacturing, a strict lia-
bility case, has not been applied in the negligence area because of
Texas courts' interpretation of the negligence exception 73 as it ap-
peared in former article 1995. Because article 1995 has eliminated
the negligence exception, it appears likely that Lubbock Manufactur-
ing will be applied in negligence cases to which the new statute ap-
plies.74 Therefore, based on Lubbock Manufacturing, venue will be
proper in a negligence cause of action if one of the necessary ele-
ments of the cause of action occurred in the county where the suit is

69. Luling Oil & Gas Co. v. Humble Oil & Ref. Co., 144 Tex. 475, 482-83, 191 S.W.2d
716, 721 (1945).

70. See TEX. REV. CIV. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984).

71. 598 S.W.2d 234 (Tex. 1980).
72. Id. at 237.
73. TEX. REV. CIv. STAT. ANN. art. 1995, § 9(a) (Vernon 1964) (amended 1983). The

Texas Supreme Court interpreted § 9(a) and found that merely because some injury or dam-

age resulted from a negligent act which occurred in a county, venue still would not be proper
at such county because the former negligence exception provided that a negligence action
could also be "brought in the county where the act or omission of negligence occurred."
Leonard v. Abbott, 366 S.W.2d 925, 927 (Tex. 1963). Thus, when plaintiffs whose crops
were damaged by aerial spraying of herbicides on defendant's land in another county
brought suit in the county where their crops were located relying on the language of subdivi-
sion 9(a), the court found that venue of the suit in the county where the damage to the
plaintiffs crops was sustained was improper. 1d The court held that the language of the
statute was "plain and unambiguous" that "[a]n act can only occur where the act actually
takes place. 'Occur' does not include the results of the occurrence, but only the taking place,
happening, or coming to pass." Id In Lubbock Manufacturing, however, the court rea-
soned that where damages were suffered, in an action for strict tort liability, a cause of action
could arise in the county in which the plaintiff suffered physical injury because allegation
and proof of actual physical harm to a person is essential to the establishment of a cause of
action in strict liability. 598 S.W.2d at 237.

74. Dorsaneo, supra note 60, at 10-11.
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pending.75

In an action for breach of contract, however, a breach, without
the need for proof of actual damages, completely establishes the ele-
ments of a contract cause of action because the breach constitutes a
violation of a legal right of the plaintiff.76 Thus, venue would be
proper in the county in which the contract was made or breached,
but not where damages were suffered.77

2. Exceptions to the General Rule

Under former article 1995, there were numerous exceptions to
the general rule without any apparent distinctions among them.78

Legal scholars and case law divided the exceptions into two groups,
their classification depending upon the wording of the exception.79

For example, mandatory exceptions stated that lawsuits of certain
types "must" or "shall" be brought in certain counties,8" whereas
permissive exceptions used "may" to indicate those suits which
could be brought in certain counties.8 The amendments to article
1995 incorporate the "may/must" distinction while codifying the
mandatory/permissive classification scheme, 82 thereby simplifying
application of the statute.

Several exceptions have been eliminated from article 1995, and
those that remain may take on different meanings even though some
of the exceptions were word-for-word copies of the earlier article.83

One reason for this different interpretation is that a plaintiff who

75. Id. See supra note 73.
76. Dorsaneo, supra note 60, at 10.
77. Id. The location where the contract is made or breached will be a proper county

for venue, but not merely where damages are suffered. See, e.g., Ben Griffin Tractor Co. v.
Garza, 497 S.W.2d 69, 70-71 (Tex. Civ. App.-Fort Worth 1973, no writ) (in suit for breach
of contract where both the making and the breach occurred in Dallas County and the dam-
age occurred in Tarrant County, the court found that the defendant's plea of privilege
should have been sustained because the contract was made and breached in Dallas County).

78. Dorsaneo, supra note 60, at 12.
79. See J. WICKER & D. BENSON, supra note 14, § J2.07, at 26. See also Dorsaneo,

supra note 60, at 12-14 (discussing the former usage of the words "may," "shall," and
"must" in determining the character of an exception).

80. See TEX. REV. CIV. STAT. ANN. art. 1995, §§ 1-30 (Vernon 1964) (amended 1983);
J. WICKER & D. BENSON, supra note 14, § J2.07, at 26; Dorsaneo, supra note 60, at 12-14.

81. See supra note 80.
82. TEX. REV. CIv. STAT. ANN. art. 1995, §§ 2-3 (Vernon Pamph. Supp. 1984).
83. Dorsaneo, supra note 60, at 15. Compare TEX. REV. CIv. STAT. ANN. art. 1995,

§ 29 (Vernon 1964) (amended 1983) with TEX. REV. CIv. STAT. ANN. art. 1995, § 2(g)
(Vernon Pamph. Supp. 1984) (duplicating the former defamation exception in the new
article).
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brings his lawsuit "in the county where the cause of action or a part
thereof accrued"8 4 is no longer required to prove his cause of action
as a venue fact.85 Consequently, when this modification is read in
conjunction with revised Texas Rule of Civil Procedure 87(2)(b), the
plaintiff no longer faces the procedural burden imposed under the
former exceptions of proving a cause of action to maintain venue.86

a. Mandatory Exceptions

The mandatory exceptions to the general rule are contained in
section 2 of article 1995.87 If an exception is mandatory it overrides
the general rule.88 Under the amended statute, mandatory venue
encompasses suits involving land, various injunctions, suits against
governmental entities, and actions for defamation and invasion of
privacy.89

In general, actions which were mandatory under the old prac-
tice remain mandatory under the amended statute. Some of the ex-
ceptions existing under the old statute have been eliminated and
now fall within the purview of the new general rule or one of the
revamped exceptions.9° Unlike the prior practice, mandatory excep-
tions may now be used by the plaintiff as well as the defendant-
either in the filing of the original petition or in the motion to trans-
fer venue, respectively.9 When two or more mandatory exceptions
of equal rank apply, it appears that the old tie-breaker system,
whereby the principal relief sought will determine which exception

84. TEX. REV. CIv. STAT. ANN. art. 1995, § I (Vernon Pamph. Supp. 1984).

85. Dorsaneo, supra note 60, at 15.

86. Id. at 18-19.

87. TEX. REV. CIv. STAT. ANN. art. 1995, § 2 (Vernon Pamph. Supp. 1984). See supra
note 42.

88. W. DORSANEO & D. CRUMP, supra note 38, § 6.02, at 6-10.

89. TEX. REV. CIV. STAT. ANN. art. 1995, § 2 (Vernon Pamph. Supp. 1984). See supra
note 42.

90. Compare TEX. REV. CIV. STAT. ANN. art. 1995, § 2 (Vernon Pamph. Supp. 1984)
with TEX. REV. CIV. STAT. ANN. art. 1995 (Vernon 1964) (amended 1983). For example, the
old exceptions dealing with fraud, defalcation, attachment, sequestration, labor disputes,
crime, trespass, inheritances, and common carriers have been eliminated. Furthermore, the
new broader exceptions incorporate within them the former exceptions which by name dealt
with Defendants in different counties or Two or more Defendants (now Joinder of Defend-
ants or Claims); Liens on or Partition of Real Property (now Lands); and Railroad Wages
(now Corporations and Associations).

91. Dorsaneo, supra note 60, at 13.
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applies, will continue to be applicable.92 It should be noted that
other mandatory exceptions exist outside article 1995. 91 Accord-
ingly, section 2(f) of the new statute prevents conflicts between arti-
cle 1995 and the venue provisions of other statutes by providing that
other mandatory exceptions will prevail over those of article 1995. 94

b. Permissive Exceptions

The permissive exceptions to the general rule are contained in
section 3 of article 1995. 95 As with mandatory exceptions, permis-
sive exceptions are now available to both parties. 96 Under the new
practice, suits against executors, administrators, insurance compa-
nies,9' manufacturers (for breach of warranty), 9 railroads (for per-
sonal injuries), corporations (both domestic and foreign), 99

transients, and suits on written contracts' °° are all governed by per-

92. Id at 14. Professor Dorsaneo notes that the procedure is easy to articulate, but
hard to apply. Id

93. See, e.g., TEX. FAM. CODE ANN. § 21.08 (Vernon Pamph. Supp. 1984).
94. TEX. REV. Civ. STAT. ANN. art. 1995, § 2(f) (Vernon Pamph. Supp. 1984).
95. Id § 3. See supra note 43.
96. J. HAZEL, VENUE PROCEDURE IN THE TRIAL COURT 1 (1983) (unpublished manu-

script on file with the Texas Tech Law Review). Professor Hazel notes that under prior law
the defendant could only have venue transferred to the county of his residence by virtue of
the plea of privilege. However, under revised article 1995, the defendant, if the suit is pend-
ing in the trial court, may utilize the permissive exceptions to transfer venue to any proper
county. Id at I n.1.

97. TEX. REV. CIV. STAT. ANN. art. 1995, § 3(b) (Vernon Pamph. Supp. 1984). A dis-
tinction is made within the exception between suits brought against fire, marine, or inland
insurance companies and suits on policies brought against life, health, or accident insurance
companies. Id.

98. Id § 3(c). In order for this exception to apply the defendant must be a manufac-
turer of consumer goods. Id.

99. Id § 3(d), (f)-(g). Plaintiffs seeking to sue a foreign corporation may file suit in the
county where the cause of action or a part thereof accrued, or in the county where the
corporation has an agent or representative, or in the county where the principal office is
located. If the corporation has no agent or representative located in Texas, suit is proper in
the county where any plaintiff resides. Id § 3(g). Suits against domestic corporations or
associations are proper if brought in the county where the principal office is located or in the
county in which the cause of action or part thereof arose. If the corporation or association
has an agent or representative located in the county of the plaintiff's residence, then the
plaintiff may also bring suit in the county in which he resided at the time the cause of action
or part thereof arose. If no such agency or representative exists, then the plaintiff may file
his suit in the county nearest that of his residence in which such agent or representative was
located when the cause of action or part thereof arose. Id § 3(f). Suits (except for those
arising from personal injuries) against a railroad corporation or their successors in interest
may be brought in any county in which the railroad operates. Id

100. Id. § 3(e), (j). The exception distinguishes ordinary contractual obligations and
those arising out of a consumer transaction.

930
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missive venue.' 0 ' As with mandatory venue, there may be provi-
sions outside article 1995 which prescribe permissive venue.,0 2

Section 3(h) provides that such provisions remain permissive under
the general venue statute. 10 3

3. General Provisions

Section 4 of article 1995 contains general provisions dealing
with joinder of multiple claims and parties; counterclaims, cross-
claims, and third party actions; transfer of venue; and hearings.1°4

Each of these will be discussed below in the order in which they
appear in the statute.

a. Joinder of Defendants or Claims

Section 4(a) of article 1995 addresses cases involving multiple
defendants or claims.'0 5 The legislature's effort to simplify venue
practice is evident when subdivisions 4 and 29(a) of the former arti-
cle are examined and compared with the new practice.0 6 Subdivi-
sion 4 required that the plaintiff prove certain venue facts by a
preponderance of the evidence in order to maintain venue against
all defendants in the county where the plaintiff had filed suit.' 7 In
Stockyards National Bank v. Maples, °8 the Texas Supreme Court
set out the requisites to the plaintiffs preservation of venue. First,
the court stated that the plaintiff must show that one of the defend-
ants was a resident of the county of suit and that the defendant who
was contesting venue was a proper party. 09 Additionally, the court
required the plaintiff to show that he was in good faith asserting a
viable cause of action against the resident defendant." 0 The last

101. Id. § 3.
102. See TEX. Bus. & COM. CODE ANN. § 17.56 (Vernon Supp. 1984) (Deceptive Trade

Practices Act).
103. TEX. REV. CIv. STAT. ANN. art. 1995, § 3(h) (Vernon Pamph. Supp. 1984).
104. Id. §4.
105. Id. § 4(a).
106. See TEX. REV. CIv. STAT. ANN. art. 1995, §§ 4 & 29(a) (Vernon 1964) (amended

1983).
107. Id. §4.
108. 127 Tex. 633, 95 S.W.2d 1300 (1936).
109. Id. at 637-40, 95 S.W.2d at 1302-03.
110. Id. at 637-40, 95 S.W.2d at 1302-03. Of these three impediments to the mainte-

nance of venue in the county of suit, the one requiring the plaintiff to prove his cause of
action against the resident defendant proved to be the most troublesome. Id at 640, 95
S.W.2d at 1303.
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requirement was thought to serve as an assurance that the plaintiff
used good faith in the selection of venue."'

Subdivision 29(a) also dealt with multiple party litigation'1 2

and was applied when no defendant was a resident of the county
where suit had been filed." 3 Accordingly, the two subdivisions were
mutually exclusive because the former required at least one resident
defendant while the latter called for all defendants to be nonresi-
dents of the county of suit." 4 As with subdivision 4, subdivision
29(a) required that three facts be proven by the plaintiff in order to
maintain venue. According to Levitt v. Independent Management
Co.,'' no defendant could be a resident of the county of suit, at
least one defendant must have fallen within another exception to the
old general rule, and all defendants must have been shown to be "
necessary parties. 16

Section 4(a) of the new article greatly simplifies the procedure
for dealing with multiple claims and parties. '17 Now a plaintiff need
only show that all defendants and claims are properly joined in one
action, that the court has proper venue of an action or claim against
any one defendant, and that no mandatory exceptions apply to any
of the claims in order to preserve venue in the county where suit is
pending. 18 Professor William Dorsaneo notes that there could still
be difficulties regarding misjoinder of parties under section 4(a). 9

Apparently, one concern may be what is "proper" joinder under
section 4(a). 20 In addition, Professor Dorsaneo points out the po-
tential problem when two or more defendants assert a mandatory

111. Id. at 640, 95 S.W.2d at 1303.
112. TEX. REV. CIv. STAT. ANN. art. 1995, § 29(a) (Vernon 1964) (amended 1983).
113. Levitt v. Independent Management Co., 603 S.W.2d 368, 369-70 (Tex. Civ. App.-

Houston [14th Dist.] 1980, no writ).
114. W. DORSANEO, supra note 15, § 61.01A, at 61-6.9.
115. 603 S.W.2d 368 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ).
116. Id. at 369-70. To prove one was a necessary party, the plaintiff was required to

show that complete relief could not be accorded without joinder of that party. Loop Cold
Storage Co. v. South Texas Packers, Inc., 491 S.W.2d 106, 108 (Tex. 1973). See also
Spradley, supra note 22, at 650-5 i (discussing the procedural uncertainties attendant to nec-
essary party questions under former article 1995). The necessary party question proved es-
pecially troublesome for the judiciary to apply to contract cases. Dorsaneo, supra note 60, at
27.

117. See supra note 44.

118. Id.
119. W. DORSANEO, supra note 15, § 61.01A, at 61-6.10.
120. See id.
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venue exception. 12  Section 4(a) is silent as to whether the trial
judge should transfer the entire case to the mandatory county or
sever the case and retain venue as to the remaining defendants. 122

This proved to be a perplexity under prior law, and undoubtedly
this conundrum will persist under the new law. 123

b. Counterclaims, Cross-claims, and Third Party Claims

The prior statute did not specifically address the venue of coun-
terclaims, cross-claims, and third party actions; however, section
4(b) of article 1995 now stipulates that the main action will establish
venue for these claims. 24 The rule is contingent, however, on the
claims being properly joined under the Texas Rules of Civil Proce-
dure.' 25 This is a welcome departure from the prior practice, espe-
cially in the area of third party claims. Under the old statute, a third
party claim, such as one for contribution, was treated as a distinct
and independent suit for venue purposes. 26 In essence, with section
4(b) the legislature has merely adopted ancillary venue for all cross
actions, a revision which will undoubtedly untangle the complex
scheme formerly used to determine venue for these claims. 27

Section 4(c) deals with the transfer of venue to another
county. 28 This section, together with section 4(d) involving hear-
ings, 129 relates to trial and appellate procedure, and must be read
along with the revisions to the Texas Rules of Civil Procedure. Ac-
cordingly, these sanctions will be analyzed and discussed below in
conjunction with the procedural aspects of article 1995.

121. Dorsaneo, supra note 60, at 30.
122. TEX. REV. CIv. STAT. ANN. art. 1995, § 4(a) (Vernon Pamph. Supp. 1984).

123. Id. See Geographical Data Processing Center, Inc. v. Cruz, 576 S.W.2d 666 (Tex.
Civ. App.-Beaumont 1978, no writ).

124. TEX. REV. CIv. STAT. ANN. art. 1995, § 4(b) (Vernon Pamph. Supp. 1984). This
section provides: "Counterclaims, cross-claims and third party claims. Venue of the main
action shall establish venue of a counterclaim, cross-claim, or third party claim properly
joined under the Texas Rules of Civil Procedure." Id.

125. Id.

126. See Union Bus Lines v. Byrd, 142 Tex. 257, 261, 177 S.W.2d 774, 776 (1944); Co-
quina Oil Corp. v. Sojourner Drilling Corp., 515 S.W.2d 172, 173 (Tex. Civ. App.-Eastland
1974, no writ).

127. Dorsaneo, supra note 60, at 30.

128. See supra note 44.

129. Id.
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IV. PROCEDURAL APPLICATION OF ARTICLE 1995

A. The Pleadings

Under former article 1995, the defendant, in an attempt to have
venue changed to his county of domicile, filed a "plea of privi-
lege."' 3 0  To maintain venue in the county of suit, the plaintiff
would contest the plea of privilege by filing a "controverting
plea."'' Both instruments had to be verified. 132 Under the new
practice, four documents may contain venue allegations or denials:
the plaintiffs original petition, the defendant's motion to transfer
venue, the plaintiffs response (if necessary), and the defendant's re-
ply. 13 3 Verification of these instruments is no longer required in the
absence of attached affidavits.134

1. Plaintiffs Original Petition

Professor Patrick Hazel notes that the plaintiffs petition as-
sumes greater importance under revised article 1995.1 In the peti-
tion, the plaintiff must plead "the existence of a cause of action" and
the venue facts necessary to maintain venue where suit is filed.'36

Unlike prior practice, the plaintiff need onlyplead the existence of a
cause of action and is not required toprove the elements of his cause
of action for venue determination purposes. 37 When the plaintiff
drafts his petition, Hazel suggests that if the petition will support a
default judgment, the existence of a cause of action will be properly
pleaded for venue purposes. 138 In order to support a default judg-
ment, the plaintiff need only plead factual allegations supporting the
elements of his cause of action and need not present legal theories or
conclusions. ' 39 In further support of his cause of action, the plaintiff
may attach affidavits in support of his venue choice to the petition in

130. J. WICKER & D. BENSON, supra note 14, § J2.11, at 39.
131. Id §J2.11, at 41.
132. Id §J2.11, at 39.
133. Hazel, supra note 96, at 2. See TEX. R. Civ. P. 86.
134. TEX. R. Civ. P. 83(3), 87(3).
135. Hazel, supra note 96, at 2.
136. TEX. R. Civ. P. 87(2)(b).
137. Id.
138. Hazel, supra note 96, at 2 n.2. See TEX. R. Civ. P. 45(b) ("a statement in plain and

concise language of the plaintiffs cause of action"); TEX. R. Civ. P. 47(a) ("a short statement
of the cause of action sufficient to give fair notice of the claim involved"). See, e.g., Fairdale
Ltd. v. Sellers, 651 S.W.2d 725, 725 (Tex. 1982) (a default judgment must be supported by
petition which states a cause of action).

139. Hazel, supra note 96, at 2 n.2.
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hope of discouraging the defendant from filing a motion to transfer
venue. 140

The plaintiff may be required to plead additional venue facts
when an exception to the general rule is used. 14 ' For instance, if the
plaintiff sues an executor to establish a "money demand" against an
estate which is being administered in Lubbock County, the plaintiff
must plead the existence of a cause of action as well as the fact that
the estate was being administered by the executor in Lubbock
County. 42 Similarly, if a plaintiff files suit in Tarrant County
against a domestic corporation averring that the defendant has an
agent or representative situated in Tarrant County and that the
plaintiff resided in Tarrant County when the cause of action arose,
the plaintiff must plead the existence of a cause of action. The
plaintiff must also plead facts which, if true, would show that the
defendant has an agent or representative in Tarrant County when
the suit is filed and that the plaintiff resided in Tarrant County at
the time the cause of action or a part thereof arose.' 43 As the pre-
ceding examples illustrate, it is imperative that the plaintiff plead
enough venue facts in his original petition to ensure the continued
maintenance of the suit where it is pending.' 44

2. Defendant's Motion to Transfer Venue

Unless the defendant specifically denies the venue facts pleaded
in the original petition, they will be taken as true. 145 Accordingly, if
he wishes to contest venue, he must file a Motion to Transfer Venue,
the procedural tool which replaces the plea of privilege. 146 Under
section 4(c), the motion objecting to improper venue must be filed
either simultaneously with or prior to the filing of the answer.14

1

Texas Rule of Civil Procedure 86(1) appears to be more restrictive
in that it requires the motion to be filed "prior to or concurrently
with any other plea, pleading or motion except a special appearance

140. Id. at4.
141. Id. at 3.
142. TEX. REV. CIV. STAT. ANN. art. 1995, § 3(a) (Vernon Pamph. Supp. 1984).
143. See Hazel, supra note 96, at 3-4. See also TEX. REV. CIv. STAT. ANN. art. 1995,

§ 3(f) (Vernon Pamph. Supp. 1984) (venue provision on corporations and associations).
144. See Hazel, supra note 96, at 3.
145. T.x. R. Civ. P. 87(3)(a).
146. See TEX. REV. CIv. STAT. ANN. art. 1995, § 4(c) (Vernon Pamph. Supp. 1984); TEX.

R. Cv. P. 86.
147. TEX. REV. CIv. STAT. ANN. art. 1995, § 4(c) (Vernon Pamph. Supp. 1984).
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motion."' 48 Therefore, it appears that if any pretrial motion, such as
a motion to quash service of process, is filed before the motion to
transfer venue, any objection to improper venue is consequently
waived, except for a Texas Rule of Civil Procedure 120a special
appearance. 1

49

Section 4(c) provides three grounds upon which a motion to
transfer may be based: first, if the county where the suit is filed is an
improper county; second, if the defendant can show inability to ob-
tain an impartial trial in the county where suit is filed; 15° and third,
if the parties have consented in writing to transfer venue to another
county. 151

The requisites of the motion to transfer venue are found in rule
86(3). 52 Initially, the rule states that the suit should be transferred
to a specified county of proper venue. 5 3 This statement must be
supported by one of two possible grounds, either that the county
where suit is filed is an improper county or that a mandatory excep-
tion exists. 5 4 If a mandatory exception is relied upon by the mo-
vant, it must be "clearly designated or indicated."' 55 The motion to
transfer need not be verified; however, it must state both the legal
and factual foundation upon which the transfer is sought.' 56 Rule
87 states that proper venue will be determined promptly and prior to
the trial on the merits.'57 This provision, when read with section
2158 which abolishes interlocutory venue appeals, demonstrates that
one objective of the reformation of article 1995-the speedy and ef-
ficient resolution of venue questions-has been achieved.' 59

148. TEX. R. Civ. P. 86(1); Hazel, supra note 96, at 4 n.4.

149. See TEX. R. Civ. P. 86(1).

150. TEX. REV. CIv. STAT. ANN. art. 1995, § 4(c) (Vernon Pamph. Supp. 1984).

151. Id

152. TEX. R. Civ. P. 86(3).

153. Id.

154. Id.

155. Id

156. Id

157. TEX. R. Civ. P. 87(1).

158. Act of June 17, 1983, ch. 385, § 2, 1983 Tex. Sess. Law Serv. 2119, 2124 (Vernon)
provides: "Article 2008, Revised Civil Statutes of Texas, 1925, as amended, is repealed."
Id.

159. See generaly supra note 34 (Chief Justice Pope discussing the problems which the
interlocutory appeal had caused).
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B. Procedure for Proving Venue

1. Allocation of Burden of Proof

The duty rests on the defendant to request that a hearing be set
on the motion to transfer venue with each party having at least
forty-five days notice of the hearing. 60 Any response by the plain-
tiff or opposing affidavits are required to be filed at least thirty days
before the venue hearing on the motion to transfer venue. 16 1 No
reply by the defendant is required; however, if a reply is submitted,
it must be filed at least seven days before the date of the hearing.' 62

This timetable is, of course, subject to the discretion of the court,
and both parties are eligible for extensions. 163 Though no sanctions
are mentioned in the rule for failure to meet the filing deadlines, a
likely sanction against the delinquent party is waiver of the
motion. 164

As detailed in rule 87(3)(c), 165 the burden of proof of establish-
ing venue rests with the party seeking to maintain or transfer
venue.' 66 When all venue facts are properly pleaded, they are taken
as true unless a specific denial is entered by the opposing party. 67

This differs from Texas procedural tradition in that a defendant in
most instances did not respond to the plaintiff's controverting plea
which resulted in the venue facts being deemed denied. 68 Upon
specific denial, the party asserting the venue fact must make prima
facie proof of that fact.' 69 The plaintiff is required to respond to the
defendant's motion to transfer venue in only two instances, when
the defendant has specifically denied the venue facts pled by the

160. TEX. R. Civ. P. 87(1).
161. Id.; Dorsaneo, supra note 60, at 43.
162. TEX. R. Civ. P. 87(1).
163. See id.; Dorsaneo, supra note 60, at 43.
164. Dorsaneo, supra note 60, at 43.
165. TEX. R. Civ. P. 87(3)(c). For instance, the plaintiff must present prima facie proof

to support his pleading that the cause of action accrued in the county of suit when the
defendant specifically denies the venue allegations. TEX. R. Civ. P. 87(2)(b).

166. TEX. R. Civ. P. 87(3). The burden of prima facie proof is established when the
venue allegations are properly pleaded and accompanying affidavits (and attachments
thereto) supporting the allegations are duly filed. Id.

167. TEX. R. Civ. P. 87(3)(a).
168. 1 R. McDONALD, TEXAS CIVIL PRACTICE IN DISTRICT AND COUNTY COURTS

§ 4.51 (Rev. 1981). Cf TEX. R. Civ. P. 87(3)(a) (providing that properly pleaded venue facts
are taken as true absent a specific denial).

169. TEX. R. Civ. P. 87(3)(a). "Prima facie proof is made when the venue facts are
properly pleaded and an affidavit, and any duly proved attachments to the affidavit, are filed
fully and specifically setting forth the facts supporting such pleading." Id.
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plaintiff in the original petition or when the defendant has pled cer-
tain venue facts which must be specifically denied in order for the
plaintiff to maintain venue."10

A problem surfaces with the interpretation of rule 87 because
there is no requirement in rule 86(3) that the defendant include a
specific denial in his motion to transfer. 17 ' The question then arises
when the defendant must specifically deny the venue facts asserted
in the plaintiffs original petition. There are two possible answers.
The specific denial may be made in the motion to transfer or later in
the reply to the plaintiff's response. Rule 87(1) offers some guidance
in determining when the reply must be filed. '72 The rule states that
"[tihe movant is not required to file a reply to the response but any
reply and any additional affidavits supporting the motion to transfer
must, except on leave of court, be filed not less than 7 days prior to
the hearing date."'' 73 The reference to additional affidavits seems to
indicate that the defendant may wait until his reply is submitted to
enter a specific denial. Under this view, it appears that the motion
to transfer venue is merely notice to the plaintiff that the defendant
intends to contest venue. Admittedly, this analysis is subject to ex-
amination; therefore, the better practice would be to include a spe-
cific denial in the motion to transfer, thereby avoiding any
possibility of waiver. Undoubtedly, this question will be resolved
by subsequent judicial interpretation.

2. Hearing on Motion to Transfer Venue

Both rule 87(3)(b)-(d) and article 1995, section 4(d) deal with
venue hearings. 74 The court will rule on a motion to transfer venue
by examining only the pleadings, stipulations, affidavits, and attach-
ments. 175 In accordance with article 1995, section 4(d)(1), no factual
proof concerning the merits of the case need be proved to establish

170. Hazel, supra note 96, at 6. The plaintiff must make prima facie proof of the venue
facts in his response which the defendant has specifically denied. If the plaintiff fails to do
this, or only attaches affidavits making prima facie proof of selected venue facts, the remain-
ing venue facts will be waived. Id. See TEX. R. Civ. P. 86(4) & 87(3)(a).

171. See TEX. R. CIv. P. 86(3).
172. See TEX. R. Civ. P. 87(1).
173. Id (emphasis added).
174. See TEX. R. Civ. P. 87(3)(b)-(d); TEX. REV. CIv. STAT. ANN. art. 1995, § 4(d)(1)

(Vernon Pamph. Supp. 1984).
175. TEX. R. Civ. P. 87(3)(b). This procedure departs from the old "mini-trial" practice

in that no live testimony is allowed to support venue.
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venue at the hearing.' 76 Rule 87(3) 177 places the plaintiff in the
"driver's seat" and grants his choice of forum as long as he can
make "prima facie proof' that venue is proper. 178 That is, if the
plaintiff's choice of venue is proper, it will always be upheld unless
the defendant can properly assert the application of a mandatory
exception or obtain a change of venue under rules 257-259 because
an impartial trial cannot be had.179

At the venue hearing, the litigants have no right to request that
the venue determination be decided by a jury. I " The rule may be
of little consequence because the jury right, although available, was
seldom invoked by a party under the former article.' 8 '

It is unclear whether a trial judge may vacate his initial ruling if
it later becomes apparent during the trial on the merits that venue is
improper. Professor Dorsaneo believes that section 4(d)(2) of article
1995 impliedly gives the trial judge power to review the record as
the trial progresses so that he may determine if the initial venue
determination was improper.'8 2  Nevertheless, according to rule
87(5), it appears that once venue is determined by the trial judge, he
may not reconsider his ruling unless the new movant bases his mo-
tion on rules 257-25983 or mandatory venue and such claim was
unavailable to the other movant or movants. 8 4 A new movant may
be either a prior party asserting new facts or a party who has entered

176. TEX. REV. CIv. STAT. ANN. art. 1995, § 4(d)(1) (Vernon Pamph. Supp. 1984).

177. TEX. R. Civ. P. 87(3)(c) provides that: "If a claimant has adequately pleaded and
made prima facie proof that venue is proper in the county of suit . ..then the cause [of
action] shall not be transferred but shall be retained in the county of suit." Id. See supra
note 165.

178. TEX. R. Civ. P. 87(3)(c).
179. Id. This statement assumes that the pretrial atmosphere between the litigants is

such that consent to another forum cannot be had. See TEX. R. Civ. P. 86(1). It should be
noted that the procedure used in obtaining a change in venue under TEX. R. Civ. P. 257-259
are separate and distinct from the procedures employed for transferring venue under TEX. R.
Civ. P. 86-89, in that such a change may be obtained even though venue is proper in the
county where suit is pending. See TEX. R. Civ. P. 86(1), 87(2)(c), 87(3)(c), 87(5), 257-259.

180. TEX. R. Civ. P. 87(4).

181. Defendants were reluctant to demand a jury resolution of venue for fear that the
trial judge would order the same jury to resolve the case on its merits. If the defendant lost
the venue question, which under the old practice was similar to a full-blown trial, it was
feared that the same jury might be predisposed to find for the plaintiff on the merits. See J.
WICKER & D. BENSON, supra note 14, § J2.16, at 42.

182. Dorsaneo, supra note 60, at 48.

183. TEX. R. Civ. P. 87(5).

184. Id



TEXAS TECH LAW REVIEW

the litigation after the initial venue determination.' 85 Subsequent
parties who are prohibited from having their motion to transfer con-
sidered under rule 87(5) may challenge venue on appeal provided
the point is properly preserved, a matter accomplished by that party
timely filing a motion to transfer. 86

3. Appellate Review

Before article 1995 was amended, article 2008 provided an in-
terlocutory appeal from an adverse venue ruling. 187 This appellate
right has been abrogated with the passage of section 4(d)(1) in that
"no interlocutory appeal shall lie . . ." The judiciary lobbied
for this provision because the interlocutory appeal had clogged ap-
pellate court dockets.189 In addition, the desire for such a provision
came to fruition because the defense bar contended it was essential
to the integrity of a viable venue mechanism. 90

Under the new venue scheme, the defendant's "privilege" has
given way to the plaintiffs "choice." In consideration for the de-
fendant's loss of his long-standing "privilege," the plaintiffs bar
agreed to penalize a plaintiff's improper selection of venue with a
sanction of automatic reversal' 9' if it was determined at the appeal
on the merits that venue was decided incorrectly at the venue hear-
ing. Without such a sanction, the defense bar contended that a
plaintiff would be encouraged to engage in misleading or false
pleading at the venue hearing in order to maintain venue at the fo-
rum of his choice. 192

Section 4(d)(2) of article 1995 provides for automatic reversible
error in the event of an improper venue determination at the trial
level. 19 3 In order to determine whether venue was improper, "the

185. Id.
186. Dorsaneo, supra note 60, at 46. This conclusion is reached by reasoning that be-

cause the appellate court must reverse the verdict if it is improper, judicial economy and
logic dictate that the trial judge should have the authority to rectify his own error prior to an
expensive and time-consuming final verdict. Id.

187. TEX. REV. CIv. STAT. ANN. art. 2008 (Vernon 1964) (repealed 1983). See Act of
June 17, 1983, ch. 385, § 2, 1983 Tex. Sess. Law Serv. 2119, 2124 (Vernon).

188. TEX. REV. Civ. STAT. ANN. art. 1995, § 4(d)(l) (Vernon Pamph. Supp. 1984). See
supra note 44.

189. See supra note 34 and accompanying text.
190. Price, supra note 21, at 13-15.
191. Id. at 13.
192. Id.
193. TEX. REV. Civ. STAT. ANN. art. 1995, § 4(d)(2) (Vernon Pamph. Supp. 1984).
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appellate court [will] consider the entire record, including the trial
on the merits." 194 The language of the statute seems to suggest that
if an erroneous venue determination was made at the pretrial hear-
ing and subsequently found to be correct, the appellate court should
affirm upon consideration of the entire record because the error has
been cured. 95 It would be futile to reverse because venue was
proper in the county of the original suit. 19 6

Conversely, a correct pretrial ruling subsequently found to be
erroneous at trial, because the proof at the trial does not conform to
the proof at the venue hearing, requires reversal by the appellate
court. 9 7 Automatic reversal seems harsh, but the defense bar con-
sidered this sanction to be the only way to preserve the viability of
the system and protect against false and dishonest pleading by a
plaintiff. 98 The objective, however, would have been as easily
served by a case-by-case resolution at the appellate level. An exam-
ination of the "fundamental fairness" of the trial is no additional
burden because the appellate court will review the entire record. If
the court finds that venue was improper, but also determines that
the defendant received a "fair trial," the court should be permitted
to find that the error was harmless. After all, venue is merely proce-
dural. Mandatory reversal only facilitates what the former interloc-
utory appeal from an adverse ruling at the "mini-trial" sought to
avoid-the reversal of a case after a lengthy trial on the merits be-
cause of a mere venue error. It is apparent that the Texas Legisla-
ture, at least as to this point, has come full circle and made little
progress. The legislature has adopted a new practice of mandatory
reversal of a lengthy trial against which the old interlocutory appeal
was designed to protect. Despite the purported substantial modifi-
cations to article 1995, the problem of numerous reversals because
of improper venue may not have been solved, and venue questions
in Texas will continue to have the potential of relegating the out-
come of the complete trial on the merits to a dubious secondary
position.

194. Id.

195. F. McCowN, VENUE ON APPEAL 3-4 (1983) (unpublished manuscript on file with
the Texas Tech Law Review).

196. Id

197. Id at 4-5.

198. Price, supra note 21, at 13-15.
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4. Effective Date

Section 3 of the Act provides that "[the] Act takes effect Sep-
tember 1, 1983, and shall not apply to pending appeals on venue
questions. For the purpose of appeals on venue questions pending
prior to September 1, 1983, the former law is continued in effect." 199

The provision only affects appeals.2
1 In the recent case of Graue-

Haws, Inc. v. Fuller,2°' the El Paso Court of Appeals noted that
when the legislature creates a specific exception as it did with
"pending appeals," it is axiomatic that the statute will apply in all
cases not excepted.2 °2 Accordingly, the court refused to imply an
exception for "venue matters in lawsuits pending when the Act took
effect" (September 1, 1983).203 The court pointed out that no party
has a vested interest in rules of procedure. Consequently, new rules
may be promulgated which take away prior remedies provided that
the party is not left without any "substantial remedy." 2°4 Thus, al-
though a party has no interlocutory appeal remedy under the new
scheme, venue errors may be raised on appeal from a final judgment
on the merits, thus affording a "substantial remedy. 20 5 At the trial
level, pending plea of privilege hearings were governed by the old
law until September 1, 1983.206 The new law governs thereafter,
notwithstanding the fact that the case or plea of privilege was filed
prior to September 1, 1983.207 Therefore, litigants who desire the
benefits of the old venue statute must have filed their appeals to a
venue order before September 1, 1983.208 This approach comports

199. Act of June 17, 1983, ch. 385, § 3, 1983 Tex. Sess. Law Serv. 2119, 2124-25
(Vernon).

200. Id.
201. 666 S.W.2d 238 (Tex. App.-El Paso 1984, no writ).

202. Id. at 239.
203. Id. The trial court held that amended article 1995 controlled the disposition of the

case and overruled the defendant's plea of privilege. On appeal the defendant argued that
the venue law in effect at the time the suit was filed was controlling. The court of appeals
disagreed. Id

204. Id
205. Id
206. Act of June 17, 1983, ch. 385, § 3, 1983 Tex. Sess. Law Serv. 2119, 2124-25

(Vernon).
207. However, if the order sustaining the plea of privilege is signed by the trial court

before September 1, 1983, the former law remains in effect despite the fact that the plaintiffs
motion to vacate the plea of privilege order was not disposed of until after September 1,
1983. See Morrison v. Williams, 665 S.W.2d 212 (Tex. App-San Antonio 1984, no writ).

208. Id.
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with the legislature's and judiciary's strong desire to quickly extin-
guish the burdensome interlocutory appeals process.

V. CONCLUSION

Texas has a new venue system. The former time-consuming
and cumbersome dual trial scheme has been streamlined to a pre-
trial determination with no interlocutory appeal. The general rule is
now plaintiff-oriented to such a degree that in order to defeat the
plaintiffs choice, the defendant must assert a mandatory exception.
The old "mini-trial" is gone-replaced instead with motion practice
determining venue on the basis of the pleadings alone.

As with any new statute, interpretive problems will surface.
Article 1995 is no different. Most problems, however, appear in the
new rules of civil procedure which deal with motions to transfer,
hearings, and appellate procedure. Eventually, judicial interpreta-
tion and frequency of use will identify the problems. Nevertheless,
Texas now has a new, simplified, and more efficient venue statute.
The antiquated statute has been left behind, replacing the "horse
and buggy" venue statute with a "horseless carriage" version.20 9

Alan L. Campbell
George C Haratsis

209. Langley, supra note 11, at 545,
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