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TEXAS TECH LAW REVIEW

I. INTRODUCTION

Twice in the last twenty years the United States Supreme Court
has dramatically altered the face of defamation law by redefining
the relationship between that body of common law and the first
amendment. In the 1964 case of New York Times Co. v. Sullivan,'
the Court for the first time held the constitutional protections for
speech and press to be applicable in defamation actions and created
a qualified constitutional privilege based in large part upon the
common-law defense of fair comment. Originally limited to actions
brought by public officials against critics of their official conduct,
the so-called "New York Times rule" subsequently was extended to
public figures2 and, at its zenith, to private individuals involved in
matters of public interest.' The 1974 decision of Gertz v. Robert
Welch, Inc. 4 rejected application of the privilege and its attendant
requirement of knowing falsity or reckless disregard for the truth in
cases brought by private plaintiffs. At the same time the Court held
that the first amendment prohibits imposition of liability without
fault, at least where the defendant is a member of the news media.

While Gertz "touched nearly every facet of a defamation
case," 5 it left open a variety of important questions, two of which are
the focus of this article: (1) the applicability of the "no liability
without fault" requirement in a defamation action against a
nonmedia defendant, and (2) the appropriate definition of "malice"
necessary to defeat a common-law conditional privilege asserted by
a nonmedia defendant. The common thread, of course, is the extent
to which New York Times and Gertz affected the common law of
defamation. Divergent lines of cases, primarily at the state level,
have emerged with respect to each issue, and the Supreme Court has
agreed to review a case that may well settle at least the first ques-
tion.6 This article will examine that developing body of authority in
an effort to develop a useful analytical framework.

i. 376 U.S. 254 (1964).

2. Curtis Publishing Co. v. Butts, 388 U.S. 130, 160-61 (1967).

3. Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 31-32 (1971).

4. 418 U.S. 323 (1974).

5. Robertson, Defamation and the First Amendment. In Praise of Gertz v. Robert
Welch, Inc., 54 TEX. L. REV. 199, 212 (1976).

6. Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc., 143 Vt. 66, 461 A.2d 414, cert.
granted, 104 S. Ct. 389 (1983).
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1984] COMMON LAW OF DEFAMATION 825

II. THE PATH TO GERTZ

While the historical development of defamation law and the
first amendment has been extensively chronicled elsewhere,7 a brief
overview is appropriate here for background purposes. Prior to the
New York Times case in 1964, defamation was considered beyond
the purview of the first amendment.' Under the traditional com-
mon-law scheme, a defendant was strictly liable for publication of
defamatory statements unless he could establish their truth or suc-
cessfully assert a privilege.' Strict liability was justified on a variety
of grounds, including that of ensuring "that the traffic in informa-
tion, especially about personalities, be limited to the truth."' 0

Nonetheless, the courts recognized, through adoption of vari-
ous conditional privileges, that reputational interests must on occa-
sion yield to other societal needs. Of these common-law privileges,
the most important for first amendment purposes was that of "fair
comment" on matters of public concern. In its most widely adopted
form, this privilege protected statements of opinion, rather than
honest misstatements of fact, about public issues. 1 A minority of
states, however, extended the privilege to good faith misstatements
of fact in communications made to the public about public officials,

7. See, e.g., L. ELDREDGE, THE LAW OF DEFAMATION §§ 47-54 (1978); Brosnahan,
From Times v. Sullivan to Gertz v. Welch: Ten Years of Balancing Libel Law and the First
Amendment, 26 HASTINGS L.J. 777, 778-89 (1975); Eaton, The American Law of Defamation
Through Gertz v. Robert Welch, Inc. and Beyond" An Analytical Primer, 61 VA. L. REV.
1349, 1351-1408 (1975); Ingber, Defamation: A Conflict Between Reason and Decency, 65 VA.
L. REV. 785, 796-810 (1979). For an astute analysis of the impact of the New York Times
privilege on the news media, see Anderson, Libel and Press Self-Censorship, 53 TEX. L. REV.

422 (1975).
8. For example, in 1952 the Supreme Court upheld a criminal libel statute against a

first amendment attack. Beauharnais v. Illinois, 343 U.S. 250, 266 (1952). Similarly, a
number of decisions contain dicta to the effect that defamatory falsehoods are without con-
stitutional protection. E.g., Konigsberg v. State Bar, 366 U.S. 36, 49 & n.10 (1961); Roth v.
United States, 354 U.S. 476, 486-87 (1957); Pennekamp v. Florida, 328 U.S. 331, 348-49
(1946); Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942); Near v. Minnesota, 283
U.S. 697, 715 (1931).

9. See L. ELDREDGE, supra note 7, § 5; W. PROSSER, HANDBOOK OF THE LAW OF

TORTS § 113, at 773 (4th ed. 1971). For a discussion of the common-law privileges, see infra
text accompanying notes 272-80.

10. Eaton, supra note 7, at 1358.
11. The leading case is Post Publishing Co. v. Hallam, 59 F. 530 (6th Cir. 1893). See R.

SACK, LIBEL, SLANDER & RELATED PROBLEMS 165 (1980); W. PROSSER, supra note 9, § 118,
at 819-20. Not surprisingly, the courts had considerable difficulty distinguishing between
fact and opinion. See Titus, Statement of Fact Versus Statement of Opinion-A Spurious
Dispute in Fair Comment, 15 VAND. L. REV. 1203 (1962).
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political candidates, community leaders, and others taking a public
stance on matters of public concern.' 2 It was the broader fair com-
ment privilege that the Supreme Court elevated to constitutional
status in New York Times, though that decision is limited to fair
comment respecting public officials.

Writing for the majority in New York Times, Justice Brennan
drew an elaborate analogy to seditious libel and reasoned that a li-
bel judgment in favor of an elected public official is in effect punish-
ment for criticism of the government. 3 Accordingly, he concluded
that the traditional scheme of strict liability could not stand: "[the
first amendment] prohibits a public official from recovering dam-
ages for a defamatory falsehood relating to his official conduct un-
less he proves that the statement was made with 'actual malice'-
that is, with knowledge that it was false or with reckless disregard of
whether it was false or not."' 4 In subsequent cases the Court contin-
ued to advance the seditious libel analogy, holding that a variety of
elected and nonelected public officials fell within the New York
Times rule.' 5

The seditious libel analogy would not, however, reach those in-
dividuals who, while not elected or appointed to public office, have
a significant impact upon matters of public importance. Nonethe-

12. The leading case is Coleman v. MacLennan, 78 Kan. 711, 98 P. 281 (1908), in
which the court reasoned that the public welfare depends upon frank and open debate about
public issues and thus outweighs the reputational interests that might be injured. Id at 730-
31, 98 P. at 288. See also Hallen, Fair Comment, 8 TEX. L. REV. 41 (1929) (discussing Texas'
view of the fair comment privilege).

13. 376 U.S. at 272-77.
14. Id. at 279-80. The Court has refused to rigorously apply the requirement that the

allegedly defamatory statement relate to the official conduct of the plaintiff. E.g., Ocala
Star-Banner Co. v. Damron, 401 U.S. 295, 300-01 (1971); Monitor Patriot Co. v. Roy, 401
U.S. 265, 274 (1971); Garrison v. Louisiana, 379 U.S. 64, 76 (1964). See also Roche v. Egan,
433 A.2d 757 (Me. 1981) (applying New York Times standard to off-duty policeman). How-
ever, some lower courts have required a closer nexus between the statement and official
conduct when the official does not hold a high ranking position. E.g., Clawson v. Longview
Publishing Co., 91 Wash. 2d 408, 416-17, 589 P.2d 1223, 1227-28 (1979). See also Bufalino
v. Associated Press, 692 F.2d 266, 272-73 (2d Cir. 1982) (offending news story did not iden-
tify plaintiff as public official), cert. denied, 103 S. Ct. 2463 (1983).

15. E.g., Time, Inc. v. Pape, 401 U.S. 279, 284 (1971) (policeman); Monitor Patriot Co.
v. Roy, 401 U.S. 265, 270-71 (1971) (candidate for public office); Henry v. Collins, 380 U.S.
356, 358 (1965) (county attorney and chief of police); Garrison v. Louisiana, 379 U.S. 64, 67
(1964) (criminal court judge). As the Court explained in Rosenblatt v. Baer, 383 U.S. 75
(1966), a case involving a nonelected former county employee: "[Tihe 'public official'
designation applies at the very least to those among the hierarchy of government employees
who have, or appear to the public to have, substantial responsibility for or control over the
conduct of governmental affairs." Id at 85.
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less, as Professor Kalven pointed out soon after New York Times,
the broader first amendment theory set out in the decision-that
"debate on public issues should be uninhibited, robust, and wide-
open"6-seemed to invite extension of the privilege beyond the
public official category.' 7 The Supreme Court addressed this issue
in the 1967 companion cases of Curtis Publishing Co. v. Butts and
Associated Press v. Walker.' 8 Although there were four separate
opinions, five Justices voted to apply the New York Times rule to all
"public figures" who, "by reason of their fame, shape events in areas
of concern to society at large."' 19

After intimating that it was willing to extend the constitutional
privilege to all discussion of public issues, regardless of the "public"
status of the libel plaintiff,"° the Court split badly on the question in
Rosenbloom v. Metromedia, Inc. 21 In this case a magazine distribu-
tor whom a radio station had labeled a "smut merchant" brought a
defamation action.2" The magazine distributor obviously was
neither a public official nor a public figure. Nonetheless, Justice
Brennan, writing for the plurality, concluded that the New York
Times rule should apply "to all discussion and communication in-
volving matters of public or general concern, without regard to
whether the persons involved were famous or anonymous."23 De-
spite strong dissents by Justice Marshall (joined by Justice Stewart)

16. 376 U.S. at 270. See Meiklejohn, The First Amendment Is An Absolute, 1961 Sup.

CT. REV. 245, 257.

17. Kalven, The New York Times Case: A Note On "The Central Meaning of the First

Amendment," 1964 Sup. CT. REV. 191, 221.

18. 388 U.S. 130 (1967).

19. Id. at 164 (Warren, C.J., concurring). While the complex opinions prompted Pro-
fessor Kalven to observe that "you can't tell the players without a score card," Kalven, The
Reasonable Man andthe FirstAmendment: Hill, Butts, and Walker, 1967 SuP. CT. REV. 267,
275, Justice Powell later wrote for the Court that the Walker and Butts cases stand for the
principle "that the New York Times test reaches both public figures and public officials."
Gertz v. Robert Welch, Inc., 418 U.S. 323, 336 n.7 (1974).

20. In Time, Inc. v. Hill, 385 U.S. 374 (1967), a "false light" invasion of privacy case,
the Court applied the New York Times rule to a news report of a matter of public interest
even though a private individual had been involved. See also Rosenblatt v. Baer, 383 U.S.
75, 91 (1966) (Douglas, J., concurring) ("the question is whether a public issue, not a public
official, is involved") (emphasis original).

21. 403 U.S. 29 (1971).

22. Id. at 32-35.

23. Id. at 44. The plurality focused upon the danger of media self-censorship, com-
menting that the "very possibility of having to engage in litigation" was a substantial deter-
rent to legitimate media inquiry. Id. at 50-53.
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and Justice Harlan,24 a narrow concurrence in the judgment by Jus-
tice White, 25 and Justice Black's restatement of his absolutist posi-
tion,26 the lower courts generally accepted the plurality opinion as
controlling.2 The result, in the view of one commentator, was "a
virtual carte blanche for the media. ' 28 It was against this backdrop
that Gertz was decided in 1974.

Elmer Gertz, a noted Chicago civil rights lawyer, filed a libel
action in federal court against the publisher of American Opinion
magazine, which in 1969 had described him as a Communist and a
member of various organizations involved in a campaign to dis-
credit the police.29 The jury awarded him $50,000, but the trial
judge concluded that the New York Times privilege was applicable
and entered judgment notwithstanding the verdict? ° The court of
appeals affirmed on the basis of Rosenbloom,"' which was handed
down after the trial court's decision. The Supreme Court reversed,
holding that "so long as they do not impose liability without fault,
the States may define for themselves the appropriate standard of

24. Justice Harlan argued that some level of constitutional protection short of the New
York Times privilege was appropriate in such cases. Id. at 704 (Harlan, J., dissenting).
Justice Marshall contended the strict liability should be abrogated and replaced by some
standard of fault in any case in which a private individual has been defamed, irrespective of
his involvement in a matter of public concern. Id. at 86-87 (Marshall, J., dissenting). In
addition, he proposed elimination of punitive and presumed damages and restricting a
plaintiff's recovery to proven actual damages. Id. at 84. Justice Harlan agreed in substance
with much of the Marshall opinion, although he would allow punitive damages upon a
showing of actual malice on the part of the defendant. Id. at 62, 73 (Harlan, J., dissenting).

25. Id. at 57 (White, J., concurring). In Justice White's view, the New York Times rule

applied where, as here, the press had reported the official actions of public officials-that is,
the police, who had arrested the plaintiff. Id. at 61-62.

26. Id. at 57 (Black, J., concurring). Justice Douglas, who did not participate in the
decision, shared the view that the first amendment does not permit the recovery of libel
judgments against the news media. Gertz v. Robert Welch, Inc., 418 U.S. 323, 356 (1974)
(Douglas, J., dissenting).

27. See, e.g., the cases cited in Gertz v. Robert Welch, Inc., 418 U.S. 323, 377 n.10
(1974) (White, J., dissenting). See also Note, 10 IDAHo L. REV. 213, 217 (1974) (noting that
courts generally followed the plurality's view of New York Times).

28. Robertson, supra note 5, at 206. According to Professor Robertson, of over 100
reported decisions dealing with the Rosenbloom standard, "only six clearly concluded that
the media publication or broadcast in question did not qualify." Id. But see Anderson,
supra note 7, at 444-48 (arguing that Rosenbloom was a "logical step" in the evolution of
defamation law). See also Anderson, A Response to Professor Robertson. The Issue Is Con-
trol of Press Power, 54 TEX. L. REV. 271 (1976) (pointing out dangers inherent under Gertz).

29. 418 U.S. at 325-27.
30. Gertz v. Robert Welch, Inc., 322 F. Supp. 997, 1000 (N.D. I11. 1970).
31. 471 F.2d 801, 805-06 (7th Cir. 1972). The author of the opinion was Justice John

Paul Stevens, then a circuit judge.
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liability for a publisher or broadcaster of a defamatory falsehood
injurious to a private individual."32

Justice Powell's majority opinion squarely rejected the ration-
ale of the Rosenbloom plurality33 and echoed the dissents of Justices
Marshall and Harlan in that case. The Court held that all private
plaintiffs, regardless of their involvement in matters of public con-
cern, 34 must prove fault on the part of the publisher or broadcaster,
with the states free to establish the precise degree of fault required. 35

Public officials and public figures continue to be bound by New
York Times, which requires "clear and convincing proof that the
defamatory falsehood was made with knowledge of its falsity or
with reckless disregard for the truth. 36 Moreover, Gertz holds that
a plaintiff must meet the New York Times standard as a prerequisite
to recovery of presumed and punitive damages, and a plaintiff who
makes the appropriate showing of fault under state law but fails to
satisfy the New York Times test may recover only actual damages. 37

This reformation not only dramatically altered the common-
law scheme (as Justice White forcefully pointed out in dissent),38 but
also returned to importance the distinction between public and pri-
vate plaintiffs that had been rendered virtually meaningless by Ro-
senbloom. After Gertz a public figure must satisfy the New York
Times requirement of knowing falsity or reckless disregard for the
truth, while a private plaintiff need only prove the degree of fault
chosen by the particular state-usually simple negligence.3 9 More-

32. 418 U.S. at 347. Upon remand, a jury awarded Gertz $100,000 in compensatory
damages and $300,000 in punitive damages, and the court of appeals affirmed. Gertz v.
Robert Welch, Inc., 680 F.2d 527, 531, 540 (7th Cir. 1982), cert. denied, 103 S. Ct. 1233
(1983).

33. 418 U.S. at 342-46. The Gertz majority did not expressly overrule Rosenbloom,
although Justice Powell described it as a plurality decision in which "no majority could
agree on a controlling rationale." 1d. at 333. The effect of Gertz, however, is obviously to
overrule Rosenbloom.

34. See id. at 347.
35. Id. The Court added the caveat that "[alt least this conclusion obtains where, as

here, the substance of the defamatory statement 'makes substantial danger to reputation
apparent.' " 1d. at 348 (quoting Curtis Publishing Co. v. Butts, 388 U.S. 130, 155 (1967)).

36. 418 U.S. at 342.
37. Id. at 349.
38. Prior to Gertz, a private plaintiff who did not come within Rosenbloom-that is, a

"purely private" plaintiff unconnected with any public matter-could recover on a strict
liability theory. Justice White severely criticized this aspect of the decision, charging the
majority with "scuttling the libel laws of the States in ... wholesale fashion . Id. at
370 (White, J., dissenting).

39. E.g., Peagler v. Phoenix Newspapers, Inc., 144 Ariz. 309, 315, 560 P.2d 1216, 1222

1984] 829
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over, the Gertz decision plainly suggested that the public figure cate-
gory was considerably narrower than previously thought,40 a view
the Court has confirmed in subsequent cases.4 While the Court
has, with little success,42 attempted to refine its analysis of the public

(1977); Dodrill v. Arkansas Democrat Co., 265 Ark. 628, 637, 590 S.W.2d 840, 844 (1979),
cert. denied, 444 U.S. 1076 (1980); Phillips v. Evening Star Newspaper Co., 424 A.2d 78, 90
(D.C. 1980), cert. denied, 451 U.S. 989 (1981); Miami Herald Publishing Co. v. Ane, 423 So.
2d 376, 383 (Fla. Dist. Ct. App. 1982); Cahill v. Hawaiian Paradise Park Corp., 56 Hawaii
522, 537, 543 P.2d 1356, 1366 (1975); Gobin v. Globe Publishing Co., 216 Kan. 223, 233, 531
P.2d 76, 84 (1975); Wilson v. Capital City Press, 315 So. 2d 393, 398 (La. Ct. App.), cert.
denied, 320 So. 2d 203 (La. 1975); General Motors Corp. v. Piskor, 277 Md. 165, 171, 352
A.2d 810, 814-15 (1976); Stone v. Essex County Newspapers, Inc., 367 Mass. 849, 856, 330
N.E.2d 161, 164 (1975); Marchiondo v. Brown, 98 N.M. 394, 402, 649 P.2d 462, 470 (1982);
Thomas H. Maloney & Sons, Inc. v. E.W. Scripps Co., 43 Ohio App. 2d 105, 110, 334
N.E.2d 494, 498 (1974), cert. denied, 423 U.S. 883 (1975); Martin v. Griffin Television, Inc.,
549 P.2d 85, 89 (Okla. 1976); Memphis Publishing Co. v. Nichols, 569 S.W.2d 412, 417
(Tenn. 1978); Foster v. Laredo Newspapers, Inc., 541 S.W.2d 809, 818 (Tex. 1976), cert.
denied, 429 U.S. 1123 (1977); Seegmiller v. KSL, Inc., 626 P.2d 968, 973 (Utah 1981); Tas-
kett v. KING Broadcasting Co., 86 Wash. 2d 439, 455, 546 P.2d 81, 85 (1976).

A minority of cases has rejected the simple negligence standard as not providing suffi-
cient protection for a media defendant and has therefore required a higher degree of fault.
E.g., Diversified Management, Inc. v. Denver Post, Inc., 653 P.2d 1103, 1106 (Colo. 1982);
Aafco Heating & Air Conditioning Co. v. Northwest Publications, Inc., 162 Ind. App. 671,
679, 321 N.E.2d 580, 585-86 (1974), cert. denied, 424 U.S. 913 (1976); Peisner v. Detroit Free
Press, Inc. 82 Mich. App. 153, 161-63, 266 N.W.2d 693, 697-98 (1978); Chapadeau v. Utica
Observer-Dispatch, Inc., 38 N.Y.2d 196, 199, 379 N.Y.S.2d 61, 64-65, 341 N.E.2d 569, 571
(1975).

The law in Illinois is particularly confusing. Compare Colson v. Stieg, 89 Ill. 2d 205,
433 N.E.2d 246 (1982) (New York Times standard applies in suit by private plaintiff if sub-
ject matter of defamatory speech involves matter of public interest) with Troman v. Wood,
62 Ill. 2d 184, 340 N.E.2d 292 (1975) (simple negligence standard applies in suit by private
plaintiff). For a thoughtful discussion of these and other Illinois cases, see Malone &
Smolla, The Future of Defamation in Illinois After Colson v. Stieg and Chapski v. Copley
Press, Inc., 32 DEPAUL L. REV. 219 (1983).

40. See Eaton, supra note 7, at 1419-26; Robertson, supra note 5, at 220-29; Note, 55
TEX. L. REV. 525, 528-30 (1977). See generally R. SACK, supra note 11, at 195-210 (discuss-
ing "public figures").

41. Wolston v. Reader's Digest Ass'n, 443 U.S. 157, 165-69 (1979); Hutchinson v.
Proxmire, 443 U.S. 111, 133-36 (1979), noted in 1980 B.Y.U. L. REV. 450; Time, Inc. v.
Firestone, 424 U.S. 448, 453-55 (1976). See also Wheeler v. Green, 286 Or. 99, 99-100, 114-
16, 593 P.2d 777, 787 (1979) (one does not become a public figure merely because of general
public interest in one's lifestyle or personal activities). See generally Rosen, Media Lament-
The Rise and Fall of Involuntary Public Figures, 54 ST. JOHN's L. REV. 487 (1980); Watkins,
The Demise of the Public Figure Doctrine, 27 J. COMM. 47 (1977); Note, The Supreme Court
Places Further Limitations on Designation as "Public Figure'" in LibelA ctions, 1980 B.Y.U. L.
REV. 450; Note, Constitutional Protection of Critical Speech and the Public Figure Doctrine:
Retreat by Reaffirmation, 1980 Wis. L. REV. 568 (each concluding that proving status as
public figure in post Gertz era will be difficult).

42. See Waldbaum v. Fairchild Publications, Inc., 627 F.2d 1287, 1292 (D.C. Cir.) (la-
menting that the Supreme Court "has not yet fleshed out the skeletal descriptions of public

830
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figure question, it has not addressed two questions left open or un-
certain in Gertz: the application of the fault requirement in defama-
tion action against nonmedia defendants, and the impact of that
requirement upon the definition of "malice" necessary to overcome
a conditional privilege at common law. We now turn to these
questions.

III. GERTZ AND THE NONMEDIA DEFENDANT

Throughout his opinion for the Court in Gertz, Justice Powell
spoke consistently of "publishers and broadcasters, '43 the "press
and broadcast media," 44 and the "communications media. ' 45  The
Court's precise holding with respect to the fault requirement was
couched in terms of the institutional news media,46 and its action
limiting awards of presumed and punitive damages was justified in
part by "the danger of media self-censorship. 47 Commentators 48

quickly seized upon this language as suggesting a departure from
New York Times, which was generally considered applicable to me-
dia and nonmedia defendants alike, at least so long as the plaintiff
was a public official or public figure.49 However, in Hutchinson v.

figures and private persons enunciated in Gertz"), cert. denied, 449 U.S. 898 (1980); R. SACK,

supra note 1I, at 198 (definition of public figure is "murky indeed").
43. 418 U.S. at 350.
44. Id. at 348.
45. Id. at 345. Justice Blackmun, concurring, characterized the case as involving "me-

dia liability." Id. at 353 (Blackmun, J., concurring). Chief Justice Burger described the
case as one which introduces the "concept that the media will be liable for negligence in
publishing defamatory statements . . . ." Id. at 355 (Burger, C.J., dissenting). Justice
White, on the other hand, stated in dissent that the fault requirement applied in "each and
every defamation action. ... Id. at 370 (White, J., dissenting). Justice Brennan described
as a "novel step" the Court's prohibition of liability without fault "in any case where the
substance of the defamatory statement made substantial danger to reputation apparent." 1d.
at 368 n.3 (Brennan, J., dissenting).

46. See supra text accompanying note 32. The Court at the outset of the opinion stated
the principal issue as "whether a newspaper or broadcaster that publishes defamatory false-
hoods about an individual who is neither a public official nor a public figure may claim a
constitutional privilege against liability .... 418 U.S. at 332.

47. 418 U.S. at 350.
48. Eg., Brosnahan, supra note 7, at 793; Eaton, supra note 7, at 1417; Robertson,

supra note 5, at 217. But see Anderson, supra note 7, at 442 n.95; The Supreme Court, 1973
Term, 88 HARV. L. REV. 41, 148 n.52 (1974) (each arguing that the Gertz fault requirement
should not be limited to cases involving media defendants).

49. E.g., Moriarty v. Lippe, 162 Conn. 371, 294 A.2d 326 (1972) (public official); Beatty
v. Ellings, 285 Minn. 293, 173 N.W.2d 12 (1969), cert. denied, 398 U.S. 904 (1970) (public
figure). See Eaton, supra note 7, at 1403-08; Frakt, The Evolving Law of Defamation: New
York Times Co. v. Sullivan to Gertz v. Robert Welch, Inc., and Beyond, 6 RUT.-CAMD. L.J.
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Proxmire, ° the Court expressly stated that it had never decided
whether the New York Times standard could apply to a nonmedia
defendant.5' Several lower courts have noted but not attempted to
resolve the question of the reach of Gertz and New York Times be-
yond the media context,5 2 and the courts that have squarely ad-
dressed the issue are badly split.

A. Decisions Requiring that the Plaintiff Establish Fault

Some courts, in decisions handed down after Gertz, simply as-
sumed without discussion that the landmark decision would 53 or

471, 509 (1975). The Supreme Court itself has suggested that the New York Times rule
extends beyond the media context. For example, in the Times case itself, the defendants
included not only the newspaper but also individual clergymen; however, the ministers had
signed the allegedly defamatory advertisement which was published in The New York

Times. Similarly, in Garrison v. Louisiana, 379 U.S. 64 (1964), and Henry v. Collins, 380
U.S. 356 (1965) (per curiam), libel actions were brought against individuals. In the former
the challenged statement came at a press conference, while in the latter the allegedly defam-
atory statement had been printed in the press. The defendant in Linn v. United Plant Guard
Workers, Local 114, 383 U.S. 53 (1966), was a labor union, but the case was decided on
federal labor law grounds rather than the first amendment. See Babbitt v. United Farm
Workers, 442 U.S. 289, 309 n.16 (1979). In St. Amant v. Thompson, 390 U.S. 727 (1968), the
defendant was a candidate for public office, yet the alleged defamation came in a televised
speech. In Pickering v. Board of Educ., 391 U.S. 563 (1968), the Court held that a statement
made by a public school teacher without knowledge of falsity or reckless disregard for the
truth did not justify the board's dismissal of the teacher from public employment. Again,
however, the disputed statement had been published in the press. Id at 566-67.

50. 443 U.S. Ill (1979).
51. Id. at 133 n.16. See also Babbitt v. United Farm Workers, 442 U.S. 289, 309 n.16

(1979) (declaring the Court had not ruled on first amendment issues in suits by private par-
ties against nonmedia defendants). Justice Powell seemed to make the same point in Gertz
itself, noting in a discussion of the evolution of the New York Times rule that the "Court has
concluded that the protection of the . . . privilege should be available to publishers and
broadcasters of defamatory falsehoods concerning public officials and public figures." 418
U.S. at 343.

52. Eg., McQuoid v. Springfield Newspapers, Inc., 502 F. Supp. 1050, 1054 n.3 (W.D.
Mo. 1980); Wasp Oil, Inc. v. Arkansas Oil & Gas, Inc., 280 Ark. 420, 427, 658 S.W.2d 397,
400 (1983); Institute of Athletic Motivation v. University of Illinois, 114 Cal. App. 3d 1, 6
n.2, 170 Cal. Rptr. 411, 414 n.2 (1980); Owner's Adjustment Bureau, Inc. v. Ott, 402 So. 2d
466, 470-71 (Fla. Dist. Ct. App. 1981) (Hubbart, C.J., concurring); Fopay v. Noveroske, 31
Ill. App. 3d 182, 189-90, 192, 334 N.E.2d 79, 86, 88 (1975); Elliott v. Roach, 409 N.E.2d 661,
685-86 (Ind. App. 1980); Rogozinski v. Airstream by Angell, 152 N.J. Super. 133, 144-47,
377 A.2d 807, 814 (1977); Delvin v. Greiner, 147 N.J. Super. 446, 463 n.4, 371 A.2d 380, 389
n.4 (1977); Gray v. Allison Div., General Motors Corp., 52 Ohio App. 2d 348, 357-59, 370
N.E.2d 747, 754 (1977); Thomas Merton Center v. Rockwell Int'l Corp., 280 Pa. Super. 213,
220-22, 421 A.2d 688, 692 (1980), rev'don other grounds, 497 Pa. 460, 442 A.2d 213 (1981),
cert. denied, 457 U.S. 1134 (1982); Dixon v. Southwestern Bell Tel. Co., 607 S.W.2d 240, 242
(Tex. 1980).

53. E.g., Sewell v. Brookbank, 119 Ariz. 422, 581 P.2d 267 (Ct. App. 1978); Nelson v.
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would not5 4 apply to nonmedia defendants. The United States
Court of Appeals for the District of Columbia Circuit, however, in
Davis v. Schuchat,55 stated in dicta only months after Gertz that the
media and private persons are equally protected by its constitutional
requirements.56 The court found that this conclusion was required
by both the first amendment and by common sense-if the press
were afforded more protection than the individual, then private per-
sons would be encouraged to widely publicize their allegations
"rather than to carefully present them to informed parties for verifi-
cation or refutation in a more private setting. 57

This rationale was seized upon and expanded by the Maryland
Court of Appeals in what has become the leading case holding Gertz
applicable to both media and nonmedia defendants. In Jacron Sales
Co. v. Sindorf,58 a salesman brought an action for slander against
his former employer on the basis of telephone statements made to
his present employer implying that he had stolen certain merchan-
dise.59 The case was thus a purely private defamation action involv-
ing a plaintiff who was not a public figure and a defendant who was
not part of the institutional news media. One issue on appeal was
whether Gertz, which had been decided after the trial, precluded
recovery absent a showing of fault. Observing that the Supreme
Court had rejected the proposition that the press enjoys greater
rights than members of the general public,6" the Maryland Court of
Appeals concluded that the need for a constitutional privilege to as-
sure free and open discussion of important issues exists in both me-
dia and nonmedia settings because public issues may be discussed in
either.6 The court also pointed to such cases as Garrison v. Louisi-
ana6 2 and St. Amant v. Thompson 63 as examples of the Supreme

Cail, 120 Ariz. 64, 583 P.2d 1384 (Ct. App. 1978); Millsaps v. Bankers Life Co., 35 Ill. App.
3d 735, 342 N.E.2d 329 (1976).

54. E.g., Douglas v. Janis, 43 Cal. App. 3d 931, 118 Cal. Rptr. 280 (1974); Corbin v.
Madison, 12 Wash. App. 318, 529 P.2d 1145 (1974).

55. 510 F.2d 731 (D.C. Cir. 1975).
56. Id. at 734 n.3.
57. Id
58. 276 Md. 580, 350 A.2d 688 (1976). The court reaffirmed Jacron in Metromedia,

Inc. v. Hillman, 285 Md. 161, 400 A.2d 1117 (1979).
59. 276 Md. at 582-83, 350 A.2d at 689-90.
60. Id. at 592, 350 A.2d at 695 (citing Pell v. Procunier, 417 U.S. 817 (1974)).
61. 276 Md. at 592, 350 A.2d at 695.
62. 379 U.S. 64 (1964).
63. 390 U.S. 727 (1968).
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Court's application of the New York Times standard to nonmedia
defendants prior to Gertz-a tenable position when Jacron was de-
cided in 1976, as the Supreme Court's "disclaimer" in Proxmire was
not made until three years later. The Maryland court conceded that
the defamatory comments in Garrison and St. Amant had come in a
press conference and a televised speech, respectively, but empha-
sized that in each case the media "merely served as a vehicle for the
defamatory statements" and that the Supreme Court "focused on
free speech and public debate rather than on the protection of the
media. 64

Apart from the constitutional question, the Jacron court held
that as a matter of state law a libel plaintiff who is neither a public
official nor a public figure must prove negligence on the part of the
defendant, whether the plaintiff is an individual or a member of the
press.65 Imposing the same standard upon media and nonmedia de-
fendants would, the court reasoned, bring "consistency and simplic-
ity [to] the law of defamation."6 6 Quoting the Restatement (Second)
of Torts, the court stated:

It would seem strange to hold that the press, composed of profes-
sionals and causing much greater damage because of the wider
distribution of the communication, can constitutionally be held
liable only for negligence, but that a private person, engaged in a
casual private conversation with a single person, can be held lia-
ble at his peril if the statement turns out to be false, without any
regard to his lack of fault.67

Moreover, holding individuals strictly liable while relaxing the
standard for the news media conflicts with the loss-spreading ration-
ale of strict liability in tort.68 In addition, defamation by individuals
generally creates less risk of harm than defamation by the media,
and the press is more likely to insure against the risk of liability.69

Finally, the court noted that giving nonmedia defendants less
favorable treatment could raise serious issues about the role of the

64. 276 Md. at 591, 350 A.2d at 695.
65. Id. at 592, 350 A.2d at 695.
66. Id. at 593, 350 A.2d at 696.
67. Id. at 593, 350 A.2d at 696 (quoting RESTATEMENT (SECOND) OF TORTS § 580B

comment e (Tent. Draft Nov. 21, 1975)). The same language appears in the final version of
the comment. RESTATEMENT (SECOND) OF TORTS § 580B comment e (1977).

68. 276 Md. at 592-93, 350 A.2d at 695 (quoting The Supreme Court, 1973 Term, supra
note 48, at 148 n.52).

69. 276 Md. at 592, 350 A.2d at 695.
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press in relation to other speakers in society."0

Other courts that have brought nonmedia defendants within
the purview of Gertz have not ventured beyond the speech and press
clauses of the first amendment in developing a rationale for their
decisions, which have not been as expansive as Jacron. In Ryder
Truck Rentals, Inc. v. Latham,"' for example, the question was
whether there was sufficient evidence as to damages. 72 In that case a
truck driver had sued a truck rental company for slander, com-
plaining that the defendant's employee had stated that the driver
was an incompetent who, because of past accidents, had been
banned from using the defendant's trucks.73 Citing Jacron, the
Texas Court of Appeals held that Gertz required a private plaintiff
to make a showing of actual injury in order to recover damages in a
suit against a nonmedia defendant." The court reasoned that "First
Amendment freedoms include just as much the exercise of free
speech as the right of freedom of press."75

In a similar vein is Rimmer v. Col Industries Operating Corp. ,76

a diversity case in which a salesman brought an action against his
former employer77 for allegedly false statements contained in a let-

70. Id. at 591, 350 A.2d at 695 (quoting Anderson, supra note 7, at 443 n.95).
71. 593 S.W.2d 334 (Tex. Civ. App.-El Paso 1979, writ refd n.r.e.).
72. Id at 337-39.
73. Id at 335-36.
74. Id. at 338-39. See also Maheu v. Hughes Tool Co., 569 F.2d 459, 478-79 (9th Cir.

1977); Handley v. May, 588 S.W.2d 772, 776 (Tenn. App. 1979); Fleming v. Moore, 221 Va.
884, 275 S.E.2d 532 (1981) (each stating Gertz required private plaintiff in suit against
nonmedia defendant to establish actual injury as prerequisite to damage recovery). Another
intermediate Texas appellate decision suggests a contrary view. Houston Belt & Terminal
Ry. v. Wherry, 548 S.W.2d 743 (Tex. Civ. App.-Houston [1st Dist.] 1976, writ ref d n.r.e.),
appeal dism'd, 434 U.S. 962 (1977). The Texas Supreme Court has stated that the question
of the reach of Gertz is still open. Dixon v. Southwestern Bell Tel. Co., 607 S.W.2d 240, 242
(Tex. 1980). See also Boiling v. Baker, No. 04-82-00144-cv, slip op. at 20-23 (Tex. App.-
San Antonio, Feb. 22, 1984) (discussing conflict between Ryder and Wherry, holding com-
mon-law presumption of damages permissible when actual malice shown and statement is
slanderous per se); Roegelein Provision Co. v. Mayen, 566 S.W.2d 1, 10-11 (Tex. Civ.
App.-San Antonio 1978, writ refd n.r.e.) (noting that commentators have questioned
whether Gertz applies to nonmedia defendants).

75. 593 S.W.2d at 338.
76. 495 F. Supp. 1217 (W.D. Mo. 1980), rev'don other grounds, 656 F.2d 323 (8th Cir.

1981).
77. The action was brought under the so-called "Missouri Service Letter Statute," Mo.

REV. STAT. § 290.140 (1969). The statute requires corporate employers, upon request, to
provide their former employees with a letter setting forth the nature and character of the
past employment and truly stating the reason, if any, for the employee's discharge. Id See
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ter giving the reasons for his dismissal.78 The federal district court
concluded that the fault and actual injury requirements of Gertz are
not limited to media defendants. 79 The court pointed out that the
first amendment itself "does not place any greater emphasis on free-
dom of the press than it does on freedom of speech,"8 " and that the
Supreme Court "has made clear that. . . the press is not entitled to
any greater protection under the First Amendment than is any other
citizen." 8

Even more cryptic is Wattigny v. Lambert,82 in which one attor-
ney sued another for defamation on the basis of material contained
in a pleading.83 The Louisiana Court of Appeals recognized that a
plausible argument could be made that Gertz was confined to media
defendants but rejected such an argument without discussion.84 The
court held, apparently under the first amendment rather than state
law, that in such defamation actions the defendant is to be accorded
the constitutional protections found in Gertz-he will be liable only
upon a finding of fault.8 5 Neither Rimmer nor Wattigny cited
Jacron which, by the time of the Rimmer decision, had been on the
books more than four years.

While the three cases discussed above are consistent with the
broad Jacron holding that Gertz is fully applicable when a purely
private defamation plaintiff sues a nonmedia defendant,86 other

Potter v. Milbank Mfg., 489 S.W.2d 197 (Mo. 1972); Cheeck v. Prudential Ins. Co., 192 S.W.
387 (Mo. 1916).

78. 495 F. Supp. at 1218-21.
79. Id. at 1223.
80. Id. at 1224.
81. First Nat'l Bank v. Bellotti, 435 U.S. 765, 781-82 (1978); Saxbe v. Washington Post

Co., 417 U.S. 843, 850 (1974); Pell v. Procunier, 417 U.S. 817, 834 (1974)); 495 F. Supp. at
1223-24 (emphasis original) (citing Herbert v. Lando, 441 U.S. 153, 165 n.15 (1979)).

82. 408 So. 2d 1126 (La. Ct. App.), writ denied, 410 So. 2d 760 (La. 1981), cert. denied,
102 S. Ct. 2957 (1982). For another sparsely reasoned decision holding Gertz applicable
when private plaintiffs sue nonmedia defendants, see Antwerp Diamond Exch. v. Better
Business Bureau, 130 Ariz. 523, 527-28, 637 P.2d 733, 737-38 (1981).

83. 408 So. 2d at 1130.
84. Id. at 1130.
85. Id. at 1131. While not providing a rationale for its decision, the court devoted

considerable space to summarizing arguments supporting a contrary result. Id. at 1130-31,
1130 n.l. Such an approach seems particularly peculiar in light of a Louisiana Supreme
Court decision, discussed in Wattigny, that seems to suggest that the Gertz rule should be
limited to media defendants. See Mashburn v. Collin, 355 So. 2d 879, 885 (La. 1977). How-
ever, the Louisiana Supreme Court declined to review Wattigny.

86. See also Beneficial Management Corp. v. Evans, 421 So. 2d 92 (Ala. 1982); Poor-
baugh v. Mullen, 99 N.M. 11, 653 P.2d 511 (1982); Fleming v. Moore, 221 Va. 884, 275
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cases do not take such a sweeping approach. An illustrative case is
A vins v. White, s in which the former dean of the Delaware Law
School charged that the defendant, a member of an American Bar
Association accreditation team, had defamed him in the course of
evaluating the school .8  After concluding that the plaintiff was a
"limited" public figure for purposes of the accreditation contro-
versy, the Third Circuit held the New York Times privilege applica-
ble to the nonmedia defendant.8 9 However, that holding was
carefully circumscribed, with the court focusing on the nature of the
accreditation process. 9° Acknowledging the Supreme Court's state-
ment in Proxmire that it had not decided the applicability of the
New York Times privilege outside the media context,9' the Third
Circuit nonetheless concluded that the danger of self-censorship was
very real in the accreditation process, and that such a threat "would
detrimentally affect an area of significant social importance." 92 Re-
lying on Davis v. Schuchat,93 the court also determined that failure
to extend the privilege to private individuals in these circumstances
would create a "dangerous disequilibrium" between the first
amendment freedoms of speech and press.94

S.E.2d 632 (1981). In these cases the courts held that presumed and punitive damages are
impermissible after Gertz in suits by private plaintiffs against nonmedia defendants absent a
showing of knowing falsity or reckless disregard for the truth. Contra Rowe v. Mertz, 195
Colo. 424, 579 P.2d 83 (1978) (where remarks are defamatoryper se presumed damages still
apply). Oddly, the Colorado Supreme Court subsequently held that the so-called "opinion
rule" of Gertz applies to nonmedia defendants. Bucher v. Roberts, 198 Colo. 1, 595 P.2d 239
(1979). See also Bender v. City of Seattle, 99 Wash. 2d 582, 664 P.2d 492 (1983) (suggesting
without discussion that requirements of Gertz apply in cases involving nonmedia
defendants).

87. 627 F.2d 637 (3d Cir.), cert. denied, 449 U.S. 982 (1980).
88. Id. at 640-41.
89. Id. at 648-49.
90. The court stated:

We believe the importance of the accreditation process underscores the need
for extension of the New York Times privilege to a private individual criticizing a
public figure in the course of commenting on matters germane to accreditation. An
accreditation evaluation by its nature is critical; the applicant school invites critical
comments in seeking accreditation. In order to succeed, individuals involved in
the accreditation process need to be assured that they may frankly and openly
discuss accreditation matters.

Id. (emphasis added). The same analysis would apply to faculty tenure decisions. See Col-
son v. Stieg, 89 IUI. 2d 205, 433 N.E.2d 246 (1982).

91. 627 F.2d at 648.
92. Id. at 649.
93. 510 F.2d 731 (D.C. Cir. 1975).
94. 627 F.2d at 649.
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Despite its adoption of the Davis reasoning and its view that "it
would be anomalous to accord a Delaware newspaper a qualified
immunity . . . but deny the same immunity to [defendant]
White," 95 the court expressly declined to "consider whether the New
York Times privilege extends to all private individuals regardless of
the context in which the alleged defamatory statement is uttered. ' 96

The same approach was taken by a Louisiana district court in Bussie
v. Larson .97 In Bussie a high ranking union official extensively in-
volved in politics sued the National Right to Work Committee and
its president for statements made in a letter sent to 53,000 Louisiana
citizens.98 The plaintiff conceded that he was a public figure, and
the court, relying heavily upon A vins, held that the particular facts
of the case warranted application of the New York Times standard
although the defendants were not members of the news media. 99

The court concluded that provocation for the letter-the struggle
between unions and the Committee over proposed right-to-work
legislation-was a matter of great public interest and debate'0° and
that there was no rational reason for affording nonmedia defendants
less protection than media defendants when the target of the speech
was a public official or public figure. 0 1

The Oregon Supreme Court, in Wheeler v. Green,"°2 also held
that a public official or public figure who brings a defamation action
against a nonmedia defendant must satisfy the requirements of New
York Times. 03 The court was in a somewhat different position than
the A vins and Bussie courts, for it had previously held that Gertz has
no application when a private plaintiff and a nonmedia defendant
are involved.' °4 The Wheeler plaintiff, a trainer of race horses,
sought to recover damages for a number of assertedly defamatory

95. Id.
96. Id. n.4 (emphasis original).
97. 501 F. Supp. 1107 (M.D. La. 1980).
98. Id. at 1107-10.
99. Id. at 1113.

100. Id. at 1113-14.
101. Id. at 1114. See also Woy v. Turner, 533 F. Supp. 102, 104 (N.D. Ga. 1981) (re-

quiring public figure to show reckless disregard in suit against nonmedia defendant and
noting that case did not involve purely "private" speech, but rather comments made by
defendant on a telecast).

102. 286 Or. 99, 593 P.2d 777 (1979).
103. Id at 112, 593 P.2d at 785.
104. See Harley-Davidson Motorsports, Inc. v. Markley, 279 Or. 361, 366, 568 P.2d

1359, 1363 (1977). This case is discussed infra at text accompanying notes 113-28.
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statements made by two horse owners who had discharged him as
their trainer."°5 Rejecting the plaintiff's contention that Gertz and
New York Times applied only to media defendants, the court-
without the benefit of Proxmire, decided two months later-stressed
that the Supreme Court, in New York Times and later cases, af-
forded private individuals the same constitutional protection as the
press. 0 6 The court concluded that "nothing in Gertz .. .suggests
that the cases applying the New York Times rule. . . were incorrect
or would not be followed in future actions brought by public offi-
cials or public figures."'0 7 This language is dicta, however, because
the court ultimately concluded that the plaintiff was not a public
figure. 10 8 Consistent with Wheeler, several courts have expressly
held that Gertz and New York Times govern suits by public officials
or public figures against nonmedia defendants without considering
the limitations suggested by Avins and Bussie.1°9  Others have
reached that result without discussing the fact that nonmedia de-
fendants were involved.1o

105. 286 Or. at 101-05, 593 P.2d at 780-81.

106. Id. at 107, 593 P.2d at 783 (citing St. Amant v. Thompson, 390 U.S. 727 (1968);
Henry v. Collins, 380 U.S. 356 (1965); Garrison v. Louisiana, 379 U.S. 64 (1964)).

107. 286 Or. at 110, 593 P.2d at 784.

108. Id. at 116, 593 P.2d at 787. The court also reaffirmed its prior decision holding
Gertz inapplicable when a private plaintiff sues a nonmedia defendant. Id. at 110, 593 P.2d
at 784.

109. Hammerhead Enters., Inc. v. Brezenoff, 551 F. Supp. 1360, 1369 (S.D.N.Y. 1982),
af'd 707 F.2d 33 (2d Cir.), cert. denied, 104 S. Ct. 237 (1983); Chuy v. Philadelphia Eagles
Football Club, Inc., 431 F. Supp. 254, 265 n.20 (E.D. Pa. 1977), ail'd, 595 F.2d 1265 (3d Cir.
1979); Mead Corp. v. Hicks, 10 Med. L. Rptr. 1030, 1032 (Ala. 1983); Bryan v. Brown, 339
So. 2d 577, 583-84 (Ala. 1976), cert. denied, 431 U.S. 954 (1977); Mehau v. Gannett Pacific
Corp., 66 Hawaii 134, 144-45, 658 P.2d 312, 320 (1983); Rodriguez v. Nishiki, 65 Hawaii 430,
436-37, 653 P.2d 1145, 1150 (1982); Anderson v. Low Rent Housing Comm'n, 304 N.W.2d
239, 247 (Iowa 1981), cert. denied, 454 U.S. 1086 (1982); Williams v. Pasma, - Mont. -, -,
656 P.2d 212, 217 (1982), cert. denied, 103 S. Ct. 2122 (1983); DeCarvalho v. daSilva, -R.I.

,414 A.2d 806, 813 (1980). See Martin v. Johnson, 88 Cal. App. 3d 595, 608-13, 151
Cal. Rptr. 816, 823-27 (1979) (McDaniel, J., concurring).

110. E.g., Williams v. Church's Fried Chicken, Inc., 158 Ga. App. 26, 279 S.E.2d 465
(1981); Goolsby v. Wilson, 146 Ga. App. 288, 246 S.E.2d 371 (1978); Hirman v. Rogers, 257
N.W.2d 563 (Minn. 1977); NAACP v. Moody, 350 So. 2d 1365 (Miss. 1977); Friends of

Animals, Inc. v. Associated Fur Mfrs. Inc., 46 N.Y.2d 1065, 416 N.Y.S.2d 790, 390 N.E.2d
298 (1979); Silsdorf v. Levine, 8 Med. L. Rptr. 1394 (N.Y. App. Div. 1982); Braig v. Field
Comm., Inc., 9 Med. L. Rptr. 1057 (Pa. Super. 1983); Wollman v. Graff, 287 N.W.2d 104
(S.D. 1980); Moore v. Bailey, 628 S.W.2d 431 (Tenn. App. 1981). See Widener v. Pacific
Gas & Elec. Co., 75 Cal. App. 3d 415, 142 Cal. Rptr. 304 (1977), cert. denied, 436 U.S. 918
(1978). In Hirman, Moody, Friends of Animals, Widener, and Braig, the defendants had
communicated their charges to the news media.
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B. Decisions Permitting Recovery Without a Showing of Fault

In his concurring opinion in New York Times Co. v. Sullivan,
Justice Goldberg wrote: "Purely private defamation has little to do
with the political ends of a self-governing society. The imposition of
liability for private defamation does not abridge the freedom of
public speech or any other freedom protected by the First Amend-
ment."'1I2 Several courts have seized upon this language in holding
that the common-law rule of strict liability remains valid in defama-
tion actions by private individuals against nonmedia defendants.

The leading case for the proposition that a private plaintiff may
recover against a nonmedia defendant without the necessity of es-
tablishing fault is Harley-Davidson Motorsports, Inc. v. Markley,"3

decided by the Oregon Supreme Court in 1977. In that case the
plaintiff and defendant each operated motorcycle dealerships, and
the defendant's employee (his competitive juices flowing) wrote a
letter to the motorcycle manufacturer over the name of one of the
plaintiffs customers complaining of the service he had received at
the plaintiffs dealership. The customer had not authorized the writ-
ing of the letter, the contents of which were false." 4 The court held
that Gertz "does not require application of the constitutional privi-
lege to actions of defamation between private parties.""I 5 There was
no threat to public debate, no potential for interference with the free
flow of ideas regarding self-government, and no threat of "self-cen-
sorship by the press" based on possible liability." 6

The court also quoted from Justice Goldberg's separate opinion
in New York Times to support its conclusion that the first amend-
ment had no application to purely private defamation.' '7 Recogniz-
ing that its decision necessarily distinguished between the speech
and press clauses of the first amendment, 1 8 the court, borrowing
from Professor Nimmer, '

19 found that the speech clause served three

111. 376 U.S. 254, 301-02 (1964) (Goldberg, J., concurring).
112. Id. at 301-02.
113. 279 Or. 361, 568 P.2d 1359 (1977). Accord Adams v. State Farm Mut. Auto. Ins.

Co., 283 Or. 45, 581 P.2d 507 (1978).
114. 279 Or. at 363, 568 P.2d at 1361.
115. Id. at 371, 568 P.2d at 1365 (emphasis added).
116. Id. at 366, 568 P.2d at 1362-63.
117. Id. at 370, 568 P.2d at 1364-65.
118. Id. at 369, 568 P.2d at 1364.
119. Nimmer, Introduction--Is Freedom ofthe Press A Redundancy.- What Does It Add

To Freedom ofSpeech?, 26 HASTINGS L.J. 639, 653 (1975). See also Whitney v. California,
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important functions: contributing to democratic dialogue (as does
the press clause), allowing self-fulfillment through uninhibited self-
expression, and affording a safety valve for the harmless airing of
grievances. 120 The court concluded:

In the present case the interest in democratic dialogue is non-
existent. The defamatory matter does not contribute to the free
exchange of ideas in decision making for a self-governing society.
When this interest supporting First Amendment speech is re-
moved, the only interests left [i e., self-fulfillment and safety
valve], when weighed against the states' protection of a private
individual's reputation, call for a conclusion that the free speech
guarantee does not require interference with the states' interest in
providing redress for defamation.' 2'
Dismissing Jacron Sales, Inc. v. Sindorf 22 as a "most peculiarly

reasoned case" that utilized Gertz and New York Times "as excuses
to overhaul [Maryland's] law of libel and slander,"'' 23 the court re-
jected the position of Jacron and the Restatement (Second) of Torts
that nonmedia defendants should receive the same privilege as me-
dia defendants. Because a private individual's right to recovery in a
defamation action against the news media has been made more dif-
ficult, it does not follow that "his recovery should be made more
difficult in situations in which no such constitutional values are in-
volved merely for the sake of securing symmetry of treatment of
defendants."' 124 The court also viewed Jacron as a decision inter-
preting Maryland law and downplayed its constitutional basis. 25

Although the foregoing might suggest that strict liability would also
govern actions brought by public officials and public figures against
nonmedia defendants, the Oregon court concluded otherwise in
Wheeler v. Green 126 (discussed in the preceding section127 ). None-
theless, the court in Green also expressly reaffirmed Markley.1 8

Other courts, while not directly addressing the strict liability

274 U.S. 357, 375-77 (1927) (Brandeis, J., concurring); T. EMERSON, THE SYSTEM OF FREE-

DOM OF EXPRESSION 6-7 (1970) (both discussing purposes of first amendment).
120. 279 Or. at 369, 568 P.2d at 1364.
121. Id. at 369, 568 P.2d at 1364.
122. 276 Md. 580, 350 A.2d 688 (1976).
123. 279 Or. at 366, 568 P.2d at 1363.
124. Id. at 370-71, 568 P.2d at 1365.
125. Id. at 367, 568 P.2d at 1363.
126. 286 Or. 99, 593 P.2d 777 (1979).
127. See supra notes 102-08 and accompanying text.
128. 286 Or. at 110, 593 P.2d at 784.
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question, have concluded that Gertz does not control a private indi-
vidual's defamation action brought against a nonmedia defendant.
For example, in Roemer v. Retail Credit Co. ,29 the California Court
of Appeals held that nothing in Gertz requires that "actual malice"
be established by clear and convincing evidence when a nonmedia
defendant is involved. 30 Similarly, the Colorado Supreme Court
held in Rowe v. Metz 13

1 that the common-law rule permitting pre-
sumed damages has continuing vitality after Gertz where a private
plaintiff has been injured by a nonmedia defendant in a purely pri-
vate context. 32 The Vermont Supreme Court reached the same re-
sult in Greenmoss Builders, Inc. v. Dun & Bradstreet, Inc. ,113 and also
held that punitive damages may be awarded against a nonmedia
defendant without proof of "actual malice."' 34 Although these cases
do not specifically deal with the effect of Gertz upon the common
law of strict liability, they certainly suggest that these courts would
approve a verdict based on strict liability against a nonmedia de-
fendant. For example, the Vermont Supreme Court sweepingly
stated in Greenmoss that "the media protections outlined in Gertz
are inapplicable to nonmedia defamation actions." ' 1 5

129. 44 Cal. App. 3d 926, 119 Cal. Rptr. 82 (1975).
130. Id. at 933, 119 Cal. Rptr. at 86. Roemer involved allegedly defamatory material in

a credit report, and the court concluded that such reports, which contain purely commerical
matters unrelated to matters of public concern and distributed to a relatively limited audi-
ence, are materially different from news media publications. Thus, the court reasoned "the
rationale that the courts must protect such defamatory matter in order to safeguard free
speech and free press obviously does not obtain." Id. at 934, 119 Cal. Rptr. at 87. The
credit report problem is discussed infra at text accompanying notes 216-43.

131. 195 Colo. 424, 579 P.2d 83 (1978). See also Schomer v. Smidt, 113 Cal. App. 3d
828, 170 Cal. Rptr. 662 (1980) (policy considerations underlying presumed damages still
valid); Stuempges v. Parke, Davis & Co., 297 N.W.2d 252 (Minn. 1980) (jury allowed to
award punitive damages in absence of media self-censorship). Contra Beneficial Manage-
ment Corp. v. Evans, 421 So. 2d 92 (Ala. 1982); Poorbaugh v. Mullen, 99 N.M. 11, 653 P.2d
511, cert. denied, 99 N.M. 47, 653 P.2d 878 (1982); Fleming v. Moore, 221 Va. 884, 275
S.E.2d 632 (1981) (in each case court held presumed and punitive damages impermissible,
after Gertz, in suit by private plaintiff against nonmedia defendant, absent showing of know-
ing falsity or reckless disregard for truth).

132. 195 Colo. at 426, 579 P.2d at 84-85 (quoting New York Times Co. v. Sullivan, 376
U.S. 254, 301-02 (1964) (Goldberg, J., concurring)). But see Bucher v. Roberts, 198 Colo. 1,
595 P.2d 239 (1979) (Gertz "opinion rule" applies to nonmedia defendants).

133. 143 Vt. 66, 461 A.2d 414, cert. granted, 104 S. Ct. 389 (1983). This case is discussed
in more detail infra at text accompanying notes 217-21.

134. 143 Vt. at 79, 461 A.2d at 421. Accord Columbia Sussex Corp. v. Hay, 627 S.W.2d
270, 276-77 (Ky. Ct. App. 1982).

135. 143 Vt. at 75, 461 A.2d at 418. The court relied heavily on and quoted extensively
from the Oregon Supreme Court's decision in Markley, discussed supra at text accompany-
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The Wisconsin Supreme Court recently took such a step in
Denny v. Mertz.1 36 In Denny a dissident shareholder of a publicly
held corporation brought a defamation action against the publisher
of Business Week magazine after a news story had chronicled at-
tempts by the plaintiff and others to oust the corporation's manage-
ment. Also named as a defendant was Mertz, the company's former
chairman and chief executive officer, who was the magazine's source
for the allegedly defamatory statements concerning the plaintiff. 37

Concluding that the plaintiff was not a public figure, 38 the court
held that he had to establish the magazine's negligence in order to
recover.' 39 The court also held, over a strong dissent, that the de-
fendant's statement to the magazine's reporter was not entitled to
constitutional protection and that his liability for the statement, if
any, should be determined according to the state's common law of
defamation. 4 o

The court relied heavily upon its earlier decision in Calero v.
Del Chemical Corp. , 4 which held that a private plaintiff need only
show "express malice," as opposed to knowing falsity or reckless
disregard for the truth, to recover punitive damages against a
nonmedia defendant. 42 Quoting from Justice Goldberg's concur-
ring opinion in New York Times, the court in Calero concluded that

ing notes 113-28. Like Roemer, see supra note 130 and accompanying text, Greenmoss in-
volved an allegedly defamatory credit report. The Vermont court employed similar
reasoning in concluding that credit agencies are not worthy of first amendment protection.
143 Vt. at 73-74, 461 A.2d at 417-18. Rather than stop there, however, the court extended its
holding to all nonmedia defendants. The court also declined the defendant's invitation to
adopt the Gertz requirements as part of the state's common law. Id. at 76, 461 A.2d at 419.
For a similar approach, see Berg v. Consolidated Freightways, Inc., 280 P.2d 495, 421 A.2d
831 (1980).

136. 106 Wis. 2d 636, 318 N.W.2d 141, cert. denied, 103 S. Ct. 179 (1982). The case is
discussed in Brody, Defamation Law of Wisconsin, 65 MARQ. L. REV. 505, 510 (1982).

137. 106 Wis. 2d at 639-43, 318 N.W.2d at 143-44.
138. Id at 650, 318 N.W.2d at 148.
139. Id. at 654, 318 N.W.2d at 150.
140. Id. at 661, 318 N.W.2d at 153. Accord Logan v. District of Columbia, 447 F. Supp.

1328, 1336 (D.D.C. 1978) (dictum). It is unclear from the opinion whether the same result
would obtain when the plaintiff is a public official or public figure. See 106 Wis. 2d at 671,
318 N.W.2d at 158 (Abrahamson, J., dissenting). However, in cases prior to Denny, the
Wisconsin Supreme Court applied the "actual malice" requirement in cases involving public
officials and public figures. E.g., Schaefer v. State Bar, 77 Wis. 2d 120, 125, 252 N.W.2d 343,
346 (1977) (public figure); Dalton v. Meister, 52 Wis. 2d 173, 183, 188 N.W.2d 494, 499
(1971) (public official).

141. 68 Wis. 2d 487, 228 N.W.2d 737 (1975).
142. Id. at 506, 228 N.W.2d at 748.
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the protections of New York Times and Gertz were not applicable.'43

In Denny the court, in holding that no showing of fault was neces-
sary, again quoted Justice Goldberg and employed the Calero ra-
tionale that "purely private defamations are not entitled to
constitutional protection."' 44 The court wrote:

It would be poor public policy to hold that a defendant defaming
a private individual to non-media persons has no constitutional
protection but if he disseminates his defamation to the media,
then it is protected. A defamation that is published or broadcast
gets infinitely greater circulation and can do the defamed person
much greater harm. That such a defamer can then wrap himself
in the constitution and acquire greater protection because he has
done more harm is not the law of Wisconsin. 145

Denny graphically illustrates a serious difficulty in adopting differ-
ent standards of liability for media and nonmedia defendants, for in
that case the plaintiff was required to establish negligence in order
to recover from the publisher, while the publisher's source of infor-
mation could be held strictly liable. This problem and others are
discussed below.

C. Where Do We Go From Here?

Gertz has been warmly embraced by commentators urging that
the press clause of the first amendment offers a greater degree of
protection to the institutional news media than the speech clause
provides other members of society.' 46 Other writers have not been
so persuaded,' 47 and the debate has surfaced in Supreme Court

143. Id. at 505, 228 N.W.2d at 747.
144. 106 Wis. 2d at 661, 318 N.W.2d at 153.
145. Id. at 660, 318 N.W.2d at 152-53.
146. Eg., Bezanson, The New Free Press Guarantee, 63 VA. L. REV. 731 (1977); Nim-

mer, supra note 119; Robertson, supra note 5. See also Abrams, The Press Is Dierent: Re-

flections on Justice Stewart and The Automomous Press, 7 HOFSTRA L. REV. 563, 564 (1979)
(in numerous situations the press is due treatment different from that given society as a
whole); Rooney, Freedom of the Press.- An Emerging Privilege, 67 MARQ. L. REV. 33, 63
(1983) (arguing that special press protection is warranted under first amendment).

147. Eg., Lange, The Speech and Press Clauses, 23 UCLA L. REV. 77 (1975); Lewis, A
Preferred Position for Journalism?, 7 HOFSTRA L. REV. 595 (1979); Shiffrin, Defamatory Non-
Media Speech and First Amendment Methodology, 25 UCLA L. REV. 915 (1978).

The body of literature on the meaning of the press clause is substantial. In addition to
the sources cited above and supra note 146, see Baker, Press Rights and Government Power to
Structure the Press, 34 U. MIAMI L. REV. 819 (1980); Blanchard, The Institutional Press and
Its First Amendment Privileges, 1978 Sup. CT. REV. 225; Sack, Reflections on the Wrong
Question. Special Constitutional Privilege for the Institutional Press, 7 HOFSTRA L. REV. 629
(1979); Van Alstyne, Comment-The Hazards to the Press of Claiming a "Preferred Posi-
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opinions. 48  Whatever its outcome, there remains the question of
whether, as a matter of state tort law, strict liability should remain
the rule with respect to nonmedia defendants, while media defend-
ants enjoy the shelter of the Gertz fault requirement. As the forego-
ing discussion of recent lower court decisions makes plain, post-
Gertz case law has been of relatively little assistance in resolving
either issue. It is the intent of this section to offer a framework for
approaching these questions.

1. The Speech and Press Clauses

Advocates of the "new free press guarantee,"'' 49 while generally
conceding that the Framers probably considered the speech and
press clauses to be synonymous, 50 view Gertz as a lynchpin in the
Supreme Court's reevaluation of the role of the press clause. Justice
Stewart, in his now famous address at the Yale Law School Sesqui-
centennial some four months after Gertz was decided,' 5 ' argued that
the press guarantee is a structual provision of the first amendment
designed to safeguard the institutional press by mandating its inde-
pendence from the government. 2 That is, given the press' primary
role as the "fourth estate" in monitoring the government, 153 the

tion", 28 HASTINGS L.J. 761 (1977); Van Alstyne, The First Amendment and the Free Press:
A Comment on Some New Trends and Some Old Theories, 9 HOFSTRA L. REV. 1 (1980);
Comment, Problems in Defining the Institutional Status of the Press, 11 U. RICH. L. REV. 177
(1976); Note, Examining the Institutional Interpretation of the Press Clause, 58 TEX. L. REV.
171 (1979).

148. Compare First Nat'l Bank v. Bellotti, 435 U.S. 765, 795 (1978) (Burger, C.J., con-
curring) (press clause does not confer special status on media) with Landmark Communica-
tions, Inc. v. Virginia, 435 U.S. 829, 848 (1978) (Stewart, J., concurring) (suggesting special
treatment for press).

149. The phrase is borrowed from Bezanson, supra note 146.
150. See Nimmer, supra note 119, at 640. The leading authority for this proposition is

L. LEVY, LEGACY OF SUPPRESSION (1960). As Professor Chafee once observed, it may well
have been "that the framers had no very clear idea as to what they meant" with respect to
the language of the first amendment. Chafee, Book Review, 62 HARV. L. REV. 891, 898
(1949). More recently, however, Professor Anderson has challenged Levy's thesis and con-
cluded after an exhaustive study that, historically, the press clause was meant to have signifi-
cance independent of the speech clause. Anderson, The Origins of the Press Clause, 30
UCLA L. REV. 455 (1983). See also Abrams, supra note 146, at 579 (press clause not an
"appendage to the free speech clause").

151. Stewart, "Or of the Press", 26 HASTINGS L.J. 631 (1975).
152. Id. at 633-34.
153. Id. at 634. See also Abrams, supra note 146, at 579 (each suggesting press clause

can be viewed as independent of speech clause); Bezanson, supra note 146, at 782-83; Blasi,
The Checking Value in First Amendment Theory, 1977 A.B. FOUND. RESEARCH J. 521, 537-
48.
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press clause, rather than working in tandem with the speech clause
to guarantee freedom of expression for all, performs a wholly sepa-
rate protective function for the institutional news media. Accord-
ingly, the press must not only be insulated from government
interference, but also free from governmental assistance or depen-
dency because either would compromise the press' independence. 154

In discussing the defamation cases, Justice Stewart described
New York Times and its progeny as ensuring the independence of
the news media to perform its "checking" function.'55 Yet, without
citing Gertz, he added that "the Court has never suggested that the
constitutional right of free speech gives an individual any immunity
from liability for either libel or slander."' 56 This view of New York
Times as a "press" case finds little support in the language or ration-
ale of Justice Brennan's majority opinion which is expressly based
on the "guarantees of freedom of speech and of the press ' 

157 and
which focuses on the right of not only the press, but also of the "citi-
zen-critic of government."' 58 The New York Times case, therefore,
is perhaps best viewed as a traditional "speech" case in the sense
that the role of the press is seen as fostering robust and uninhibited
public debate by informing citizenry about the affairs of govern-
ment.' -59 Gertz, on the other hand, can be read as signaling a depar-
ture from this traditional approach, although it was not expressly
relied upon by Justice Stewart in his Yale speech. As Professor
Bezanson has argued, Gertz "shifted the focus of the inquiry from

154. Stewart, supra note 151, at 635-36. This reasoning is reflected in Justice Stewart's
majority opinions in the companion "prison access" cases, Pell v. Pecunier, 417 U.S. 817
(1974), and Saxbe v. Washington Post Co., 417 U.S. 843 (1974), in which the Court held that
the press had no special right of access to information not available to the public generally.
See also Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978) (Stewart J., concurring) (first
amendment does not "guarantee the press any basic right of access superior to that of the
public generally").

155. Stewart, supra note 151, at 635.
156. Id. (emphasis added).
157. New York Times Co. v. Sullivan, 376 U.S. 254, 264 n.4 (1964). Justice Brennan

employed the phrase "freedom of speech and of the press" throughout the opinion. See id.
at 264, 265, 268.

158. Id. at 282. Of course, the defendants in the case included not only the New York
Times Company, but also four Alabama clergymen whose names had appeared in the alleg-
edly defamatory advertisement. Unless these defendants are to be considered part of the
press because they had published the material in the newspaper, see Nimmer, supra note
119, at 652, Justice Stewart's analysis of the New York Times case seems flawed indeed. See
supra note 49 for a listing of subsequent Supreme Court defamation cases that involved
nonmedia defendants.

159. Shiffrin, supra/note 147, at 923.
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the substantive issues important to the speech guarantee toward
analysis resting upon the free press guarantee."' 160  That is, rather
than considering the nature of the speech involved and the protec-
tion it deserved, the court in Gertz balanced the state interest in pro-
tecting reputation against the press clause's protection of the
institutional news media. 161

Of course, Gertz is not the only case relevant to the debate sur-
rounding the meaning of the press clause,162 though it is no doubt a
significant one suggesting independent protection for the institu-
tional news media. It is possible, however, to consider the question
of the applicability of Gertz to nonmedia defamation defendants
without becoming embroiled in the broader controversy concerning
the press clause. Even assuming that the press clause operates inde-
pendently of the speech clause, as Floyd Abrams has observed, in
most cases "press and speech protections are likely to be identical:
When the government cannot stifle the press, more often than not it
will, for identical reasons, be barred from stifling speech."' 163 How-
ever, in some situations the press may need protection that others do
not; for example, Abrams contends that those who pander idle gos-
sip hardly require "protection for their confidential sources" or safe-

160. Bezanson, supra note 146, at 743.
161. Id. It is also possible to read Gertz as an extension of the analysis found in New

York Times, or at least as not entirely rejecting the theory underlying that decision. See id.
at 743-44; Shiffrin, supra note 147, at 928. It should also be observed that Justice Powell did
not expressly rely on the press clause in Gertz and that in other cases he has parted company
with Justice Stewart. See Zurcher v. Stanford Daily, 436 U.S. 547, 570 n.3 (1978) (Powell,
J., concurring); First Nat'l Bank v. Bellotti, 435 U.S. 765, 781-82 (1978); Saxbe v. Washing-
ton Post Co.. 417 U.S. 843, 863-64 (1974) (Powell, J., dissenting).

162. See, e.g., Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (access to
criminal trials); Herbert v. Lando, 441 U.S. 153 (1979) (discovery of journalists' thought
processes); Houchins v. KQED, Inc., 438 U.S. 1 (1978) (access to county jail); Zurcher v.
Stanford Daily, 436 U.S. 547 (1978) (police research of newsroom); First Nat'l Bank v.
Bellotti, 435 U.S. 765 (1978) (corporate speech); Miami Herald Publishing Co. v. Tornillo,
418 U.S. 241 (1974) ("right of reply" statute); Pell v. Procunier, 417 U.S. 817 (1974) (access
to prison); Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376
(1973) (anti-discrimination regulations); Branzburg v. Hayes, 408 U.S. 665 (1972) (disclosure
of confidential sources). See generally Blanchard, supra note 147 (analysis of Court's deci-
sions in press clause suits in 1977 Term). Only Tornillo seems squarely based on the press
clause, declaring that the statute involved was an unconstitutional "intrusion into the func-
tion of editors." 418 U.S. at 258. See also CBS v. Democratic Nat'l Comm., 412 U.S. 94
(1973) (holding that a constitutionally mandated right of access would interfere with broad-
caster's journalistic processes). However, an alternative ground for the decision in Tornillo
was the "chilling effect" doctrine, which applies to media and nonmedia speakers alike. See,
e.g., Speiser v. Randall, 357 U.S. 513, 518-19 (1958).

163. Abrams, supra note 146, at 584.
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guards against "intrusion into their non-existent 'editorial
process.' "6 In his view such protection is essential for the news
media.'65 A determination that the Gertz fault requirement applies
to nonmedia defendants does not, therefore, compel the conclusion
that the press clause has no independent meaning apart from the
speech clause, but suggests only that in the defamation context the
two clauses may operate in identical fashion.'66

In deciding whether the Gertz fault requirement extends to all
defendants under all circumstances, the courts must balance reputa-
tional interests on the one hand against free speech values on the
other, 67 just as the Court did in Gertz. The commentators generally
agree with Justice Brandeis' identification of three major purposes
for freedom of speech 68 set forth in his famous concurring opinion
in Whitney v. California :169 contributing to the democratic dialogue,
permitting self-fulfillment through uninhibited self-expression, and
affording a safety valve for the harmless airing of grievances. 7 '
These values must be balanced against reputational interests in four
discrete contexts: a suit by a public official or public figure against a
nonmedia defendant where the communication was made through
purely private means; a suit by a private individual against a
nonmedia defendant based upon a purely private communication;
and suits in each of the above categories where the allegedly defam-
atory statement also appeared in the news media.'

164. Id. at 584-85.
165. Id. at 585. See Herbert v. Lando, 441 U.S. 153 (1979) (editorial process);

Branzburg v. Hayes, 408 U.S. 665 (1972) (confidential sources). Mr. Abrams argued the
former before the Supreme Court on behalf of the news media defendants and filed an
amicus brief in the latter.

166. Mr. Abrams, while advocating special protection for the press in some contexts,
"would be inclined [toward] affording similar treatment to media and non-media defend-
ants" in defamation actions. Abrams, supra note 146, at 586.

167. Shiffrin, supra note 147, at 962.
168. E.g., Nimmer, supra note 119, at 653-58.
169. 274 U.S. 357, 372 (1927) (Brandeis, J., concurring).
170. Id at 375-77. The terms are borrowed from Nimmer, supra note 119, at 653.
171. This balancing approach, while consistent with New York Times and Gertz, is cer-

tainly not the only possible approach. For an interesting suggestion that examination of the
status of the defamation plaintiff (public/private) and the defendant (media/nonmedia) be
replaced with an analysis of the interests of the speaker, the audience, and the subject of the
communication, see Note, Mediaocracy and Mistrust: Extending New York Times Defama-
tion Protection to Nonmedia Defendants, 95 HARV. L. REV. 1876 (1982). This approach
would necessitate abandonment of the Court's technique as refined in Gertz, and such a
major change seems highly unlikely, particularly because the suggested test would under
some circumstances lead to diminished protection for the news media. See id at 1890-94.
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a. Public Official or Public Figure Versus Nonmedia Defendant

The first context is illustrated by Avins v. White, 7 2 discussed
above, in which a public figure was criticized in the course of the
accreditation of an educational institution, 73 and in Michaud v. In-
habitants of the Town of Livermore Falls,7 4 in which a public official
was allegedly defamed in a letter describing his conduct at a town
meeting. In finding the New York Times rule applicable even
though nonmedia defendants were involved, both courts focused on
the fact that the allegedly defamatory remarks came in the discus-
sion of matters important to the public. As the Supreme Judicial
Court of Maine observed in Michaud: "There can be no doubt that
a letter written by a town official to the Governor of the State com-
plaining about the official action of the chief of an important State
bureau calls into play those considerations of free debate of public
issues emphasized in New York Times."'75 The Avins holding, as
noted previously, was more narrowly drawn, with the court stressing
the nature of the accreditation process. Nonetheless, the court made
clear that the self-censorship rationale of New York Times was
equally applicable to nonmedia defendants 7 6 because the accredita-
tion process would be severely hampered by self-censorship based
on an individual's need to assure himself of the accuracy of every
statement made. 77

It would indeed be a mistake to assume that contributions to
the democratic dialogue can come only from the institutional news
media. Some commentators have maintained, however, that the
"role of non-media speakers in the broad dissemination of informa-
tion is relatively insignificant"' 78 and that media communication
aimed at a mass audience "is likely to affect public opinion (or the
democratic dialogue) more profoundly than speech addressed to a
single individual."' 79 As Professor Shiffrin has aptly pointed out,

172. 627 F.2d 637 (3d Cir.), cert. denied, 449 U.S. 982 (1980).
173. See supra text accompanying notes 87-96.
174. 381 A.2d 1110 (Me. 1978).
175. Id. at 1113. See also Hammerhead Enters., Inc. v. Brezenoff, 551 F. Supp. 1360,

1369 (S.D.N.Y. 1982) ("There is no requirement that a defendant seek broad public circula-
tion of his views in order to be protected by New York Times.

176. 627 F.2d at 648-49.
177. Id. at 649.
178. Note, First Amendment Protection Against Libel Actions: Distinguishing Media and

Non-Media Defendants, 47 S. CAL. L. REV. 902, 925 (1974).
179. Nimmer, Speech and Press: A Brief Reply, 23 UCLA L. REV. 120, 120-21 (1975).
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these comments miss the mark, for they ignore or considerably
downplay the fact that public opinion is affected each day by the
communications between millions of private persons. 8 ' Social sci-
ence literature suggests that an individual's attitude toward political
issues is formed not only by the institutional media, but also by
communications in family groups, social groups, work groups, and
peer groups in general.' 8 ' At the very least, as Professor Lange has
written, those opinions carried by the mass media merge with opin-
ions from other sources in such a way as to negate the possibility of
precise analytical examination." 2 Thus, a back-fence discussion
among neighbors, 8 3 a businessman's speech to a group of graduate
students, 184 a conversation over lunch, 85 or letters to a state offi-
cial "'86 may well play just as important a role as the institutional
press in contributing to the democratic dialogue.

If the press is to be protected from the crippling effects of self-
censorship, so should the "citizen-critic,"' 87 as the Court observed in
First National Bank v. Bellotti,18 8 "the press does not have a monop-
oly on . . . the ability to enlighten."'' 8 9  Moreover, as Professor
Nimmer has noted, the self-fulfillment and safety valve aspects of
the first amendment have little relevance to the press.'° If the dem-
ocratic dialogue function which is plainly applicable to the press is

180. Shiffrin, supra note 147, at 932.
181. Id. at 932-33 & rm.126-31 (collecting various studies). See also Lange, The Role of

the Access Doctrine in the Regulation of the Mass Media: A Critical Review and Assessment,
52 N.C.L. REV. 1, 18-21 (1973) (discussing some of research and studies in the mass media
area).

182. Lange, supra note 147, at 103.
183. Cf. Abrams, supra note 146, at 584. "Those who gossip over their back fences

about public figures do not require or deserve protection for their confidential sources
.... " /d

184. Williams v. Trust Co. of Georgia, 140 Ga. App. 49, 230 S.E.2d 45 (1976).
185. Avins v. White, 627 F.2d 637 (3d Cir.), cert. denied, 449 U.S. 982 (1980); Wheeler v.

Green, 286 Or. 99, 593 P.2d 777 (1979).
186. Michaud v. Inhabitants of the Town of Livermore Falls, 381 A.2d 1110 (Me. 1978).
187. New York Times Co. v. Sullivan, 376 U.S. 254, 282 (1964). See also Moriarty v.

Lippe, 162 Conn. 371, 294 A.2d 326 (1972) (New York Times privilege held applicable where
defendant accused plaintiff of police misconduct). The common-law "fair comment" privi-
lege has long been held applicable to private persons. Eg., Dressler v. Mayer, 22 N.J.
Super. 129, 135, 91 A.2d 650, 653 (1952).

188. 435 U.S. 765 (1978).
189. Id. at 782. In a free society, everyone-not just the news media-should have the

opportunity to participate fully in the marketplace of ideas. Lewis, supra note 147, at 626-
27. See generally Karst, Equality as a Central Principle of the First Amendment, 43 U. CHI. L.
REV. 20 (1975) (arguing that first amendment should be applied equally to all persons).

190. Nimmer, supra note 119, at 654.
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alone sufficient to justify New York Times protection for the news
media, it seems more than adequate to support the same safeguards
for nonmedia defendants when combined with the self-fulfillment
and cathartic release values associated with freedom of speech.' 9 '

Involvement of the news media where a public official or public
figure has been attacked by a nonmedia defendant makes the case
an even more attractive one for applying the New York Times rule,
for the defendant, as the news media's source for the offending re-
marks, has become a participant in the mass communications pro-
cess. Indeed, Justice Stewart and Professor Nimmer would
apparently bring such sources within the ambit of the press clause in
this situation.' 92 One need not rely upon the press clause, however,
to conclude that the New York Times privilege is applicable. Con-

191. See Shiffrin, supra note 147, at 933. It has been suggested that while the actual
malice standard should be applied in actions by public officials against nonmedia defend-
ants, the standard may not always be appropriate in such actions by public figures. Note,
The Public Figure Plaintif v. The Nonmedia Defendant in Defamation Law.- Balancing the
Respective Interests, 68 IowA L. REV. 517 (1983). The public official must meet the higher
standard, the argument goes, because of the potentially crippling effect of a libel suit by a
public official against a citizen-critic of government. Statements about public figures, how-
ever, do not always constitute such political speech, and absent a media defendant, "fears of
chilling free press and concerns about protecting the general interest in the flow of commu-
nication to the public may not be present." Id. at 525. Accordingly, a sliding scale should
be utilized, based upon the relative access to the news media of the public figure plaintiff
and the nonmedia defendant: (1) if plaintiff has less access to the media than defendant,
strict liability should apply; (2) if both parties have equal access, the negligence standard
should be adopted; and (3) if defendant has less access than plaintiff, application of the
actual malice standard would be justified. Id. at 537.

This approach, while certainly novel, is flawed in several respects, and the better course,
as suggested in the text, is to treat public officials and public figures identically when they
sue nonmedia defendants. First, the sliding scale for public figures is based upon the errone-
ous notion that only political speech is worthy of significant first amendment protection. See
infra text accompanying notes 211-12. Similarly, the proposal assumes that relative access
to the news media is critical to the free flow of ideas, while in fact interpersonal communica-
tion may play an equally important role in the process. See supra text accompanying notes
178-86. Moreover, to use the "access" factor in such fashion is to wrench it from its place as
a determinant-and a rather unimportant one at that--of public figure status and to elevate
it to constitutional significance. The proposal also incorrectly assumes that either of the
litigants will, under virtually all circumstances, use his access to the media in commenting
upon private defamatory statements made outside the media. A person defamed at a cock-
tail party would rarely find it in his self interest to rebut the charges in the local news media
(at least not initially), for to respond to the charges would effectively circulate them to a
much larger audience. Finally, such a sliding scale would complicate even further an area
of the law that begs for simplification.

192. This view was also expressed in Davis v. Schuchat, 510 F.2d 731, 734 n.3 (D.C. Cir.
1975), in which the court assumed that a source would enjoy the same protection as the
press. See supra text accompanying notes 55-57.
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sider, for example, Anderson v. Low Rent Housing Commission, 93 in
which a public figure sued an individual defendant who had made
an allegedly defamatory statement to a journalist. 94 Holding New
York Times applicable, the court found no basis in the first amend-
ment for giving the media defendant greater protection than the in-
dividual defendant. 95 Various Supreme Court decisions, including
New York Times, support such a result, 196 which is imminently sen-
sible in light of the fact that many, if not most, defamation suits
against the media stem from material provided by outside
sources. 197 If the underlying purpose of the New York Times rule is
to foster contributions to the democratic dialogue, that purpose is
ill-served if damages can easily be collected from the sources who
make such contributions via the news media. 9 8 When an individ-
ual acts as a source, he not only contributes to the democratic dia-
logue, but also serves the values of self-fulfillment and cathartic
release, and the added presence of the news media-with its consid-
erable democratic dialogue function-should be more than suffi-
cient to outweigh the reputational interests involved. 199

193. 304 N.W.2d 239 (Iowa 1981), cert. denied, 454 U.S. 1086 (1982).
194. Id at 242.
195. Id. at 247. Accord Dailey Stores, Inc. v. Sentinel Publishing Co., 191 N.J. Super.

202, 465 A.2d 953 (1983). See also Woy v. Turner, 533 F. Supp. 102 (N.D. Ga. 1981)
(nonmedia defendant accorded right provided in New York Times); DeCarvalho v. daSilva,
- R.I. -, -, 414 A.2d 806, 813 (1980) (no distinction between nonmedia defendants and
media defendants for purposes of first amendment protection).

196. See supra cases discussed at note 49.
197. Nimmer, supra note 119, at 655.
198. Shiffrin, supra note 147, at 922. Because the press may not be reckless or negligent

in relying on a particular source, St. Amant v. Thompson, 390 U.S. 727, 731 (1968), the
defamation plaintiff may find the source to be an attractive target. There are numerous
cases in which sources have been sued on the basis of their statements to the news media.
Eg., Wyatt v. Kaplan, 686 F.2d 276, 277 (5th Cir. 1982); Hansen v. Stoll, 130 Ariz. 454, 458,
636 P.2d 1236, 1240 (Ct. App. 1981); Sanborn v. Chronicle Publishing Co., 18 Cal. 3d 406,
409, 134 Cal. Rptr. 402, 403, 556 P.2d 764, 765 (1976); Tschirky v. Superior Court, 124 Cal.
App. 3d 534, 534-35, 177 Cal. Rptr. 357, 358 (1981); Rollenhagen v. City of Orange, 116 Cal.
App. 3d 414, 414, 172 Cal. Rptr. 49, 49 (1981); Johnson v. Dirkswager, 315 N.W.2d 215, 217
(Minn. 1982); Hirman v. Rogers, 257 N.W.2d 563, 565 (Minn. 1977); Friends of Animals,
Inc. v. Associated Fur Mfrs., Inc., 46 N.Y.2d 1065, 1067, 416 N.Y.S.2d 790, 791, 390 N.E.2d
298, 298-99 (1979); Braig v. Field Communications, Inc., 9 Med. L. Rptr. 1057 (Pa. Super.
1983). Moreover, the news media defendant may well attempt a third-party action for in-
demnity against the source. See Marchiondo v. New Mexico State Tribune Co., 98 N.M.
282, 285, 648 P.2d 321, 324 (Ct. App. 1981), cert. quashed, 98 N.M. 336, 648 P.2d 794 (1982).
In some cases, the source may be a "deeper pocket" than the news organization. Cf.
Maheau v. Hughes Tool Co., 569 F.2d 459, 463 (9th Cir. 1977) (statements made by Howard
Hughes at a telephonic news conference).

199. See Nimmer, supra note 119, at 655.
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b. Private Plaintiff Versus Nonmedia Defendant

The inquiry becomes more difficult when the plaintiff is neither
a public official nor a public figure, for the dialogue involved has
seemingly become less democratic in tone. As Justice Goldberg ob-
served in his separate opinion in New York Times, "[plurely private
defamation has little to do with the political ends of a self-governing
society. ' '2°" But courts that rely on this statement to conclude that
strict liability applies when a private plaintiff sues a nonmedia de-
fendant (at least when there is no other media involvement) 20' are
taking a crabbed view of the democratic dialogue concept and are
ignoring much of the doctrinal water that has flowed under the
bridge since New York Times.

For example, in Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc. ,202 the Supreme Court expressly
held that commercial speech is worthy of first amendment protec-
tion.20 3 Unlike the civil rights advertisement at issue in New York
Times, the communication here was purely commercial in nature.
There was no editorial comment involved nor any attempt to spread
"the news"; the idea the pharmacist wished to convey was simply
that he would sell a certain drug at a certain price. 2

0
4 The Court

concluded that "speech which does 'no more than propose a com-
mercial transaction'" is not "so removed from any 'exposition of
ideas'" that it lacks first amendment protection.20 5 The Virginia
statute at issue prohibiting price advertising for prescription drugs
hit hardest at the poor, the sick, and the elderly, who, the Court
noted, may have a greater interest in the free flow of this commer-
cial information than in the "day's most urgent political debate. 2 6

200. 376 U.S. at 301 (Goldberg, J., concurring).
201. See supra text accompanying notes 113-28, 136-45.
202. 425 U.S. 748 (1976).
203. Id at 762-70.
204. As Justice Blackmun wrote:

Our pharmacist does not wish to editorialize on any subject, cultural, philosophi-
cal, or political. He does not wish to report any particularly newsworthy fact, or to
make generalized observations even about commercial matters. The "idea" he
wishes to communicate is simply this: "I will sell you the X prescription drug at the
Y price."

Id. at 761. In contrast, the advertisement for abortion services at issue in Bigelow v. Vir-
ginia, 421 U.S. 809 (1975), "did more than simply propose a commercial transaction." Id. at
822.

205. 425 U.S. at 762 (citation omitted).
206. Id. at 763.
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This recognition of the societal value of speech which is not so
clearly related to the democratic dialogue began well before Virginia
Pharmacy. For example, the Court observed in the landmark pri-
vacy case of Time, Inc. v. Hill 2°7 that the "guarantees for speech and
press are not the preserve of political expression or comment upon
public affairs . -2o8 Moreover, the Court's extension of the New
York Times privilege to public figures 209 illustrates the difficulty of
living within the seditious libel analogy that Justice Brennan devel-
oped in New York Times, as well as the near impossible task of de-
fining political speech that is deserving of first amendment
protection.210 While purely political speech undoubtedly lies at the
core of the first amendment,2 1 speech that would not necessarily
bear that label carries considerable societal value and is clearly wor-
thy of first amendment protection-as Virginia Pharmacy and the
public figure cases make plain. While individuals may need to be
informed of the activities of President Reagan, the whereabouts of
Johnny Carson, and the price of prescription drugs, they also need
information about other individuals with whom they interact on a
regular basis-the neighbor whose mysterious late-night meetings
have attracted unsavory characters to the quiet residential area, the
person who applies for a job, or the new babysitter who is to take
care of the kids.212 In short, there are a variety of occasions where

207. 385 U.S. 374 (1967).
208. Id. at 388. Indeed, the Court has indicated that even the communication of pure

entertainment is protected by the first amendment. Zacchini v. Scripps-Howard Broadcast-
ing Co., 433 U.S. 562, 578 (1977).

209. Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); Curtis Publishing Co. v. Butts,
388 U.S. 130 (1967).

210. Writing for the majority in Gertz, Justice Powell questioned the wisdom of leaving
to judges the task of determining "what information is relevant to self-government." 418
U.S. at 346 (quoting Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 79 (1971) (Marshall, J.,
dissenting)). Professor Meiklejohn, whose "political speech" theory was a cornerstone for
New York Times, himself had difficulties in that regard. He originally fashioned a narrow
category of political speech, yet subsequently expanded it significantly to include literature,
art, science, and philosophy. Compare A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION
TO SELF-GOVERNMENT (1948) (political speech narrowly defined) with Meiklejohn, supra
note 16 (broad categories of political speech). See also Chafee, supra note 150 (discussing
Meiklejohn's categories of political speech).

211. See, e.g., Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 838 (1978);
Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971); Mills v. Alabama, 384 U.S. 214, 218
(1966).

212. See F. HAIMAN, SPEECH AND LAW IN A FREE SOCIETY 53 (1981); Shiffrin, supra
note 147, at 941. It may be possible to distinguish among various private communications
based upon their societal value. An erroneous statement that one's employee is stealing
from the firm seems more worthy of constitutional protection than false gossip of an extra-
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one individual needs to examine the reputation of another, yet the
clear message of the common law of strict liability to those giving
the information is "don't." '2 13 Professor Franklin's exhaustive study
of defamation litigation in the late 1970s bears out the necessity of
protecting this type of speech. Sixty-nine percent of the defamation
cases during the survey period were brought against nonmedia de-
fendants,21 4 and eighty-three percent of the appealed cases involved
such important subjects as "charges of crime, serious moral failings,
or incompetence in trade or profession .... 215

Notwithstanding the foregoing, there are circumstances in
which the danger of self-censorship may be relatively insignificant,
and in such cases a negligence standard may not be necessary. For
example, credit reporting agencies have continued to thrive despite
common-law strict liability. 216 Such enterprises may be willing to
assume the risk of a libel action as part of the cost of doing business.
The Supreme Court has granted certiorari in a case posing the ques-
tion of whether the requirements of Gertz are applicable in defama-
tion actions against credit reporting agencies and perhaps in other
nonmedia cases as well. While Greenmoss Builders, Inc. v. Dun &

marital affair, yet less important than a parent's mistaken identification of a teenager as a
drug dealer in a statement to police. Hill, Defamation and Privacy Under the First Amend-
ment, 76 COLUM. L. REV. 1205, 1224-25 (1976). Such a "sliding scale" would, however, call
for difficult line drawing and involve the sort of public interest determination that the Court
eschewed in Gertz. Moreover, if the press is to receive constitutional protection for publica-
tion of gossip, it is anomolous to deny the same measure of protection to private persons.
Id. at 1227.

213. One might argue that the various conditional privileges that have developed at
common law-particularly the "common interest" and "interest of others" privileges-
would adequately protect the first amendment interests involved here. The privileges are
quite cumbersome in their application, however, and in some circumstances can be defeated
rather easily. See infra notes 281-87. See generally W. PROSSER, supra note 9, § 115 at 786-
92 (discussing scope and application of qualified privileges). But see Anderson, supra note 7,
at 443 (arguing that strict liability "has been more theoretical than actual" because privileges
require a plaintiff "to prove something akin to fault, usually called 'malice,' to defeat the
• . . privilege"). However, the Supreme Court obviously has not found these privileges ade-
quate to protect the first amendment interests at stake in Gertz and New York Times.

214. Franklin, Winners and Losers and W"y: A Study of Defamation Litigation, 1980
A.B. FOUND. RESEARCH J. 455, 465. The survey, which covered the period January 1976
through mid-June 1979, unearthed 534 cases, 369 of which involved nonmedia defendants.
Id.

215. Id. at 481. In contrast, only 1% of the appeals concerned charges of sexual miscon-
duct. Id. at 482.

216. Professor Franklin's defamation study found that poor credit reports accounted for
only six percent of the nonmedia defamation cases during his survey period. Franklin, supra
note 214, at 482.
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Bradstreet, Inc. ,217 does not squarely pose the strict liability issue,
the Court's decision will undoubtedly shed some light on the matter.
In Greenmoss a building contractor brought suit against a credit re-
porting agency on the basis of an erroneous credit report stating that
the contractor had filed a voluntary petition in bankruptcy. The
jury returned a $350,000 verdict for the plaintiff ($50,000 compensa-
tory damages and $300,000 punitive damages), but the trial judge
ordered a new trial because of perceived errors in his instructions to
the jury.2" 8 Citing Gertz, the trial judge concluded that the charge
permitted the jury to presume damages and to award punitive dam-
ages without a showing of "actual malice" as defined in New York
Times.2 9 The Vermont Supreme Court reversed, holding not only
that credit reporting firms do not deserve first amendment protec-
tion,220 but also that Gertz is inapplicable to all nonmedia defama-
tion actions. 221

There is a considerable body of case law, most of which pre-
dates Gertz and the development of the commercial speech doctrine,
holding that credit reporting agencies do not enjoy the constitu-
tional amenities of New York Times and its progeny. The leading
case is Grove v. Dun & Bradstreet, Inc. ,222 a 1971 decision in which
the Third Circuit reasoned that information as to one's business or
credit standing is not a matter of public interest or concern under
the then applicable test of Rosenbloom v. Metromedia, Inc. 223 Spe-
cialized publications of this type are not "media" entitled to New
York Times protection. Elaborating on the latter point, the court
explained that credit reports are aimed at a selective, finite audience;
that subscribers contractually agree to keep the information confi-
dential; and that an individual has no opportunity to respond to
false assertions because he lacks access to the credit agency and the
source or nature of the assertions themselves.224 Subsequent deci-

217. 143 Vt. 66, 461 A.2d 414, cert. granted, 104 S. Ct. 389 (1983).
218. Id at 69-70, 461 A.2d at 415.
219. Petition for Writ of Certiorari, Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.,

No. 83-18, at App. B.
220. 143 Vt. at 73-74, 461 A.2d at 418.
221. Id. at 75, 461 A.2d at 418.
222. 438 F.2d 433 (3d Cir.), cert. denied, 404 U.S. 898 (1971).
223. 403 U.S. 29 (1971).
224. 438 F.2d at 436-38. A number of courts have followed the Grove analysis. Eg.,

Hood v. Dun & Bradstreet, Inc., 486 F.2d 25, 28-29 (5th Cir. 1973), cert. denied, 415 U.S. 985
(1974); Oberman v. Dun & Bradstreet, Inc., 460 F.2d 1381, 1384 (7th Cir. 1972); Kansas
Elec. Supply Co. v. Dun & Bradstreet, Inc., 448 F.2d 647, 649 (10th Cir. 1971), cert. denied,

856 [Vol. 15:823
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sions have fleshed out the "public interest" analysis by focusing
upon the purely commercial nature of the information and the then
current view that such commercial speech was not within the pur-
view of the first amendment. 225

Although the underpinnings of Grove and its progeny have
been eroded by the demise of Rosenbloom and the birth, in Virginia
Pharmacy, of the commercial speech doctrine, it is nonetheless pos-
sible to argue that credit reporting agencies should be treated differ-
ently from other nonmedia defamation defendants. The Third
Circuit itself took this approach in Avins v. "ite, 226 holding that
Gertz and New York Times apply at least to some nonmedia de-
fendants under some circumstances and suggesting that Grove is
confined to the context of commercial credit reports.227 Indeed, the
Supreme Court may have granted certiorari in Greenmoss to ex-
amine the impact of the commercial speech cases upon libel law
rather than to consider the broader implications of Gertz and the

405 U.S. 1026 (1972); Roemer v. Retail Credit Co., 44 Cal. App. 3d 926, 933-34, 119 Cal.
Rptr. 82, 86 (1975); Tom Olesker's Exciting World of Fashion, Inc. v. Dun & Bradstreet,
Inc., 61 111. 2d 129, 137-38, 334 N.E.2d 160, 164 (1975). The Texas Supreme Court has held
that a showing of "actual malice" under New York Times is necessary to defeat a conditional
privilege asserted by a credit reporting agency. Dun & Bradstreet, Inc. v. O'Neil, 456
S.W.2d 896, 900-01 (Tex. 1970), noted in 49 TEX. L. REV. 198 (1970). See infra text accom-
panying notes 305-16.

225. Eg., Hood v. Dun & Bradstreet, Inc., 486 F.2d 25, 29-30 (5th Cir. 1973), cert. de-
nied, 415 U.S. 985 (1974); Roemer v. Retail Credit Co., 44 Cal. App. 3d 926, 934, 119 Cal.
Rptr. 82, 87 (1975).

226. 627 F.2d 637 (3d Cir.), cert. denied, 449 U.S. 982 (1980).

227. Id. at 649 n.5. TheAvins court first distinguished Grove as not involving a matter
of public concern under the Rosenbloom test, while the accreditation controversy in Avins
was a public controversy into which the plaintiff had voluntarily injected himself-an in-
quiry necessary under Gertz in order to determine whether the plaintiff was a "limited"
public figure. The court also explained that the subscribers to the credit reports in Grove
had only a generalized interest in the defendant's report on the plaintiff, while in A vins those
to whom the allegedly defamatory statements were made had a vital interest in the accredi-
tation controversy. In addition, the court dismissed as "arguably dicta" Grove's conclusion
that the private medium in which the defamatory statement was communicated-the credit
reporting agency-did not entitle defendant to the New York Times privilege. Moreover,
the court intimated that this language is in any event limited to the context of commercial
credit reports. Id. The Third Circuit is not alone in treating credit reports differently than
other nonmedia speech. Compare Retail Credit Co. v. Russell, 234 Ga. 765, 771-75, 218
S.E.2d 54, 58-61 (1975) (credit reports do not enjoy a conditional privilege) with Goolsby v.
Wilson, 146 Ga. App. 288, 288, 246 S.E.2d 371, 372 (1978) (statements made by public offi-
cial enjoy conditional privilege). The Restatement suggests that imposing a higher standard
than ordinary care upon credit reporting agencies would be permissible. RESTATEMENT
(SECOND) OF TORTS § 580B comment f (1977).
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nonmedia defendant, 28 for the Court has in recent years declined to
review cases in which the nonmedia defendant question was
presented in more pristine fashion.2 29  Granting credit reporting
agencies second-class status among nonmedia defendants may be
justified despite recognition of constitutional status for commercial
speech, for the Court has afforded such speech only "a limited
measure of protection, commensurate with its subordinate position
in the scale of First Amendment values ....

Such a view, however, assumes that the credit reports at issue in
Greenmoss fall into the commercial speech category. As Justice
Brennan has observed, the Court's decisions in the area recognize
the difficulty in determining whether speech is commercial or non-
commercial. 3 Indeed, the Court's cases have been limited to forms
of advertising,232 and even in that context the Justices have found
that some advertising, such as trade names, is less worthy of protec-
tion than "informational" advertising such as the price of prescrip-
tion drugs.233  No clear definition of commercial speech has
emerged although the Court has often described it as speech propos-
ing no more than a commercial transaction 234 and has seemed to

228. In Rosenbloom the plurality opinion left open "the extent of constitutional protec-
tion, if any, for purely commercial communications made in the course of business." 403
U.S. at 44 n.12 (citing Valentine v. Chrestensen, 316 U.S. 52 (1942)). Valentine had indi-
cated that commercial speech was outside the scope of the first amendment, a view subse-
quently rejected in Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748 (1976).

229. E.g., Denny v. Mertz, 106 Wis. 2d 636, 660-62, 318 N.W.2d 141, 153 (Gertz negli-
gence requirement not applicable to private plaintiff's suit against nonmedia defendant),
cert. denied, 103 S. Ct. 179 (1982); Williams v. Pasma, - Mont. -, -, 656 P.2d 212, 216-17
(1982) (public figure must prove "actual malice" in suit against nonmedia defendant), cert.
denied, 103 S. Ct. 2122 (1983).

230. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456 (1978). Accord Central Hudson
Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 563 (1980).

231. Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 539 (1981) (Brennan, J.,
concurring).

232. E.g., Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (1981); Central Hudson
Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557 (1980); Friedman v. Rogers, 440
U.S. 1 (1979); Bates v. State Bar, 433 U.S. 350 (1977); Linmark Assoc., Inc. v. Township of
Willingboro, 431 U.S. 85 (1977); Virginia State Bd. of Pharmacy v. Virginia Citizens Con-
sumer Council, 425 U.S. 748 (1976).

233. Compare Friedman v. Rogers, 440 U.S. 1 (1979) (trade names) with Virginia State
Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976) (prescription
drugs).

234. Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 505 (1981); Central Hudson
Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 562 (1980); Ohralik v. Ohio State
Bar Ass'n, 436 U.S. 447, 456 (1978); Virginia State Bd. of Pharmacy v. Virginia Citizens
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require a combination of two ingredients in order to classify speech
as commercial. First, its content must tend to promote the purchas-
ing of goods and services, and, second, its purpose must be advance-
ment of the financial interests of the speaker via that transaction.235

Under this test, credit reports would not properly be classified as
commercial speech; indeed, they are arguably analogous to trade,
industry, or professional journals filled with specialized information
and aimed at extremely narrow audiences.236

On the other hand, Justice Powell, the author of a number of
the Court's principal opinions in this area, has suggested a broader
definition of commercial speech that could include credit reports,
thereby entitling them to lesser first amendment protection. In Cen-
tral Hudson Gas & Electric Corp. v. Public Service Commission ,237 he
wrote that commercial speech is "expression related solely to the
economic interests of the speaker and its audience." '38 In addition,
the Court has by implication suggested that nonadvertising speech
of a commercial nature deserves some first amendment protection,
though it is still subject to governmental regulation. In Ohralik v.
Ohio State Bar Association ,239 Justice Powell listed securities infor-
mation, corporate proxy statements, the exchange of price and pro-
duction information among competitors, and employers' threats of

Consumer Council, 425 U.S. 748, 771 n.24 (1976); Pittsburgh Press Co. v. Pittsburgh
Comm'n on Human Relations, 413 U.S. 376, 385 (1973). See also Jackson & Jeffries, Com-
mercial Speech: Economic Due Process and The First Amendment, 65 VA. L. REV. 1 (1979)
(criticizing and suggesting curtailment of the current line of commercial speech
development).

235. See Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 504 n.l 1(1981); Bates v.
State Bar, 433 U.S. 350, 363 (1977); Virginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, 425 U.S. 748, 761 (1976); Dun & Bradstreet, Inc. v. Grove, 404 U.S. 898,
905 (1971) (Douglas, J., dissenting from denial of certiorari). Economic motivation alone
will not suffice, for newspapers and broadcasters obviously seek to profit from disseminating
their speech. Similarly, commercial content alone must be inadequate, for a publication
such as Consumer Reports does not stand on the same footing as product advertising. Note,
Constitutional Protectionfor Commercial Speech, 82 COLUM. L. REV. 720, 720 n.2 (1982).
See also Jackson & Jeffries, supra note 234, at 1; Comment, First Amendment Protection of
Commercial Advertising. The New Constitutional Doctrine, 44 U. CHI. L. REV. 205, 234-36
(1976) (each analyzing current trends in commercial speech doctrine).

236. See Franklin v. Lodge 1108, Benevolent & Protective Order of Elks, 97 Cal. App.
3d 915, 159 Cal. Rptr. 131 (1979) (fraternal lodge magazine); Fitzgerald v. Minnesota Chiro-
practic Ass'n, 294 N.W.2d 269 (Minn. 1980) (professional association's newsletter).

237. 447 U.S. 557 (1980).
238. Id. at 561. See also SEC v. Lowe, 725 F.2d 892, 900-01 (2d Cir. 1984) (commercial

speech is not limited to advertising and includes investment newsletter).
239. 436 U.S. 447 (1978).
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retaliation for labor activities of their employees as examples illus-
trating that the state retains the power to regulate commerce harm-
ful to the public despite the fact that speech is a part of the
commercial activity.24 ° More significantly, Justice Blackmun cited
Grove in the seminal Virginia Pharmacy decision, contrasting it with
New York Times in explaining that the "hardiness of commercial
speech, may make it less necessary to tolerate inaccurate statements
for fear of silencing the speaker."'241  Nonetheless, it would seem
anomalous to hold Dun & Bradstreet strictly liable for a report er-
roneously stating that a contractor had filed for bankruptcy while
affording The New York Times or a fellow contractor 24 2 protection
of the Gertz fault requirement if either published precisely the same
information.243

Regardless of whether a negligence standard is constitutionally
compelled in all private plaintiff, nonmedia defendant cases, such a
fault requirement is absolutely essential when an individual serves
as a journalist's source for a story about someone who is neither a
public official nor a public figure. Denny v. Mertz 2 1 illustrates the
problem perfectly. In Denny the former chairman and chief execu-
tive officer of a publicly held corporation provided information to a
business journal reporter concerning a dissident shareholder and
former employee.245  The Wisconsin Supreme Court's conclusion
that the source could be strictly liable while the magazine was sub-
ject to the Gertz fault requirement is almost startling, particularly
because the press is capable of causing much greater damage given
the broad dissemination of the communication.246 Moreover, the

240. Id. at 456. See also A. Cox, FREEDOM OF EXPRESSION 47-48 (1980) (consumer
picketing, like advertising is "'economic speech" that should be protected under commercial
speech doctrine).

241. 425 U.S. at 772 n.24. Justice Blackmun did not cite the Third Circuit's decision in
Grove, but rather the Supreme Court's denial of certiorari in that case, Dun & Bradstreet,
Inc. v. Grove, 404 U.S. 898 (1971), from which Justice Douglas dissented.

242. Cf. Harley-Davidson Motorsports, Inc. v. Markley, 279 Or. 361, 364, 568 P.2d 1359,
1361-62 (1977) (one businessman defames competitor). If a credit report is deemed commer-
cial speech, similar information disseminated by a competitor could also fall within the defi-
nition because it is "linked inextricably to commercial activity . Friedman v. Rogers,
440 U.S. 1, 10 n.9 (1979).

243. See Anderson, supra note 7, at 442-43 n.95. See also Hill, supra note 212, at 1227
(pointing out anomaly of denying protection to private persons).

244. 106 Wis. 2d 636, 318 N.W.2d 141,cert. denied, 103 S. Ct. 179 (1982). See supra text
accompanying notes 136-45.

245. 106 Wis. 2d at 641-43, 318 N.W.2d at 143-44.
246. See RESTATEMENT (SECOND) OF TORTS § 580B comment e (1977).
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source's discussion with the reporter was not an entirely casual con-
versation between two private people. Rather, a former company
official was informing a reporter about dissident shareholder at-
tempts to oust the management of the publicly held corporation.247

Application of the strict liability standard under such circumstances
would surely cause a potential source to "think twice" about provid-
ing information to a reporter, and the result would be a reduced
flow of information to the public.248 Because Gertz, like New York
Times, recognizes the problem of press self-censorship, it is anoma-
lous indeed to retain a system of strict liability which encourages
such self-censorship on the part of those who serve as information
sources for the news media.249

2. Reforming the Law of Defamation

Defamation law today is a jumble of constitutional and com-
mon-law rules with a few statutes thrown in for good measure. Its
status is largely the result of historical accident, 25° and in the often
quoted words of Dean Prosser, "[tihere is a great deal of the com-

247. 106 Wis. 2d at 674, 318 N.W.2d at 159 (Abrahamson, J., dissenting).

248. Cf. Baker v. F&F Inv., 470 F.2d 778, 782 (2d Cir. 1972) (effect of confidential
sources upon newsgathering process), cert. denied, 411 U.S. 966 (1973). As discussed previ-
ously, sources have often been the target of defamation actions. See supra note 198.

249. It is no answer to argue, as did the Denny majority, that a private individual should
not receive enhanced protection merely because he disseminates a defamatory statement to
the news media (which can give the statement wider circulation and thus cause greater
harm) when he would be strictly liable had the communication been directed to a nonmedia
third party. 106 Wis. 2d at 659-62, 318 N.W.2d at 152-53. While there may indeed be
circumstances in which the courts conclude that the fault requirement is inapplicable to
certain types of "purely private" communication, it does not follow that statements to the
news media should be treated in the same fashion, for such an argument ignores the role of
the press in our society and denigrates the efforts of the individual to gain access to the
"marketplace of ideas." Moreover, if a person attempts to cause greater harm by assuring
that defamatory material is published in the press, any evidence to that effect would presum-
ably be relevant to the fault question. A factor in the negligence determination is "the na-
ture of the interests that the defendant was seeking to promote by publishing the
communication." RESTATEMENT (SECOND) OF TORTS § 508B comment h (1977). If the in-
terest involved were slight-for example, the spreading of gossip-"then a reasonable per-
son would be hesitant to publish the communication unless he had good reason to believe
that it was accurate." Id.

250. See generally Donnelly, History of Defamation, 1949 Wis. L. REV. 99, 100; Lovell,
The Reception of Defamation by the Common Law, 15 VAND. L. REV. 1051 (1962); Veeder,
The History and Theory of the Law of Defamation, 3 COLUM. L. REV. 546, 546 (1903), 4
COLOM. L. REV. 33 (1904) (suggesting development of defamation law has not been the
deliberate product of legal reasoning but rather a purely historical development).
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mon law of defamation which makes no sense."25' Yet many state
courts continue to cling to as much of that body of common law as
they can, even though New York Times and its progeny have ren-
dered portions of it obsolete.252 Moreover, it has been suggested
that some state courts are disinclined to provide any constitutional
privilege for defamation cases unless the Supreme Court unequivo-
cally commands such a move.253

Putting aside constitutional considerations, however, it seems
that the states would welcome the chance to simplify what Professor
Anderson has described as "one of the most complex areas of the
law,"' 254 although historically they "have never shown much interest
in reforming the common law for simplicity's sake. ' 255 The Mary-
land Court of Appeals took such a step in Jacron Sales Co. v.
Sindorf,2 5 6 holding as a matter of state law as well as constitutional
law that Gertz "should apply to media and nonmedia defendants
alike, and to both libel and slander. ' 257 The court found a "compel-
ling need for consistency and simplicity in the law of defama-
tion.' ' 25 8 On the other hand, in Harley-Davidson Motorsports, Inc. v.
Markley,259 the Supreme Court of Oregon condemned its Maryland
counterpart for using Gertz as an excuse "to overhaul [its] law of
libel and slander" 260 and rejected similar treatment of media and
nonmedia defendants "merely for the sake of securing symmetry of
treatment of defendants."2 6 1

As the Jacron court observed, however, limiting Gertz to media
defendants would create several different categories of defamation
cases defined by the status of both the plaintiff and the defendant.
The New York Times test would apply to defamation of public offi-
cials and figures; another test would apply to cases brought by pri-

25 1. W. PROSSER, supra note 9, § 11, at 737.
252. For example, "lilt makes no sense to retain the conditional common law privileges

. . . unless the quantum of fault required to defeat them is higher than the Gertz minimum
of negligence." Anderson, supra note 7, at 443 n.97.

253. R. SACK, supra note 11, at 265. E.g., Adams v. State Farm Mut. Auto. Ins. Co., 283
Or. 45, 51-52, 581 P.2d 507, 511 (1978) (Supreme Court "has not seen fit" to extend Gertz;
therefore, "we are not inclined to independently follow that path.

254. Anderson, supra note 7, at 425.
255. Eaton, supra note 7, at 1418.
256. 276 Md. 580, 350 A.2d 688 (1976). See supra text accompanying notes 58-70.
257. 276 Md. at 592, 350 A.2d at 695.
258. Id. at 593, 350 A.2d at 696.
259. 279 Or. 361, 568 P.2d 1359 (1977). See supra text accompanying notes 113-28.
260. 279 Or. at 366, 568 P.2d at 1363.
261. Id. at 370-71, 568 P.2d at 1365.
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vate persons against the media, with a higher burden of proof than
strict liability and the abolition of presumed and punitive damages;
and at least one more test relying on existing common-law princi-
ples would govern all other cases of defamation-"an area of tort
law which, wholly apart from the advent of constitutional consider-
ations, has traditionally been noted for its complexity.' 26 2

Of course, as noted previously, the court's third category actu-
ally covers a variety of possibilities: a private plaintiff sues a
nonmedia defendant who has been the source of a media publica-
tion; a private plaintiff sues a nonmedia defendant, and the press
has not been involved at all; and a private plaintiff sues a nonmedia
defendant in a case without media participation, yet the subject
matter is considered "purely private." The difficulty in defining
"media" for purposes of applying these rules is obvious, 26 3 and logic
requires that such a system be avoided.

Apart from the argument that simplicity is a desirable goal, it is
also clear that holding nonmedia defendants liable without fault is
contrary to basic principles of strict liability in tort. As one writer
observed shortly after Geriz:

The standard tort rationale for strict liability is that it serves to
spread the cost of injury over all the users of a given product; in
short, it is a theory of enterprise liability. Further, an individ-
ual's defamatory statement is, on the whole, likely to create a
smaller risk of harm than a media publication. Finally, the me-
dia are more likely to be aware of the risk of liability, and thus
more likely to insure against it.264

The institutional news media are far more likely than any given in-
dividual to have regular access to legal advice regarding the law of
defamation, and it has been observed that a libel lawyer's analysis
may be the determinative factor in the publication decision.265

262. 276 Md. at 593, 350 A.2d at 696.
263. Of course, this problem also arises if the press is afforded special constitutional

protection under the press clause. Is, for example, the "lonely pamphleteer" a media de-
fendant? See Branzburg v. Hayes, 408 U.S. 665, 704-05 (1972); DeCarvalho v. daSilva, -
R.I. -, 414 A.2d 806, 813 (1980). What of a trade or professional journal? See Franklin
v. Lodge 1108, Benevolent & Protective Order of Elks, 97 Cal. App. 3d 915, 159 Cal. Rptr.
131 (1979) (fraternal lodge magazine); Fitzgerald v. Minnesota Chiropractic Ass'n, 294
N.W.2d 269 (Minn. 1980) (professional association's newsletter). On the other hand, as Mr.
Abrams has observed, the states have attempted to define the "media" in statutes protecting
confidential news sources. Abrams, supra note 146 at 582 & n. 113.

264. The Supreme Court, 1973 Term, supra note 48, at 148 n.52.
265. Anderson, supra note 7, at 438. Professor Anderson, who serves as libel counsel to
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Moreover, few would quarrel with the assertion that the news media
have a greater capacity to cause harm than an individual, given
their wide circulation.266 The press can also better absorb the costs
of libel judgments, either through insurance 267 or by spreading the
costs among consumers through increased subscription costs or
higher advertising rates. Thus, if anyone were a candidate for appli-
cation of the strict liability doctrine, as a matter of pure tort law, it
would be the news media rather than the individual defamation de-
fendant.268 It is not surprising, therefore, that the Restatement (Sec-
ond) of Torts has taken the position that the fault requirement of
Gertz should apply to nonmedia defendants.269

Accordingly, the states should take it upon themselves to sim-
plify their own defamation rules by extending Gertz to all nonmedia
defendants, even if the Supreme Court should hold in Greenmoss
that the first amendment does not compel such a result. As one state
court has candidly admitted, "[d]efamation is not a readily under-
stood area of the law,"' 270 and that alone is a persuasive reason for
making matters a bit more comprehensible.

IV. GERTZ AND CONDITIONAL PRIVILEGES

Assuming that the Gertz fault requirement applies as a matter
of constitutional law to nonmedia defendants, or that a state chooses
to adopt such a rule as part of its common law of defamation, ques-
tions arise concerning the impact of such a departure from strict
liability upon the various conditional privileges developed at com-
mon law. With respect to media defendants the issue is already
present, but the press generally takes advantage of only two such
privileges, "fair comment" and "fair report," both of which have

a magazine publisher, also observes that many publishers rely upon defamation advice from
the same lawyers who handle their tax work, labor relations, contracts, and other "regular"
legal matters. Id.

266. The harm caused by an individual's privately communicated remarks is not neces-
sarily less serious than that caused by the news media, although the damage to reputation is
more easily mitigated when there are fewer recipients. Developments in the Law-Defama-
tion, 69 HARV. L. REV. 875, 904 (1956).

267. See generally Elk, Libel Insurance, in H. NELSON & D. TEETER, LAW OF MASS
COMMUNICATIONS 666 (2d ed. 1973) (discussing development of libel insurance).

268. See Rodriguez v. Nishiki, 65 Hawaii 430, 437, 653 P.2d 1145, 1149 (1982): Ingber,
supra note 7, at 823; Shiffrin, supra note 147, at 942.

269. RESTATEMENT (SECOND) OF TORTS § 580B (1977). Of particular importance is
comment e to that section. See supra text accompanying note 67.

270. Columbia Sussex Corp. v. Hay, 627 S.W.2d 270, 273 (Ky. Ct. App. 1981).
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largely been constitutionalized.27' Of particular importance is the
effect of Gertz upon the showing that a defamation plaintiff must
make in order to defeat a conditional privilege asserted by a defend-
ant, and, not surprisingly, the courts have taken divergent views on
the issue. Before turning to the case law, a brief review of the condi-
tional privileges is in order.

A. The Common-Law Scheme.- Before and After

As previously noted, the common law imposed strict liability
on the publisher of a false and defamatory statement without regard
to his care in making the statement or his reasonable belief that the
statement was true. However, the common law also recognized that
at times strict liability had to give way in order to encourage free
communication about important matters. 72 The Restatement (First)
of Torts justified the notion of a privilege to defame by observing:

Were such protection not given, true information which should
be given or received would not be communicated through fear of
the persons capable of giving it that they would be held liable in
an action of defamation unless they could meet the heavy burden
of satisfying a jury that their statements were true.27 3

The common law recognized a variety of privileges, some abso-

27 1. The New York Times rule itself grew out of the common-law privilege of fair com-
ment. See supra text accompanying notes Il1-13. Under the "fair report" privilege, a fair
and accurate account of governmental proceedings and some nongovernmental meetings
that are open to the public is protected even though it may be false and defamatory. Eg.,
Phoenix Newspapers, Inc. v. Choisser, 82 Ariz. 271, 312 P.2d 150 (1957) (public meeting);
Brandon v. Gazette Publishing Co., 234 Ark. 332, 352 S.W.2d 92 (1961) (governor's report of
investigation); Nusbaum v. Newark Morning Ledger Co., 86 N.J. Super 132, 206 A.2d 185
(1965) (legislative proceedings); Irwin v. Ashurst, 158 Or. 61, 74 P.2d 1127 (1938) (judicial
proceedings); Denton Publishing Co. v. Boyd, 460 S.W.2d 881 (Tex. 1970) (city council
meeting). See generally RESTATEMENT (SECOND) OF TORTS § 611 (1977); L. ELDREDGE,

supra note 7, §§ 79-80 (each discussing special types of privileges). The "fair report" privi-
lege has also been elevated to constitutional status, though not by the Supreme Court. E.g.,
Edwards v. National Audubon Soc'y, Inc., 556 F.2d 113 (2d Cir.), cert. denied, 434 U.S. 1002
(1977). See generally Sowle, Defamation and the First Amendment: The Case for a Constitu-
tional Privilege of Fair Report, 54 N.Y.U. L. REV. 469 (1979) (identifying constitutional prin-
ciples on which fair report privilege is based and examining scope of that privilege);
Comment, Constitutional Privilege to Republish Defamation, 77 COLUM. L. REV. 1266 (1977)
(examining scope of republication privilege); Note, The Developing Privilege of Neutral Re-
portage, 69 VA. L. REV. 853 (1983) (discussing privilege of "neutral reportage" as applied to
republication of libelous statements).

272. See supra text accompanying notes 10-1I1.
273. RESTATEMENT (FIRST) OF TORTS ch. 25, topic 3 scope note (1938).
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lute274 and others conditional or qualified. The latter have been ap-
plied whenever the defamatory statement is considered reasonably
necessary for the furtherance of particular societal interests. In ad-
dition to the fair comment and fair report privileges noted previ-
ously, 27 5 these conditional privileges have been grouped into four
basic categories: communications in the interest of the publisher of a
defamatory statement,27 6 communications in the common interest of
a third person, 77 communications in the interest of the publisher
and the recipients, 7  and communications to one who may act in
the public interest.2 79 At common law, the defendant had the bur-
den of pleading and proving the existence of such a conditional
privilege. Once that burden was met the common law's presump-

274. RESTATEMENT (SECOND) OF TORTS §§ 583-592A (1977). These absolute privileges
include: consent to publication; statements made in judicial or legislative proceedings; state-
ments made by public officials in the performance of their duties; statements between hus-
band and wife; and statements whose publication is required by law. See generally L.
ELDREDGE, supra note 7, §§ 72-77; W. PROSSER, supra note 9, § 114 (each discussing various
absolute privileges).

275. See supra note 271 and accompanying text.
276. RESTATEMENT (FIRST) OF TORTS § 594 (1938). See, e.g., Vacicek v. Trojack, 226

S.W. 505 (Tex. Civ. App-Galveston 1920, no writ) (protection of one's property); Haycox
v. Dunn, 200 Va. 212, 104 S.E.2d 800 (1958) (defending one's own reputation against defa-
mation by another). See generally L. ELDREDGE, supra note 7, § 85; W. PROSSER, supra note
9, § 115, at 786-87 (each discussing protection of publisher's interests).

277. RESTATEMENT (FIRST) OF TORTS § 595 (1938). See, e.g., Cash Drug Store v. Can-
non, 47 S.W.2d 861 (Tex. Civ. App.-Beaumont 1932, no writ) (physician protects safety of
patient by advising him not to fill prescription at particular pharmacy); Snyder v. Fatherly,
153 Va. 762, 151 S.E. 149 (1929) (store manager reports alleged employee thefts of merchan-
dise). See generally L. ELDREDGE, supra note 7, § 86; W. PROSSER, supra note 9, § 115, at
787-89 (each discussing protection of third party interests). A special application of this
privilege involves communications made in the interest of family relationships. RESTATE-

MENT (FIRST) OF TORTS § 597 (1938). See, e.g., McBride v. Ledoux, I I l La. 398, 35 So. 615
(1904) (statement warning that prospective bridegroom is a scoundrel). See generally L.
ELDREDGE, supra note 7, § 88 (discussing family communication privilege).

278. RESTATEMENT (FIRST) OF TORTS § 596 (1938). See, e.g., Johns v. Associated Avia-
tion Underwriters, 203 F.2d 208 (5th Cir.) (business dealings), cert. denied, 346 U.S. 834
(1953); Creswell v. Pruitt, 239 S.W.2d 165 (Tex. Civ. App.-Eastland 1951, no writ) (reli-
gious groups). See generally L. ELDREDGE, supra note 7, § 87; W. PROSSER, supra note 9,
§ 115, at 789-91 (each discussing privilege when publisher and recipient share common
interest).

279. RESTATEMENT (FIRST) OF TORTS § 598 (1938). See, e.g., Newark Trust Co. v.
Bruwer, 51 Del. 188, 141 A.2d 615 (1958) (report to police of suspected criminal activity);
Nuyen v. Slater, 372 Mich. 654, 127 N.W.2d 369 (1964) (citizen complaint to state agency
about allegedly improper conduct of public employee); Ranous v. Hughes, 30 Wis. 2d 452,
141 N.W.2d 251 (1966) (statement by public school official concerning a teacher). See gener-
ally L. ELDREDGE, supra note 7, §§ 89-91; W. PROSSER, supra note 9, § 115, at 791-92 (each
discussing privilege when communication made in public interest).
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tion of malice was overcome, and the plaintiff was required to
demonstrate that the defendant had abused the privilege.28 0 Thus, a
conditional privilege, unlike one that is absolute, could be "lost"
under certain circumstances.

Conditional privileges falling within the four basic categories
described above could be lost if: (1) the publisher lacked the belief
or reasonable grounds for belief that the defamatory matter was
true;28' (2) there has been excessive publication, that is, communica-
tion to a person whose knowledge of it is not reasonably believed to
be necessary to protect the interest involved;18 2 (3) the defamatory
matter was not reasonably believed to be necessary to accomplish
the purpose for which the privilege was given;283 or (4) the publica-
tion was made for an improper purpose, such as spite or ill will. 84

280. See, e.g., Miller v. Lear Siegler, Inc., 525 F. Supp. 46 (D. Kan. 1981); McClain v.
Anderson, 246 Ark. 638, 439 S.W.2d 296 (1969); Denton Publishing Co. v. Boyd, 460 S.W.2d
881 (Tex. 1971); Bradstreet Co. v. Gill, 72 Tex. 115, 9 S.W. 753 (1888); International &
G.N.R. Co. v. Edmundson, 222 S.W. 181 (Tex. Comm'n App. 1920, holding approved). See
also RESTATEMENT (FIRST) OF TORTS § 613 comment f (1938) (discussing effect of abuse of
privilege); W. PROSSER, supra note 9, § 115, at 796 (discussing burden of proving existence
of privilege).

281. RESTATEMENT (FIRST) OF TORTS §§ 600-601 (1938). Accord W. PROSSER, supra
note 9, § 115, at 795-96. See, e.g., Thiel v. Dove, 229 Ark. 601, 317 S.W.2d 121 (1958) (lack

of belief in truth of defamatory matter); Myers v. Spohnholtz, I1 111. App. 3d 560, 297
N.E.2d 183 (1973) (reasonable grounds to believe that statement was true); Shore v. Retail-
ers Commercial Agency, Inc., 342 Mass. 515, 174 N.E.2d 376 (1961) (no reasonable grounds
for believing statement to be true). See generally Hallen, The Character of Belief Necessary
for the Conditional Privilege in Defamation, 25 ILL. L. REV. 865 (1931) (malice is required to
overcome qualified privilege in defamation case).

282. RESTATEMENT (FIRST) OF TORTS § 604 (1938). Accord L. ELDREDGE, supra note 7,
§ 93(g); W. PROSSER, supra note 9, § 115, at 792-93; Harper, Privileged Defamation, 22 VA.

L. REV. 642, 648-49 (1936). See, e.g., Arkansas Associated Tel. Co. v. Blankenship, 211 Ark.
645, 201 S.W.2d 1019 (1947); Williams v. Kroger Grocery & Baking Co., 337 Pa. 17, 10 A.2d
8 (1940); Perry Bros. Variety Stores v. Layton, 119 Tex. 130, 25 S.W.2d 310 (1930).

283. RESTATEMENT (FIRST) OF TORTS § 605 (1938). Accord L. ELDREDGE, supra note 7,
§ 93(e), (f). See, e.g., Sears, Roebuck & Co. v. Moten, 27 Ariz. App. 759, 558 P.2d 954

(1976); Sullivan v. Strahorn-Hutton-Evans Comm'n Co., 152 Mo. 268, 53 S.W. 912 (1899);
Ranous v. Hughes, 30 Wis. 2d 452, 141 N.W.2d 251 (1966).

284. RESTATEMENT (FIRST) OF TORTS § 603 & comment a (1938). Accord L. EL-
DREDGE, supra note 7, § 93(a)-(d); W. PROSSER, supra note 9, § 115, at 794-95. See, e.g.,
Brewer v. Second Baptist Church of Los Angeles, 32 Cal. 2d 791, 197 P.2d 713 (1948); New-

ark Trust Co. v. Bruwer, 51 Del. 188, 141 A.2d 615 (1958); Lowry v. Vedder, 40 Minn. 475,
42 N.W. 542 (1889); Stevens v. Morse, 185 Wis. 500, 201 N.W. 815 (1924). The term "mal-
ice" in this context "comprises any wrongful motivation inappropriate in light of the reason

for the existence of the privilege, including spite, ill-will, hatred or the intent to harm." R.
SACK, supra note 11, at 329 (emphasis original). In most jurisdictions, if the publication is
made for a purpose within the conditional privilege, the fact that the defendant felt indigna-
tion and resentment toward the plaintiff and wished to do him harm will not defeat the
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A somewhat different set of rules applied to the fair report and fair
comment privileges; for example, a fair and accurate report of a
governmental proceeding was considered privileged even if the pub-
lisher of the defamatory statement knew it to be false.285 However,
both of these specialized privileges, like the others, would be lost if
the publication were made from spite or ill will.28 6 Thus, a plaintiff
could defeat the application of any of the privileges if he could
demonstrate that the publisher acted for some improper purpose.
Courts regularly referred to this method of abusing a conditional
privilege as "malice. 287

The Supreme Court's holding in Gertz-that the first amend-
ment requires a showing of fault on the part of a defamation plain-
tiff, at least where a media defendant is involved-has had one
obvious effect on the application of the conditional privileges. The
Restatement (First) made it clear that a plaintiff could defeat a con-
ditional privilege by showing that the defendant published a state-
ment without a reasonable ground for the belief that it was true.288

Thus, "[tihe negligence of the publisher in making unqualified state-

privilege. Eg, Manbeck v. Ostrowski, 384 F.2d 970 (D.C. Cir. 1967), cert. denied, 390 U.S.
966 (1968); Craig v. Wright, 182 Okla. 68, 76 P.2d 248 (1938). But see Stearns v. McManis,
543 S.W.2d 659 (Tex. Civ. App.-Houston [lst Dist.] 1976, writ dism'd w.o.j.) (conditional
privilege is lost if defendant was in any degree actuated by malice). See also Evans, Legal
Immunityfor Defamation, 24 MINN. L. REV. 607 (1940) (qualified privilege is lost if defend-
ant acted with malice).

285. RESTATEMENT (FIRST) OF TORTS § 611 comment a (1938). See, e.g., Mathis v.
Philadelphia Newspapers, Inc., 455 F. Supp. 406 (E.D. Pa. 1978); Denton Publishing Co. v.
Boyd, 460 S.W.2d 881 (Tex. 1970). With respect to the privilege generally, see Sowle, supra
note 271, at 478-87. See also R. SACK, supra note I!, at 316-26 (defamatory statements in
fair and accurate reports are conditionally privileged).

286. RESTATEMENT (FIRST) OF TORTS §§ 606 comment d, 611(b) (1938). See, e.g.,
Bausewine v. Norristown Herald, Inc., 351 Pa. 634, 41 A.2d 736 (fair report), cert. denied,
326 U.S. 724 (1945); Fitzjarrald v. Panhandle Publishing Co., 149 Tex. 87, 228 S.W.2d 499
(1950) (fair comment). See generally L. ELDREDGE, supra note 7, § 79(a); Hallen, supra note
12, at 97-98; Sowle, supra note 271, at 541-43; Veeder, Freedom of Public Discussion, 23
HARV. L. REV. 413, 425-27 (1910) (defendant loses privilege if publication is for improper
purpose).

287. E.g., Thiel v. Dove, 229 Ark. 601, 317 S.W.2d 121 (1958); Brewer v. Second Baptist
Church of Los Angeles, 32 Cal. 2d 791, 197 P.2d 713 (1948); Newark Trust Co. v. Bruwer, 51
Del. 188, 141 A.2d 615 (1958); Stice v. Beacon Newspaper Corp., 185 Kan. 61, 340 P.2d 396
(1959); Bradstreet Co. v. Gill, 72 Tex. 115, 9 S.W. 753 (1888); Buck v. Savage, 323 S.W.2d
363 (Tex. Civ. App.-Houston 1959, writ refd n.r.e.). See also L. ELDREDGE, supra note 7,
§ 93(a); W. PROSSER, supra note 9, § 115, at 794-95 (each noting presence of malice may
defeat conditional privilege).

288. RESTATEMENT (FIRST) OF TORTS § 601 (1938). See, e.g., Altoona Clay Prod., Inc.
v. Dun & Bradstreet, Inc., 367 F.2d 625 (3d Cir. 1966); Shore v. Retailers Commercial
Agency, Inc., 342 Mass. 515, 174 N.E.2d 376 (1961); Cline v. Holdrege, 122 Neb. 151, 239
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ments of fact without knowledge of circumstances which would lead
a reasonable man to believe them to be true, is an abuse of the [priv-
ilege]. 289 Such an approach was reasonable under the regime of
strict liability because requiring proof of negligence to overcome a
conditional privilege "added a burden to the plaintiffs case that
would not otherwise exist. 29 ° In light of Gertz, however, under
which the plaintiff must establish at least negligence on the part of
the defendant in order to recover, there is no room for a rule al-
lowing defeat of the privilege upon a mere showing of negligence.
As Professor Anderson has observed, the conditional privileges
would be meaningless "unless the quantum of fault required to de-
feat them is higher than the Gertz minimum of negligence."29'

The application of Gertz beyond the media context becomes
extremely important here, for if the rule of strict liability still ob-
tains as to nonmedia defendants, a rule that negligence defeats a
conditional privilege would be far from meaningless. 92 As previ-
ously noted, the Restatement (Second) takes the position that Gertz
applies to nonmedia as well as media defendants. 93 Not surpris-
ingly, the Restatement (Second) also eliminates negligence as a basis
for defeating a conditional privilege under all circumstances: "In-
stead, knowledge or reckless disregard as to falsity is necessary for
this purpose. '

"294

The more difficult question is the effect of the Gertz negligence
requirement upon the other methods of defeating a privilege, for

N.W. 639 (1932); Ranous v. Hughes, 30 Wis. 2d 452, 141 N.W.2d 251 (1966). See generally
Hallen, supra note 281 (defendant liable if he acts with malice).

289. RESTATEMENT (FIRST) OF TORTS § 601, comment a (1938).
290. Malone & Smolla, supra note 39, at 243.
291. Anderson, supra note 7, at 443 n.97. See Wright v. Haas, 586 P.2d 1093, 1097

(Okla. 1978) (requirement that plaintiff prove knowing falsity or reckless disregard under
New York Times renders obsolete conditional privilege that could be defeated by such a
showing). See also Tosti v. Ayik, 386 Mass. 721, -, 437 N.E.2d 1062, 1065 (1982) (New
York Times malice standard applied in context of labor dispute); Nevada Indep. Broadcast-
ing Corp. v. Allen, 99 Nev. -, -, 664 P.2d 337, 343-44 (1983) (conditional privilege no
longer needed in light of New York Times).

292. Professor Franklin's study of defamation litigation illustrates the significance of the
conditional privileges to nonmedia defendants. In the 369 nonmedia cases surveyed, de-
fendants asserted conditional privileges in 152 cases. Of the 165 media cases, conditional
privileges were raised in only 30. Franklin, supra note 214, at 489-90. Moreover, successful
nonmedia defendants prevailed by virtue of a conditional privilege in 44 of 191 cases, while
successful media defendants relied on a conditional privilege in only two of 83 cases. Id at
493, table 23.

293. See supra text accompanying note 269.
294. RESTATEMENT (SECOND) OF TORTS § 600 comment b (1977).
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example, excessive publication or "malice" in the sense of ill will or
spite. The Restatement (Second) leaves intact these and the other
previously discussed means of abusing a privilege, 295 although it ad-
vises reassessment of all of the conditional privileges in light of
Gertz.296 Because the lower courts have had the most difficulty with
the "malice" issue, it will be our focus here.

B. "'Malice," "'Actual Malice," and Confusion

As Dean Prosser has written, the word "malice" has "plagued
the law of defamation from the beginning" and is a "meaningless
and quite unsatisfactory term."29 Professor Eldredge, despite his
famous disagreement with Dean Prosser with respect to another
area of the law of defamation,2 98 is in complete accord on this mat-
ter, having noted that "the slipperiness of the word 'malice' in defa-
mation law [prompted] the American Law Institute [to discard] it in
the first Restatement .... ,,299 The Supreme Court further con-
fused the issue by using the term "actual malice" in New York
Times to mean knowledge or falsity or reckless disregard for the
truth.3 °" Recriminations abound, and, as illustrated by Justice Stew-

295. ld §§ 600, 602-605A.
296. Id § 599 comment d. This comment provides:

Another significant consequence of [Gertz] is that the courts will now find it
necessary to reassess the circumstances under which it is appropriate to grant a
conditional privilege. If a proper adjustment of the conflicting interests of the par-
ties indicates that a publisher should be held liable for failure to use due care to
determine the truth of the communication before publishing it, a conditional privi-
lege is not needed and should not now be held to apply. The conditional privilege
should be confined to a situation where the court feels that it is appropriate to hold
the publisher liable only in case he knew of the falsity or acted in reckless disregard
of it. This should be borne in mind in contemplating each of the sections on condi-
tional privilege.

Id The same statement appears in the comments to §§ 593-598A. For a discussion of the
Restatement (Second) approach, see Wade, The Communicative Torts and the First Amend-
ment, 48 Miss. L.J. 671, 702-03 (1977).

297. W. PROSSER, supra note 9, § 115, at 794-95. Accord 1 F. HARPER & F. JAMES, ThE
LAW OF TORTS § 5.27, at 450 (1956) ("[p]erhaps no word in the law is used more loosely"
than malice).

298. Compare Eldredge, The Spurious Rule of Libel Per Quod, 79 HARV. L. REV. 733
(1966) (construing American authorities as requiring plaintiff to show special damages in
case involving libel per quod) with Prosser, More Libel Per Quod, 79 HARV. L. REV. 1629
(1966) (construing American authorities as not requiring plaintiff to show special damages in
case involving libel per quod).

299. L. ELDREDGE, supra note 7, § 93(a), at 509.
300. 376 U.S. 254, 280 (1964). See also St. Amant v. Thompson, 390 U.S. 727, 731

(1968) (defendant must in fact entertain serious doubts as to truth of his publication). The

870
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art's dissent in Herbert v. Lando ,301 regret is commonplace:
Although I joined the Court's opinion in New York Times, I

have come greatly to regret the use in that opinion of the phrase
"actual malice." For the fact of the matter is that "malice" as
used in the New York Times opinion simply does not mean mal-
ice as that word is commonly understood. In common under-
standing, malice means ill will or hostility .... 302

Since New York Times and Gertz, courts have struggled with
the interplay between the conditional privileges at common law and
the constitutional principles established in those two decisions.
Chief in the debate in the lower courts has been the showing neces-
sary to defeat a conditional privilege. Some courts hold that a
showing of ill will or spite is sufficient to overcome a conditional
privilege, while others require that the plaintiff demonstrate "consti-
tutional" malice, that is, knowing falsity or reckless disregard for the
truth, as used in New York Times. There is, of course, a middle
ground: the Restatement (Second) view that either will overcome a
conditional privilege once the plaintiff has established negligence on
the part of the defendant. °3 The choice is an important one. Like
the fault requirement of Gertz, the "actual malice" rule of New York
Times focuses upon the care taken by the defendant, while "malice"
in the sense of ill will or spite involves analysis of the motivation or
attitude of the defendant. 3"

reckless disregard test is not without its own difficulties in application. For a critique of the
standard, see Kalvr, Exploration of the "Outer Limits" The Misdirected Evolution of Reckless
Disregard, 61 DEN. L.J. 43 (1983).

301. 441 U.S. 153 (1979).
302. Id at 199 (Stewart, J., dissenting). See also Harley-Davidson Motorsports, Inc. v.

Markley, 279 Or. 361, 568 P.2d 1359 (1977):
The term "actual malice" is used by the Court to describe knowledge or falsity or
reckless disregard for the truth. This is unfortunate and will lead to confusion
because it does not mean hate, ill will or intention to harm, which is usually termed
"express malice," or "common law malice" and sometimes "actual malice." "Ac-
tual malice," as used by the Supreme Court of the United States, is not malice at
all.

Id. at 363 n.1, 568 P.2d at 361 n.i.
303. See RESTATEMENT (SECOND) OF TORTS §§ 600, 603 (1977). Comment a to § 603

states that a publication "made solely from spite or ill will is an abuse of... the privilege."
Id. § 603 comment a.

304. Herbert v. Lando, 441 U.S. 153, 200 (1979) (Stewart, J., dissenting); Cantrell v.
Forest City Publishing Co., 419 U.S. 245, 251-52 (1974). See Express Publishing Co. v.
Wilkins, 218 S.W. 614, 618-19 (Tex. Civ. App.-San Antonio 1920, no writ); Comment, The
Constitutional Fault Test of Gertz v. Robert Welch, Inc. and the Continued Validity of the
Common Law Privileges in the Law of Defamation, 20 ARIZ. L. REV. 799, 812 (1978).
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1. Cases Requiring the New York Times Standard

For more than a decade, the Texas courts have been locked into
the "actual malice" formula of New York Times in evaluating the
possible abuse of a conditional privilege. In Dun & Bradstreet, Inc.
v. O'Neil,3 °5 the plaintiff brought a libel action against the credit
reporting agency based on its erroneous report that the plaintiff had
filed a voluntary petition in bankruptcy.3°6 After recognizing a con-
ditional privilege for such mercantile reports-a privilege failing
within the broader category protecting statements made in the inter-
est of a third person 3°7-the court looked to the New York Times
definition of "actual malice" in determining whether the privilege
had been overcome.3°

" Applying that standard, the court held that
the plaintifis evidence failed to raise a fact question on the "actual
malice" issue, and that consequently, the plaintiff had not overcome
the privilege.3°

In selecting the "actual malice" test the court referred to its ear-
lier decision in El Paso Times, Inc. v. Trexer,3 10 a "public figure"
case that demanded application of the New York Times rule as a
matter of constitutional law.31 ' The O'Neil court nonetheless found
the same malice concept appropriate under state law in the condi-
tional privilege context.312 Significantly, the court did not discuss
prior Texas cases holding that a conditional privilege can be over-

305. 456 S.W.2d 896 (Tex. 1970).
306. 1d at 897. The erroneous notice was sent to 14 different parties who had requested

credit information.

307. See RESTATEMENT (SECOND) OF TORTS § 595 comment h (1977). As this comment
suggests, there has been considerable disagreement over the issue of whether credit reporting
agencies deserve a conditional privilege for credit report statements. See W. PROSSER, supra
note 9, § 115, at 790; Note, Protecting the Subjects of Credit Reports, 80 YALE L.J. 1035,
1059-54 (1971) (discussing applicability of conditional privilege to credit reporting agencies).

308. 456 S.W.2d at 899-900.
309. Id. at 900-01.
310. 447 S.W.2d 403 (Tex. 1969).
311. 456 S.W.2d at 405. See Curtis Publishing Co. v. Butts, 388 U.S. 130, 146-56 (1967)

(discussion of constitutional considerations in "public figure" cases).
312. 456 S.W.2d at 900-01. The court stated:

The New York Times definition of actual malice which this Court applied in El
Paso Times is likewise applicable in the instant case, all three cases being libel
suits, all three cases involving publishers' privileges and all three cases requiring
malice to overcome the privileges. Insofar as the definition of actual malice is con-
cerned we do not think the instant case involving a conditional privilege is distin-
guishable from the New York Times and El Paso Times cases which involve First
Amendment Constitutional privileges.
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COMMON LAW OF DEFAMATION

come by a showing of spite or ill will, that is, common-law malice.313

O'Neil has been criticized,314 and its continuing vitality may be
in doubt. The case was decided before Gertz and prior to Texas'
adoption of the negligence standard for defamation actions by pri-
vate individuals against media defendants in Foster v. Laredo News-
papers, Inc. 315 Because O'Neil requires that all private individuals
suing credit reporting agencies establish reckless disregard or know-
ing falsity in order to defeat a privilege which is automatically ap-
plicable, it gives greater protection to such agencies than to
newspapers in suits by private individuals who need only establish
negligence under Foster. This result is untenable, and O'Neil has
been rejected by other courts in the credit reporting context.316

Nonetheless, it has been followed by other Texas courts in cases
not involving the mercantile privilege. For example, in Ryder Truck
Rental, Inc. v. Latham,317 the truck rental company informed two
businesses leasing Ryder trucks that the plaintiff, a journeyman
truck driver, would not be permitted to drive Ryder trucks because
of prior traffic accidents. 318 The Latham court appropriately con-
cluded that a conditional privilege applied because the statement
protected the interests of Ryder as well as the interests of the compa-
nies that used its trucks.3 19 Relying on O'Neil, the court also held
that the privilege is lost if the communication has been made with
"actual malice" as defined in New York Times .320 Other Texas cases
have taken the same position,32 ' but some courts-without citing

313. E.g., Fitzjarrald v. Panhandle Publishing Co., 149 Tex. 87, 96-98, 228 S.W.2d 499,
505-06 (1950); International & G.N.R. Co. v. Edmundson, 222 S.W. 181, 183-84 (Tex.
Comm'n App. 1920, holding approved); Cranfill v. Hayden, 97 Tex. 544, 564, 80 S.W. 609,
614 (1904); Buck v. Savage, 323 S.W.2d 363, 369-70 (Tex. Civ. App.-Houston 1959, writ
refd n.r.e.); Express Publishing Co. v. Wilkins, 218 S.W. 614, 618 (Tex. Civ. App.-San
Antonio 1920, no writ). However, the court did consider the Gill and Buck cases in connec-
tion with the question of whether a conditional privilege existed. 456 S.W.2d at 898-99.

314. See Comment, Defamation and Media Defendants in Texas, 34 Sw. L.J. 847, 864
n.121 (1980); Note, 49 TEX. L. REV. 198, 200-01 (1970).

315. 541 S.W.2d 809 (Tex. 1976), cert. denied, 429 U.S. 1123 (1977), noted in 55 TEX. L.
REV. 525 (1977). But see Datacon, Inc. v. Dun & Bradstreet, Inc., 465 F. Supp. 706, 708-09
(N.D. Tex.) (finding no inconsistency between O'Neil and Foster), a]J'dmem., 601 F.2d 584
(5th Cir. 1979); Ryder Truck Rental, Inc. v. Latham, 593 S.W.2d 334, 340 (Tex. Civ. App.-
El Paso 1979, writ refd n.r.e.) (citing Datacon and reaching same result).

316. See supra cases cited note 224.
317. 593 S.W.2d 334 (Tex. Civ. App.-El Paso 1979, writ refd n.r.e.).
318. Id at 336.
319. Id. at 339.
320. Id at 339-40.
321. E.g., Golden Bear Distrib. Sys., Inc. v. Chase Revel, Inc., 708 F.2d 944, 949 (5th
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O'Neil-have held that improper motive will defeat a conditional
privilege.

322

Courts in other jurisdictions have also held that reckless disre-
gard for the truth or knowing falsity must be shown to defeat a con-
ditional privilege, but have neither discussed Gertz nor explained
why they abandoned the common-law malice concept.323 However,
in Marchesi v. Franchino ,324 the Maryland Court of Appeals offered
the following rationale for jettisoning common-law malice in favor
of the New York Times standard:

If, as we suspect is frequently the case, juries encounter difficulty
in applying even a single standard of malice, where only one is

Cir. 1983); Gaines v. CUNA Mut. Ins. Soc'y, 681 F.2d 982, 987 (5th Cir. 1982); Datacon,
Inc. v. Dun & Bradstreet, Inc., 465 F. Supp. 706, 708 (N.D. Tex.), a/i'd mem., 601 F.2d 584
(5th Cir. 1979); Boiling v. Baker, No. 04-82-00144-cv, slip op. at 6 (Tex. App.-San Antonio,
Feb. 22, 1984); Bellefonte Underwriters Ins. Co. v. Brown, 663 S.W.2d 562, 582-83 (Tex.
App.-Houston [14th Dist.] 1983, no writ); British Overseas Airways Corp. v. Tours &
Travel of Houston, Inc., 568 S.W.2d 888, 892-93 (Tex. Civ. App.-Houston [1st Dist.] 1978,
writ refd n.r.e.); Roegelein Provision Co. v. Mayen, 566 S.W.2d 1, 9 (Tex. Civ. App.-San
Antonio 1978, writ refd n.r.e.); Glenn v. Gidel, 477 S.W.2d 331, 332 (Tex. Civ. App.-
Amarillo 1972, no writ).

322. Eg., Houston v. Grocers Supply Co., 625 S.W.2d 798, 801 (Tex. App.-Houston
[14th Dist.] 1981, no writ); Goree v. Cames, 625 S.W.2d 380, 385 (Tex. App.-San Antonio
1981, no writ); Houston Belt & Terminal Ry. v. Wherry, 548 S.W.2d 743, 753 (Tex. Civ.
App.-Houston [1st Dist.] 1976, writ refd n.r.e.), appealdism'd, 434 U.S. 962 (1977); Steams
v. McManis, 543 S.W.2d 659, 664 (Tex. Civ. App.-Houston [lst Dist.] 1976, writ dism'd
w.o.j.).

323. Eg., Gertz v. Robert Welch, Inc., 680 F.2d 527 (7th Cir. 1982) (applying Illinois
law), cert. denied, 103 S. Ct. 1233 (1983); Schultz v. Newsweek, Inc., 668 F.2d 911 (6th Cir.
1982) (applying Michigan law); Dunning v. Boyes, 351 So. 2d 883, 884 (Ala. 1977), cert.
denied, 436 U.S. 917 (1978); Lull v. Wick Constr. Co., 614 P.2d 321, 324 (Alaska 1980);
Catalano v. Pechous, 83 Ill. 2d 146, 156, 419 N.E.2d 350, 355 (1980), cert. denied, 451 U.S.
911 (1981); Ramsey v. Greenwald, 91 111. App. 3d 855, 863, 414 N.E.2d 1266, 1273 (1980);
Schulze v. Coykendall, 218 Kan. 653, 660-61, 545 P.2d 392, 399 (1976); Arber v. Stahlin, 382
Mich. 300, 305-06, 170 N.W.2d 45, 47 (1969), cert. denied, 397 U.S. 924 (1970); Peisner v.
Detroit Free Press, Inc., 104 Mich. App. 59, 64, 304 N.W.2d 814, 816 (1981); Snodgrass v.
Headco Indus., Inc., 640 S.W.2d 147, 154-55 (Mo. Ct. App. 1982); Berg v. Consolidated
Freightways, Inc., 280 Pa. Super. 495, -, 421 A.2d 831, 834 (1980); Bender v. City of Seattle,
99 Wash. 2d 582, -, 664 P.2d 492, 504-05 (1983).

In some of these jurisdictions, as in Texas, the case law is contradictory. See, e.g.,
Fopay v. Noveroske, 31 11. App. 3d 182, 190, 334 N.E.2d 79, 86 (1975) (evil motive or ill will
toward plaintiff overcomes privilege); Lawrence v. Fox, 357 Mich. 134, 142-43, 97 N.W.2d
719, 723-24 (1959) (to be privileged, statement must be made in honest belief of its truth and
published in good faith); Ramacciotti v. Zinn, 550 S.W.2d 217, 224 (Mo. Ct. App. 1977) (ill
will or spite will defeat privilege, as will New York Times standard of negligence). In a
recent case, the Seventh Circuit candidly observed that "Illinois law is in disarray" on the
question. Brown & Williamson Tobacco Corp. v. Jacobson, 713 F.2d 262, 272 (7th Cir.
1983).

324. 283 Md. 131, 387 A.2d 1129 (1978).
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applicable, then they cannot help but find the task of coping with
two disparate forms vastly more complicated. The solution to
this dilemma, we think, lies in the adoption of the New York
Times standard of malice to defeat the conditional privilege de-
fense in cases of private defamation, thus resulting in a uniform
definition of malice to be applied for all purposes where defama-
tory conduct is charged. In this manner, hopefully, it will be pos-
sible to "avoid the persistent confusion which has been caused by
the bi-definitional nature of the phrase actual malice." '325

The court is sounding the call for simplicity, and commentators
have also suggested that "traditional common law ill-will 'malice in
fact' should be discarded entirely" in favor of the New York Times
test.326

2. Cases Retaining Common-Law Malice

Courts holding that improper motive will overcome a condi-
tional privilege have at times confused this state law question with
the constitutional issue of whether Gertz applies to nonmedia de-
fendants. However, some decisions continuing to apply the com-
mon-law malice test also explore the policy considerations for
declining to replace this approach with the New York Times stan-
dard. One of the early cases is Calero v. Del Chemical Corp. ,327 a
Wisconsin case decided shortly after Gertz. In Calero a terminated
employee had been given adverse references by his former employer
who falsely stated that the employee had been helping himself to
confidential corporate records about suppliers and formulae and
had attempted to hire away various key suppliers for a competing
business. In each instance, the former employer was apparently ap-
proached by the plaintiffs current employer or potential
employers.328

Calero did not require the plaintiff to come forward with proof
of fault on the part of the defendant. Rather, the court looked only
to the question of the appropriate definition of "malice" for over-
coming a conditional privilege in a private libel action against a

325. Id. at 138-39, 387 A.2d at 1133 (internal quotation omitted). See also Gertz v.
Robert Welch, Inc., 680 F.2d 527, 536 n.13 (7th Cir. 1982), cert. denied, 103 S. Ct. 1233
(1983).

326. E.g., Smolla, Let the Author Beware: The Rejuvenation of the American Law of Li-
bel, 132 U. PA. L. REV. 1, 79-81 (1983).

327. 68 Wis. 2d 487, 228 N.W.2d 737 (1975).
328. Id. at 493, 228 N.W.2d at 740-42.
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nonmedia defendant. 329 The court adopted the common-law malice
standard of "ill will, spite, envy, revenge or other bad or corrupt
motives."33 It concluded that the interest served by the conditional
privilege in a nonmedia case was not based on the public policy
favoring the encouragement of the free exchange of ideas but rather
the public policy in deterring speech motivated by ill will or spite.3 3'
To the same effect is Wheeler v. Green,332 a 1979 Oregon decision.

A court need not resolve the media/nonmedia dispute in order
to reach the Calero result with respect to the showing necessary to
overcome a qualified privilege. Even if Gertz were held applicable
to nonmedia defendants, thus requiring a private plaintiff to estab-
lish fault in order to recover, it is not difficult to imagine a case in
which a defendant makes a nonnegligent statement motivated by
personal animosity. For example, in the typical "employee refer-
ence" case such as Calero, a former employer who bears a grudge
against a former employee might well give an extremely negative
yet nonnegligent report on the employee's performance.333 Indeed,
the result in Calero itself probably would not change if the plaintiff
were required to establish negligence under Gertz and then demon-
strate an improper motive in order to defeat the conditional
privilege.334

329. Id. at 506, 228 N.W.2d at 748.
330. Id at 506, 228 N.W.2d at 748.
331. Id at 506, 228 N.W.2d at 747-48. Accord Denny v. Mertz, 106 Wis. 2d 636, 318

N.W.2d 141, cert. denied, 103 S. Ct. 179 (1982). In this case, discussed previously with re-
spect to the application of Gertz in the nonmedia context, the defendant also asserted that
his statements to Business Week magazine were protected by a common-law conditional
privilege to protect his own interest. The Wisconsin Supreme Court recognized such a privi-
lege but adopted the Restatement (First)'s formulation for demonstrating abuse of the privi-
lege found in Ranous v. Hughes, 30 Wis. 2d 452, 141 N.W.2d 251 (1966). This approach,
unlike that found in the Restatement (Second), allows a conditional privilege to be defeated
by a showing of mere negligence. See supra text accompanying notes 288-90. As Professor
Smolla his observed, the fact that some courts continue to use the negligence standard to
rebut the common-law privileges in nonmedia cases implies that they are rejecting the negli-
gence standard for liability in those cases. Smolla, supra note 326, at 33.

332. 286 Or. 99, 593 P.2d 777 (1979).

333. See Comment, supra note 304, at 812.
334. The defendant admitted that he had no personal knowledge of the allegations he

made against the plaintiff, that the plaintiff had denied those allegations in his presence and
offered an explanation of his behavior, and that the defendant had made no attempt to
investigate or verify any of the allegations. 228 N.W.2d at 740-41. See Fopay v. Noveroske,
31 111. App. 3d 182, 334 N.E.2d 79 (1975); Ammerman v. Hubbard Broadcasting, Inc., 89
N.M. 307, 551 P.2d 1354 (1976). Mere failure to investigate, standing alone, does not consti-
tute actual malice. St. Amant v. Thompson, 390 U.S. 727, 733 (1968).
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Stuempges v. Parke, Davis & Co. "' offers an explanation for the
Calero holding that ill will should suffice to defeat a conditional
privilege. In that case the plaintiff left the defendant's employ, ap-
parently because of a personality conflict, and secured a promise of
a good reference from the company. The defendant, however, gave
a highly opinionated and less than enthusiastic recommendation
based upon the plaintiffs past performance. Unlike Calero, the for-
mer employer did not accuse the former employee of unethical be-
havior or illegal activity.33 6 In concluding that only common-law
malice is necessary to defeat a conditional privilege asserted by the
nonmedia defendant, the court carefully distinguished ill will or
spite from "actual malice" under New York Times.337 The New
York Times "actual malice" standard, the court found, was formed
as an exception to the common-law rule to allow the media to in-
form the public about newsworthy items without undue fear of lia-
bility for defamation.338 "Thus, its focus on the defendant's attitude
toward the truth of what he has said rather than on his attitude to-
ward the plaintff is proper only when a media defendant is in-
volved." '339 Different considerations apply, however, in the
employer-employee situation. The court held that while a former
employer should be free to give opinions and information to persons
making legitimate inquiry, especially when listed as a reference, it is
equally important to protect the job seeker from "malicious under-
cutting by a former employer. In this context the state of mind of
the utterer of the alleged defamation is more significant than
whether he knew what he was saying was false. 34° Other courts
have reached the same result, but without such an exploration of the
policy considerations involved.34" '

A third "employer reference" case, Jacron Sales Co. v.

335. 297 N.W.2d 252 (Minn. 1980).

336. Id. at 254-55.
337. Id. at 258.
338. Id.
339. Id. (emphasis original).
340. Id.
341. Eg., Roland v. d'Arazien, 685 F.2d 653 (D.C. Cir. 1982); Mead Corp. v. Hicks, 10

Med. L. Rptr. 1030 (Ala. 1983); Agarwal v. Johnson, 25 Cal. 3d 932, 603 P.2d 58, 160 Cal.
Rptr. 141 (1979); Nodar v. Galbreath, 429 So. 2d 715 (Fla. Dist. Ct. App. 1983); Fascian v.
Bratz, 96 Ill. App. 3d 367, 421 N.E.2d 409 (1981); Weenig v. Wood, 349 N.E.2d 235 (Ind.
App. 1976); Reilly v. Gillen, 176 N.J. Super. 321, 423 A.2d 311 (1980); Presnell v. Pell, 298
N.C. 715, 260 S.E.2d 611 (1979). See also cases cited supra note 323 (additional cases aban-
doning common-law malice with little discussion as to why).
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Sindorf,34 2 reflects a different approach. After holding as a matter
of constitutional law and state common law that a defamation plain-
tiff must demonstrate negligence on the part of both media and
nonmedia defendants,343 the Maryland Court of Appeals turned to
the question of the effect of that holding on conditional privileges.
The court noted that the adoption of the negligence standard would
obviate the need for such privileges if negligence alone were enough
to defeat them and elected, consistent with the Restatement (Second)
of Torts,3" to require a showing of New York Times actual malice
to overcome an application of a conditional privilege.345 The
Jacron court observed that when a common-law conditional privi-
lege is found to exist, negligence is logically subsumed in the higher
standard for proving actual malice: "Were the plaintiff who is con-
fronted with a conditional privilege incapable of proving the malice
necessary to overcome that hurdle, it would be of no consequence
that he might have met the lesser standard of negligence. ' 346

The court also pointed out that while the reckless disregard
standard was an appropriate test for demonstrating abuse of a con-
ditional privilege, it was not the exclusive test for so doing.347 In-
deed, the court suggested that excessive publication or a showing of
ill will or hostility would also suffice.348 Subsequently, in General
Motors Corp. v. Piskor,3 4 9 the court employed one of these alterna-
tive methods-excessive publication-for demonstrating abuse of a
conditional privilege. 35° Other courts, 35' as well as the Restatement

342. 276 Md. 580, 350 A.2d 688 (1976).
343. Id. at 592, 350 A.2d at 695.
344. RESTATEMENT (SECOND) OF TORTS §§ 600, 602-605A (1977).
345. 276 Md. at 598, 350 A.2d at 699.
346. Id. at 600, 350 A.2d at 700.
347. Id. at 600, 350 A.2d at 699.
348. Id. at 599, 350 A.2d at 699.
349. 277 Md. 165, 352 A.2d 810 (1976).
350. Plaintiff, an employee in a General Motors assembly plant, was detained by com-

pany security guards on suspected theft charges and interrogated in a glass-enclosed office in
full view of the work force. The court held that the conditional privilege asserted by Gen-
eral Motors could be overcome by a showing of reckless disregard for the truth or by exces-
sive publication as 5000 fellow employees saw the plaintiffs detention and interrogation. Id.
at 172, 352 A.2d at 816. The court again emphasized that the "reckless disregard" standard
of New York Times is not the exclusive test for abuse of a constitutional privilege to defame
and quoted from an earlier case holding that action "motivated by ill-will" would suffice.
Id. at 172, 352 A.2d at 815 (quoting Stevenson v. Baltimore Club, 250 Md. 482, 486-87, 243
A.2d 533, 536 (1968)).

351. See, e.g., Andrews v. Mohawk Rubber Co., 474 F. Supp. 1276 (E.D. Ark. 1979);
Dobbyn v. Nelson, 2 Kan. App.2d 358, 579 P.2d 721, afd, 225 Kan. 56, 587 P.2d 315 (1978);

[Vol. 15:823
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(Second),352 have adopted such a "combination" approach under
which there are several ways, including a showing of either type of
malice, to defeat a conditional privilege. Ironically, the Maryland
court changed course in Marchesi v. Franchino,3" discussed in the
preceding section.354 In that case the court held that New York
Times malice rather than the common-law variety must be shown to
overcome a conditional privilege, although presumably excessive
publication remains a viable option.355

C. An Attempt at Accommodation

At the outset, it should be emphasized that the conditional priv-
ilege issue is conceptually distinct from the first amendment consid-
erations that are now a part of the law of defamation.356 Gertz
simply provides that the states may not impose liability without
fault in defamation actions, and, as argued previously, the better
view is that this rule applies irrespective of the defendant's status.
So long as a state observes the constitutional contours established in
Gertz and New York Times, it is free to fashion its defamation law
in any manner it deems desirable. Gertz and New York Times do
not require a state to use New York Times malice as a method, or
the exclusive method, for overcoming a conditional privilege or pre-
vent a state from retaining common-law malice for the same
purpose.

That is not to say, however, that Gertz has no bearing on a
state's decision in this regard, for the conditional privileges were de-
veloped in recognition of the harsh common-law scheme of strict
liability which Gertz eliminated. If one accepts the premises that
Gertz applies across-the-board to all defamation actions, it can be
persuasively argued that the need for the conditional privileges have
vanished and, accordingly, that they should be absorbed within the

Ramacciotti v. Zinn, 550 S.W.2d 217 (Mo. Ct. App. 1977); Konowitz v. Archway School,
Inc., 65 A.D.2d 752, 409 N.Y.S.2d 757 (1978); Padgett v. Sun News, 292 S.E.2d 30 (S.C.
1982).

352. RESTATEMENT (SECOND) OF TORTS §§ 600, 602-605A (1977).

353. 283 Md. 131, 387 A.2d 1129 (1978).

354. See supra text accompanying notes 324-25.

355. 283 Md. at 139, 387 A.2d at 1133.
356. The courts do not always make the distinction clear. See, e.g., Colson v. Stieg, 89

111. 2d 205, 433 N.E.2d 246 (1982). For a thorough discussion of this case, see Malone &
Smolla, supra note 39, at 222-29.
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fault standard that a state has chosen under Gertz.35 7 As one com-
mentator has noted, Gertz can be pictured as a "vast privilege to
facilitate the exchange of ideas," thereby serving the same purpose,
but on a broader scale, as the common-law privileges.358 Moreover,
as the Maryland Court of Appeals observed in Marchesi, abolishing
the conditional privileges would make more comprehensible a very
complex area of the law.359

Of course, peaceful coexistence between Gertz and the condi-
tional privileges is not impossible, and the Restatement (Second)
reaches a reasonable accommodation of the competing interests in-
volved. In every instance, the defamation plaintiff must come for-
ward with proof of the requisite degree of fault-usually
negligence-on the part of the defendant. Because the plaintiff
bears this burden even if a conditional privilege is inapplicable, he
obviously must make a showing of something more than this level
of fault when attempting to defeat a conditional privilege, for other-
wise the privilege would be meaningless. The question then be-
comes whether the conditional privilege may be overcome only if
the plaintiff demonstrates a higher degree of lack of due care such as
reckless disregard or knowing falsity under New York Times, or
whether traditional common-law malice-which focuses on attitude
or motive rather than due care-will continue to suffice. While a
state is free to adopt New York Times malice as the sole method for
overcoming a privilege, such a decision would be purely a matter of
state law.3 6° In effect, the state would be "borrowing" the first
amendment standard, just as the New York Times case borrowed the
concept in the first place and elevated it to constitutional status.3 6'

The Restatement view that either form of malice would be suffi-
cient to defeat a conditional privilege is a sensible one. Using only
the New York Times standard has its advantages, for it, like the fault
required of the defamation plaintiff under Gertz, requires analysis
of whether the defendant acted with the appropriate level of care.

357. Of course, if Gertz is deemed applicable only to media defendants, the conditional
privileges would remain extremely important to nonmedia defendants. See supra lsote 292.

358. Comment, supra note 304, at 822.
359. Marchesi v. Franchino, 283 Md. 131, 138, 387 A.2d 1129, 1133 (1978). Cf. Gertz v.

Robert Welch, Inc., 680 F.2d 527, 535 n.13 (7th Cir. 1982) (definition of "malice" requires
"confusing differentiation in standard of proof and liability"), cert. denied, 103 S. Ct. 1233
(1983).

360. See Malone & Smolla, supra note 39, at 246 (discussing Illinois law).
361. See supra text accompanying notes 11-13.
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In contrast, retention of traditional common-law malice "chang[es]
the thrust of the inquiry from whether due care was exercised to
whether the attitude of the defendant was proper. ' 362 While such a
dual system is obviously more complex, it reflects the notion that a
conditional privilege should not protect statements made solely
from ill will or spite if the statements were made negligently. If the
requisite fault has been shown, it is not offensive to examine the
speaker's attitude or state of mind in order to protect the reputa-
tional interests of the plaintiff.

Two of the cases discussed in the preceding section illustrate
how such a system would operate. In Jacron, for example, the per-
son who provided a "reference" to the plaintiffs new employer had
no knowledge whatever of the plaintiff, and in such circumstances it
would not be difficult for the plaintiff to establish "reckless disre-
gard" in order to defeat the conditional privilege.363 On the other
hand, Stuempges v. Parke, Davis & Co. 364 involved a supervisor
who, after agreeing with his superior and the plaintiff to give plain-
tiff a good recommendation, rendered a negative one apparently
based upon a personality conflict with the plaintiff and a disagree-
ment as to the sales techniques used by the plaintiff.365 While the
evaluation given to plaintiffs prospective employers may have been
based on due care for the underlying facts, it seems clearly to have
been motivated by some animosity toward the plaintiff and would
thus fall outside the conditional privilege.

After Gertz, the states have three basic options in dealing with
conditional privileges and their abuse: (1) eliminate the privileges
entirely; (2) retain the privileges but require, as a matter of state law,
knowing falsity or reckless disregard for the truth in order to over-
come them; or (3) retain the privileges and allow them to be de-
feated by knowing falsity or reckless disregard for the truth as well
as such common-law methods as improper motive or excessive pub-
lication.366 The third option, embraced with a certain amount of
reluctance by the Restatement (Second),367 is likely to prevail be-

362. Comment, supra note 304, at 820.
363. Jacron Sales Co. v. Sindorf, 276 Md. 580, 583, 600-01, 350 A.2d 688, 690, 700

(1976).
364. 297 N.w.2d 252 (Minn. 1980).
365. Id. at 254-55.
366. See, e.g., General Motors Corp. v. Piskor, 277 Md. 165, 173, 352 A.2d 810, 816

(1976) (excessive publication defeats conditional privilege).
367. RESTATEMENT (SECOND) OF TORTS §§ 600, 602-605A (1977). In the various sec-
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cause the states have demonstrated a marked proclivity toward
clinging to as much of the "traditional" defamation law concepts as
possible in the face of "constitutionalization" of the area by the
Supreme Court.3 6 8 Moreover, given the Court's recognition in Gertz
of the state's legitimate interest in protecting reputation,369 it seems
reasonable for a state to deter speech made with an improper motive
so long as a threshold showing of fault is required for liability.

Libel trials are, however, difficult enough for jurors without the
law deliberately obfuscating distinctions and redefining such com-
mon words as malice. While it is a simple matter under the third
option to avoid mentioning the word malice in the charge to the
jury, the fact remains that the jury must focus not only on fault, but
also on the defendant's motivation or attitude. Recent cases cast
considerable doubt on the ability of jurors to understand instruc-
tions in defamation cases, 37 0 and it can thus be argued that the first
option of eliminating the conditional privilege altogether should be
followed.37" ' If that route is not chosen and the conditional privi-
leges are retained, the second option would at least avoid potential

tions dealing with conditional privileges, the draftsmen observed that "courts will now find
it necessary to reassess the circumstances under which it is appropriate to grant a conditional
privilege." Id. § 599, comment d. See supra note 296. See also RESTATEMENT (SECOND) OF

TORTS ch. 25, topic 3, Special Note on Conditional Privileges and the Constitutional Re-
quirement of Fault (1977) (after the adoption of § 600, courts will be more cautious in hold-
ing that a conditional privilege exists).

368. See supra notes 252-53 and accompanying text.
369. 418 U.S. at 341.
370. For example, it has been reported that the jury in Tavoulareas v. Washington Post

Co., 567 F. Supp. 651 (D.D.C. 1983), returned a verdict against the newspaper because it
had not met its "burden" of proving the story to be true, despite the trial judge's instructions
explaining the public plaintiffs burden of proving knowing falsity or reckless disregard for
the truth under the New York Times rule. Lewis, New York Times v. Sullivan Reconsidered:
Time to Return to "The Central Meaning of the First Amendment, " 83 COLUM. L. REV. 603,
612-13 (1983). Mr. Lewis also points out that, according to a recent study, nearly 90% of
defamation cases submitted to a jury are won by plaintiffs. Id. at 613.

371. Comment, supra note 304, at 822-23. On the other hand, appellate review arguably
remains an adequate safeguard. See, e.g., Pring v. Penthouse Int'l Ltd., 695 F.2d 438 (10th
Cir. 1982) (reversing substantial judgment for plaintiff after trial judge had reduced jury
award), cert. denied, 103 S. Ct. 3112 (1983); Miskovsky v. Oklahoma Publishing Co., 654
P.2d 587 (Okla.) (reversing substantial jury verdict), cert. denied, 103 S. Ct. 235 (1982);
Southwestern Bell Tel. Co. v. Dixon, 575 S.W.2d 596 (Tex. Civ. App.-San Antonio 1978),
writ dism'd w.o.J:, 607 S.W.2d 240 (Tex. 1980) (jury verdict in nonmedia defamation case
reversed). If the states are insistent upon retaining the conditional privileges and their at-
tendant complexities, critical appellate review is a must, particularly as to factual matters.
The courts have carefully scrutinized the facts in defamation cases since New York Times,
and the Supreme Court has recently reaffirmed the practice. Bose Corp. v. Consumers
Union of United States, Inc., 44 S. Ct. Bull. (CCH) B2439 (Apr. 30, 1984) (No. 82-1246).
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problems of a jury blending fault and motivational concepts, be-
cause reckless disregard or knowing falsity under New York Times
is a higher degree of fault than the simple negligence that most
states require in light of Gertz. It seems preferable to adopt a system
in which the jury focuses on one level of fault as a threshold matter
and another in determining whether a privilege is defeated, rather
than one in which the initial fault inquiry is followed by examina-
tion of the defendant's attitude or motive.372

V. CONCLUSION

In the introduction to this article, we pointed to a "common
thread" running through the two questions addressed: the extent to
which federal constitutional law, notably the Gertz decision, has af-
fected the common law of defamation. The answer is obviously "a
great deal," for in that case the Supreme Court eliminated strict lia-
bility in defamation, at least in cases involving media defendants.
But one must not read too much into the decision, despite its signifi-
cance, and must carefully distinguish those situations in which the
first amendment demands a particular result and those in which it

372. See Smolla, supra note 326, at 79-81 (arguing that common-law malice should be
discarded in favor of "actual malice" test). This approach would not necessarily eliminate
all of the confusion surrounding the term "malice," however, because notions of ill will or
spite also come into play with respect to punitive damages. While Gertz left open the ques-
tion of whether punitive damages are constitutionally permissible in defamation, it made
clear that they may not be assessed "at least when liability is not based on a showing of
knowledge of falsity or reckless disregard for the truth." 418 U.S. at 348-49. Courts hold-
ing that Gertz applies to nonmedia defendants have adopted this rule. E.g., Fleming v.
Moore, 221 Va. 884, 275 S.E.2d 632 (1981). Thus, a plaintiff must satisfy the New York
Times standard to recover punitive damages, and a showing of common-law malice, stand-
ing alone, will not suffice. The question remains, however, whether a plaintiff must establish
both types of malice in order to recover punitive damages. Compare Marchesi v. Franchino,
283 Md. 131, 387 A.2d 1129 (1978) (New York Times standard of malice is to be applied for
all purposes in defamation suit) with Alioto v. Cowles Communications, Inc., 430 F. Supp.
1363 (N.D. Cal. 1977) (under California law, plaintiff must prove both types of malice to
recover punitive damages), aft'd, 623 F.2d 616 (9th Cir. 1980), cert. denied, 449 U.S. 1102
(1981). See also British Overseas Airways Corp. v. Tours & Travel of Houston, Inc., 568
S.W.2d 888 (Tex. Civ. App.-Houston [lIst Dist.] 1978, writ ref d n.r.e.) (exemplary damages
allowed where libeled party establishes existence of willful or wanton act sufficient to sup-
port finding of malice). See generally R. SACK, supra note 11, at 349-54; Wade, supra note
296, at 704 (suggesting Supreme Court may eventually require showing of both kinds of
malice before punitive damages can be awarded). Some states have done away with puni-
tive d~mages altogether in defamation actions, e.g., Wheeler v. Green, 286 Or. 99, 119, 593
P.2d 777, 789 (1979), and it has been argued that the first amendment compels such a result.
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 84 (Marshall, J., dissenting); Anderson, supra
note 7, at 477; Lewis, supra note 370, at 617; Smolla, supra note 326, at 92.
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does not. Drawing such a distinction makes the task of applying
Gertz a much more manageable one.

We place the nonmedia defendant question in the first cate-
gory; that is, Gertz should be read as requiring a showing of fault in
defamation actions by private individuals against media and
nonmedia defendants alike. So-called "private" speech, contrary to
the bald assertions of some courts, contributes significantly to the
democratic dialogue even though it may not be directly related to
"political" speech in the most pristine sense of that term. Surely
some purely private communications contribute as much to the
smooth working order and development of our society as a banner
headline in the Washington Post, and the constitutional law of defa-
mation should recognize those contributions. Even if Gertz is a
"press clause" case, defamation is one of those areas in which the
press and speech clauses operate in identical fashion. The Green-
moss case poses a slightly different problem, because credit report-
ing agencies seem to fall within the lesser first amendment category
of commercial speech, and for that reason the case appears to be an
odd vehicle for the Court to use in deciding the reach of Gertz.
Nonetheless, it would be difficult to justify a rule of constitutional
law permitting strict liability if Dun & Bradstreet erroneously in-
formed its subscribers that a businessman had filed a voluntary peti-
tion in bankruptcy but requiring some showing of fault if the same
information appeared in a news story in the local press.

The conditional privilege issue calls for considerably different
analysis, and we believe it properly belongs in the second category.
While Gertz necessarily eliminates negligence as a method of abus-
ing a conditional privilege, the other methods recognized by the
common law remain completely intact. Nothing in Gertz or New
York Times requires a state to replace ill will or spite with knowing
falsity or reckless disregard for the truth as the malice necessary to
overcome a conditional privilege. The states are free to conclude
that improper motive is sufficient to defeat a privilege, so long as
they require a plaintiff to demonstrate some degree of fault as a
threshold matter. Similarly, the states may determine that knowing
falsity or reckless disregard for the truth is to be the exclusive means
of defeating a conditional privilege, but that decision would be
grounded in state law rather than the first amendment. While per-
suasive arguments can be offered for retaining the "improper mo-
tive" analysis, it seems on balance that a system based solely on due
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care is preferable, if only on the theory that any step toward simpli-
fication is welcome in this peculiarly complex corner of the law.




