
LABOR LAW

In the Fifth Circuit's treatment of labor law cases during the
survey period there can be seen developments and initiative that
will be of interest and instruction to both scholar and practitioner.
From the numerous occasions when the Fifth Circuit was called on
to enforce the decisions of the National Labor Relations Board
(Board),' one can see developing trends in the Board's oversight of
collective bargaining elections. In addition, the circuit strengthened
the policy of affording protection to union officials from employer
interference and coercion. The circuit also determined the tests to
be used in deciding when two employers engaged in a double
breasted operation (one employer having signed a union contract
with its employees, the other not) are to be considered one and when
the workers of both are to be considered a single bargaining unit
subject to the collective bargaining contract.2 Finally, the circuit ex-
perimented with finding in the first amendment 3 a basis for em-
ployee rights.4 In one decision,5 already overturned by the Supreme
Court,6 the circuit found a right of association-or rather, of nonas-
sociation-in workers who chose not to work for a union employer.7
In another, it found a Bivens type8 tort action available to a person
who, because of previous union activities, was not rehired. 9

I. ENFORCING ORDERS OF THE NATIONAL LABOR RELATIONS

BOARD

The National Labor Relations Board is a creation of the Na-

1. Created by the National Labor Relations Act, Pub. L. No. 74-198, 49 Stat. 449
(1935) (codified as amended at 29 U.S.C. §§ 151-166 (1976)).

2. Local 1846, United Bhd. of Carpenters v. Pratt-Farnsworth, Inc., 690 F.2d 489 (5th
Cir. Nov. 1982),petition for cert.filed, 51 U.S.L.W. 3651 (U.S. Feb. 22, 1983) (No. 82-1414).

3. U.S. CONST. amend. I.
4. See infra notes 92 & 93 and accompanying text.
5. Scott v. Moore, 680 F.2d 979 (5th Cir. July 1982), 0evid sub nom. United Bhd. of

Carpenters, Local 610 v. Scott, 103 S. Ct. 3352 (1983).
6. United Bhd. of Carpenters, Local 610 v. Scott, 103 S. Ct. 3352 (1983).
7. 680 F.2d at 990.
8. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S.

388 (1971) (violation of the Constitution by federal agents acting under color of federal
authority gives rise to a federal cause of action).

9. Carroll v. United States, 707 F.2d 836 (5th Cir. June 1983).
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tional Labor Relations Act of 1935.10 The Board is charged gener-
ally with enforcing provisions of the National Labor Relations Act
and subsequent amending legislation, including the Labor Manage-
ment Relations Act of 1947, also known as the Taft-Hartley Act. I I
It has investigative and adjudicatory powers over complaints of un-
fair labor practices' 2 and oversees collective bargaining elections.'3

The Board can enforce its orders by petitioning any United States
court of appeals, or, if none is in session, a district court.' 4 Addi-
tionally, any person believing himself aggrieved by a final order of
the Board may seek relief from the appropriate circuit court or from
the Court of Appeals for the District of Columbia. 15 Thus, it is not
unusual for the Fifth Circuit to deal with cases formerly before the
Board in either or both its enforcement or review capacities. During
the survey about two dozen such cases reached the Fifth Circuit.

A. Board Oversight of Representative Elections

The Board has direct oversight of representative elections, in
which workers determine whether they want a collective bargaining
agent.' 6 The Board determines the appropriate unit and controls
the whole election process, including declaring the winner and, if
appropriate, certifying a union as having exclusive representation
authority for all workers in the unit.'7 The Board rules on objec-
tions filed with it regarding any alleged election irregularities, but
the results of the Board's rulings regarding the election are not im-
mediately appealable to the federal courts. 8 Appeal, however, can
be obtained if the party with the alleged grievance refuses to bargain
and then contests the election issue when the party is brought before
one of the circuit courts on the issue of his refusal to bargain.' 9

An important consideration in the conduct of an election is the
effect of misrepresentations by one side or the other in the election

10. Pub. L. No. 74-198, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. § 153
(1976)).

11. Pub. L. No. 80-101, 61 Stat. 136 (1947) (codified as amended at 29 U.S.C. §§ 141-
188 (1976)).

12. 29 U.S.C. §§ 158, 160 (1976).
13. Id § 159.
14. Id § 160(e).
15. Id § 160(0.
16. Id § 159.
17. Id

18. R. GORMAN, BASIC TEXT ON LABOR LAW 59-60 (1976).

19. Id
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campaign. The traditional standard, established in 1962 by the
Board in Hollywood Ceramics Co. v. United Brick & Clay Workers of
America,2 was strict in directing that elections should be conducted
under "laboratory conditions"'" and should "assure the employees
full and complete freedom of choice in selecting a bargaining repre-
sentative. ' 22 The Hollywood Ceramics test determined that an elec-
tion should be set aside when there "has been a misrepresentation or
other similar campaign trickery, which involves a substantial depar-
ture from the truth"2 3 regardless of whether it is deliberate; when
there is no opportunity for effective reply; and when it "may reason-
ably be expected to have a significant impact on the election. ' 24 In
1977 the Board in Shopping Kart Food Market, Inc. ,25 reversed itself
and, in effect, left it to the maturity of the employee electorate to
discern the difference between the truth and misrepresentation.
Pursuant to Shopping Kart the Board will intervene only when a
party has engaged in deceptive campaign practices that improperly
involve the processes of the Board or the party uses deceptive de-
vices which render the voters unable to recognize the propaganda.26

In 1978 the Board returned to the Hollywood Ceramics rule in Gen-
eral Knit of California, Inc. ,27 but in 1982, in Midland National Lfe
Insurance Co. ,28 it returned to the less stringent Shopping Kart
standard.29

20. 140 N.L.R.B. 221 (1962).
21. Id at 223.
22. Id
23. Id at 224.
24. Id See A. Cox, D. BOK & R. GORMAN, CASES AND MATERIALS ON LABOR LAW

159-60 (1981).
25. 228 N.L.R.B. 1311 (1977).
26. Id at 1313.
27. 239 N.L.R.B. 619 (1978).
28. 263 N.L.R.B. No. 24, 110 L.R.R.M. (BNA) 1489 (1982). The conclusion of the

Board's analysis is as follows:
In sum, we rule today that we will no longer probe into the truth or falsity of

the parties' campaign statements, and that we will not set elections aside on the
basis of misleading campaign statements. We will, however, intervene in cases
where a party has used forged documents which render the voters unable to recog-
nize propaganda for what it is. Thus, we will set an election aside not because of
the substance of the representation, but because of the deceptive manner in which
it was made, a manner which renders employees unable to evaluate the forgery for
what it is. As was the case in [Shopping Kart), we will continue to protect against
other campaign conduct, such as threats, promises, or the like, which interferes
with employee free choice.

110 L.R.R.M. at 1494 (footnotes omitted).
29. 110 L.R.R.M. at 1494.
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During the survey period in NLRB v. Rolligon Corp. ,3o the
Fifth Circuit again confronted the issue of how to handle election
misrepresentation. 3' Rolligon, having lost the representation elec-
tion and having been found by the Board guilty of an unfair labor
practice for its having refused to bargain, was presented with the
opportunity to plead its case to the Fifth Circuit when the Board
petitioned for the enforcement of its order.32 The gravamen of Rol-
ligon's allegation was that a union official made extensive use of
Board subpoenas to get employees to a Board hearing prior to the
election and that this improper use had the appearance of Board
support for the union. 33 Despite Rolligon's argument that the elec-
tion should be set aside, the Fifth Circuit ordered enforcement of
the Board's order compelling Rolligon to bargain.34 The Board's
judgment that the election irregularities were insufficient to set the
election aside was upheld.35 The Fifth Circuit noted the wide dis-
cretion that Congress entrusted the Board in the supervision of rep-
resentation elections and the limited review which the court has
over the Board's discretion.36 The Fifth Circuit noted its own tradi-
tion of examining the "possible impact" 37 of misrepresentations and
observed that the Board again departed from Hollywood Ceramics.38

In conclusion, the Fifth Circuit stated that the Board was correct in
finding that the ultimate issue in the election challenge was the pos-
sible impact of the union's misconduct.39

Thus, the Fifth Circuit accepted the Board's relaxation of its
watchfulness for misrepresentations in representative elections. The
test, at least for the moment, focuses not on the fact of the misrepre-
sentation but rather on its possible effect.4° Though this at first may
seem a lax standard, it is probably the correct one. The misrepre-
sentation may be overlooked; however, the manner of its presenta-
tion will not be if it is a forgery or something similar which makes

30. 702 F.2d 589 (5th Cir. Apr. 1983).
31. Id at 590.
32. Id
33. Id at 591.
34. Id at 590.
35. Id at 597.
36. Id at 592.
37. Id at 593. See Contract Knitter, Inc. v. NLRB, 545 F.2d 967, 971 (5th Cir. 1977)

(significant effect).
38. 702 F.2d at 594.
39. Id at 595.
40. Id at 593-95.
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the misrepresentation impossible to be recognized as such.41 Fur-
ther, it can hardly be said that American voters, even those in collec-
tive bargaining elections, are naive when it comes to recognizing the
true nature of advertising and campaign rhetoric. Finally, by refus-
ing to overturn elections on the basis of misrepresentation, the
Board takes from both union and management a means by which
they can delay and harass but which is probably not needed to safe-
guard the integrity of the election process.

B. Union Officials' Exemption from More Severe Penalties

Section 7 of the National Labor Relations Act 42 is the founda-
tion of the employee's right "to self-organization, to form, join, or
assist labor organizations, to bargain collectively through represent-
atives of their own choosing, and to engage in other concerted activ-
ities for the purpose of collective bargaining or other mutual aid or
protection. '43 Section 8 makes it "an unfair labor practice for an
employer . . . to interfere with, restrain, or coerce employees in the
exercise of the rights guaranteed in section [7]" and "by discrimina-
tion in regard to hire or tenure of employment or any term or condi-
tion of employment to encourage or discourage membership in any
labor organization." 44

During the survey period in NLRB v. South Central Bell Tele-
phone Co. ,45 the Fifth Circuit was asked to enforce a Board order
requiring the employer to cease and desist, to rescind excess suspen-
sions, and to pay lost wages and benefits to union stewards who
were suspended for five extra days over what rank and file employ-
ees had been, simply because they were union officials. 4

1 In the col-
lective bargaining agreement there was an established means for
handling complaints and grievances, and a complementary agree-
ment provided that there would be no strikes or lockouts.47 Yet, on
two successive days, twenty-one of twenty-three and nineteen of
twenty-three workers called in sick.48 Some of those calling in sick

41. See supra note 28.
42. 29 U.S.C. §§ 151-166 (1976).
43. Id § 157.
44. Id § 158(a)(1) & (3).
45. 688 F.2d 345 (5th Cir. Oct. 1982), cert. denied, 103 S. Ct. 1768 (1983).
46. Id at 347-49.
47. Id at 348.
48. Id

1984] 265
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were shop stewards.49 The company, considering this to be an ille-
gal work stoppage, suspended each worker two days for each day he
missed and suspended the participating union stewards five extra
days.50 The union filed an unfair labor practice charge against the
employer and the Board's general counsel issued a complaint alleg-
ing violations of section 8(a)(1) and (3)." A three member panel of
the Board found for the stewards and the Board sought enforcement
by the Fifth Circuit. 2

The Fifth Circuit's opinion justifying its enforcement of the
Board's order dealt with several issues. First, the Fifth Circuit held
that the Board's reliance on the per se rule-that the protected status
of union officers could not be bargained away-was unfounded. 3

Though there is "a strong congressional policy mandating the pro-
tection of union officers from interference and coercion by an em-
ployer. . . . [sluch congressionally granted fundamental rights may
be bargained away in a contract by a union."5 4 However, such
waiver of rights "must be clear and unmistakable. ' 5 Such language
was not present in the case at hand. 6 Second, the fact that there
had been an arbitration award on the very clause in question in a
previous contract was not binding upon the Board in this case. 7

Such an arbitration decision cannot be incorporated by silence into
a subsequent contract, even if the words of the clause are identical.5

The Fifth Circuit's conclusion is concrete and instructive: "ab-
sent specific contractual obligations to the contrary, union officers
may not be disparately disciplined for mere participation in or the
failure to take affirmative steps to end an illegal work stoppage."5 9

There is no doubt that the decision of the Fifth Circuit is correct
from the standpoint of law and logic. To prevent employees from

49. Id
50. Id
51. Id
52. Id. at 348-49.
53. Id at 352.
54. Id at 354-55. See NLRB v. Magnavox Co., 415 U.S. 322, 325 (1974); Mastro Plas-

tics Corp. v. NLRB, 350 U.S. 270, 279 (1956).
55. 688 F.2d at 355.
56. Id at 356-57.
57. Id at 353-54.
58. Id at 353.
59. Id at 356. The opinion in a footnote makes reference to and quotes extensively

from Rummage, Union Officers and Wildcat Strikes.: Freedom from Discriminatory Discipline,
4 INDUS. REL. L.J. 258, 284-86 (1981). 688 F.2d at 356 n.12.

266 [Vol. 15:261
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being intimidated and afraid to accept offices in the union, they
should not be subject to additional penalties unless that is clearly
stated in the union contract. 6°

II. DOUBLE BREASTED OPERATIONS

A "double breasted" operation,61 also known as a dual shop
operation, is a strategy used by employers, usually in the construc-
tion industry, whereby a contractor with union labor is enabled to
compete with nonunion contractors on jobs where union labor is not
required.62 This strategy consists of creating a parallel corporation
which hires only nonunion labor and which bids on jobs where non-
union labor is acceptable.63 Thus, the nonunion corporation waxes
as the union employer wanes, and construction workers find the
only possible employment to be with the lower paying, nonunion
employer. Needless to say, employers find the strategy convenient
and unions have fought its development. Questions regarding
double breasted operations have come before the Board and the
courts.' The most exhaustive treatment to date by a court is that of
the Fifth Circuit in Carpenters Local Union No. 1846 of the United
Brotherhood of Carpenters v. Pratt-Farnsworth, Inc. ,65 a case decided
during the current survey period.

This case involved the Employment Retirement Income Secur-
ity Act of 197466 and the Sherman6 7 and Clayton 68 antitrust acts, as

60. The status of the law regarding the issues involved in this case can no longer be
considered in doubt. The Supreme Court in January 1983 heard oral arguments in a case
the facts of which are identical to those in South Central Bell-decided three months earlier
by the Fifth Circuit. In April, in a unanimous decision, the Supreme Court reached conclu-
sions identical to those of the Fifth Circuit in South Central Bell. Metropolitan Edison Co.
v. NLRB, 103 S. Ct. 1467 (1983).

61. See Bornstein, The Emerging Law ofthe Double Breasted Operation in the Construc-
tion Industry, 28 LAB. L.J. 77 (1977); Penfield, The Double-Breasted Operation in the Con-
struction Industry, 27 LAB. L.J. 89 (1976); Stiglitz, Union Representation in Construction" Who
Makes the Choice?, 18 SAN DIEGO L. REV. 583 (1981).

62. Bornstein, supra note 61, at 77.
63. Id
64. See, e.g., Florida Marble Polishers Health & Welfare Trust Fund v. Edwin M.

Green, Inc., 653 F.2d 972, 976 (5th Cir. 1981), cert. denied, 456 U.S. 973 (1982); Local 627,
International Union of Operating Eng'rs v. NLRB, 595 F.2d 844, 849-50 (D.C. Cir. 1979).

65. 690 F.2d 489 (5th Cir. Nov. 1982),petition for cert. filed, 51 U.S.L.W. 3651 (U.S.
Feb. 22, 1983) (No. 82-1414).

66. 29 U.S.C. §§ 1001-1461 (1976 & Supp. V 1981).
67. 15 U.S.C. §§ 1-7 (1982).
68. Id §§ 12-27.

19841
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well as the Labor Management Relations Act.69 Two unions and
two employee benefit funds charged that two construction contrac-
tors were, in fact, the same employer and asserted that the contract
the unions signed with one employer embraced the workers of the
other as well.7° The case came to the Fifth Circuit after dismissal by
the district court.7" The major interest of the case for the purposes
of this survey is in the Fifth Circuit's analysis of the problem of
determining when two employers involved in a double breasted op-
eration should be considered as one. The court examined at length
two theories, the single employer doctrine and the alter ego doctrine,
which the Board has applied in the context of unfair practice
charges under the National Labor Relations Act.72

The Board, which created the single employer doctrine, uses it
to aggregate businesses thus attaining a jurisdictionally required
minimum number of employees7 3 and also "for purposes of consid-
ering the existence of an unfair labor practice. 7

1
4 The four factors

the Board uses in determining the existence of a single employer are:
"(1) interrelation of operation, (2) common management, (3) cen-
tralized control of labor relations, and (4) common ownership. '7 5

However, no single factor controls the determination which depends
ultimately on "all the circumstances of the case" and on the lack of
an "arm's length relationship" among the companies. 76

Once single employer status is found, the question remains
whether all the employees belong to the same bargaining unit.77

This question must be decided on its own merits based on whether
there is sufficient community of interests among all the workers.78 It

69. 29 U.S.C. §§ 141-188 (1976).
70. 690 F.2d at 498-99.
71. Local 1846, United Bhd. of Carpenters v. Pratt-Farnsworth, 511 F. Supp. 509 (E.D.

La. 1981).
72. 690 F.2d at 504.
73. Id
74. Id
75. Id Radio & Television Broadcast Technicians, Local 1264 v. Broadcast Sere. of

Mobile, Inc., 380 U.S. 255, 256 (1965); NLRB v. Don Burgess Constr. Corp., 596 F.2d 378,
384 (9th Cir.), cert. denied, 444 U.S. 940 (1979); Sakrete of N. Cal., Inc. v. NLRB, 332 F.2d
902, 905 n.4 (9th Cir. 1964), cert. denied, 379 U.S. 961 (1965).

76. 690 F.2d at 505 (quoting NLRB v. Don Burgess Constr. Corp., 596 F.2d 378, 384
(9th Cir. 1979) quoting from Local 627, International Union of Operating Eng'rs v. NLRB,
518 F.2d 1040, 1045-46 (D.C. Cir. 1975), affidon this issue sub noma South Prairie Constr.
Co. v. Local 627, International Union of Operating Eng'rs, 425 U.S. 800 (1976)).

77. 690 F.2d at 505.
78. Id (quoting from Peter Kiewit Sons, 231 N.L.R.B. 76, 77 (1977)).

268 [Vol. 15:261
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is especially important to protect the section 7 rights of the workers
in the nonunion shop who do not wish to be members of a union.79

The alter ego doctrine, also created by the Board, governs a
successorship situation "when ownership of a signatory company
changes hands. Although a bona fide successor is not in general
bound by a prior collective bargaining agreement, an alter ego will
be so bound. '80 Factors similar to those of the single employer doc-
trine determine the existence of the alter ego,8' but emphasis is "on
the existence of a disguised continuance."82 An important differ-
ence exists in the treatment of an alter ego situation and the single
employer situation. In the case of the alter ego, there is no need to
reconsider the identity of the bargaining unit; as the one employer is
the subsequent alter ego of the other, the bargaining units are also
identical.8 3

In fight of these guidelines, the Fifth Circuit reversed the dis-
trict court's dismissal of the Labor Management Relations Act
claims against the construction contractors and remanded.84 But
before the Fifth Circuit could remand, it had to deal with a holding
in Peter Kiewit Sons' Co. 85 In that case the District of Columbia
Circuit found that there was a single employer and proceeded di-
rectly to find an appropriate bargaining unit.86 The Supreme Court
affirmed the single employer finding but reversed on the issue of the
single bargaining unit, holding that this was an issue for the Board
to address in the first instance.8 7 If such holding was a binding pre-
cedent to be applied in Pratt-Farnsworth, the district court on re-
mand would, if it first found a single employer, be unable to
determine the appropriate bargaining unit. Rather it would have to
defer to the Board. After a long meticulous analysis, the Fifth Cir-

79. 690 F2d. at 507. Section 7 reads in pertinent part: "Employees ... shall also have
the right to refrain from any or all of such activities except to the extent that such right may
be affected by an agreement requiring membership in a labor organization as a condition of
employment as authorized in section 158(a)(3)." 29 U.S.C. § 157 (1976).

80. 690 F.2d at 507.
81. Id See supra cases cited at note 75 and accompanying text.
82. 690 F.2d at 508.
83. Id at 508-09.
84. Id at 537.
85. 206 N.L.R.B. 562 (1973), vacated and remanded sub nom. Local 627, International

Union of Operating Eng'rs v. NLRB, 518 F.2d 1040 (D.C. Cir. 1975), af'd in part, vacated
and remanded in part sub nom. South Prairie Constr. Co. v. Local No. 627, International
Union of Operating Eng'rs, 425 U.S. 800 (1976).

86. 518 F.2d at 1047, 1050.
87. 425 U.S. at 806.

1984]
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cuit determined that waiting upon the Board was not appropriate
because the case initially was not brought before the Board, but
commenced in the federal district court . 8 Thus, on remand, the dis-
trict court could properly decide the issue of the appropriate bar-
gaining unit. 9

III. THE FIRST AMENDMENT

Two cases decided by the Fifth Circuit involved applications of
the first amendment to labor law problems in fashions which, if not
unique, are certainly out of the ordinary.

A. The First Amendment and Labor Violence

Scott v. Moore,90 decided en banc by the Fifth Circuit, has al-
ready been overturned by the Supreme Court91 in a five to four deci-
sion.92 The case involved a nonunion contractor beginning a large
government construction job near Port Arthur, Texas, in what a lo-
cal union leader called "union country. ' ' 93 The conflict arose as a
result of verbal exchanges between various union officials and peo-
ple associated with the construction company.94 Only two days after
a meeting of the local area Building and Construction Trades Coun-
cil (an organization of labor unions) at which the situation was dis-
cussed, a mob swarmed over the construction site, physically
injuring employees and vandalizing property.95 This began a chain
of events leading the construction company to eventually default on
its contract. 96 The case was brought in district court by two injured
employees and by the construction company against the Trades
Council and a number of individual labor unions.97 The Fifth Cir-
cuit upheld the district court's permanent injunction and the fines
levied against three unions, but reversed the fines in the case of eight

88. 690 F.2d at 513-17.
89. Id at 517.
90. 680 F.2d 979 (5th Cir. July 1982), rev'd sub non United Bhd. of Carpenters, Local

610 v. Scott, 103 S. Ct. 3352 (1983).
91. United Bhd. of Carpenters, Local 610 v. Scott, 103 S. Ct. 3352 (1983).
92. Id
93. 680 F.2d at 983.
94. Id at 983.
95. Id at 983-84.
96. Id at 984.
97. Id at 982.

[Vol. 15:261270
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others.98

Applying principles developed by the Supreme Court in GriJin
v. Breckenridge,99 the Fifth Circuit found justification to apply 42
U.S.C. § 1985(3) to the case at hand.t1  It also found that there had
been a conspiracy and a violation of a first amendment right-"the
plaintiff employees' right not to associate" °0-which is protected by
section 1985(3),12 and that "[t]he plaintiff employees form a class of
nonunion workers who have a right not to belong to a union." 103 In
effect, the Fifth Circuit found the class of nonunion workers met the
Gr!#in requirements and the right not to associate for economic pur-
poses is protected by section 1985(3). l04 Further, the Fifth Circuit
recognized that the commerce clause was a sufficient basis for Con-
gress to enact, in section 1985(3), a provision to reach the private
conspiracy involved in this case. l0 5

All this was given short shrift by the five member majority of
the Supreme Court. l° 6 The Court found the Fifth Circuit's refer-
ence to the commerce clause irrelevant.107 It concluded that "an al-
leged conspiracy to infringe First Amendment rights is not a
violation of § 1985(3) unless it is proved that the state is involved in
the conspiracy or that the aim of the conspiracy is to influence the
activity of the state."' 0 8 In addition, the Supreme Court did not

98. Id at 1004.
99. 403 U.S. 88 (1971).

100. 680 F.2d at 988. The relevant part of § 1985 reads as follows:
If two or more persons in any State or Territory conspire to go in disguise on

the highway or on the premises of another, for the purpose of depriving, either
directly or indirectly, any person or class of persons of the equal protection of the
laws, or of equal privileges and immunities under the laws . . . in any case of
conspiracy set forth in this section, if one or more persons engaged therein do, or
cause to be done, any act in furtherance of the object of such conspiracy, whereby
another is injured in his person or property, or deprived of having and exercising
any right or privilege of a citizen of the United States, the party so injured or
deprived may have an action for the recovery of damages occasioned by such in-
jury or deprivation against any one or more of the conspirators.

42 U.S.C. § 1985(3) (Supp. V 1981).
101. 680 F.2d at 990.
102. Id
103. Id at 995.
104. See id at 990-95.
105. Id at 996. For further analysis of the Scott decision, see Survey, Civil Rights, Fifth

Circuit Symposium, 15 TEx. TECH L. REV. 141, 158 (1984).
106. 103 S. Ct. at 3356-57.
107. Id at 3358.
108. Id at 3356-57.
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construe section 1985(3) to reach conspiracies based on a commer-
cial or economic animus."°9

The dissenting opinion, written by Justice Blackmun and con-
curred in by three others, disagrees across the board. 0 Two quota-
tions from Justice Blackmun's dissenting opinion will give a notion
of the passion that this case aroused at both the appellate level and
in the Supreme Court. Justice Blackmun's opening paragraph be-
gins the argument:

The Ku Klux Klan Act was the Reconstruction Congress' re-
sponse to politically motivated mob violence in the postbellum
South designed to intimidate persons in the exercise of their legal
rights. . . . Today, in a classic case of mob violence intended to
intimidate persons from exercising their legal rights, the Court
holds that the Ku Klux Klan Act provides no protection."'

And the opinion continues:
In Grin v. Breckenridge, we reaffirmed our general approach to
Reconstruction civil rights statutes including § 1985(3). Those
statutes are given " 'a sweep as broad as [their] language.'"...
In the 12 years since Griin, that principle has not lost its vitality.
I see no basis for the Court's crabbed and uninformed reading of
the words of § 1985(3).'12

Perhaps it is enough for the moment to observe that the Fifth
Circuit attempted but failed to develop out of the first amendment
and section 1985(3) a weapon against union inspired violence." 13

B. The First Amendment and Antiunion Discrimination in Hiring

In the case of Bivens v. Six Unknown Named Agents of Federal

109. Id at 3360.
110. Id at 3361 (Blackmun, J., dissenting).
111. Id at 3361.
112. Id at 3369.
113. The last word must go to Judges Rubin and Williams who concluded their able

dissent in the Fifth Circuit as follows:
This is not the kind of hard case that ought to lead us into making new law.

Section 1985(3) was adopted to provide a federal forum for those who could find
no redress in state courts. Today, the majority extends the statute to embrace con-
duct condemned by state law. State tort law offered adequate redress for the dam-
ages. Injunctive relief at private instigation was available in state court. State
criminal law has prosecuted the offenders. Federal injunctive relief was obtained
by federal administrative intervention. Neither indignation at criminal conduct
nor sympathy for its victims should lead us to disregard the Norris-LaGuardia Act
or misconstrue § 1985(3).

680 F.2d at 1021-22 (Rubin & Williams, JJ., dissenting).

[Vol. 15:261
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Bureau of Narcotics, 1 4 the Supreme Court found direct judicial re-
dress against government officials for a constitutional tort-a wrong
against a person based on nothing save the fourth amendment right
against unreasonable search and seizure." 5 During the survey pe-
riod the Fifth Circuit found, in Carroll v. United States, ' 6 a Bivens
type right of action based on the first amendment for a plaintiff who
was not rehired because of her membership and involvement in a
union." 7 When Carroll was not rehired by the federal government,
her cause was taken up by the American Federation of Government
Employees, which filed an unfair labor practice charge based on
bias against union membership. 1 8  An administrative law judge
found for Carroll, ordering employment and back pay, but the Fed-
eral Labor Relations Authority modified the remedy, asserting that
Carroll was not an employee and thus was entitled only to first con-
sideration when a new position became available. 19

Failing to find a remedy under the statutory scheme, Carroll
began the present action, 120 which failed to find favor with the dis-
trict court but was vindicated by the Fifth Circuit.' 2' In a brief but
carefully written analysis, the Fifth Circuit stated the Supreme
Court's finding in Bivens 122 and discussed the limitations imposed

114. 403 U.S. 388 (1971).
115. Id at 399 (Harlan, J., concurring). There has been considerable commentary on

Bivens. See, e.g., Crocker, When Cops Are Robbers-Mum'cipal Liabilityfor Police Miscon-
duct Under Section 1983 and Bivens, 15 U. RICH. L. REV. 295 (1981); Dellinger, OfRights
and Remedies: The Constitution as a Sword, 85 HARV. L. REV. 1532 (1972); Note, The Bivens
Doctrine.: Ten Years Down the Road, 47 BROOKLYN L. REV. 125 (1980); Note, The Limits of
Implied Constitutional Damages Actions." New Boundariesfor Bivens, 55 N.Y.U.L. REV. 1238
(1980); Comment, Righting Constitutional Wrongs- The Development ofa Constitutionally Im-
plied Cause of/Actionfor Damages, 19 DUQ. L. REv. 107 (1980); Comment, Bivens and the
Creation of a Cause of Action for Money Damages Arising Directly from the Due Process
Clauses, 29 EMORY L.J. 231 (1980).

116. 707 F.2d 836 (5th Cir. June 1983).
117. Id at 837.
118. Id The alleged violation was based on Executive Order 11,491, which was subse-

quently replaced by the Civil Service Reform Act of 1978. Id See Exec. Order No. 11,491,
34 Fed. Reg. 17,605 (1969); Pub. L. No. 95-454, 92 Stat. 1111 (1978) (codified as amended in
scattered sections of 5 U.S.C.).

119. 707 F.2d at 837.
120. Initially, the suit was against several officials at Dyess Air Force Base in their indi-

vidual and official capacities and against the United States and several of its agencies. The
district court first dismissed all claims except those against the named defendants in their
individual capacities. Then it entered an order dismissing the claims against the named
defendants in their individual capacities. The latter order was the subject of the appeal. Id

121. Id at 839.
122. Id at 837.
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on that decision as stated by the Supreme Court in Carlson v.
Green .23 The court noted that:

Carlson teaches that an aggrieved Bivens plaintiff will be denied
access to the full range of tort recovery only in (1) those instances
in which Congress has explicitly provided an exclusive alterna-
tive, and (2) those instances in which Congress has not so affirm-
atively acted but special circumstances counsel measured
hesitation. In each of those situations, the Bivens plaintiff may
secure only the remedies as provided by the Congress. 24

The Fifth Circuit in Carroll explained how in Bush v. Lucas 125

it found against an employee in a similar action implicating the first
amendment, holding "that (a) the congressional remedies were as
effective as judicial remedies in protecting the first amendment in-
terests involved, and (b) Congress had acted, albeit not 'affirma-
tively,' in an area involving 'special factors counselling hesitation'
(i.e., the government in the employer-employee relationship)."' 26

However, in the case at hand the court concluded that such relief
was not available.' 27 Further, the court held that it could not find in
the executive order evaluating the remedy any careful balancing of
employee rights and government interests, nor could it find anything
in the situation counselling hesitation. 28 "To uphold the district
court's ruling would be the memento mori of Bivens/Carlson in this
circuit. We decline the invitation to send forth that signal."' 29 One
can only suspect that the losing defendants in this action will seek
review in the Supreme Court.

IV. CONCLUSION

The Fifth Circuit was very active in the area of labor law this
survey period. It followed the National Labor Relations Board in
relaxing supervision over possible misrepresentations in labor repre-
sentative elections and it affirmed the protection of labor union offi-
cials from penalties more severe than those received by the rank and
file for participation in an illegal work stoppage. Finally, it stated

123. 446 U.S. 14 (1980).
124. 707 F.2d at 838.
125. 647 F.2d 573 (5th Cir. 1981), afrd, 103 S. Ct. 2404 (1983).
126. 707 F.2d at 838.
127. Id at 839. "Viewed relatively or absolutely, the inadequacy of this 'remedy' is

obvious." Id
128. Id
129. Id
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the factors to be considered and the steps to be followed in deter-
mining when a single collective bargaining unit will be recognized
in a double breasted operation and it experimented with the appli-
cability of the first amendment as a weapon in labor law's armory.

Jacquelin Collins




