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LEGISLATIVE VETOES AND THE
ADMINISTRATIVE PROCESS: A

CONSTITUTIONAL AND
OPERATIONAL ANALYSIS

by Matthew Hutchins*

Well, I think it [legislative veto] is a fine control. I want this com-
mittee to have something to do with running the departments in-
stead of the departments just telling the committee what they are
going to do ....

Rep. Carl Vinson (1949)
I am concerned by what appears to me to be a gradual trend on
the part of the legislative branch to participate to an ever greater
extent in the actual execution and administration of the laws.
Under our system of goernment it is contemplated that the Con-
gress will enact the laws and will leave their administration and
execution to the executive branch.2

Pres. Harry S. Truman (1951)

I. INTRODUCTION

A. De nition and Purpose of Legislative Veto

Congress, as the appointed overseer of the federal bureaucracy,

* Associate, Shank, Irwin & Conant, Dallas, Texas; B.A., University of Maine, 1977;
M.P.A., Texas Tech University, 1979; J.D., 1982.

1. Hearings on the Organization of the Armed Service Committee be/ore the House
Committee on Armed Services, 81st Cong., Ist Sess. 10 (1949) (statement of Rep. Carl Vinson
defending a provision in an act that required the military to "come into agreement" with the
Armed Service Committees before purchasing land for use as a guided missile testing
ground).

2. 97 CONG. REC. 5375 (1951) (letter of President Truman presented to the House
complaining of the administrative complexities that the "come into agreement" provision
would cause).
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has increasingly relied on the legislative veto as a means to influence
and regulate the administrative process. A legislative veto is a statu-
tory device which subjects administrative action, implemented pur-
suant to a statute, to further congressional consideration and
control.' The mechanism allows Congress to estop the execution of
administrative action which does not comport with congressional in-
tent in enacting the enabling legislation.4

Because the size, scope, expertise, technical resources, and dis-
cretion of the federal bureaucracy has dramatically increased since
the inception of the New Deal, the legislative veto has evolved as a
device to maintain and enhance administrative accountability. Al-
though legislative vetoes are more frequently associated with dis-
crete items of legislation, two bills were introduced in the first
session of the 94th Congress which would have enabled Congress to
veto virtually all rules promulgated annually by administrative
agencies.5  Though neither bill passed the House,6 congressional
support for a general legislative veto remained. In March 1982, as
an amendment to President Reagan's regulatory reform program,
the Senate overwhelmingly approved a general congressional veto
to regulate the implementation of administrative rules.7 Although

3. J. Cooper & A. Cooper, The Legislative Veto and the Constitution, 30 GEO. WASH.
L. REV. 467, 467 (1962) [hereinafter cited as Cooper]. But see Abourezk, The Congressional
Veto: A Contemporary Response to Executive Encroachment on Legislative Prerogatives, 52

IND. L.J. 323 (1977), in which the legislative veto is defined as a technique, short of enacting
new legislation, to limit executive action advanced pursuant to statutory authority. Id at
323-24. Abourezk concludes that the legislative veto evolved as a congressional means of
controlling the authority delegated to the executive branch to implement legislative policy.
Id Within this article, the terms "legislative veto" and "congressional veto" will be used
interchangeably to refer to the same concept.

4. See Stewart, Constitutionality ofthe Legislative Veto, 13 HARv. J. ON LEGis. 593,
619 (1976).

5. Congressional Review of Administrative Rulemaking: Hearings on H.R. 3658,
H.R. 8231, and Related Bills Before the Subcomm. on Administrative Law and Governmen-
tal Relations of the House Committee on the Judiciary, 94th Cong., 1st Sess. 3-11, 74-78
(1975) (full text of H.R. 3658 (same as S. 1678) and H.R. 8231, respectively).

6. A bill, H.R. 12,048, which contained provisions very similar to H.R. 3658 and H.R.
8231, was defeated on the House floor in the second session of the 94th Congress. 122
CONG. REC. 1304 (1976) (index). See H.R. REP. No. 94-1014 pt. 1, 94th Cong., 2d Sess.
(outline of H.R. 12,048 and discussion of its provisitns).

7. 128 CONG. REC. 52,604-05 (daily ed. Mar. 23, 1982) (Senate vote on amendment
No. 847 to S. 1080 which would include legislative veto provision in the regulatory reform
bill). See id at 52,572-73 (text of amendment). Under the Senate measure, a proposed
regulation could be vetoed if both houses of Congress passed a resolution disapproving it.
However, rules promulgated by defense and monetary policy agencies would be exempt.
The proposal would allow the appropriate committee in either house 45 days to pass a meas-
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the enactment of a sweeping legislative veto applicable to substan-
tially all federal agencies remains problematical, particularly in the
wake of the recent Supreme Court decision in Immigration & Natu-
ralization Service v. Chadha,8 congressional desire to make adminis-
trative decision making more accountable has never wavered.

B. Historical Development

Because Congress has seemingly come to distrust its own crea-
tion, it has inserted legislative veto provisions into numerous stat-
utes as a method to control executive discretion. Between 1932 and
1975, Congress included 295 congressional veto provisions in 196
statutes. 9 Some provisions merely required agency consultation
with Congress or a "coming into agreement" with Congress on pro-
posed administrative action.' 0 Other provisions reserved to Con-
gress the power to direct, review, approve, or disapprove executive
action. Over the last twenty years, particularly since 1970, there has
been a steady increase in both the number and complexity of legis-
lative review and consent requirements. Congress, by actively
utilizing particular veto provisions, has gone beyond the realm of
legislative oversight and has engaged in a review function more ap-
propriately described as "shared administration.""

With the enactment of the Legislative Appropriation Act of
1932,12 the first congressional statute to contain a legislative veto,
Congress began a continuing debate with the Executive over the ap-
propriateness and constitutionality of the congressional veto. The
Act authorized the President to consolidate executive agencies and
functions by executive order. Administrative reorganization, how-

ure disallowing the proposed regulation or the rule would automatically become law. If the
veto recommendation is then sent to the floor of either house in eight days, both houses
would have 60 additional days to veto the regulation. Id

,8. 103 S. Ct. 2764 (1983).
9. See generally C. NORTON, CONGRESSIONAL REVIEW, DEFERRAL AND DISAP-

PROVAL OF EXECUTIVE ACTIONS: A SUMMARY AND INVENTORY OF STATUTORY AUTHORITY

(1976) (Congressional Research Service Rep. No. 76-88G). See infra Table 1. Table I em-
pirically illustrates the expansive application by Congress of the legislative veto mechanism.
One-half of the legislative vetoes have been enacted since 1970. Stewart, supra note 4, at
594.

10. See, e.g., Act of May 11, 1949, ch. 98, 63 Stat. 66.
11. Dixon, The Congressional Veto and Separation of Powers. The Executive on a

Leash?, 56 N.C.L. REV. 423, 427-28 (1978).
12. 47 Stat. 382 (1932). Under this Act, President Hoover attempted several adminis-

trative reorganizations. However, all of the President's reorganization plans were disap-
proved. H.R. Res. 334, 72d Cong., 2d Sess., 76 CONG. REC. 2126 (1933).
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ever, was to be ineffective for sixty days during which period either
house of Congress could pass a resolution disapproving the pro-
posed reorganization. 13 Attorney General William Mitchell, ques-
tioning the validity of a congressional veto provision contained in a
subsequent statute, remarked that the Legislative Appropriation Act
of 1932 gave Congress the power to disapprove executive action,
thus raising a question as to the validity of the entire Act.' 4

The Reorganization Act of 193915 heralded an era of control-
ling executive action through the use of congressional vetoes. Con-
gressional support of the veto device, however, was met with
vigorous presidential opposition.16 Nonetheless, sporadic use of the
President's veto authority under the Constitution to set aside con-
gressional bills permitted many legislative vetoes to become law. In
1951, for example, President Truman continued the debate over the
constitutionality of legislative vetoes when he vetoed a military con-
struction authorization bill that contained a committee veto provi-
sion. 1

' Prior to an overwhelming House override of Truman's veto,
Representative Carl Vinson, in support of the committee veto, ar-

13. 47 Stat. 414 (1932).
14. 37 Op. ATT'Y GEN. 56, 63-64 (1933). The Attorney General stated:
It must be assumed that the functions of the President under this act were executive
in their nature or they could not have been constitutionally conferred upon him,
and so there was set up a method by which one house of Congress might disap-
prove Executive action. No one would question the power of Congress to provide
for delay in the execution of such an administrative order, or its power to withdraw
the authority to make the order, provided the withdrawal takes the form of legisla-
tion. [However,] [t]he attempt to give . . . either House of Congress, by action
which is not legislation, power to disapprove administrative acts, raises a grave
question as to the validity of the entire provision in the Act ....

Id.
15. Apr. 3, 1939, ch. 36, 53 Stat. 54. The Act has been repealed in part with the remain-

ing portions being codified throughout 5 U.S.C. §§ 901-913 (1982).
16. 59 CONG. REC. 7026-27, 8609 (1920) (Pres. Wilson); 76 CONG. REC. 2445-46 (1933)

(Pres. Hoover); 83 CONG. REC. 4487 (1938) (Pres. Roosevelt); 97 CONG. REC. 5374-75
(1951), 98 CONG. REC. 9756 (1952) (Pres. Truman); 100 CONG. REC. 7135, 101 CONG. REC.
10,459-60 (1955), 102 CONG. REC. 12,959 (1956) (Pres. Eisenhower); PUBLIC PAPERS OF THE
PRESIDENTS OF THE UNITED STATES: JOHN F. KENNEDY, 1963, at 6 (1964) (Pres. Kennedy);
PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES: LYNDON.B. JOHNSON, 1963-

64, at 861-62, 1249-51 (1965), 111 CONG. REC. 12,639-40 (1965) (Pres. Johnson); 8 WEEKLY
COMP. PRES. Doc. 938, 1076 (May 28 & June 16, 1972), 9 WEEKLY COMP. PRES. Docs.
1285-87 (Oct. 24, 1973) (Pres. Nixon); 10 WEEKLY COMP. PRES. Docs. 1279 (Oct. 12, 1974)
(Pres. Ford). See also Jackson,A Presidential Legal Opinion, 66 HARV. L. REV. 1353 (1953),
in which the author, through a confidential opinion by President Roosevelt, discusses the
President's aversion to legislative vetoes.

17. 97 CONG. REC. 5375 (1951).
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gued that the provision merely delegated authority to a congres-
sional committee which could have been exercised by an
administrative agency. " In opposition to the provision, several con-
gressmen questioned the constitutionality of the committee veto by
asserting that the provision allowed Congress to administer the laws
that it enacts. 19 President Truman's position was ultimately vindi-
cated when the Senate took no action on his veto; yet, the debate
over the validity of legislative vetoes continued unabated through
subsequent administrations. 20 Since the birth of the congressional
veto in 1932, presidential opposition has been primarily vocal, as
opposed to substantive, as many presidents repeatedly signed statu-
tory measures that contained legislative veto provisions.21

C. Characteristics of Legislative Vetoes

All legislative veto provisions, from simple directives mandat-
ing consultation with Congress to resolutions of approval or disap-
proval, require advance notification and data submission to the
appropriate body of Congress.22 Legislative vetoes typically require
a "laying period" or waiting period of thirty to sixty days within
which the authorized legislative body may act to approve, disap-
prove, or ignore the proposed administrative action.23 The laying
period within legislative vetoes, however, has varied from five days
to three years.24 The duration of the laying period greatly affects the
depth and breadth of congressional review of the proposed rule or
regulation. Also, the impact of outside influences on congressional
deliberations over the proposed executive action, precipitated by

18. Id at 5437.
19. Id. at 5437-41.
20. See Watson, Congress Steps Out. A Look at Congressional Control of the Executive,

63 CALIF. L. REV. 983, 1002-29 (1975).
21. See, e.g., 101 CONG. REC. 10,459-60 (1955) (Pres. Eisenhower approving legislation

despite fact that legislative veto provision "constitutes an invasion of the province of the
Executive"). See also Appendix A.

22. See C. NORTON, supra note 9, at 2. As mentioned in the accompanying text, the
most common feature of legislative vetoes is advance notification coupled with the furnish-
ing of relevant information to the particular congressional body as a condition precedent to
review. Through 1975, 150 notification requirements have been enacted in the 196 statutes
that contain legislative review provisions. Id at 4.

23. See id at 6.
24. Id Between 1932 and 1975, two-fifths of all legislative veto provisions fixed the

laying period or waiting period at 30 days and one-fourth of the veto requirements set the
waiting period at 60 days. It is interesting to note that most of the shorter laying periods (5
days to 25 days) have been enacted in recent years. Id
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lobbyists and special interests, is enhanced by the length of the lay-
ing period. The enhanced influence of special interest groups over
administrative decision making contravenes the notion of proce-
dural due process in rulemaking and causes a shift in power favor-
ing those who can afford to solicit congressional support for their
views. The process of notice and comment is distorted, making due
process in governmental decision making virtually meaningless.

Other features besides advance notification and the duration of
the laying period characterize legislative vetoes. Legislative action
pursuant to a congressional veto may be exercised by the Senate, the
House of Representatives, both bodies concurrently, or a committee
of one or both houses as specified in the authorizing statute.25 De-
pending on the particular legislative body empowered to act under
the legislative veto provision, the efficacy of review will be affected.
Effective review of administrative regulations is more likely to occur
if the veto is exercised by a congressional committee than if veto
authority resides with one or both houses of Congress. Committee
staff support and the opportunity for direct questioning of adminis-
trative officials by committee members will likely produce a more
thorough examination of the proposed executive action than floor
debate between possibly disinterested and marginally informed
members of Congress. Legislative review of proposed administra-
tive regulations by a single committee, however, undermines the
principle of bicameralism and its attendant pluralizing effect. 26 Be-
cause not all legislative vetoes require concurrence of both congres-
sional houses, governmental decision making may be influenced by
a few parochial congressmen rather than all members of Congress
espousing a national consensus. Congressional delegation of review
authority to any legislative body other than both houses of Congress
may also raise questions of improper legislative action under the
dictates of the Constitution.27

The vote required to effectuate veto authority is another feature
that characterizes legislative vetoes. A few congressional statutes
have fixed the vote necessary to implement the veto at a majority
different from that typically required by either House's rules of pro-

25. See id at 3.
26. See Cooper, supra note 3, at 473-79.
27. See generally Henry, The Legislative Veto: In Search of Constitutional Limits, 16

HARV. J. oN LEGIS. 735 (1979) (questions whether legislative veto is a permissible delegation
by Congress).
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cedure.28 However, most legislative vetoes require that implementa-
tion be by a vote commensurate with the regular House or Senate
rules.

The applicability of veto authority;to independent agencies as
well as executive agencies is another feature that characterizes legis-
lative vetoes. Because of the Supreme Court's holdings in Myers v.
United Staes29 and Humphrey's Executor v. United States,3° a spe-
cial constitutional place may be established for independent agen-
cies. In Myers the Court held the President acted pursuant to the
scope of his constitutionally granted executive authority when he
discharged an executive official in defiance of a congressional stat-
ute requiring consent of the Senate for both the appointment and
removal of such an officer.3' In so holding, the Court reasoned that
the President possessed the authority to dismiss because the plain-
tifl's position was purely executive.32 The President's dismissal of
the chairman of an independent commission, under circumstances
similar to Myers, was later held unconstitutional in Humphrey's Ex-
ecutor.33 In contrasting Myers, the Court in Humphrey's Executor
reasoned that the President did not have unfettered control over cer-
tain administrative officials because of their quasi-legislative and
quasi-judicial functions.34 Consequently, a congressional veto ap-
plied to actions by the Interstate Commerce Commission might
have a different legal status than the same veto applied to actions by
a purely executive agency. Independent agencies, such as the Fed-
eral Communications Commission and the Nuclear Regulatory
Commission, were specifically established as wards of Congress,
free from direct presidential control. Arguably, therefore, if only by

28. See C. NORTON, supra note 9, at 6. The vote required to pass measures approving
or disapproving proposed administrative actions was fixed in 11 out of the 295 legislative
veto provisions at a majority different from that normally required for legislation by Con-
gress' regular rules of procedure. Id

29. 272 U.S. 52 (1926).
30. 295 U.S. 602 (1935).
31. 272 U.S. at 176.
32. Id. at 161-72. As the Court mentioned in Humphrey's Executor v. United States,

295 U.S. 602 (1935): "A postmaster is an executive officer restricted to the performance of
executive functions ...with no duty at all related to either the legislative or judicial
power." Id at 627.

33. 295 U.S. at 631-32.
34. Id at 629. But see Nathanson, Separation of Powers and Adminirtrative Law: Dele-

gation, The Legislative Veto, and the "'ndependent"Agencies, 75 Nw. U.L. REV. 1064, 1099-
1109 (1981), in which the author attacks the Court's comparison of Myers with Humphrey's
Executor on the basis of the character of office as opposed to separation of powers.
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design, actions taken by independent regulatory agencies should be
subject to congressional veto to ensure that they are accountable to
some governmental body which represents those against whom the
administrative action is taken. Nevertheless, the extent to which a
distinction can be drawn between independent and executive agen-
cies will help determine the validity of the legislative veto.

The applicability of the particular congressional veto to admin-
istrative rulemaking as opposed to adjudicatory decision making is a
significant feature that also characterizes legislative vetoes. In the
wake of judicial decisions which impose increased procedural re-
quirements on rulemaking," legislative vetoes may contravene the
procedures established by courts to eradicate unseen and inappro-
priate political influences within administrative rulemaking.36 Re-
gardless, the type of administrative decision making to which a
legislative veto is applied is frequently used to characterize various
veto provisions.

Legislative vetoes, as briefly discussed, are characterized by the
subject matter and type of agency to which they are applied, the
manner in which they are exercised, and the vote necessary for their
implementation. Although particular congressional vetoes may be
significantly different, the underlying struggle over ultimate admin-
istrative authority between the legislative and executive branches re-
mains constant. In examining this struggle in the abstract,
arguments both for and against legislative vetoes will be studied and
the operational effects of congressional vetoes on administrative de-
cision making will be elucidated. Finally, various conclusions will
be drawn concerning the constitutionality and effectiveness of the
legislative veto as a device to maintain a balance between the com-
peting roles of the President and Congress in the process of govern-
mental decision making.

35. See, e.g., Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973),
cert. denied, 417 U.S. 921 (1974); Mobil Oil Corp. v. FPC, 483 F.2d 1238 (D.C. Cir. 1973);
International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973); Kennecott Cop-
per Corp. v. EPA, 462 F.2d 846 (D.C. Cir. 1972); General Tel. Co. v. United States, 449 F.2d
846 (5th Cir. 1971); Automotive Parts & Accessories Ass'n v. Boyd, 407 F.2d 330 (D.C. Cir.
1968).

36. Cf. Pedersen, Formal Records and Informal Rulemaking, 85 YALE L.J. 38, 75-76 &
n.138 (1975) (discussing information necessary to effect rulemaking).

[Vol. 15:307
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II. ARGUMENTS IN SUPPORT OF LEGISLATIVE VETOES

A. Shared Legislative Power

The legislative veto, as a means to influence and control execu-
tive action, is supported by the concept of "shared legislative
power."37 Under this concept, congressional vetoes are not uncon-
stitutional as unduly infringing upon executive functions because
statutorily delegated rulemaking power remains legislative with ad-
ministrative agencies acting merely as agents of Congress. This ar-
gument was raised by Judge Leventhal in Clark v. Valeo.38 In
essence, Judge Leventhal asserted that although the delegatee of leg-
islative power is an article II official selected by the President, he
simultaneously is an agent of Congress if only because he derives
his authority from congressional delegations of power. 39 Conse-
quently, according to the shared legislative power argument, execu-
tive officials must continue to consider congressional parameters
when enacting rules pursuant to legislative authority,4" and there-
fore, the legislative veto is merely a means by which Congress may
supervise the activities of its "administrative agents."',

37. Dixon, supra note 11, at 463-70.
38. 559 F.2d 642 (D.C. Cir.), affd mem. sub nom. Clark v. Kimmitt, 431 U.S. 950

(1977). In Clark Ramsey Clark, a candidate for nomination to a position in the United
States Senate, brought suit for a declaratory judgment and injunctive relief against the oper-
ation of the statutory provisions governing legislative review of the rules, regulations, and
advisory opinions of the Federal Election Commission. Id at 644. The court, however,
failed to address Clark's challenge to the constitutionality of the legislative veto provision in
the Federal Election Campaign Act because his cause of action was not ripe. Id at 647.

39. Id at 664 n.13 (Leventhal, J., concurring). Judge Leventhal stated:
If the particular regulation by an executive official or executive-appointed agency
reflects delegation of what is in substance legislative power, the question arises why
the legislature may not provide instead that when exercising legislative rulemaking
power, the agency is "an agent of the Congress" and the delegation of legislative
power is conditioned on at least modest concurrence of the executive-appointed
initiator and of the legislative branch.

Id
40. Dixon, supra note 11, at 465-66. The author further remarks that the "'shared legis-

lative power" concept actually converts our presidential government into a ministerial gov-
ernment with the trappings of a parliamentary system. Id at 467. The author suggests that
without the tight party discipline as in the British parliamentary system; without the unicam-
eral system, in operation if not in form in Great Britain; and without the English tradition
that Parliament cannot engage in the daily administration of government, the congressional
veto may cause irresponsible control of executive actions. Id

41. But see Buckley v. Valeo, 424 U.S. 1, 140-41 (1976) (White, J., concurring), in
which Justice White remarked that once legislative power is delegated to administrative
agencies, it becomes executive in nature. However, in Immigration & Naturalization Serv.
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B. Conditional Legislation

A related justification for the legislative veto that resembles the
shared legislative power argument is the concept of conditional leg-
islation.42 Pursuant to this argument, the legislative veto is merely a
precondition to the effectuation of delegated congressional power.
Because the actual authority to act is vested in Congress under arti-
cle I, the implementation of congressional policy may be condi-
tioned on final approval of Congress. The conditional legislation
argument is rooted in a purist's view of the concept of separation of
powers. a3 If only to rationalize academically the concept of shared
administration in the face of a rigid view of separation of powers,
the argument evolved that Congress, by virtue of its power to estab-
lish legislative policy, can condition the administration of laws upon
an executive finding that special circumstances exist.44 Logically,
therefore, the conditional legislation argument asserts that the con-
gressional veto is constitutional as simply another precondition,
specified in the enabling legislation, to the effectuation of delegated
congressional power.45 The conditional legislation argument in sup-
port of the legislative veto maintains that if Congress can condition
the implementation of congressional policy on a finding by the Ex-
ecutive that certain conditions exist, it surely may reserve the power
to itself through a congressional veto.

v. Chadha, 103 S. Ct. 2764 (1983), Justice White recognized that delegated power, in the
form of rulemaking, is accorded a legislative effect. Id at 2802.

42. Dixon, supra note 11, at 453-57.

43. See Field v. Clark, 143 U.S. 649, 692 (1892), in which the Court stated: "That
Congress cannot delegate legislative power to the President is a principle universally recog-
nized as vital to the integrity and maintenance of the system of government ordained by the
Constitution."

44. Id In Field the United States Supreme Court upheld a tariff act that allowed the
President to shift various imports from a duty-free status to a fee schedule whenever he
found that the exporting country was not treating United States exports with reciprocal fair-
ness. Id. at 162-97. See also Currin v. Wallace, 306 U.S. 1 (1939), in which the Court
upheld a statutory scheme which allowed the Secretary of Agriculture to select auction mar-
kets and inspect tobacco but only if the affected farmers voted for such a program. In so
holding, the Court stated: "The required referendum does not involve any delegation of
legislative authority. Congress has merely placed a restriction upon its own regulation by
withholding its operation as to a given market" unless two-thirds of the growers vote in
favor of the Secretary's decision. Id. at 15. See also Hirabayashi v. United States, 320 U.S.
81, 104-05 (1943) (order allowing a military commander to set curfew not a delegation of
legislative power); J.W. Hampton & Co. v. United States, 276 U.S. 394, 407 (1928) (allowed
Interstate Commerce Commission to fix rates for passenger and merchandise traffic).

45. Cooper, supra note 3, at 475-76.
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Although Currin v. Wallace46 recognizes the right of Congress
to condition the effectiveness of legislation upon the occurrence of a
specified contingency, the conditional legislation argument is more
forceful if one concludes that action taken pursuant to a congres-
sional veto is not an act of legislation in an article I sense requiring
presentment to the President.47  Because Congress is empowered
under the Constitution to take actions that are not part of the ordi-
nary legislative process 48 and because a congressional veto neither
amends nor repeals existing statutory authority,49 a legislative veto
may not be an act of legislation and consequently may not be re-
quired to follow the strictures of article I. Congress, therefore, may
come back and approve executive actions as a condition precedent
to their effectuation pursuant to delegated authority.

C. Implied Powers

InAtkins v. United States,5" the United States Court of Claims
raised, albeit indirectly, an additional argument in support of legis-
lative vetoes-the necessary and proper clause of article I.1 The
first part of the necessary and proper clause, which enables Congress
to enact all laws "necessary and proper for carrying into [e]xecution
the foregoing [plowers,"52 relates to the lawmaking powers allocated
to Congress in the preceding sections of article 1.5 3 The second part
of the necessary and proper clause, however, allows Congress to ex-
ercise authority with respect to "all otherpowers vested by the/ Con-

46. 306 U.S. 1 (1939).
47. U.S. CONST. art. I, § 7, cl. 3:
Every Order, Resolution, or Vote to which the Concurrence of the Senate and
House of Representatives may be necessary (except on a question of Adjournment)
shall be presented to the President of the United States; and before the Same shall
take Effect, shall be approved by him, or being disapproved by him, shall be re-
passed by two-thirds of the Senate and House of Representatives, according to the
Rules and Limitations prescribed in the Case of a Bill.

Id (emphasis added).
48. U.S. CONST. art. I, § 3, cl. 6, § 5, cl. 1 & 2, art. II, § 2, cl. 2.
49. Abourezk, supra note 3, at 338.
50. 556 F.2d 1028 (Ct. CI. 1977), cert. denied, 434 U.S. 1009 (1978).
51. Id. at 1061. Article I, U.S. CONST. art. I, § 8, cl. 18, states that Congress shall have

the power "[tio make all Laws which shall be necessary and proper for carrying into Execu-
tion the foregoing Powers, and all other Powers vested by this Constitution in the Govern-
ment of the United States, or in any Department or Officer thereof." Id

52. U.S. CONST. art. I, § 8, cl. 18 (emphasis added).
53. Dixon, supra note 11, at 477.
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stitution." It has been asserted that the first part of the necessary
and proper clause grants Congress authority to act beyond those
powers expressly or impliedly given to Congress in article 1.55 The
second part of the clause, however, allocates to Congress the author-
ity to act with respect to powers given to the other branches of the
national government under article II and article 111.56 Coupled with
the expansive holding in McCulloch v. Maryland,57 this interpreta-
tion of the necessary and proper clause forms the implied powers
argument in support of the legislative veto. Congressional vetoes
are constitutional pursuant to this argument because Congress pos-
sesses the requisite authority under the necessary and proper clause
to exercise continuing control over the delegation of legislative au-
thority to administrative agencies.

D. Reverse Legislation

Although there may be a discernible constitutional distinction
between legislative vetoes that change a discrete point of law and
those that apply to the operation of an ongoing administrative pro-
gram, there is also an empirical and operational distinction that can
be measured.58 Legislative vetoes that regulate administrative dis-
cretion in the operation of continuous executive programs have a far
greater operational impact than those that apply only to self-execut-
ing statutes. The distinction between legislative vetoes that impact
upon the operation of ongoing administrative programs and those

54. U.S. CONST. art. 1, § 8, cl. 18 (emphasis added).
55. See Van Alstyne, The Role of Congress in Determining Incidental Powers of the Pres-

ident and of the Federal Courts- A Comment on the Horizontal Effect of the "Sweeping
Clause," 36 OHIO ST. L.J. 788, 804, 11 n.52 (1975).

56. Id at 794. Van Alstyne finds that the second part of the necessary and proper
clause:

assigns to Congress alone the responsibility to say by law what additional author-
ity, if any, the executive and the courts are to have beyond that core of powers that
are literally indispensable, rather than merely appropriate or helpful, to the per-
formance of their express duties under articles II and III of the Constitution.

Id
57. 17 U.S. (4 Wheat.) 316 (1819). In McCulloch v. Maryland, the United States

Supreme Court held that Congress had the power to incorporate the Bank of the United
States, id. at 422, and that the State of Maryland did not have the right to tax that bank. Id.
at 435. In so holding, the Court construed the necessary and proper clause as an enlarge-
ment of Congress' enumerated powers designed to "enable [Congress] to perform the high
duties assigned to it, in the manner most beneficial to the people." Id at 419-21.

58. See generally Bruff & Gellhorn, Congressional Control ofAdministrative Regulation:
A Study of Legislative Vetoes, 90 HARV. L. REV. 1369 (1977).
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that do not forms the basis of the reverse legislation argument in
support of legislative vetoes.5 9 Assuming that the particular veto
provision is bicameral, a legislative veto of administrative action
taken pursuant to a discrete law does not impact as much upon the
daily administration of governmental policy as does a congressional
veto of a continuous administrative program.60  In the case of dis-
crete executive action, a legislative veto would still maintain consti-
tutional parity between the President and Congress under the
lawmaking provisions of article I although the roles of policy propo-
sal and approval are reversed.6 1 For example, with specific govern-
mental reorganization plans, the President proposes changes in the
legal status quo and Congress thereafter may approve or disapprove
of the particular proposal. Constitutional parity is therefore main-
tained.62  However, in the case of ongoing administrative activity
which occurs pursuant to laws already enacted under the system of
checks and balances outlined in article I, a congressional veto may
invade executive responsibility and undermine the constitutional
role of the President. Legislative vetoes that apply to discrete ad-
ministrative actions, therefore, are arguably constitutional under the
concept of reverse legislation where the constitutional roles of Con-
gress and the President are merely reversed.

The arguments in support of legislative vetoes center primarily
upon a broad interpretation of congressional authority under the
Constitution. Only the reverse legislation argument confines con-
gressional power to a fairly limited domain. The other arguments

59. Dixon, supra note 11, at 470-76.
60. See Atkins v. United States, 556 F.2d 1028, 1065, 1067 (Ct. Cl. 1977), cert. denied,

434 U.S. 1009 (1978). The court further stated in reference to the particular legislative veto
in question: "There are no elements of the regulation or enforcement of, or of the planning
or carrying on of, an ongoing or continuing program, or of interference with executive dis-
cretion in new or existing programs of substantive character." Id at 1065. The court ulti-
mately concluded that "[tihe legislative veto in the Salary Act [did] not seek to enforce any
law, or appoint any agents to enforce the law, and [was] a device used in aid of legislation

. Id at 1070.
6 1. See Dixon, supra note 11, at 471, in which the author notes that the constitutional-

ity of the congressional veto would be buttressed by a requirement of bicameral response to
the executive action, thus creating "reverse legislation" which maintains the parity of the
President and Congress. Cf. Atkins v. United States, 556 F.2d 1028 (Ct. Cl. 1977), cert.
denied, 434 U.S. 1009 (1978) (bicameral action not required for constitutional congressional
veto).

62. But see EEOC v. Allstate Ins. Co., 52 U.S.L.W. 2152 (S.D. Miss., Sept. 20, 1983), in
which the United States District Court for the Southern District of Mississippi held that the
Reorganization Act of 1977 was unconstitutional because of the presence of a legislative veto
within the statute. Id at 2153.
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are rooted in a flexible view of the separation of powers between the
executive and legislative branches of the national government. In
light of the expanding scope and nature of administrative activity;
the exponential, historical increase in presidential authority; the
present institutional deficiencies of Congress to maintain adminis-
trative accountability; and the drastic changes in the congressional
political environment, the legislative veto is regarded by its propo-
nents as an effective means to ensure congressional influence in the
precarious balance of power with the Executive. The congressional
veto, however, is not without its ardent critics.63

III. ARGUMENTS AGAINST LEGISLATIVE VETOES

A. Separation of Powers

1. General Principles

The framers of the Constitution sought to develop a system of
government that was characterized by interbranch cooperation
rather than conflict. The Constitution did not specifically delineate
all the powers of the three coordinate branches of the national gov-
ernment; rather, it established a system of separate institutions that
shared governmental power.64 Interference between the functions
of the three branches of government was to be mitigated by the spe-
cific institutional restraints in the first three articles of the Constitu-
tion. However, the institutional equilibrium which characterized
the framers' government was upset by inevitable conflicts between
the arms of the national government.

The legislative veto, as a means to supervise executive action,
has been regarded as a breach of the doctrine of separation of pow-

63. See, e.g., Bruff & Gellhorn, supra note 58; Cooper, supra note 3; Dixon, supra note
11; Ginnane, The Control of Federal Administration by Congressional Resolutions and Com-
mittees, 66 HARV. L. REV. 569 (1953); McGowan, Congress, Court and Control of Delegated
Powers, 77 COLUM. L. REV. 1119, 1133-62 (1977); Miller & Knapp, The Congressional Veto:
Preserving the Constitutional Framework, 52 IND. L.J. 367 (1977); Newman & Keaton, Con-
gress and the Faithful Execution of the Laws-Should Legislators Supervise Administrators?,
41 CALIF. L. REV. 565 (1953); Schwartz, The Legislative Veto and the Constitution-A Reex-
amination, 46 GEO. WASH. L. REV. 351 (1978); Schwartz, Legislative Control of Administra-
tive Rules and Regulations: 1. The American Experience, 30 N.Y.U. L. REV. 1031 (1955);
Stewart, supra note 4; Watson, supra note 20.

64. Miller & Knapp, supra note 63, at 369-70. See also Stewart, supra note 4, at 598-
601, in which the author explains that the doctrine of separation of powers is accomplished
by (1) a formal allocation of powers between the three branches of government, and (2) a
system of checks and balances that buttress the formal allocation of powers established by
the first three articles of the Constitution.
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ers.65 Although the formal allocation of powers between the three
branches of the national government does not contemplate a rigid
compartmentalization of authority or an absolute prohibition
against sharing of powers, the congressional veto, as a tool to over-
see administrative activities, contravenes the concept of separation
of powers particularly when it seeks to influence the inherent func-
tions of the Executive.66 Presidential prerogatives in the area of for-
eign relations, military affairs, and national security have been
repeatedly characterized by courts as uniquely within the realm of
the President's inherent authority.67 Consequently, congressional
supervision of these areas through the use of the legislative veto ar-
guably contravenes the principle of separation of powers.

Aside from the President's inherent authority, however, he is
empowered under the Constitution to execute the laws. 68 In so do-
ing, the President is obligated to comport with the congressionally
imposed parameters and requirements of the enabling statute.
However, given the framer's aversion to legislative authority, 69 a
congressional veto which exceeds examining whether the executive
action is pursuant to its statutory authorization would likely violate
the doctrine of separation of powers. Congress, aside from being ill-
equipped to administer complex legislative programs, is not consti-
tutionally authorized to execute its laws. Therefore, when Congress
attempts to supervise the continuous operations of an administrative
program through the use of a legislative veto, it may violate the con-
cept of separation of powers.70

65. Stewart, supra note 4, at 597-601.
66. Cooper, supra note 3, at 479-81. However, the authors proceed to explain that it is

exceptionally difficult to define what powers are inherently executive or legislative in light of
the fact that the President and Congress, for example, share treaty making power and the
President may pardon criminals but Congress may enact general amnesty statutes. Id

67. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (Jackson,
J., concurring), in which Justice Jackson remarked that when the President's power is not
"turned inward," but is "turned against the outside world for the security of our society," he
would indulge in "the widest latitude of interpretation" to uphold presidential authority. Id
at 645. See also Chicago & S. Airlines v. Waterman S.S. Corp., 333 U.S. 103 (1948) (foreign
affairs); United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936) (foreign affairs);
The Brig Amy Warwick (Prize Cases), 67 U.S. (2 Black) 635 (1863) (foreign affairs). But see
United States v. Nixon, 418 U.S. 683 (1974), in which the Court held that a presidential
claim of executive privilege was subordinate to the specific need for information pursuant to
a federal criminal prosecution. Id at 712-13. However, the Court suggested that the execu-
tive privilege might be absolute in the area of military or foreign affairs. Id at 705-06.

68. U.S. CONST. art. II, § 3.
69. THE FEDERALIST No. 37, at 267-68 (J. Madison) (Dawson ed. 1864).
70. But see Cooper, supra note 3, at 501-02, in which the authors contend that the
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2. Immigration & Naturalization Service v. Chadha

a. Opinion of the Ninth Circuit Court of Appeals

Prior to Immigration & Naturalization Service v. Chadha,71
there was a paucity of cases concerning the constitutionality of legis-
lative vetoes.72 Courts avoided the problems and concerns sur-
rounding congressional vetoes primarily because other avenues
were available to resolve the particular dispute.73 However, time
was against the courts and finally the Ninth Circuit squarely ad-
dressed the constitutionality of legislative vetoes.74

In Chadha, petitioner, Jagdish Rai Chadha, sought judicial re-
view of a deportation order issued by the Immigration and Naturali-
zation Service. 75  An inquiry officer who conducted an
administrative hearing determined that Chadha, although otherwise
deportable, should remain in the United States to avoid extreme
hardship.76 Subsequently, the House of Representatives, pursuant
to a legislative veto in the Immigration and Nationality Act,77 re-
versed the suspension of Chadha's deportation. 78 Deportation pro-
ceedings were reconvened and the special inquiry officer entered a
final order of deportation. 79  After exhausting his administrative
remedies, Chadha petitioned the Ninth Circuit for review of his
case.

80

In upholding Chadha's claim, a unanimous Ninth Circuit held

legislative veto actually strengthens the principal of separation of powers because it pre-
serves Congress' domain in the wake of broad delegations of power to executive agencies.

71. 103 S. Ct. 2764 (1983).
72. See, e.g., Buckley v. Valeo, 424 U.S. 1(1976); Sibbach v. Wilson, 312 U.S. 1(1941);

Clark v. Valeo, 559 F.2d 642 (D.C. Cir.), aI'dmem. sub nom. Clark v. Kimmitt, 431 U.S. 950
(1977); McCorkle v. United States, 559 F.2d 1258 (4th Cir. 1977), cert. denied, 434 U.S. 1011
(1978); Pressler v. Simon, 428 F. Supp. 302 (D.D.C. 1976), vacated, 431 U.S. 169 (1977),
aft'd, 434 U.S. 1028 (1978); Atkins v. United States, 556 F.2d 1028 (Ct. Cl. 1977), cert. de-
nied, 434 U.S. 1009 (1978). Given the debate over the legislative veto since its inception in
1932, the lack of Supreme Court treatment is perplexing.

73. See, e.g., Clark v. Valeo, 559 F.2d 642 (D.C. Cir. 1977), in which the court avoided
the plaintiff's constitutional challenge to a legislative veto because the cause of action was
not ripe. Id. at 650.

74. Chadha v. Immigration & Naturalization Serv., 634 F.2d 408 (9th Cir. 1980), afd,
103 S. Ct. 2764 (1983).

75. Id at 411.
76. Id
77. 8 U.S.C. § 1254(c)(2) (1982).
78. 634 F.2d at 411; 121 CONG. REC. 40,800 (1975).
79. 634 F.2d at 411.
80. Id
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that the legislative veto provision in the authorizing statute was un-
constitutional as a violation of the doctrine of separation of pow-
ers.81 In so holding, the court reasoned that the veto provision
usurped inherent powers of both the executive and judicial branches
of government.82 The court further noted that the purposes of the
separation of powers doctrine were to prevent unnecessary and dan-
gerous concentrations of power in one branch and to facilitate the
administration of a large nation by the assignment of functions to
designated authorities.83 The one house veto, according to the
court, disrupted essential functions of both the executive and judici-
ary. The court noted that the judiciary and not the legislature
should determine whether an administrative action comports with
its statutory authority through the use of a congressional veto.8 4 In
terms of executive functions, the court concluded that the legislative
veto transgressed a central function of the executive by summarily
reversing an administrative action without indicating a need to
change the standards or rules to be applied in implementing statu-
tory authority.85 Finally, the court noted that the one house legisla-
tive veto raised problems of bicameralism, extra-legislative
lawmaking contrary to the requirements of article I, and the spectre
of discriminatory lawmaking with the problem of different criteria
being applied in different cases.86

b. Opinion of the United States Supreme Court

(i) Majority Opinion

The United States Supreme Court, agreeing with the Ninth Cir-
cuit, held that the legislative veto within the Immigration and Na-
tionality Act 87 was unconstitutional.88  After resolving several
procedural questions, 89 the Court examined the merits of the case.

81. Id at 420.
82. Id at 429.
83. Id. at 422-23.
84. Id. at 430.
85. Id at 431.
86. Id at 433-36.
87. 8 U.S.C. §§ 1101-1525 (1982).
88. 103 S. Ct. 2764, 2788 (1983). The legislative veto complained of is 8 U.S.C.

§ 1254(c)(2) (1982). Subsection (c)(2) states that if "either the Senate or the House of Repre-
sentatives passes a resolution stating that it does not favor [the deportation decision made by
the Attorney General], the Attorney General shall thereupon deport such alien .... " Id

89. 103 S. Ct. at 2772-80. Before addressing the issue of the constitutionality of the
legislative veto, the Court disposed of procedural challenges based on appellate jurisdiction,
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In holding that the particular legislative veto was unconstitutional,
the Court noted that the framers of the Constitution established a
single, finely wrought procedure by which legislative action could
become law-bicameral passage and presentment to the President.9"
Convenience and efficiency, according to the Court, were not the
objectives of a democratic government;9" rather, the constitutional
requirement that all legislative action be enacted pursuant to a sys-
tem of checks and balances was necessary to ensure that one branch
of government would not usurp the power of the others. The Court
noted that the framers of the Constitution were acutely aware that
the powers of Congress had to be carefully circumscribed; other-
wise, tyranny by the majority would become a hallmark of our sys-
tem of government.92 By requiring that all legislation be adopted by
a bicameral system and thereafter presented to the President for his
signature or veto, presidential power was preserved and the people
were protected from the enactment of improvident laws.93

In addressing the importance of bicameralism and presentment
to the President, the Court examined the separation of powers is-
sue.94 The Court recognized that the three coordinate branches of
the national government were not hermetically sealed from one an-
other; rather, the operation of government was frequently character-
ized by interdependence. 95 Nevertheless, all three branches of
government should be precluded from acting outside their constitu-
tionally assigned spheres of authority when such action would im-
permissibly encroach upon the operations of the other branches.96

After concluding that all legislative action must comport with
the dictates of article I, bicameral passage and presentment to the
President, the Court addressed the issue of whether congressional
vetoes should be regarded as legislative in character and effect and

severability, standing, the doctrine of alternative relief, jurisdiction, adequate adversity, and
the political question doctrine. Id

90. Id at 2784. The Court further noted that only in the narrow cases of impeachment,
presidential appointments, and treaty ratification can Congress take legislative action
outside the bicameralism and presentment requirements of article 1. Id at 2786. However,
Justice White contended that such legislative action does not constitute an exercise of legis-
lative power within the meaning of article I. Id. at 2804 n.21.

91. Id. at 2780-81.
92. Id at 2783-84.
93. Id at 2783.
94. Id.
95. Id. (citing Buckley v. Valeo, 424 U.S. 1, 121 (1976)).
96. 103 S. Ct. at 2787.
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therefore subject to the requirements of article 1. 97 The particular
legislative veto in question, according to the Court, had "the pur-
pose and effect of altering the legal rights, duties and relations of
persons, including the Attorney General, Executive Branch officials
and Chadha, all outside the legislative branch. ' ' 98 Consequently,
the congressional veto was legislative in character and its implemen-
tation involved a determination of policy which did not follow the
procedure outlined in article I for legislative enactments of policy.99

Congress, according to the Court, must abide by its established pol-
icy until the policy is legislatively altered pursuant to the strictures
of article I.1 0 Although the Constitution identifies various narrow
legislative acts which do not need to conform with the dictates of
article I,101 the use of a legislative veto is not one of the exceptions to
the restraints imposed on Congress by the Constitution.0 2

Whether a particular legislative veto provision is severable
from the remainder of the enabling statute was possibly the most
significant issue addressed by the Chadha Court.10 3 Congress con-
tended that the legislative veto within section 244 of the Immigra-
tion and Nationality Act' was not severable from the remainder of
the section, and therefore, all of section 244 necessarily had to
fall. 10 5 Congress argued that if section 244 is unconstitutional in its
entirety, the Attorney General did not possess the authority to sus-
pend Chadha's deportation under section 244(a)(1) and conse-
quently Chadha should be deported. 106 The Court stated that
invalid portions of the statute are severable "unless it is clear that
Congress would not have enacted those provisions which are prop-
erly within its power, independently of that provision which is
not." 07 Because the Immigration and Nationality Act contained a
severability provision, 0 8 the Court noted that a presumption of sev-

97. Id. at 2784-88.
98. Id. at 2784.
99. Id at 2784-88.

100. Id at 2786.
101. Id (citing U.S. CONST. art. I, § 2, cl. 6, § 3, cl. 5; art. II, § 2, ci. 2).
102. 103 S. Ct. at 2786-87.
103. See id at 2774-76.
104. 66 Stat. 163, 214-17 (1952) (codified as amended at 8 U.S.C. § 1254(c)(2) (1982)).
105. 103 S. Ct. at 2774.
106. Id.
107. Id (citing Buckley v. Valeo, 424 U.S. 1, 108 (1976), citing Champlin Ref. Co. v.

Corporation Comm'n, 286 U.S. 210, 234 (1932)).
108. 8 U.S.C. § 1101 (1982).
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erability existed which was supported by the legislative history of
section 244 of the Act. 0 9 In so noting, the Court further stated that
an unconstitutional provision is presumed severable if the remain-
der of the section or statute remains a fully operative law after sev-
erance."' The Court concluded that the remainder of section 244
was fully operative and remained workable in the absence of the
legislative veto." '1

(ii) Justice Powell's Concurring Opinion

Noting the significance and breadth of the Court's holding in
Chadha,"12 Justice Powell joined with the majority, but for a differ-
ent reason, in holding that congressional vetoes are unconstitu-
tional." !3 Justice Powell argued that the legislative veto within the
Immigration and Nationality Act was unconstitutional because it
impermissibly infringed upon powers constitutionally reserved to
the judiciary, rather than the executive branch.' 4 When Congress
found that a specific person failed to satisfy the statutory criteria for
permanent residence in the United States, Justice Powell noted,
Congress usurped a function reserved to the judicial branch in vio-
lation of the doctrine of separation of powers." 5 Because the con-
gressional veto allowed Congress to unilaterally impose a
substantial deprivation upon Chadha as a discrete individual, a
function constitutionally entrusted to the judiciary, the separation of
powers concept was violated." 16 Under the Constitution the review
of adjudicatory decisions was reserved to the federal courts, not the
legislature.' 17

Congress is specifically precluded from assuming judicial func-
tions and conducting trials" 8 and from passing acts that "apply
either to named individuals or to easily ascertainable members of a
group in such a way as to inflict punishment on them without a

109. 103 S. Ct. at 2774.
110. Id at 2775 (citing Champlin Ref. Co. v. Corporation Comm'n, 286 U.S. 210, 234

(1932)).
111. 103 S. Ct. at 2775-76.
112. Id. at 2788 (Powell, J., concurring).
113. Id at 2789.
114. Id But see id at 2787 n.21 wherein the majority rebutted Justice Powell's

reasoning.
115. Id. at 2789.
116. Id at 2791-92.
117. Id at 2791.
118. U.S. CONST. art. I, § 9, cl. 3.
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judicial trial.""' 9 To allow Congress to achieve the same result
through the use of a legislative veto effectively eliminates the appli-
cability of the bill of attainder clause of the Constitution 120 and
therefore allows Congress to amend the Constitution without a for-
mal constitutional amendment.

(iii) Justice White's Dissenting Opinion

Justice White, following his concurring opinion in Buckley v.
Valeo,121 concluded that the legislative veto within section 244 of
the Immigration and Nationality Act was constitutional. Justice
White stated that the scope of the majority holding was frightfully
expansive because it sounded "the death knell for nearly 200 other
statutory provisions in which Congress . . . reserved a 'legislative
veto.' "122 Stating that fundamental policy decisions would be made
by unaccountable bureaucrats rather than individuals directly re-
sponsible to the electorate, Justice White generally attacked the ma-
jority holding as being myopic and not comprehending the realities
of the daily operations of the national government. 123

Justice White contended that legislative vetoes evolved to as-
sure the accountability of administrative actions and behavior. 124

He noted that the congressional veto filled the void left by the de-
mise of the delegation doctrine. 12  At the very least, according to
Justice White, congressional exercise of a legislative veto is an un-
mistakable indication that the executive action is not favored by
Congress or did not conform to the statutory delegation of author-
ity.' 26 Courts could thereafter cite the legislative veto as an indica-
tion of congressional intent when addressing the validity of
executive action pursuant to statutory authority.

Justice White also endorsed the conditional legislation concept,
arguing that Congress had the authority to condition the effectua-
tion of legislation upon its approval of proposed administrative ac-
tion. 127 If Congress could delegate review authority to private

119. United States v. Lovett, 328 U.S. 303, 315 (1946).
120. U.S. CONST. art. I, § 9, cl. 3.
121. 424 U.S. 1, 257 (1976) (White, J., concurring).
122. 103 S. Ct. at 2792 (White, J., dissenting).
123. See id at 2792-2811.
124. Id at 2795.
125. See id at 2801-04.
126. Id at 2796-97 n.l 1.
127. Id at 2802.
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individuals or trigger the operation of statutes upon administrative
findings that certain conditions exist, surely Congress could reserve
to itself the authority to review executive actions. 28 Also, because
administrative rulemaking has the effect of altering the rights, du-
ties, and relations of persons despite noncompliance with the stric-
tures of article I, Justice White concluded that Congress could
therefore reserve a check on legislative power for itself. 29 Justice
White also argued that not all legislative action under article I must
follow the requirements of bicameralism and presentment to the
President. 30 After examining the history of the presentment clause,
he concluded that a modest role was intended for the clause and,
therefore, it should not be used as a sweeping restraint on congres-
sional authority.' 3' The majority holding allowed Congress to dele-
gate veto power to independent agencies, according to Justice
White, but not to itself. "Perhaps this odd result could be justified
on other constitutional grounds, such as the separation of powers,
but . . . it cannot be defended as consistent with the [majority's]
view of the Article I presentment and bicameralism commands."'' 32

Finally, Justice White contended that the legislative veto was a
flexible and efficient mechanism to enhance the congressional over-
sight process. He argued that the legislative veto was an indispensa-
ble political invention which allowed the President and Congress to
resolve significant policy differences, ensured the accountability of
administrative action, and preserved congressional influence over
lawmaking. 13

3

Although legislative vetoes may enhance the accountability of
the administrative process, their exercise by Congress results in
many operational disadvantages. Legislative vetoes cause delay in
administrative decision making by typically requiring a waiting pe-
riod before executive action can be taken. More importantly, legis-
lative vetoes can cause a total breakdown in the implementation of
governmental policy by creating an impasse between executive per-
sonnel and congressional will.1 34 As a result, legislative vetoes do

128. Id
129. Id
130. Id. at 2799-800.
131. Id at 2800.
132. Id at 2803.
133. Id at 2795.
134. See Bruff & Gellhorn, supra note 58, at 1379.
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not in fact enhance administrative efficiency or assist the President
and Congress in the resolution of significant policy differences.

3. Consumer Energy Council of America v. Federal Energy
Regulatory Commission

Although Chadha only concerned legislative vetoes in the area
of adjudicatory decision making, the District of Columbia Circuit
Court of Appeals addressed the constitutionality of legislative vetoes
when applied to administrative rulemaking in Consumer Energy
Council of America v. Federal Energy Regulatory Commission. 35

The Natural Gas Policy Act 136 directed the Federal Energy Regula-
tory Commission to implement an incremental pricing program that
shifted part of the price increase resulting from the deregulation of
natural gas from residential customers to industrial users. 137 How-
ever, certain rules promulgated pursuant to the pricing program
would take effect only if neither house of Congress adopted a reso-
lution of disapproval within thirty days. 38 The House vetoed cer-
tain rules on May 20, 1980.' 39 In holding that the one house
legislative veto within the Natural Gas Policy Act was unconstitu-
tional, the court of appeals found that the legislative veto prevented
the President from exercising his veto power, violated the concept of
bicameralism, and contravened the principle of separation of pow-
ers.'40 The court stated that the necessary and proper clause of the
Constitution did not empower Congress to act when it deemed "nec-
essary" if such action was not "proper" because of other constitu-
tional infirmities.' 4 ' Also, the court noted that the existence of a
legislative veto cannot serve to validate an otherwise expansive dele-
gation of congressional power. 42

The Supreme Court affirmed Consumer Energy Council without

135. 673 F.2d 425 (D.C. Cir. 1982), qff'dmem. sub nom. Process Gas Consumers Group
v. Consumer Energy Council of Am., 51 U.S.L.W. 3935 (U.S. June 28, 1983).

136. 15 U.S.C. §§ 3301-3342 (1982).
137. 673 F.2d at 435.
138. Id
139. Id at 438.
140. Id at 448.
141. Id at 454-55.
142. Id at 467-68. The circuit court reasoned that overly broad delegations of statutory

authority can be struck down even though Congress possessed the opportunity, through a
legislative veto, to invalidate any executive action taken pursuant to an undue delegation of
authority. Id
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opinion,143 except for a short dissent entered by Justice White.144 In
affirming the circuit court, the Supreme Court expanded the Chadha
holding to administrative rulemaking as well as adjudicatory deci-
sion making. However, the Court's future analysis of the severabil-
ity of legislative vetoes may be less stringent. Because the Natural
Gas Policy Act does not contain a severability clause, the presump-
tion that an unconstitutional provision is severable if the statute
contains a severability clause may be irrelevant in future congres-
sional veto cases. The Court, in affirming the circuit court opinion
in the absence of a severability clause, appears to indicate that con-
gressional intent is less important than the ability of the subject stat-
ute to remain operable without the legislative veto.

The effect of the Court's holding on the severability issue goes
beyond the narrow facts of both Chadha and Consumer Energy
Council. If the Court held that the legislative vetoes within the Im-
migration and Nationality Act and the Natural Gas Policy Act were
not severable from the remainder of the statutes because Congress
would not have enacted the statutes but for the provision, the entire
statute would necessarily be unconstitutional. Although the
Supreme Court did not so rule, its holding can serve as a basis for
attacking any federal statute containing a congressional veto. Re-
gardless of the nature of the dispute, counsel representing the party
challenging a regulation promulgated pursuant to a statute contain-
ing an inseverable legislative veto could argue that the challenged
regulation was enacted pursuant to an unconstitutional statute, re-
sulting therefore in an additional legal argument by which to chal-
lenge any administrative action taken pursuant to the statute.
Consequently, the Chadha Court has effectively established another
legal basis from which to challenge administrative action taken pur-
suant to laws containing legislative vetoes.

Justice White was the only justice to render an opinion in Con-
sumer Energy Council. Justice White criticized the majority for ex-
panding the destructiveness of the Chadha holding. 45 In so
criticizing, Justice White reiterated his arguments that legislative ve-
toes do not contravene the concept of separation of powers nor vio-

143. Process Gas Consumers Group v. Consumer Energy Council of Am., 51 U.S.L.W.
3935 (U.S. June 28, 1983), aff'gmernL sub noma. Consumer Energy Council of Am. v. Federal
Energy Regulatory Comm'n, 673 F.2d 425 (D.C. Cir. 1982).

144. 51 U.S.L.W. at 3935 (White, J., dissenting).

145. Id
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late the constitutional requirements of bicameralism and
presentment to the President but, in fact, enhance the accountability
of administrative action taken by officials not subject to review by
the electorate. 46

Chadha and Consumer Energy Council, although not the first
cases to address the constitutionality of the legislative veto,4 7 were
the first appellate cases to hold that a congressional veto violated the
doctrine of separation of powers. 148 However, there are some limi-
tations to these decisions. First, the Chadha Court's interpretation
of separation of powers may be unduly rigid. As illustrated by
prior judicial interpretations' 49 and noted commentators,1 0 the con-
cept of separation of powers should not be an inflexible maxim, but
a formula for examining the relationship of institutions which share
power. Second, the Court's apparent comfort with alternative
mechanisms for administrative accountability may be misplaced.
The delegation doctrine, as a means to supervise executive action, is
relatively ineffective as courts have repeatedly upheld broad delega-
tions of authority which do not contain adequate guidelines for the
administration of the statute. 151 Also, congressional control through
the appropriations process is virtually ineffective as a means to over-
see executive action because of the infrequency with which Con-
gress reviews administrative programs and policies for the purpose
of appropriating funds, and the frequency in which executive agen-

146. Id at 3936.
147. See 424 U.S. 1 (1976) (White, J., concurring), in which Justice White remarked:

I am also of the view that the otherwise valid regulatory power. . . is not rendered
constitutionally infirm, as violative of the President's veto power, by a statutory
provision subjecting agency regulations to disapproval by either House of Con-
gress. . . . Congressional influence over the substantive content of agency regula-
tion may be enhanced, but I would not view the power of either House to
disapprove as equivalent to legislation ....

Id. at 284-85. See also Atkins v. United States, 556 F.2d 1028 (Ct. Cl. 1977) in which the
court discussed the problem of separation of powers in the context of a legislative veto. Id
at 1066-71.

148. 103 S. Ct. 2764, 2787-88 (1983); 673 F.2d 425, 478-79 (1983). The Ninth Circuit
noted that Chadha was likely a case of first impression with regard to the doctrine of separa-
tion of powers. 634 F.2d at 420. But see Atkins v. United States, 556 F.2d 1028 (Ct. Cl.
1977); State v. A.L.I.V.E. Voluntary, 606 P.2d 769 (Alaska 1980) (legislative veto violates the
Alaska Constitution).

149. E.g., Atkins v. United States, 556 F.2d 1028 (Ct. Cl. 1977).
150. See, e.g., Cooper,suopra note 3, at 513-14; Dixon,supra note 11, at 45-48. See gener-

ally Watson, supra note 20 (statutes with built-in vetoes are unconstitutional, violating sepa-
ration of powers).

151. Bruff& Gellhorn, supra note 58, at 1372-73.
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cies promulgate rules and regulations. Third, the Court's holdings
in Chadha and Consumer Energy Council are very broad. Contrary
to the judicial maxim of resolving constitutional issues on the nar-
rowest grounds possible, the Court broadly concluded that legisla-
tive vetoes are unconstitutional because the procedure outlined in
article I for taking legislative action was not followed.152 Although
another congressional review procedure may exist that comports
with the concept of bicameralism and presentment to the Executive,
for example, reverse legislation, 153 the Court, pursuant to a literal
interpretation of Chadha and Consumer Energy Council, would
likely hold it unconstitutional because it does not strictly follow the
steps for legislative action outlined in article I. Finally, the Court's
holdings in Chadha and Consumer Energy Council did not directly
address the issue of whether the mere presence or existence of a leg-
islative veto within a statute, without congressional action, renders
the statute unconstitutional. In both Chadha and Consumer Energy
Council, Congress played an active role by exercising its veto au-
thority within the respective statutes and therefore precipitating ju-
dicial action. However, are all federal statutes containing an
inseverable legislative veto unconstitutional on their face? In EEOC
v. Allstate Insurance Co. ,151 the court held that a retained one house
veto was unconstitutional even when not exercised by Congress.'55

In this case, the court expanded the Chadha holding by liberally
interpreting language within the case. The Allstate court reasoned
that when the Chadha Court stated that Congress cannot enact exec-
utive proposals by mere silence,5 6 it meant that legislative vetoes
are unconstitutional even when not exercised by Congress. 57 Be-
cause the congressional veto in Allstate was construed to be insever-

152. 103 S. Ct. at 2784-88.
153. See supra notes 58-63 and accompanying text.
154. 52 U.S.L.W. 2152 (S.D. Miss., Sept. 20, 1983).
155. Id. at 2153.
156. 103 S. Ct. at 2787 n.22.
157. 52 U.S.L.W. at 2152. Butsee Muller Optical Co. v. EEOC, 52 U.S.L.W. 1081. 2293

(W.D. Tenn. Nov. 29, 1983) wherein the court held that the legislative veto provision within
the Reorganization Act of 1977 was severable from the remainder of the Act and thus did
not render invalid the transfer of authority to enforce the Age Discrimination in Employ-
ment Act from the Secretary of Labor to the Equal Employment Opportunity Commission.
Id The court distinguished Chadha by finding that the legislative veto in Chadha was actu-
ally exercised by the House of Representatives, whereas in the instant case, the President's
reorganization plan was not challenged by either house of Congress. Id The court addi-
tionally found that, unlike the actions taken in Chadha, the transfer of ADEA enforcement
authority from one executive branch agency to another did not affect any individual sub-
stantive rights. Id.
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able from the enabling statute-the Reorganization Act of 1977
which transferred administration of the Equal Pay Act from the La-
bor Department to the EEOC-the court held that the particular
reorganization act was unconstitutional, eliminating the congres-
sional authority necessary to administer the Equal Pay Act. 58 Was
such a sweeping result contemplated by the Chadha Court? Chadha
failed to directly address the issue of congressional acquiescence
and legislative vetoes, and therefore, until the Supreme Court re-
solves the issue, any federal statute containing an inseverable legis-
lative veto may be challenged as unconstitutional. Because of the
limitations of the holdings in Chadha and Consumer Energy Coun-
cil, their precedential value may be circumscribed as future courts
recognize the interdependence of the coordinate branches of the na-
tional government. Nevertheless, Chadha and Consumer Energy
Council serve as a judicial recognition of the separation of powers
argument against legislative vetoes.

4. Judicial Review

As discussed in the Ninth Circuit opinion in Chadha, the judi-
ciary has historically been the appropriate forum for determining
whether executive action exceeded its delegated statutory author-
ity.'5 9 The use of legislative vetoes by Congress to determine the
legality of administrative action, however, may violate the principle
of separation of powers as unconstitutionally usurping judicial au-
thority. To what extent should courts defer to congressional judg-
ment on the legality of an administrative regulation enacted
pursuant to broad statutory authority? This question is particularly
difficult to answer when aspects of legislative policy are entwined
within the parameters of judicial review. 6 ' Because courts, not
Congress, possess the ultimate responsibility for interpreting the
law, 16 congressional usurpation of this responsibility through a leg-
islative veto likely contravenes the doctrine of separation of powers.
If Congress assumes judicial responsibility by declaring that an ad-
ministrative action is ultra vires, it seems appropriate for a court to
disagree. The concept of separation of powers was designed to
avoid the obvious result of such a situation. 62

158. 52 U.S.L.W. at 2153.
159. 634 F.2d at 431.
160. See Bruff & Gellhorn, supra note 58, at 1430.
161. See Marbury v. Madison, 5 U.S. (I Cranch) 137 (1803).
162. 634 F.2d at 422-25.
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Congress, aside from separation of powers considerations, does
not possess definable, procedural standards to review administrative
actions.'63 Courts, on the other hand, have designed manageable
due process standards by which they are able to review either execu-
tive rulemaking or adjudicatory decisions." Whether Congress is
able to apply the same or similar standards is debatable. At least
one court found that Congress, in reviewing an ongoing adjudica-
tory proceeding of the Federal Trade Commission, upset the integ-
rity of the administrative process to the extent that the chairman of
the agency was forced to disqualify himself from further delibera-
tions on the case. 65

B. Bicameralism

The concept of separation of powers is only one argument, al-
beit the most pervasive, against the use of legislative vetoes to super-
vise and control administrative action. The principle of
bicameralism has also been used to criticize congressional vetoes
that require less than both houses of Congress for implementa-
tion. 166  Rooted in the Great Compromise of the Constitutional
Convention, the concept of bicameralism was employed to balance
the competing interests of large and small states in the distribution
of power between both houses of Congress. 167 Consequently, to en-
sure that the interests of both populous and nonpopulous states were
equally represented, the framers drafted the process of legislation

163. Id at 434-35.
164. See Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281 (1974);

Central Hardware Co. v. NLRB, 407 U.S. 539 (1972); Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402 (1971).

165. Pillsbury Co. v. FTC, 354 F.2d 952 (5th Cir. 1966). In Pillsbury the plaintiff corpo-
ration petitioned the court to set aside an order of the FTC. Id. at 953. The plaintiff corpo-
ration alleged that a congressional committee improperly interfered with the decision-
making process of the FTC while the plaintiff's case was pending before the agency. Id at
954-55. The plaintiff corporation contended that the coterminous congressional hearings
violated its procedural due process rights when agency officials were influenced by congres-
sional pressure when testifying before committees about the pending case. Id The court
held that the congressional proceedings constituted an improper intrusion into the adjudica-
tory process of the FTC. Id at 963. In so holding, the court noted that when a congres-
sional inquiry focuses directly and substantially upon the mental decision-making process of
an administrative agency engaged in adjudication, the investigation does not interfere in the
agency's legislative function, but rather impermissibly intrudes into its judicial function. Id
at 964.

166. Immigration & Naturalization Serv. v. Chadha, 103 S. Ct. 2764, 2783-84 (1983).
167. 1 M. FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787, 461-62,

550-51 (1937).
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through a bicameral system of Congress. 168 One house legislative
vetoes, however, ignore the principle of bicameralism. Bicamera-
lism is in essence a constitutional averaging process based on a
weighting system designed to unite factional interests.' 69 However,
a committee or one house veto, by placing final approval in the
hands of a few elected representatives, exacerbates the factionaliza-
tion that a bicameral system is designed to mitigate. Bicameralism
helps ensure that improvident legislation is not enacted and that all
laws are carefully considered by all the nation's elected officials.

Under the bicameralism argument, it may be contended that
legislative vetoes are unconstitutional because they establish legisla-
tive policy in contravention of the exacting lawmaking requirements
of article I. Although commentators have argued that congressional
vetoes do not legislate in a constitutional sense but derive their au-
thority from a constitutionally enacted authorizing statute,'70 the ar-
gument can still be made that committee or one house legislative
vetoes allow Congress to control executive action contrary to the
intent of the framers who strove to ensure that all legislative policy
was enacted pursuant to a bicameral system.

C. Specific Constitutional Objections

1. Article I
Aside from the arguments of separation of powers and bicam-

eralism, certain limited objections to the constitutionality of legisla-
tive vetoes are found in specific constitutional provisions. First, the
disability and incompatibility clauses of article I may be violated by
the use of congressional vetoes to control administrative behavior.

168. U.S. CONST. art. 1, § 1, § 7, cl. 2.
169. See THE FEDERALIST No. 10 (J. Madison) (Dawson ed. 1864), in which Madison

concluded that the legislature, the institution authorized to create governmental power, was
to be comprised of a large body representing a multiplicity of interests and incapable of
precipitating into dominating factors:

No man is allowed to be a judge in his own cause; because his interest would
certainly bias his judgment, and, not improbably, corrupt his integrity. With
equal, nay with greater reason, a body of men are unfit to be both judges and
parties at the same time; yet what are many of the most important acts of legisla-
tion, but so many judicial determinations, not indeed concerning the rights of sin-
gle persons, but concerning the rights of large bodies of citizens? And what are the
different classes of Legislators, but advocates and parties to the causes which they
determine?

Id at 79.
170. E.g., Cooper, supra note 3, at 473-75.
171. U.S. CONST. art. I, § 6, cl. 2 states:

No Senator or Representative shall, during the Time for which he was elected, be
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Particularly when the veto provision applies to an ongoing adminis-
trative program,' 72 the requirement of congressional consent under-
mines the framers' desire to insulate the execution of laws from their
enactment. Congressional participation in the daily administration
of governmental policy is impractical and, according to Chadha,'7 3

constitutionally infirm. Congress, by virtue of a legislative veto,
participates in the operation of the executive branch in violation of
the express language of article 1.174 By enabling Congress, or a sub-
part, to overrule executive determinations pursuant to statutory au-
thority, the legislative veto allows Congress to engage in a "check
off' process prior to the execution of governmental policy. Thus,
congressional vetoes may contravene the disability and incompati-
bility clauses of article 1,175 although the Chadha Court failed to
address this issue.

A legislative veto may also usurp the President's veto power
under the presentment clause of article 1.176 Whether a legislative
veto is considered an "act of legislation" pursuant to article I is cru-
cial to determine the utility of this argument against congressional
vetoes.177 The Presidential veto was intended to provide the Presi-

appointed to any civil Office under the Authority of the United States, which shall
have been created, or the Emoluments whereof shall have been increased during
such time; and no Person holding any Office under the United States, shall be a
Member of either House during his Continuance in Office.

See generally Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974) (con-
struing this constitutional clause).

172. Dixon, supra note I1, at 470-76.

173. Immigration & Naturalization Serv. v. Chadha, 103 S. Ct. 2764, 2780-81 (1983).

174. U.S. CONST. art. 1, § 6, cl. 2.
175. The incompatibility and disability clauses of article I ensure that the self-interest of

individual congressmen will not infringe on the execution of the laws. Watson, supra note
20, at 1037-43.

176. Article I of the Constitution states in relevant part: "Every bill which shall have
passed the House of Representatives and the Senate, shall, before it becomes a Law, be
presented to the President of the United States [for his consideration and possible veto]."
U.S. CONST. art. I, § 7, cl. 2. "Every Order, Resolution, or Vote to which the Concurrence of
the Senate and House of Representatives may be necessary .. .shall be presented to the
President. . .and before the Same shall take Effect, shall be approved by him." id. cl. 3.

177. Henry, supra note 27, at 741-48. The author concludes that legislative vetoes by-
pass the constitutionally established lawmaking process of article I and therefore attain leg-
islative ends by means of a constitutionally infirm procedure. 1d. But see Miller & Knapp,
supra note 63, at 380-83, in which the commentators contend that the presentment clause of
article I should be strictly construed to only those legislative acts mentioned in article I, § 7,
clause 2 and 3. See also Buckley v. Valeo, 424 U.S. 1 (1976) (White, J., concurring), in
which Justice White stated, "I would not view the power of either House to disapprove [by a
legislative veto] as equivalent to legislation or to an order, resolution, or vote requiring the
concurrence of both Houses." Id. at 285.
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dent with a means to protect the executive branch from legislative
encroachments.' 78 The President's veto power was, however, only
meant to apply to congressional actions within the formal lawmak-
ing process of article .179 Consequently, if a legislative veto is con-
sidered an act of legislation as defined by article I, the President
should have an opportunity to exercise his veto authority over that
exercised by Congress. 80 As discussed earlier, the Supreme Court
in Chadha held that a legislative veto is an act of legislation for
purposes of article I because it operates to affect the rights, duties,
and relationships of persons.' 8 ' Legislative vetoes are a means to
effect legal change without following the constitutionally mandated
lawmaking process under article .I 2 Therefore, assuming that a
congressional veto is an act of legislation for purposes of article 1, ,83
its implementation contravenes the presidential veto power and, in
the case of committee or one house vetoes, the concept of
bicameralism.

2. Article II

Legislative vetoes may also unconstitutionally usurp presiden-
tial authority under article II. The President under article II is em-
powered to execute the laws that Congress enacts,184 but is also
constrained by the parameters of authority which Congress imposes

178. 2 M. FARRAND, supra note 167, at 74-75.
179. Stewart, supra note 4, at 611. Stewart also contends that legislative vetoes do not

possess the "earmarks" of legislation because (1) they do not enable Congress to directly set
standards regulating private conduct or governmental activity, and (2) they do not require
the Executive to execute or the judiciary to interpret the particular congressional pronounce-
ment. Id. at 613-14. In this author's opinion, however, Stewart's second criterion for "legis-
lation" begs the question because the crux of the argument against legislative vetoes centers
upon separation of powers. In fact, the problem with legislative vetoes is that they do not
allow the Executive or judiciary to exercise their constitutionally prescribed functions.

180. But see Buckley v. Valeo, 424 U.S. 1 (1976) (White, J., concurring), in which Justice
White remarked:

I am also of the view that the otherwise valid regulatory power of a properly cre-
ated independent agency is not rendered constitutionally infirm, as violative of the
President's veto power, by a statutory provision subjecting agency regulations to
disapproval by either House of Congress. . . . This no more invades the Presi-
dent's powers than does a regulation not required to be laid before Congress.

Id at 284.
181. 103 S. Ct. at 2784-85.
182. Dixon, supra note 11, at 440.
183. Compare Henry, supra note 27, at 741-48 with Stewart, supra note 4, at 611 and

Buckley v. Valeo, 424 U.S. 1, 284-85 (1976) (White, J. concurring).
184. U.S. CONST. art. II, § 3 states in pertinent part "[the President] shall take Care that

the Laws be faithfully executed .... "
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on the implementation of its laws. The extent to which Congress
may regulate the actual execution of its laws is central to the validity
and constitutionality of the legislative veto. Some commentators,
and Justice White in his dissenting opinion in Chadha have con-
tended that the congressional veto is merely a mechanism to ensure
that the Executive complies with the broad delegations of statutory
authority which Congress has necessarily provided. 5 Legislative
vetoes, therefore, are merely a means by which Congress can super-
vise the Executive as he fills in the interstices of congressional acts.
However, Congress may not go so far as to engage in executive
functions and assist in the daily administration of its laws. Congress
may intervene to ascertain whether the executive action is pursuant
to its statutory mandate;1 1

6 however, Congress would be on precari-
ous constitutional ground if it attempted to change administrative
action by a legislative veto merely because it disliked the agency's
action in a particular instance. Can Congress, having previously es-
tablished policy by statute, utilize a legislative veto to change policy
without following the legislative process mandated by article I?
Likely not, according to the majority in Chadha. Moreover, may a
single congressional committee reformulate legislative policy by re-
fusing to approve an agency's regulations, arguably within statutory
authority, merely because a majority of the committee disliked the
agency's particular interpretation of its statutory mandate? There
are no definitive answers to these questions. However, they contem-
plate a scenario in which Congress, without clear constitutional au-
thority, thwarts administrative action and redefines legislative policy
by an extra-constitutional means-a congressional veto. 87

D. Rulemaking v. Adjudication

The distinction between administrative rulemaking and adjudi-
cation is another basis upon which to question the legality of legisla-

185. See 103 S. Ct. at 2792-93 (White, J., dissenting); Abourezk, supra note 3, at 330-36.
Abourezk argues that legislative vetoes do not violate presidential prerogatives under article
II because Congress must delegate extensive authority to the Executive to accomplish legis-
lative objectives and therefore Congress must be allowed to regulate its delegated authority
so it does not abdicate its legislative function. Id at 331-32. See also Field v. Clark, 143
U.S. 649, 692 (1892) (President is agent of Congress in enforcing the Tariff Act).

186. But see Chadha v. Immigration & Naturalization Serv., 634 F.2d 408, 431 (9th Cir.
1980),

187. Id at 433-36. The circuit court addressed the problem of Congress redefining ad-
ministrative policy without prior notification of a need to alter the statutory standards. Id
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tive vetoes. Administrative rulemaking more closely resembles
legislative activity than does adjudication. 88 Consequently, propo-
nents of congressional vetoes contend that Congress may supervise
the legislative functions of executive agencies by requiring congres-
sional approval of administrative rules.18 9 Congress has merely del-
egated its policymaking function to administrative agencies in the
form of rulemaking authority. On the one hand, administrative
rulemaking is legally susceptible to congressional review and ap-
proval. Adjudicatory decision making, on the other hand, has no
parallel in Congress.1 90 The application of principles of law to dis-
crete facts and the ability to issue orders that only affect the parties
to a dispute are judicial functions which some agencies are empow-
ered to discharge.' 9' Congressional vetoes of agency adjudications
are arguably without constitutional support because they impinge
on judicial functions. 92 Courts, not Congress, are empowered to
review administrative adjudications to ensure that they comport
with judicially mandated standards of due process.'9 3 Legislative
vetoes that apply to agency adjudications, therefore, are arguably
both constitutionally infirm and administratively impractical.

IV. OPERATIONAL EFFECTS

The various constitutional arguments both in support of and
against legislative vetoes are debatable and require many assump-
tions. The construction and interpretation of such concepts as sepa-
ration of powers, bicameralism, the necessary and proper clause,
rulemaking and adjudication, the scope of presidential authority
under article II, what constitutes legislation under article I, and the
scope of judicial review greatly affects the validity of the arguments
used to support or attack congressional vetoes. Because the legal
arguments are subject to numerous challenges and the facts of the
particular case, the constitutionality of legislative vetoes may con-
tinue to be challenged even after Chadha. However, the operational
effects of the legislative veto can be used to measure its effectiveness

188. Immigration & Naturalization Serv. v. Chadha, 103 S. Ct. 2764, 2764, 2801-06
(1983) (White, J., dissenting).

189. Eg., Abourezk, supra note 3, at 330-35.
190. But see U.S. CONST. art. I, § 2, cl. 5, § 3, cl. 6 (impeachment process).
191. See, e.g., 29 U.S.C. § 160(c) (1976). The National Labor Relations Board is only

one of many federal agencies with adjudicatory powers.
192. See 103 S. Ct. at 2788-92; U.S. CONST. art. III, § 1.
193. Chadha v. Immigration & Naturalization Serv., 634 F.2d 408, 430 (9th Cir. 1980).
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as an oversight device although not to resolve the constitutional is-
sues. Several legal questions remain after Chadha, such as the sev-
erability of legislative vetoes, and whether the mere presence of a
legislative veto in a statute, absent congressional action, renders the
statute unconstitutional. Aside from such questions, an understand-
ing of the operational effects of congressional vetoes will go a long
way to ascertain its utility as a means to balance the competing roles
of Congress and the President in governmental decision making.

As a predicate to examining the operational effects of legislative
vetoes, the relationship of administrative agencies to Congress must
be established. Since the advent of modern administrative decision
making under the New Deal, constitutional doctrine has evolved to
support administrative lawmaking pursuant to the rulemaking and
adjudicatory decision making procedures of the Administrative Pro-
cedure Act.194 Courts have come to recognize that it is administra-
tively impractical for the legislature to promulgate the innumerable
policy decisions necessary to the daily operation of a large and com-
plex government.'95 Under administrative law, courts require only
that delegations of statutory authority contain basic policy guide-
lines for the Executive to follow. The result of broad guidelines of
authority is that administrative agencies actually establish legisla-
tive policy by interpreting and filling in the particular interstices of
the law. Yet, administrative lawmaking, pursuant to a liberal dele-
gation of legislative authority, may be devoid of any constitutional
assurance that it occurs pursuant to congressional will. 96 The con-
gressional veto, therefore, can be viewed as a device to ensure that
administrative agencies do not exceed their statutory mandate and
abuse their position as the delegatees of legislative authority. As a
means to supervise executive discretion, the legislative veto has no
peers. 197 If enacted, a congressional veto terminates administrative
action. The agency must reconsider its options and redefine its posi-

194. 5 U.S.C. §§ 551-559, 701-706 (1982).
195. See, e.g., Federal Energy Admin. v. Algonquin SNG, Inc., 426 U.S. 548, 559-60

(1976) (citing American Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946)).
196. See W. GELLHORN, C. BYSE & P. STRAUSS, ADMINISTRATIVE LAW 109-22 (7th ed.

1979).
197. Another legislative mechanism for control of administrative agencies is the appro-

priations process. By denying funding to a particular agency Congress may assert its con-
trol over administrative programs, if not emasculate the underlying policy of the enabling
statute. See Kaiser, infra note 207, at 687-89. However, the appropriations process, because
of its annual nature, is not effective in overseeing the daily promulgations of administrative
law.
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tion in light of congressional opinion manifested through the veto.
The legislative veto, therefore, is a direct means for Congress to
oversee executive action taken pursuant to broad delegations of stat-
utory authority.

The interactions between Congress and administrative agencies
pursuant to a legislative veto are important to understanding the
operational effects of the congressional veto technique. Whether the
opportunity for subsequent review of administrative action will de-
crease the pressure on Congress to enact more specific legislation
delegating rulemaking power to executive agencies; whether legisla-
tive vetoes create an additional source of delay because of the laying
period or congressional intransigeance; whether irreconcilable dis-
agreements over policy between Congress and the agency may cause
long-term impasses; and whether agencies that are empowered to do
so will shift to adjudicatory decision making in lieu of rulemaking
because of increased interference by Congress through a legislative
veto are fundamental issues involved in appraising the operational
effects of legislative vetoes on administrative decision making. 198

The existence of a legislative veto may compel Congress to ig-
nore subsequent opportunities to resolve issues arising from admin-
istrative action, preferring instead to react to the agency's policy
initiatives. Coupled with congressional difficulty in establishing
policy by statute, legislative vetoes may encourage Congress to enact
broader delegations of authority than it would in the absence of veto
authority. If Congress, as a result of this argument, promulgates
broader legislative authority to the Executive, the legislative veto
will produce a net increase in congressional control over administra-
tive action only insofar as the veto actually incites a scrutinizing
review of agency initiatives. Because of limitations on time and
congressional resources, however, legislative vetoes may not pro-
duce the detailed study of administrative action that their propo-
nents envision. Congress, if legislative vetoes cause broader
delegations of congressional authority, will therefore find itself in
the untenable position of having even less control over executive
activity than it presently possesses in the absence of a legislative
veto.

The laying period within congressional vetoes may cause an-

198. See generally Bruff & Gelihorn, supra note 58, at 1379-80 (discussing policy issues
surrounding legislative veto provisions).
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other source of delay in the implementation of legislative policy.199

Coupled with the possibility of congressional recesses and adjourn-
ments, the potential for delay can be substantially exacerbated. 2°°

The increased workload on Congress caused by legislative vetoes is
another source of delay. Aside from restricting the thoroughness of
review, the additional work required to review administrative action
may postpone the implementation of congressional policy. Because
Congress has at most several days to review executive action that
may have taken an agency years to effectuate, the prospects of thor-
ough and expeditious review by Congress pursuant to a legislative
veto is greatly diminished.

A related operational effect to the problem of delay is that the
veto process may cause an irreconcilable impasse between Congress
and the agency over differing views of legislative policy.201 If Con-
gress vetoes an administrative action, the agency may retreat and
fail to draft a new set of regulations that comports with the congres-
sional intent in enacting the veto. Congress would be unable to
force the agency to reformulate a new position resulting in a policy
impasse where the implementation of administrative programs may
be significantly delayed or entirely circumscribed.

Legislative vetoes have the effect of enhancing negotiation and
compromise over the substance of legislative policy between admin-
istrative agencies and congressional oversight committees.20 2 Aside
from involving Congress in the daily administration of executive
programs, the political pressure caused by continuous oversight and
negotiation may cause those agencies who are empowered to do so
to shift to adjudicatory decision making rather than rulemaking.20 3

The increased secrecy of interbranch negotiation may also erode the
effectiveness of the notice and comment procedure of rulemaking
and enhance the influence of special interests who are able to capi-
talize on the additional opportunity to control administrative action
through the legislative veto process.2 Such a result would seriously

199. Id at 1414-17.
200. Id. at 1416. The authors advise that the problem of increased delay through legis-

lative recesses and adjournments can be solved by tying the length of the laying period to the
calendar year or the fiscal year and not the "legislative" year. Id

201. Id at 1379.

202. Id. at 1409-14.

203. See Pillsbury Co. v. FTC, 354 F.2d 952, 963-64 (5th Cir. 1966).
204. See Bruff& Gellhorn, supra note 58, at 1412-14.
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undermine the procedural due process protections ingrained in the
Administrative Procedures Act.

Congressional vetoes, contrary to the claims of their propo-
nents, may also erode political accountability within the administra-
tive process.20 5 Because legislative vetoes promote negotiation
between congressional staff and agency personnel over proposed ad-
ministrative action, political decision making is conducted in secret.
Secret negotiation and compromise are anathemas to political ac-
countability. Yet, the desire to overcome impasse between Congress
and administrative agencies over the substance of a proposed rule
forces the parties to negotiate alternatives in private to avoid the
pressures of public scrutiny. Legislative vetoes, therefore, may actu-
ally decrease political accountability in the administrative process
and consequently increase the influence of special interests and their
spokesmen in Congress.2°

V. CONCLUSION

The holding in Chadha is too broad. The Chadha Court's lit-
eral interpretation of the lawmaking process outlined in article I,
bicameralism, and presentment to the President may preclude the
design and implementation of a congressional oversight device
which, although not strictly following the lawmaking scheme of arti-
cle I, would otherwise conform to the separation of powers doctrine,
constitutionally balance the competing roles of the President and
Congress, and enhance the efficiency and accountability of the ad-
ministrative process. The holding in Chadha should be used as a
guide, not as an obstacle, to the development by Congress of an
administrative oversight technique which reasserts congressional in-
fluence in governmental decision making.

Legislative vetoes fail to enhance the overall efficiency of the
administrative process, decrease the political accountability of ad-
ministrative action, impede the attainment of reasoned administra-
tive decision making and preclude the expeditious implementation
of legislative policy. Partially as a result of the Supreme Court's
holding in Chadha, congressional vetoes are also subject to criticism
because they violate the principle of separation of powers, bicamer-
alism, judicial review of administrative action, emerging notions of

205. Id at 1417-20.
206. ld at 1433-37.
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procedural due process in administrative decision making, and vari-
ous specific constitutional provisions. The legal arguments against
and the operational disadvantages of the legislative veto weigh sig-
nificantly against its use as a device to oversee executive discre-
tion.2 °7 Notwithstanding the holding in Allstate, congressional
vetoes may withstand constitutional analysis when applied to situa-
tions of reverse legislation.2 °8 Yet, the operational problems associ-
ated with legislative vetoes persist notwithstanding any limited,
constitutionally permissible situations in which the congressional
veto may apply.

Because the disadvantages of the legislative veto are intrinsic to
its very nature, it will be difficult to design a veto-type technique
which can overcome all the inherent operational problems and the
holding in Chadha. The purpose behind legislative vetoes, to main-
tain the balance of power between the executive and legislative
branches of government, however, is laudable given the historical
growth of executive power at the expense of congressional influence
and control in governmental decision making. Congress, to main-
tain a balance of power with the Executive, must reassert its consti-
tutional authority through means which will be both
constitutionally acceptable and operationally effective. The legisla-
tive veto, however, fails to achieve these goals.

207. Although the legislative veto is an ineffective and unconstitutional oversight tech-
nique, other congressional devices are available to supervise executive discretion. See Kai-
ser, Congressional Action to Overturn Agency Rules.- Alternatives to the "Legislative Veto, " 32
AD. L. REv. 667 (1980), in which the author explains some statutory and nonstatutory tech-
niques in lieu of the legislative veto. Such statutory techniques as (i) direct statutory over-
rides of administrative action, (2) alterations of agency jurisdiction, and (3) appropriations
legislation are described. Id at 669-96. The effectiveness of nonstatutory techniques such as
(1) mandating agency consultations with Congress, (2) oversight hearings, (3) direct negotia-
tion, and (4) prior notification requirements are examined to measure their utility as over-
sight mechanisms in lieu of congressional vetoes. Id at 704-09. However, query the
effectiveness of the above oversight mechanisms.

208. See supra notes 58-63 and accompanying text. The Chadha Court's interpretation
of the constitutionality of legislative vetoes may preclude even the use of congressional ve-
toes in situations, such as reverse legislation, where the powers and duties of the executive
branch and Congress are preserved although their respective roles are merely reversed.
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TABLE 1
CLASSIFICATION OF CONGRESSIONAL REVIEW ACTS

ACCORDING TO YEAR AND NUMBER OF

PROVISIONS

Year # of Acts # of Provisions

1932 1 2
1933 1 1
1936 1 1
1939 2 2
1940 1 1
1941 1 1
1942 2 2
1943 1 1
1944 3 3
1945 1 I
1946 3 4
1947 1 1
1948 2 2
1949 4 4
1950 0 0
1951 3 3
1952 3 4
1953 3 3
1954 4 4
1955 2 2
1956 6 6
1957 4 4
1958 6 7
1959 3 3
1960 2 2
1961 7 8
1962 7 8
1963 2 6
1964 7 10
1965 5 7
1966 5 7
1967 4 7
1968 4 6
1969 6 10
1970 11 17
1971 7 10
1972 11 19
1973 14 20
1974 25 39
1975 21 58

TOTALS 196 295

Source: C. NORTON, CONGRESSIONAL REVIEW, DEFERRAL AND DISAPPROVAL OF

EXECUTIVE AcTIONS: A SUMMARY AND INVENTORY OF STATUTORY AU-
THORITY (1976) (Congressional Research Service Rep. No. 76-88G).
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Appendix A *

PROCEDURAL FEATURES OF

LEGISLATIVE VETOES, 1932-1975

[Vol. 15:307

Number
of

Provisions

A. Salient Procedures Involving the Whole
Senate and House of Representatives
1. Deferral of Executive action for a fixed time

period after notification of both Houses .......
2. Concurrent resolution (approval or disapproval)
3. Resolution of disapproval passed by either

Senate or House .......................
4. Concurrent resolution terminating activity prior

to the passage of a specific time period ........
5. Joint resolution, concurrent resolution, or bill

authorizing or directing executive action .......
6. Bill passed by both Houses approving,

contravening, or rescinding executive proposals.
7. Prior notification of both Houses without a

laying period ..................................

B. Salient Procedures Involving Congressional
Committees
1. Executive action deferred after notification of

appropriate committees (or joint committees) of
both H ouses ...................................

2. Advance approval of proposed executive action
by appropriate committees of both Houses ......

3. Advance approval of proposed executive action
by joint comm ittee .............................

4. Advance disapproval of proposed executive
action by committee resolution in either House

5. Consultation with appropriate committees of
both H ouses ...................................

* The information contained in Appendix A is condensed from tabulations found in
C. NORTON, CONGRESSIONAL REVIEW, DEFERRAL AND DISAPPROVAL OF EXECUTIVE

ACTIONS: A SUMMARY AND INVENTORY OF STATUTORY AUTHORITY 9-12 (1976)
(Congressional Research Service Rep. No. 87-88G). See also Justice White's appendix to
his dissent in Chadha, 103 S. Ct. 2764, 2811-17 (1983) (White, J., dissenting) (cataloging
statutes with provisions authorizing congressional review).
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6. Submission of data to and "come into
agreement" with appropriate committees of both
H ouses ......................................... 20

7. Appropriate committee of either House
recommends to parent body disapproval of
proposed executive action within specified time
lim it ......................................... 2

8. Appropriate committee or committees of either
or both Houses direct executive to take certain
actions ......................................... 2

C. Time Periods Allottedfor Congressional Approval,
Disapproval or Silent Consent by Review and
Deferral Provisions
No time limit -57
Fixed Time Periods
1. 5-20 days - -26
2. 25-45 days - -93
3. 60-180 days - -77
4. Current Cong.

session - - 2
5. Current and next

Cong. session - - 6
6. Three years - - I
TOTAL fixed time

period - 205
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Appendix B *

CATEGORIZATION OF LEGISLATIVE VETOES

ACCORDING TO SUBJECT MATTER

Primary Subject Matter

1. M ilitary Services .................................
2. Public Works and Buildings .......................
3. Interior ...........................................
4. Foreign Affairs ....................................
5. National Aeronautics and Space Administration ...
6. Executive Reorganization .........................
7. A griculture .......................................
8. Atom ic Energy ....................................
9. Im m igration ......................................

10. National Science Foundation ......................
11. Education .........................................
12. Transportation ....................................
13. Disposal of Stockpiles and Surplus Goods and

M aterials .........................................
14. District of Columbia ..............................
15. F inance ...........................................
16. Labor Relations and Private Pensions .............
17. Economic Regulation (price and wage controls) ...
18. General Government and Miscellaneous ..........

TOTAL ACTS ...................................

Number of
Acts

28
27
24
22
19
15
11
7
5
5
4
4

3
3
3
3
2

11
196

* The information contained in Appendix B is condensed from tabulations found in
C. NORTON, CONGRESSIONAL REVIEW, DEFERRAL AND DISAPPROVAL OF EXECUTIVE

ACTIONS: A SUMMARY AND INVENTORY OF STATUTORY AUTHORITY 9-12 (1976)
(Congressional Research Service Rep. No. 87-88G). See also Justice White's appendix to
his dissent in Chadha, 103 S. Ct. 2764, 2811-17 (1983) (White, J., dissenting) (cataloging
statutes with provisions authorizing congressional review).
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