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PAIN?

I. INTRODUCTION

A. History and Development

On August 1, 1983, a new set of amendments to the Federal
Rules of Civil Procedure became effective.' Although these amend-
ments affected approximately a dozen rules, the most controversial
additions and revisions occurred in the certification of motions and
other papers by attorneys,2 pretrial procedure,3 and discovery.4 A
unique aspect of the 1983 rules is that they came closely on the heels

1. Order Amending the Federal Rules of Civil Procedure, 51 U.S.L.W. 4501 (U.S.
Apr. 28, 1983). The existing procedures by which rules and rule amendments are now
drafted, reviewed, and promulgated is covered by 28 U.S.C. § 331 (1982) and 28 U.S.C.
§ 2072 (1982). At the base of the rulemaking structure are the Advisory Committees for the
civil, criminal, appellate, and bankruptcy rule areas. The reporter of each committee
prepares reports, memoranda, and suggested draft rules. The full Advisory Committee re-
views and if necessary revises the reporter's draft. The Committee draft is then circulated
for comment by the bench and bar. The Advisory Committee may also schedule public
hearings on the proposed changes. Once the comments have been received and reviewed,
the Committee may once again revise its draft. Upon completion of this process, the rules
are transmitted to the Standing Committee on Rules of Practice and Procedure of the Judi-
cial Conference of the United States who may in turn make changes of its own or return
them to the Advisory Committee. The full Judicial Conference of the United States, chaired
by the Chief Justice of the Supreme Court, then reviews the proposed amendments. Next,
the Supreme Court reviews the rules and passes them on to Congress who may permit them
to go into effect by taking no action for a specified period, generally 90 days. Congress may,
on the other hand, amend or reject any or all of the rules or it may defer their effectiveness
for however long it elects. W. BROWN, FEDERAL RULEMAKING: PROBLEMS AND POSSIBILI-
TIES 5-8 (1981).

2. FED. R. Civ. P. 7, 11.
3. FED. R. Civ. P. 16.
4. FED. R. Civ. P. 26.
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of the 1980 amendments5 whose thrust was identical to the major
concerns expressed by the 1983 amendments.

The purpose of the 1980 amendments was to ameliorate discov-
ery abuses by giving the judiciary greater control over pretrial dis-
covery proceedings6 and by making sanctions more directly
applicable to abuses of discovery.7 However, the amendments
proved inadequate to deal with the flaws inherent in the discovery
process. Within ten months after the 1980 amendments' effective
date, the Advisory Committee on Federal Civil Rules had promul-
gated a new set of rules to cope with discovery abuse by providing
for stiffer sanctions and more elaborate judicial control over the pre-
trial phase, thus partially fulfilling the prophecy of Mr. Justice Pow-
ell expressed in his dissent to the order transmitting the 1980
amendments to Congress.8 Powell noted that the changes sought to
be implemented by the amendments fell short of what was needed
to effectuate true reform in the civil litigation area.9 Powell warned
"that Congress' acceptance of these tinkering changes will delay for
years the adoption of genuinely effective reforms . . . . Favorable
congressional action on these amendments will create complacency
and encourage inertia."'"

5. See Order Amending the Federal Rules of Civil Procedure, 446 U.S. 997 (1980). A
brief chronological history of the 1983 amendment follows. A June 1981 preliminary draft
of the proposed amendments was published for comment. Public hearings were held in
Washington, D.C. on October 16, 1981, and in Los Angeles, California on November 6,
1981. The Advisory Committee on Civil Rules submitted its final draft of the proposed
amendments to the Standing Committee on Rules of Practice and Procedure on March 9,
1982. After revision, the Standing Committee recommended that the proposed amendments
be approved by the full Judicial Conference of the United States. The Conference approved
the rules at its fall semiannual meeting in September 1982 and transmitted them to the
Supreme Court. On April 28, 1983, the Court adopted the proposed amendments effective
August 1, 1983, and authorized the Chief Justice to transmit them to Congress. See supra
note 1 (Order Amending the Federal Rules of Civil Procedure). The proposed rules with
Advisory Committee notes are printed at 97 F.R.D. 165-244 (1983).

6. FED. R. Civ. P. 26(f) advisory committee note. See infra text accompanying notes
66-71.

7. FED. R. Civ. P. 37(g) advisory committee note. This subdivision authorized an
award of expenses including attorney fees against the party who fails to participate in good
faith in the framing of a discovery plan. This rule was added as the complementary enforce-
ment provision to rule 26(0.

8. Order Amending the Federal Rules of Civil Procedure, 446 U.S. 997 (1980) (Pow-
ell, J., dissenting).

9. Id at 997-98. The American Bar Association proposals, which were more compre-
hensive in nature and closely aligned to Powell's views on procedural reform, were rejected
by the Standing Committee on Rules of Practice and Procedure. Id at 998.

10. Id. at 1000.
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Justice Powell's prognosis proved true, at least in one respect.
The changes wrought by the 1980 rules were ineffectual in eradicat-
ing the ills of discovery. However, the Advisory Committee did not
sit idly by and allow the problem to deteriorate."l It responded with
a new slate of proposed amendments targeted toward effective re-
form of the discovery mechanism and the pretrial phase.' 2 With a
new set of reformatory measures fresh on the scene, the question,
which remains to be answered, is whether the new rules, acting to
supplement the anemic 1980 provisions, can properly limit and con-
trol the discovery and pretrial processes.

B. An Overview of the 1983 Amendments

A generic overview of the new amendments reveals some of the
goals and objectives implicit in this most recent set of changes. The
pervasive undercurrent of the rules is the quest for more efficient
case management. This is consistent with the spirit of the federal
rules, that being "the just, speedy, and inexpensive determination of
every action."' 3 Within this broad, underlying theme of efficiency,
three areas of focus may be identified. These points, which are dis-
cussed in detail below, manifest themselves throughout the new
rules.

One of the most striking observations about these amendments
is the Advisory Committee's preoccupation with sanctions. Sanc-
tions have been a part of the federal procedural scheme since the
promulgation of the initial Federal Rules of Civil Procedure.' 4

They gained a new prominence with their scholarly treatment in the
late 1950s, 15 and they received measurable attention in both the

11. Justice Powell's stinging comments should have sounded an ominous warning to
the rulemakers for two reasons. First, the order transmitting proposed rules to Congress for
review is a part of the mundane procedural business of the Court and rarely elicits any
opinion by individual justices much less a dissenting statement. Second, Powell's remarks
take on special significance in the light of his past experience as president of the American
Bar Association for the 1964-1965 term and as president of the American College of Trial
Lawyers for the year 1969-1970, thus perhaps making him more keenly aware of the chal-
lenges facing not only the bench but also the bar in procedural reform.

12. FED. R. Civ. P. 7, il, 16, 26, 52, 53, 67, 72, 74, 75, 76.
13. FED. R. Civ. P. 1.
14. See Rules of Civil Procedure for the District Courts of the United States, 308 U.S.

663, 676 (1937) (rule 11);id at 704 (rule 30(g)); id. at 710-13 (rule 37); id. at 736 (rule 5 0(g)).
15. See Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 COLUM. L. REV. 480

(1958).

19841 889
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1970 amendments 6 and again in the 1980 amendments1 7 to the fed-
eral rules. Notwithstanding this progression, in the words of one
commentator, sanctions in the 1983 amendments "have moved
center-stage." '

8

A second dominant theme characteristic of the recent amend-
ments is more expansive judicial control of the litigation process.
Not only do the provisions give the judge greater control, but they
also allow him to assert that control at an earlier stage than previ-
ously authorized. A necessary corollary attaches to this "expanding
judiciary" theme-the control element of the rules shifts from attor-
ney to judge, as evidenced by the proliferation of sanction provi-
sions in the amendments. In this regard, the procedural arena seems
to be evolving from a self-policing entity with lawyers bearing the
bulk of responsibility for its efficient operation to a system where the
bench serves as benevolent overseer with numerous penalties at its
disposal to whip recalcitrant counsel into shape.

A third common denominator which manifests itself in these
rules is a move, whether concerted or unintentional, away from sim-
plicity and uniformity, which were important goals of the original
drafters of the federal rules.' 9 It is apparent from a cursory glance
that the new changes are replete with complexities. For instance,
the expanded pretrial provisions have added several intermediate
levels of consultation with any number of conferences and hearings
to be held or orders to be issued at each level. This has prompted
one critic to charge that these labyrinthine procedures will "become
the modem counterpart of common-law special pleading if too
much emphasis [is] placed on factual and legal detail prior to
trial."

20

Uniformity is offended by the amendments in that they have
provided for local rule deviations in the pretrial phase. The drafters
seem to take the approach that procedures should be tailored to the
particular case, often on an ad hoc basis. If local court rules are

16. See Order Amending the Federal Rules of Civil Procedure, 398 U.S. 979, 1002
(1970).

17. See Order Amending the Federal Rules of Civil Procedure, 446 U.S. 997, 1009
(1980).

18. Burbank, Sanctions in the Proposed Amendments to the Federal Aules of Civil Proce-
dure: Some Questions About Power, 11 HOFSTRA L. REV. 997, 999 (1983).

19. Subrin, The New Era in American Civil Procedure, 67 A.B.A. J. 1648, 1649-50
(1981).

20. Id. at 1649.
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promulgated and cases are dealt with procedurally on an ad hoc
basis, the federal rules will cease to serve as a uniform model for the
states.2

II. A COMPARATIVE ANALYSIS OF THE 1983 AMENDMENTS

Although this recent set of amendments to the federal rules af-
fected approximately a dozen rules, the substantial impact was felt
in three main areas: the certification of motions and other papers as
set out in rules 722 and 11;23 extensively revised pretrial procedures
in rule 16;24 and pretrial discovery by way of newly created rule
26(g)25 as well as revised rule 26(b)(1). 2 6

A. Rules 7 and II.- New Certication Requirements

The amendments to rules 7 and 11 make seemingly innocuous
changes in the procedures one must comply with before signing a
pleading, motion, or other paper.27 Under the old version of rule 11,
an attorney's signature certified that he had read the document and
that to the best of his knowledge, information, and belief it was sup-
ported by valid grounds, and furthermore, that it was not interposed
for delay.28 Moreover, according to the former rule an attorney
could be subject to disciplinary proceedings only for a willful viola-
tion of the certification requirements.29 Under the current rule, an
attorney, by signing the document, certifies that to the best of his
knowledge, information, and belief 'formed after reasonable in-
quiry," the pleading, motion, or other paper is "well grounded in
fact and is warranted by existing law or a good faith argument for
the extension, modification, or reversal of existing law," and that it
is not interposed for delay or any other improper purpose.3"

The "reasonable inquiry" test imposes a more stringent stan-
dard upon the lawyer than the previous good faith language. As a

21. Id at 1650.
22. FED. R. Civ. P. 7.
23. FED. R. Civ. P. 11.
24. FED. R. Civ. P. 16.
25. FED. R. Civ. P. 26(g).
26. FED. R. Civ. P. 26(b)(1).
27. Additionally, rule 7(b)(3) provides that "[aIll motions shall be signed in accordance

with Rule I." FED. R. Civ. P. 7(b)(3).
28. Fed. R. Civ. P. 11, 28 U.S.C. app. 407 (1976).
29. Id.
30. FED. R. Civ. P. 11 (emphasis added).

1984] .891
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result of broadening the scope of the standard, the Advisory Com-
mittee contemplates that a greater number of situations will come
within the rule's purview. 3' The Committee stresses that "reason-
able inquiry" entails a prefiling inquiry into both the legal and fac-
tual bases of the asserted claim, response, or objection.3 2  In
addition to this revision, the reference to "willful violation" of the
certification requirements has been deleted.

Amended rule 11 requires the courts to impose sanctions on
anyone who signs a motion, pleading, or other paper in violation of
the certification requirements.3 3 The Advisory Committee's intent is
that revised rule 11 will reduce judicial reluctance to impose sanc-
tions on violators. To this end, the drafters have given the judge a
broad range of sanctions from which to choose, 34 as well as giving
him the option to impose such sanctions upon the attorney, the
party, or both.35 While these factors weigh in favor of imposition of
sanctions, the mandatory nature of the rule, the demonstrated un-
willingness of judges to impose sanctions,36 and the fear that sanc-
tions will chill an attorney's zeal in pursuing creative legal or factual
theories may make the utilization of sanctions less palatable to the
bench than the Advisory Committee hopes.

B. Rule 16 Expanded Pretrial Procedures

The 1983 amendments to rule 16 mark the first revision of the
rule since the federal rules were promulgated in 1938. The degree of
change which has occurred in litigation practice within the past
forty-five years dictated an extensive modernization process for rule
16. Empirical studies conducted prior to the drafting of the 1983
amendments suggested that lawyers and judges alike were in agree-
ment that greater judicial control over pretrial discovery would sig-

31. FED. R. Civ. P. II advisory committee note.

32. Id.

33. FED. R. Civ. P. 11.

34. Rule 11 provides in part: "If a pleading, motion, or other paper is signed in viola-
tion of this rule, the court . . . shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction . . . ." Id (emphasis added). This language implies
that any available sanction may be invoked so long as it is not disproportionate to the viola-
tion committed.

35. Id

36. R. RODES, K. RIPPLE & C. MOONEY, SANCTIONS IMPOSABLE FOR VIOLATIONS OF
THE FEDERAL RULES OF CIVIL PROCEDURE 65 (1981).

[Vol. 15:887
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nificantly benefit the management of complex litigation.3 7

Additionally, judges emphatically agreed that the foremost cause of
trial protraction was inadequate pretrial preparation.38

The substantially "new" rule 16 has been revised in three major
areas. First, the objectives of the pretrial conference, as well as
those items to be discussed at the conference, have been broadened
in scope and diversified in subject. The stated objectives of the pre-
trial conference reflect the Advisory Committee's focus on effective
case management by encouraging more thorough preparation, 39 by
seeking to establish early and continuous control in order to avoid
undue protraction, 4° by discouraging dilatory pretrial tactics, 4' and
by aiding in the settlement of the case.42

The Committee has expanded the list of topics to be discussed
at the pretrial conference. The revised section suggests that the par-
ties, their attorneys, and the judge discuss the possibility of "elimi-
nation of frivolous claims or defenses" 43 at the conference level,
either by motion of the parties or upon the court's own initiative.
The Advisory Committee note intimates that this may be accom-
plished without resort to motion for a summary judgment.' Em-
phasis is also placed upon the consideration of use of settlement or
other extrajudicial measures to resolve the case prior to trial.45 The
structure and content of the pretrial order is an additional item to be
discussed at the conference.46 Furthermore, special attention is to
be given to the need for developing specialized procedures to more
effectively deal with complex or extraordinary litigation.47 Also,
rule 16(c) provides that at least one of the attorneys for each party
present at the conference "shall have authority to enter into stipula-
tions and to make admissions regarding all matters that the partici-
pants may reasonably anticipate may be discussed. 48  These

37. G. BERMANT, J. CECIL, A. CHASET, E. LIND & P. LOMBARD, PROTRACTED CIVIL

TRIALS: VIEWS FROM THE BENCH AND BAR 56 (1981).
38. Id
39. FED. R. CIv. P. 16(a)(4).
40. FED. R. CIV. P. 16(a)(2).
41. FED. R. CIV. P. 16(a)(3).
42. FED. R. Clv. P. 16(a)(5).
43. FED. R. Civ. P. 16(c)(1).
44. FED. R. Civ. P. 16 advisory committee note.
45. FED. R. Civ. P. 16(c)(7).
46. FED. R. Civ. P. 16(c)(8).
47. FED. R. Civ. P. 16(c)(10).
48. FED. R. CIv. P. 16(c).

19841
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changes were effected to meet the criticisms leveled at the pretrial
conference-that it was "mere exchange of legalistic contentions,"
"formal agreement[s] on minutiae," "unnecessary and time-consum-
ing," and ritualistic and of minimal value where the participating
attorneys have no authority to negotiate or make binding deci-
sions.49 The new rule regarding pretrial conferences reflects a shift
in focus from the former rule 16. Under the new version, judicial
management responsibilities are extended to cover the entire pre-
trial spectrum with special consideration given to motions and dis-
covery while the emphasis of old rule 16 was on framing only those
issues which correlated to the trial phase.5"

The second major area of revision, and probably the most sig-
nificant change in rule 16, occurred with regard to scheduling con-
ferences and orders. In an effort to better manage the pretrial phase
of litigation, the Advisory Committee promulgated rule 16(b) which
provides for a scheduling and planning conference between attor-
neys, parties, and the judge.51 After the conference, the judge enters
a mandatory scheduling order which sets out certain time limits for
joinder of parties, 52 amendments of pleadings,53 filing and hearing
of motions,54 and completion of discovery.55

The fixing of time limits for these stages of the litigation process
serves "to stimulate litigants to narrow the areas of inquiry and ad-
vocacy to those they believe are truly relevant and material. 56

Time limits reduce the amount of time required for litigation as well
as the amount of resources invested in litigation.57 Moreover, such
limits force litigants to set priorities among their objectives, attend-

49. FED. R. Civ. P. 16 advisory committee note.
50. For example, former rule 16 provided that issues to be discussed at the pretrial

conference included admissions of facts and documents, amendments to pleadings, and limi-
tation of the number of expert witnesses. While these are indeed trial matters being consid-
ered at the pretrial stage in order to expedite the disposition of the case, the former rule
failed to address true pretrial considerations such as scheduling, use of tailored procedures,
and the agreed course of the litigation itself. Fed. R. Civ. P. 16, 28 U.S.C. app. 407 (1976).

51. FED. R. Civ. P. 16(b).
52. FED. R. Civ. P. 16(b)(1).
53. Id.

54. FED. R. Civ. P. 16(b)(2).
55. FED. R. Civ. P. 16(b)(3).
56. FED. R. Civ. P. 16 advisory committee note (quoting Report of the National Com-

missionfor the Review ofAntitrust Laws and Procedures, 80 F.R.D. 509, 535 (1979)).
57. Report of the National Commissionfor the Review ofAntitrust Laws and Procedures,

80 F.R.D. 509, 535 (1979).

894 [Vol. 15:887
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ing to the most important work first .5  The scheduling order proves
the ideal vehicle for the early imposition of realistic time constraints
which will control the tenor of the subsequent proceedings.

The final major revision to rule 16 occurred in the area of sanc-
tions. The newly added rule 16(f) 9 provides for a range of sanc-
tions to be imposed in four types of situations. Sanctions will be
invoked where a party or his attorney fails to obey a scheduling or
pretrial order, fails to appear at a scheduling or pretrial conference,
appears at a conference substantially unprepared, or fails to partici-
pate in good faith in the conferences. 60 The sanctions range from a
preclusion order to a default judgment to an award of attorney
fees.

6 1

While there was no provision in original rule 16 for the imposi-
tion of sanctions, courts enforced the rule with such measures as
were necessary.62 In effect, the rule change expressly ratifies past
practices in this area exercised under the guise of rule 41(b)63 and
the court's "inherent power."" The Advisory Committee's desire is
that express authorization of utilization of sanctions against non-
complying attorneys and parties will encourage a more rigid en-
forcement of the rule.65

C. Rule 26: Discovery Scope and Sanctions

The fact that rule 26 is among the most frequently amended
rules66 illustrates that pretrial discovery, its abuse and overuse, is a
source of consternation among the bench and bar, legal scholars,

58. Id
59. FED. R. Civ. P. 16(f).
60. Id
61. FED. R. Civ. P. 16(f) advisory committee note.
62. See, e.g., Link v. Wabash R.R., 370 U.S. 626, 633 (1962) (upholding district court's

sua sponte dismissal under rule 41(b) after plaintiffs counsel failed to appear at pretrial
conference); Admiral Theatre Corp. v. Douglas Theatre Corp., 585 F.2d 877, 897 (8th Cir.
1978) (holding district court judge did not abuse his discretion in excluding certain exhibits
which were not disclosed in compliance with the court's pretrial orders).

63. FED. R. Civ. P. 41(b).
64. See Link v. Wabash R.R., 370 U.S. 626, 629-32 (1962). But see Societe lnternatio-

nale Pour Participations Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197, 207
(1958). See also Rosenberg, Sanctions to Effectuate Pretrial Discovery, 58 COLUM. L. REV.
480, 483-86 (1958) (arguing that the courts should enforce discovery exclusively by rule 37
without resort to rule 4 1(b) or the "shadowy concept" of inherent power).

65. FED. R. Civ. P. 16(t) advisory committee note.
66. Rule 26 was amended in 1963, 1966, 1970, 1980, and again with the current

amendments.
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and the Advisory Committee. In order to curb abuses of discovery,
the Advisory Committee in 1980 proposed an amendment to rule 26
which was subsequently ratified by the Supreme Court and Con-
gress, whereby the court could order a pretrial conference for the
general framework of discovery including scheduling and limita-
tions placed thereon.67 It was the Committee's belief that abuses
could be prevented by early intervention on the part of the court as
soon as a possibility of abuse arose.68 While the Committee at that
time felt that abuse of discovery was not so widespread a problem
that it required basic changes in the discovery rules, 69 less than a
year later the Committee promulgated amendments to rule 26 which
provided for limitation of the frequency of use of discovery meth-
ods7° and certification requirements for discovery requests, re-
sponses, and objections.71

Rule 26(b)(1) has been amended in order to cope with the ever
growing problem of overuse of discovery. The amended rule pro-
vides that the court may limit the frequency of discovery methods if
it finds that certain "triggering" conditions exist.72 The Committee
has established limiting standards in order to "minimize redun-
dancy," "reduce repetitiveness," and give proper weight to the infor-
mation to be discovered in light of the nature and complexity of the
case and the importance of the issues at stake. 73 The Committee
contemplates that the judge, armed with flexible limiting criteria
and acting as overseer of the discovery mechanism, will effectively
curb overuse of discovery. 74 The old rule, which provided for un-

67. See FED. R. Civ. P. 26(f).

68. FED. R. Civ. P. 26(f) advisory committee note.
69. Id The Advisory Committee had considered a number of changes regarding dis-

covery, including a revision in the scope of discovery (rule 26(b)(1)) and a limitation on the
number of questions which can be asked by interrogatories (rule 33(a)). In the Committee's
opinion, the discovery dilemma, while concededly a serious problem, was not of a nature as
to require such sweeping reformatory measures. Id For a contrary view, see supra text
accompanying notes 8-11.

70. See FED. R. Civ. P. 26(b)(1).

71. See FED. R. Civ. P. 26(g).

72. FED. R. Civ. P. 26(b)(l)(i)-(iii). The courts may limit the use of discovery methods
upon a finding that such discovery requested is unreasonably cumulative or duplicative, or
may be obtained from another more convenient, less burdensome or less expensive source;
that the party seeking discovery had a prior opportunity to obtain the information requested;
or that the requested discovery is unduly burdensome or expensive. Id

73. FED. R. Civ. P. 26(b) advisory committee note.

74. Id

[Vol. 15:887
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limited frequency of discovery methods, may have fostered the abu-
sive practice of overusing discovery.

Newly created rule 26(g) imposes certification requirements
with regard to discovery requests, responses, and objections.75 The
standard adopted is the "reasonable inquiry" test, which is substan-
tially similar to the one utilized in rule 11.76 Thus, the affirmative
duty of inquiry is met if the discovery sought or objected to is rea-
sonable under the circumstances. The Advisory Committee views
the imposition of this standard as a means by which the attorney is
required to shoulder the responsibility for conducting discovery pru-
dently and without abuse.77

The rule explicitly mandates the use of sanctions should an at-
torney sign a discovery request or objection in violation of the certi-
fication requirements.78 The Committee chose to include the
sanction provisions in an effort to curb discovery abuse through as-
sertive judicial control and supervision. As a response to the per-
ceived judicial reluctance to impose sanctions, the Advisory
Committee has given the judge express authority to use sanctions
and indeed requires him to do so.79 Perhaps the sanctions of rule 26
can breathe new life into a rule which, as of yet, has been unproduc-
tive in remedying the deficiencies of the discovery process.

III. THE NEW RULES: PLACEBO OR PANACEA?

Perhaps the most pressing question, in the wake of the adoption
of the new amendments to the federal rules, is whether the changes
made will meet the needs of the bench and bar with regard to effi-
cient case disposition. Since their promulgation in June 1981, the
proposed amendments have generated a wealth of literature ad-
dressing their strengths and weaknesses.8" A survey of this literature

75. FED. R. Civ. P. 2 6(g).
76. See supra notes 27-36 and accompanying text.
77. FED. R. Civ. P. 2 6(g) advisory committee note.
78. FED. R. Civ. P. 26(g).
79. FED. R. Civ. P. 26(g) advisory committee note. The Advisory Committee contends

that this authorization is derivative of rule 37, 28 U.S.C. § 1927 (1982), and the court's inher-
ent power. Id But see supra text accompanying notes 62-65.

80. See Burbank, Sanctions in the Proposed Amendments to the Federal Rules of Civil
Procedure. Some Questions About Power, II HOFSTRA L. REV. 997 (1983); Flegal, Discovery
Abuse. Causes, Effects, and Reforms, 3 REV. LITIGATION 1 (1982); Levy, Discovery-Use, and
Abuse, Myth and Reality, 17 FORUM 465 (1981); Lundquist & Flegal, Discovery Abuse-
Some New Views About an Old Problem, 2 REV. LITIGATION 1 (1981); Porter, Discovery
Abuse." Interrogatories, Sanctions, and Two Proposals to the Federal Rules Which Were Not

1984]
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reveals three main areas of focus: the proliferation of sanctions in
the amendments and their relative utility; the nagging problem of
discovery abuse and the extent to which it infects the litigation pro-
cess; and the propagation of new and additional procedures to more
closely regulate the pretrial phase of the system.

A. Sanctions.- A Paper Tiger?

With the introduction of this newest set of amendments, sanc-
tions have been placed in the showcase. The amendments provide
an arsenal of sanctions for violation of certification requirements for
motions, pleadings, 8' discovery requests, responses, and objec-
tions.82 Sanctions may also be invoked for failure to obey a sched-
uling or pretrial order83 and for failure to appear at,84 to be prepared
to participate in,85 or to participate in good faith in a scheduling or
pretrial conference. 86 The new provisions also authorize the award
of attorney fees against the offending attorney, client, or both.87

Taken together, these provisions equip the judge with an array
of possible sanctions which may be imposed against recusant coun-
sel. However, the reality is that sanctions are seldom sought, that
judges rarely rule on motions for sanctions, and that no substantial
sanctions are imposed if the motion is granted.88 In 1958, after two
decades of practice under the federal rules, Professor Rosenberg
noted that the judiciary had not vigorously employed its power to

Adopted, 17 FORUM 482 (1981); Renfrew, Discovery Sanctions.'A Judicial Perspective, 2 REv.
LITIGATION 71 (1981); Schroeder & Frank, Discovery Reform: Long Road to Nowheresville,
68 A.B.A. J. 572 (1982); Sherman & Kinnard, Federal Court Discovery in the 80's-Making
the Rules Work, 2 REV. LITIGATION 9 (1981); Sofaer, Sanctioning Attorneysfor Discovery
Abuse Under the New Federal Rules. On the Limited Utility of Punishment, 57 ST. JOHN'S L.
REV. 680 (1983); Subrin, The New Era in American Civil Procedure, 67 A.B.A. J. 1648 (1981).

81. FED. R. Civ. P. 7, 11.
82. FED. R. Civ. P. 26(g).
83. FED. R. Civ. P. 16(f).
84. Id.

85. Id
86. Id
87. FED. R. Civ. P. 11, 16(f), 26(g). When the Judicial Conference of the United States

announced the proposals for amendments to the Federal Rules of Civil Procedure in Sep-
tember 1982, The New York Times featured a front page article highlighting the proposals
which authorized the imposition of monetary penalties against attorneys. N.Y. Times, Sept.
27, 1982, at Al, col. 1. No other aspect of the amendments rated such attention. See also
Nat'l L.J., Aug. 22, 1983, at 1, col. 4 (reporting the new and increased penalties lawyers face
for litigation abuses).

88. Sofaer, supra note 80, at 704.
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punish noncompliance with discovery guidelines.8 9 Judges rational-
ized that "the drastic provisions. . . should be invoked only when
deliberate or flagrant attitude is demonstrated."9 A primary reason
for this hesitancy to impose sanctions was stated by Chief Judge
Clark in Gill v. Stolow,91 "In final analysis, a court has the responsi-
bility to do justice between man and man, and general principles
cannot justify denial of a party's fair day in court except upon a
serious showing of willful default."92 These sentiments expressed
over twenty-five years ago are equally valid today as contemporary
commentators93 and empirical studies94 alike continue to reflect sim-
ilar concerns over judicial disinclination to utilize available
sanctions.

In an effort to reduce the judge's unwillingness to sanction the
offending attorney or party, the Advisory Committee has taken a
number of affirmative steps to make the sanctioning process a more
comfortable one. In rule 11, for example, the Committee chose to
delete the requirement that the violation of the rule be willful in
order to trigger sanctions.95 This necessarily supposes that rule 11
sanctions will be available under a broader set of circumstances.
Any violation of the rule will suffice to activate the sanctions.
Judges need not wrestle with whether an infraction was willful or
merely negligent. The Advisory Committee'also created the worka-
ble standard of reasonable inquiry which is more objective in nature
and perhaps an easier standard to apply. Both of these changes
were responsive to critical areas of the rule which the Committee

89. Rosenberg, supra note 15, at 495.
90. Id. (quoting Grimmett v. Atchinson T. & S.F. Ry., II F.R.D. 335, 336 (N.D. Ohio

1951)).
91. 240 F.2d 669 (2d Cir. 1957).
92. Id. at 670. See Rosenberg, supra note 15, at 495.
93. See R. RODES, K. RIPPLE & C. MOONEY, supra note 36, at 85-87; Brazil, Viewsfrom

the Front Lines: Observations by Chicago Lawyers About the System of Civil Discovery, 1980
A.B. FOUND. RESEARCH J. 217, 255-251; Porter, supra note 80, at 487-88; Renfrew, supra
note 80, at 79-80.

94. See generally Sofaer, supra note 80, at 703-06 (digesting the results of two major
empirical studies on imposition of sanctions for abusive discovery tactics).

95. FED. R. Civ. P. 11. Rule II provides in part:
If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative, shall impose upon the person who signed
it, a represented party, or both, an appropriate sanction, which may include an
order to pay to the other party or parties the amount of the reasonable expenses
incurred because of the filing of the pleading, motion, or other paper, including a
reasonable attorney's fee.
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had identified as sources of confusion.96

In rules 11, 16, and 26 the Committee has provided for
mandatory imposition of monetary sanctions, which may include a
reasonable attorney fee against the breaching attorney, party, or
both.97 This revision, manifested in three different rules, has appeal
in several regards. The rules require judges to use sanctions in case
of a violation, thus reducing judicial discretion in the matter. This
translates, at least in the hypothetical mode, into a greater number
of sanctions meted out. Second, the rules give the judge a broader
base of transgressors upon which to impress the penalty. The levy-
ing of sanctions against attorneys, parties, or both is expressly pro-
vided for throughout rule 37,98 and these latest changes to rules 11,
16, and 26 simply bring them in line with the practice under rule 37.
Finally, these revisions provide the judge with an option to impose a
monetary penalty, in lieu of a more onerous sanction such as a pre-
clusion order, default judgment, a struck pleading, or dismissal.

There are a number of inherent advantages in monetary sanc-
tions as opposed to nonmonetary sanctions. Monetary sanctions do
not affect the merits of the litigation in which they are utilized.
Nonmonetary penalties, in the nature of dismissal or default judg-
ments, are generally subjected to a higher standard of scrutiny by
the appellate courts than their monetary counterparts. Monetary
sanctions are flexible in that the amount of penalty imposed may be
tailored to fit the particular case. Furthermore, monetary sanctions
permit the court to target the sanctions at the parties most responsi-
ble for the abuse, whereas a dismissal or preclusion order may fall
upon the innocent client, rather than the actual wrongdoer, the
attorney. 99

Despite the impressive steps taken by the Advisory Committee
to acclimate judges to more aggressive use of their sanctioning pow-
ers, there are persistent doubts as to whether these measures will
reverse judicial attitudes. These doubts are fostered by the intrinsic
problems of the sanctioning process and the structure of the federal
rules. The crushing workload facing United States district court
judges demands that they make judicious use of their precious time.
The imposition of sanctions further depletes that scarce judicial re-

96. FED. R. Civ. P. 11 advisory committee note.
97. FED. R. Civ. P. 11, 16(f), 26(g).
98. See FED. R. Civ. P. 37(a)(4), 37(b)(2)(E), 37(d), 37(g).
99. Sofaer, supra note 80, at 706-10.
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source. Thus, even when it is clear that a sanction is warranted, the
judge can rarely afford the time to go through the steps necessary to
impose sanctions. I°° This reason, perhaps as much as any, militates
against the mandatory imposition of sanctions.

The mandatory character of the rules does not give judges the
opportunity to allow for practical and equitable considerations
which may well counsel against the invocation of a sanction. This
dilemma has at least two possible resolutions. The judge may
choose to turn his head and purposefully disregard violations of the
rules which would circumscribe the rationale behind mandatory
sanctions, or he may adhere to the letter of the rules and mete out
sanctions for any violation which will further burden his already
heavily taxed docket. A third intermediary solution would allow
the judge to impose sanctions only where there is a finding of bad
faith, willfulness, or gross professional negligence.' 0' This final al-
ternative would do great violence to the spirit of the new amend-
ments which, above all else, seek to establish a consistent pattern of
enforcement of the federal rules. While consistency is indeed a goal
worthy of the Advisory Committee's efforts, a cursory review of the
countervailing considerations leads one to the conclusion that com-
pulsory sanctions will be a continuing source of problems and that
sanctions are best left to the trial court's discretion.

Sanctions have been available to the bench since 1938, yet
judges have consistently failed to conscientiously employ the varied
remedies available to curb discovery abuse, prevent dilatory litiga-
tion tactics, and penalize violations of certification requirements. A
primary cause of the infrequent invocation of sanctions is the in-
grained attitude of the judiciary toward sanctions and the sanction-
ing process.

Commentators have noted the judiciary's peculiar distaste of

100. Id at 717-18.

101. See National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643
(1976) (affirming the district judge's determination that dismissal was appropriate in this
case by reason of respondents' "flagrant bad faith" and their counsel's "callous disregard" of
their responsibilities); Societe Internationale Pour Participations Industrielles et Commerci-
ales, S.A. v. Rogers, 357 U.S. 197, 212 (1958) (refusing to affirm a dismissal with prejudice
where petitioner's noncompliance with a pretrial production order was due to inability and
not to willfulness, bad faith, or any fault of petitioner); Cine Forty-Second Street Theatre
Corp. v. Allied Artists Pictures Corp., 602 F.2d 1062, 1068 (2d Cir. 1979) (holding that a
grossly negligent failure to obey an order compelling discovery may justify the severest dis-
ciplinary measures available under the rules).
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discovery conflicts which involve sanctions. 0 2 In a pilot project on
civil discovery, a large number of lawyers reported that many judges
responded to discovery disputes "with an air of undisguised conde-
scension, impatience, or open hostility-implying that involvement
in these kinds of disputes [was] either beneath their dignity or an
unjustifiable intrusion on their time."' 3 The lawyers expressed
even more concern over judges' leniency in dealing with attorneys
and clients who abuse discovery devices or failed to respond in good
faith to discovery requests."° Some attorneys reported that they
knew of judges who required at least three failures to respond to a
clearly legitimate discovery request before they would even consider
a motion for sanctions. 10 5

The attorneys, by their responses, seemed to indicate they
would welcome a greater guiding hand in this area. For example, of
the attorneys surveyed in the pilot project, eighty percent favored
increased use of sanctioning power. °6 That figure rose to ninety
percent among "big case" lawyers. 107

The negative attitude of the judiciary toward sanctions is evi-
denced by the perceptions and beliefs of judges themselves. One

102. Brazil, supra note 93, at 245-46; Sofaer, supra note 80, at 716-19.
103. Brazil, supra note 93, at 245-46.
104. Id. at 248. This generalization is not meant to imply that all judges flagrantly disre-

gard discovery abuse or fail to take appropriate action. One representative of those falling
outside the generalization is Judge Robert Porter, United States District Judge for the
Northern District of Texas. Porter, confronted with a long history of time-consuming dis-
covery conflicts in the case of SCM Societa Commerciale S.P.A. v. Industrial & Commercial
Research Corp., 72 F.R.D. 110 (N.D. Tex. 1976), expressed his exasperation as follows:

Once again this Court has been called in to arbitrate the no show and no tell dis-
covery games engaged in by the parties to this lawsuit. I should emphasize at the
outset that this is not the only game in town. The fact pattern hereinafter recited
has repeatedly surfaced in other litigation during my tenure on the bench. In fact,
I have often thought if the Federal Rules of Civil Procedure were in effect in 1492
the Indians undoubtedly would have made a motion to suppress Columbus'
discovery.

Id at 11. Porter, who had previously employed a reluctant attitude toward the imposition
of rule 37 sanctions, noted that "[a]pparently my prior policy ... did not work. Henceforth
I will embark on a different course liberally using the full range of Rule 37 sanctions in
appropriate circumstances." Id at 112.

105. Brazil, supra note 93, at 248. A study conducted for the Justice Department simi-
larly concludes that judges are reluctant to impose ganctions until the delinquent party has
had a second chance to comply with the discovery request. C. ELLINGTON, A STUDY OF

SANCTIONS FOR DISCOVERY ABUSE 65 (1979).
106. Brazil, supra note 93, at 248.
107. Id "Big case" lawyers are defined as those lawyers whose median-sized case in-

volves $1,000,000 or more. Id at 223 n.7.
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commentator observed that judges are not convinced that sanctions
will deter abuses of the system.'°8 Some of the reasons proffered for
this disbelief are the knowledge that the group of cases requiring
remedial sanctions is but a small sample and is not representative of
the system, that some degree of excess must be tolerated in an ad-
versary system, and that sanctions imposed on an ad hoc basis will
not significantly affect attorney behavior. 109

In addition to their concern that sanctions are ineffective,
judges may well be concerned that their imposition of sanctions for
questionable discovery tactics and noncompliance with certification
requirements may chill the attorney's zeal or creativity in pursuing
imaginative factual or legal theories. Also, the judge may view
sanctions against the attorney as counter-productive. Sanctioning a
lawyer may convert the atmosphere in which a judge operates from
one of cooperation to one of combativeness, thus extending the time
and increasing the expense necessary for a just disposition of the
cause. 10

A collateral issue to the sanctioning process which appears to
be problematical is the satellite litigation which will be spawned by
the imposition of sanctions. The Advisory Committee recognizes
that the cost in time and dollars of sanction proceedings might out-
weigh the benefits derived therefrom if the court does not seek to
limit the scope of such proceedings."' The Committee gives little
guidance in this area, suggesting only that the procedure must obvi-
ously comport with due process and that the particular format
should depend on the circumstances of the situation and the severity
of the sanction considered.' 2

Until the 1983 amendments, the basic source of sanctioning au-
thority was rule 37.' 1

' That rule provides adequate machinery to
cope with discovery abuses only if it is utilized. One commentator
has said, "Scattering sanctions through four other rules is not likely
to serve much of a purpose in light of the fact that sanctions are not
being used effectively now under existing rule 37. We would do bet-
ter to learn to use what we have rather than build anew."'"14 The

108. Sofaer, supra note 80, at 718.
109. Id.
110. Id. at 717.
111. FED. R. Civ. P. II advisory committee note.
112. Id
113. See FED. R. Civ. P. 37.
114. Schroeder & Frank, supra note 80, at 574.
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Advisory Committee's goal of increased and aggressive judicial con-
trol through a greater frequency of sanctions may be thwarted in the
face of negative judicial attitudes and the nondiscretionary nature of
the new sanction provisions. In view of this, a question arises of
whether the Advisory Committee succeeded in putting some "teeth"
in the rules or are the sanctions, in effect, a paper tiger.

B. Pretrial by Ordeal

The most massive revisions to any of the federal rules occurred
in rule 16.1 l5 The Advisory Committee reworked the pretrial rule
from top to bottom, creating a six-part rule which covers every
phase of pretrial procedure from the initial conference and its objec-
tives to the final pretrial order. 16 The Committee's overall goal was
to bring rule 16 in tune with modern litigation practice."I7 The rule
is characterized by extensive judicial management from the time the
case is placed on the court's docket until it goes to trial. Indeed, the
amount of judicial intervention and interaction proposed by this
rule is somewhat staggering. In fact, this maze of procedural steps
and multiple judicial conferences might well be labeled "pretrial by
ordeal," a loose comparison to the ancient Saxon practice of trial by
ordeal.

In addition to the substantial burden imposed upon the liti-
gants,'I" the judge will be saddled with conducting the initial pre-
trial conferences, the scheduling conference, and the final pretrial
conference as well as issuing mandatory scheduling orders and final
pretrial orders governing the subsequent course of the litigation.
There are those who charge that such an extensive amount of judi-
cial intervention is "an inefficient use of the judge's limited time."' '
In fact, statistics "have been offered to prove that pretrial confer-

115. See FED. R. Civ. P. 16.
116. Rule 16 is divided into six subsections: Subsection (a) gives the court authority to

call pretrial conferences and outlines the objectives of such a conference. Subsection (b)
provides for a mandatory scheduling order to be issued after a scheduling conference. Sub-
section (c) lists in great detail the subjects to be discussed at the pretrial conference. Subsec-
tion (d) directs that any final pretrial conference should be held as close to the trial date as
possible. Subsection (e) provides that an order shall issue after any pretrial conference
which order shall control the subsequent course of litigation. Finally, subsection (f) grants
authority to the trial judge to impose sanctions, including attorney fees, in certain situations.

117. FED. R. Civ. P. 16 advisory committee note.
1 18. See supra text accompanying note 20.
119. Schwarzer, Managing Civil Litigation: The Trial Judge's Role, 61 JUDICATURE 400,

405 (1978).
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ences resul[t] in a net loss of judicial time .... "120

The provision for mandatory scheduling orders' 2' is perhaps
the most significant and certainly the most controversial of all the
revisions to rule 16. The critics claim that, once again, the Advisory
Committee has painted with too broad a brush "by requiring expen-
sive and time-consuming modifications in all federal litigation to
deal with delay and abuse that are significant only in a small pro-
portion of cases."' 122 The required scheduling procedure will add
costs and delay which were not present before. Much like the new
discovery amendments in rule 26, the scheduling conference and or-
der will be particularly useful in the limited brand of case requiring
such supervision, but outside that narrow scope "this broad-scale
mandate is overkill." 23

One commentator has suggested that the force of the schedul-
ing order in complex cases may be diminished significantly by its
indiscriminate use. 124 It is further urged that, despite the Advisory
Committee's directives, scheduling orders will be amended routinely
and therefore become of little consequence in aiding in effective dis-
position of cases.' 25 The mandatory nature of the scheduling order,
which has clothed rule 16(b) with universal applicability, will inevi-
tably result in gross over-administration of the simple run-of-the-
mill civil suit. 126 It has been suggested that administratively burden-

120. Id.
121. FED. R. Civ. P. 16(b).
122. Sofaer, supra note 80, at 700-01.
123. Schroeder & Frank, supra note 80, at 573.
124. Sofaer, supra note 80, at 701.
125. Id at 702. While Judge Sofaer's article does not give any explanation as to why

scheduling orders will be routinely amended, a plausible reason readily presents itself.
Judges, being concerned with the harshness of a strict inflexible scheduling order and with
possible prejudice to the litigants, would rather freely grant amendments to the scheduling
order than risk jeopardizing the integrity of the proceedings.

126. Rule 16(b) cleverly provides for a solution to the over-administration problem. The
rule allows that certain categories of cases may be exempted from the scheduling order pro-
cess by local rules. This provision, however, is wholly inadequate to solve the over-inclusive
deficiencies of rule 16(b). Providing that certain classes of cases may be exempted from rule
16(b), scheduling orders will most likely have the effect of opening a Pandora's box with no
unified discerning criteria to classify one particular case as in or out. Furthermore, the ex-
emption will be invoked only on an ad hoc basis, thus resulting in further waste of judicial
time and resources. It is difficult to imagine a local rule expansive enough to provide for
categorization of all those cases which may be overregulated as a result of having been
subjected to a mandatory scheduling order. The decision as to whether a certain case is
exempted should be left to the district judge's discretion, exercised on the basis of his
firsthand knowledge of the parties and claims.
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some, mandatory scheduling orders may not be the proper form of
judicial supervision needed for complex litigation.' Perhaps the
approach needed is something less in the nature of a rigid strait-
jacket and more in the nature of a flexible, discretionary meeting.

Concern has been expressed over the number of conferences
and planning sessions to which litigants may be subjected during
pretrial. Under revised rule 16, any number of preliminary pretrial
conferences may be called by the judge, a scheduling conference
must be convened, and a final pretrial conference may be called to
formulate the course of the litigation. The statistical results of one
particular survey seem to indicate that pretrial conferences are inef-
fective as efficiency-promoting devices. 128 Conversely, the over-
abundance of pretrial meetings and the mandatory nature of sched-
uling conferences can be viewed as a counterproductive force which
not only fails to promote efficiency but unduly protracts the litiga-
tion process. As Professor Rosenberg has lamented, the negative
findings of these studies allow us to say with more confidence that
the proliferation of pretrial conferences and "other highly touted
court cures and nostrums simply do not improve efficiency."' 129

These same studies indicate that the evidence is inconclusive to es-
tablish that pretrial procedures improve the quality of justice. 130

While the pretrial procedures under scrutiny in these studies
are not identical to those sought to be implemented by the revised
federal rule 16, sufficient parallels exist so as to conclude that the
"cradle to grave" arsenal of pretrial munitions available to federal
district court judges will do little, if anything, to foster efficiency in
case management and will most likely not improve the overall qual-
ity of justice.

If indeed the Advisory Committee's proposals are over-inclu-
sive and inefficient, what alternative methods are available which
more squarely address the problem? It is conceded that active judi-
cial intervention is an important tool in proper case management.
Prudent exercise of this intervention should aid in defining the liti-
gable issues of the case, controlling discovery and other pretrial
strategies to avoid unnecessary expense, and facilitating settlement

127. Sofaer, supra note 80, at 702.
128. Rosenberg, Devising Procedures Thai Are Civil to Promote Justice That Is Civilized,

69 MICH. L. REV. 797, 805 (1971).
129. Id. at 807.
130. Id at 805-07.

906 [Vol. 15:887



FEDERAL RULES OF CIVIL PROCEDURE

or extrajudicial resolution as expeditiously and economically as pos-
sible, while ensuring adequate trial preparation and limiting trial to
irreconcilable matters.' 3' One scholar has suggested that "no reform
of the judicial system is needed to enable the trial judge to perform
these kinds of litigation management functions .... ,,132 He main-
tains that the old version of federal rule 16 gave the judge adequate
authority and discretion to intervene sua sponte in pretrial proceed-
ings. 3 3 Additionally, the Supreme Court has recognized that the
courts have inherent management powers "to control the disposition
of the causes on their dockets .... 1-134

In light of the foregoing discussion, two points need to be
made. First, the elaborate procedures created by amended rule 16
merely provide an express codification of the previously existing au-
thority available under the former rules and common-law prece-
dent. The new rule 16 sounds a hollow ring when one considers that
the massive expansion is merely superfluous and duplicative of that
which existed prior to the 1983 amendments, but was rarely utilized.
One explanation for the judiciary's heretofore reluctance to call
upon its inherent power or the implicit authorization of rule 16 is
the concept that judicial intervention is contrary to the traditionally
accepted notions of the judge's role in the adversary system.135

Judge Marvin Frankel has argued that "[ojur system does not allow
much room for effective or just intervention by the trial judge ....
The judge views the case from a peak of Olympian ignorance.' 36

Frankel contended that "the ignorance and unpreparedness of the
judges are intended axioms of the system . . . . [T]he American
trial judge is a blind and blundering intruder, acting in spasms as
sudden flashes of seeming light may lead or mislead him at odd
times." 

37

Second, the results of the studies previously discussed'38 are not
intended to indict all pretrial procedures. The new pretrial proce-
dures seem to be dependent one upon the other. For example, the

131. Schwarzer, supra note 119, at 402.
132. Id. at 402-03.
133. Id. at 403.
134. Id. (quoting Landis v. North Am. Co., 299 U.S. 248, 254 (1936)).
135. Schwarzer, supra note 119, at 403.
136. Frankel, The Searchfor Truth-An Umpireal View, 123 U. PA. L. REV. 1031, 1042

(1957), cited in Schwarzer, supra note 119, at 402.
137. See Frankel, supra note 136, at 1042.
138. See supra text accompanying notes 128-30.
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mandatory scheduling order seems to rely heavily on a meaningful
scheduling conference. Logically, any fruitful discussion at the
scheduling stage must be prefaced by a preconference meeting at
which the issues to be discussed and activities to be scheduled are
formulated. In turn, the initial pretrial conference provides the best
vehicle for this interchange of ideas. By providing a guide to the
future course of the litigation, the final pretrial conference provides
a means by which the control asserted at the scheduling conference
and through the scheduling order is reinforced just prior to trial. By
their very nature the separate pretrial procedures are inextricably
intertwined; therefore, the mandatory nature of the scheduling order
may run, at least implicitly, to the other sections of rule 16. In this
respect the new pretrial rules are much like the procedures which
were the subject of the studies cited above.'39

It must be reiterated that not all pretrial systems are infirm.
Those procedural systems characterized by a mandatory or implic-
itly mandatory nature will be relatively useless as a tool for effective
case management. A trial judge, however, who prudently and judi-
ciously utilizes pretrial management, based in large part upon the
tenor of the particular litigation before him, will better serve the
ultimate goal of pretrial, the smooth and efficient transition of the
case as it proceeds from filing to pretrial to trial and to its final reso-
lution. In conclusion, the measure of success of expanded rule 16
will not be its pomp and circumstance, but rather the judiciary's
ability to overcome deeply ingrained prejudice against forceful judi-
cial intervention and the judiciary's recognition of those cases which
may be better served by elaborate pretrial attention and those which
are better left untouched.

C. Discovery Abuse.: Fact or Fiction?

Prior to the promulgation of the federal discovery rules, "a law-
suit was viewed as a game or joust in which counsel for each side
strove mightily for his client, and the theory was that justice would
emerge triumphant when the dust of combat settled in the judicial
arena."' 1 The new rules mark an era in which the "sporting theory
of justice" will give way to the "quest for truth." The rules give
litigants the tools with which to obtain information in the exclusive

139. Id.
140. S. SALTZBURG, AMERICAN CRIMINAL PROCEDURE 697 (1984).
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control of the other party by way of discovery. Traditionally, dis-
covery was viewed as the principal vehicle by which "[mjutual
knowledge of all relevant facts" might be obtained. 4 ' In the inter-
vening years since enactment of the federal rules, some critics have
charged that discovery has become a sport of its own. 142 There is no
real dispute that abuse of discovery exists. What is in dispute, how-
ever, is the magnitude of the problem.

In order to narrow our frame of reference, the broad term "dis-
covery abuse" may be separated into problems of overuse and mis-
use of the discovery process. A study on pretrial discovery
conducted in the late 1960s coined shorthand references for these
types of abuses: "tripping" for obstruction of the discovery process
and "pushing" for what is commonly called overdiscovery. 43 Trip-
ping offenses may range from refusal to respond to a deposition or
set of interrogatories to evasive or incomplete answers to such re-
quests, to intentional delay in answering, and even to the more sub-
tle production of documents in disordered form.144 Pushing, the
more "popular" form of discovery abuse, may entail extensive
overuse of discovery rules in order to harass or burden the opposing
party. Often a client who is financially stronger than his opponent
will be able to extort a settlement by making meritless discovery
requests until the financial consequences become so ominous that
the opponent is driven into submission. 145

There are a number of causative factors for discovery abuse.
Foremost among these is the adversarial nature of the litigative pro-
cess. In essence, "adversary pressures and competitive economic
impulses inevitably work to impair significantly, if not to frustrate
completely, the attainment of the discovery system's primary objec-
tives." 146 Counsel is likely to burden opposing counsel with numer-

141. Hickman v. Taylor, 329 U.S. 495, 507 (1947).
142. See, e.g., Brazil, The Adversary Character of Civil Discovery; A Critique and Propos-

als for Change, 31 VAND. L. REV. 1295, 1298-1305 (1978).
143. W. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY PROCESS 117 (1968).
144. Lundquist & Flegal, supra note 80, at 1-3. The latter practice of producing docu-

ments in disordered form was prohibited by the 1980 amendments to the Federal Rules of
Civil Procedure. See FED. R. Civ. P. 34(b).

145. Lundquist & Flegal, supra note 80, at 6.
146. Brazil, supra note 142, at 1303. Edson Sunderland, the distinguished proceduralist

who is credited with having drafted the discovery components of the 1938 federal rules,

observed that the new discovery rules permit each party to call upon his adversary " 'to lay
all his cards upon the table, the important consideration being who has the stronger hand,
not who can play the cleverer game.' " Id at 1299. Professor Brazil notes that, according to
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ous discovery requests, resist reciprocal requests vehemently, and
assent only begrudgingly. Some of the most graphic testimonials to
this adversarial attitude come from attorneys' comments on the sub-
ject: "'Discovery is good for our business but has nothing to do with
justice. Some do-gooder invented discovery and didn't do good
with it. It's unfortunate for the poorer people and I don't like this,
but it's a game we play and we make dollars at it.' 1'7 One attorney
summarized his philosophy for responding to discovery requests as
follows: "'Never be candid and never helpful and make [your] op-
ponent fight for everything.' "148 The previously deceased "sporting
theory of justice" is alive and well and being perpetuated by attor-
neys who view discovery merely as part and parcel of the adversary
process.

Another causative agent of discovery abuse is the fact that at-
torneys feel obligated, and indeed are charged under the code of
professional responsibility, to represent their client "zealously
within the bounds of the law."' 49 When this rationale is coupled
with the spirit of the federal rules governing discovery which calls
for full, fair, and liberal disclosure, the attorney feels duty bound to
pursue each lead or possible avenue to its ultimate conclusion irre-
spective of the ratio for success. This particular problem is brought
into sharp focus when the attorney conducting discovery will not be
the attorney at trial. This dichotomy forces the "discovering" attor-
ney to overdiscover in an effort to ensure that nothing is left uncov-
ered, 50 thus resulting in expensive and perhaps unused discovery.

A final and more devious reason exists for discovery misuse
and overuse. Some time ago law firms began to realize that the
hourly fee basis could aid in transforming the stepchild of the firm,
the litigation department, into an extremely profitable business.
Great amounts of time spent on discovery translated into big dol-
lars. Unlike the contingent fee, the hourly fee provides no incen-
tives for speedy resolution of discovery disputes. On the contrary, it
is in the lawyer's best economic interest to abuse the discovery pro-

the drafters of the rules and the interpretations of the courts, "the primary purpose of the
modern rules of discovery was to secure complete disclosure of all relevant evidentiary in-
formation and to do so by altering the nature of the relationship between the parties during
the trial preparation period." Id. at 1301-02.

147. Brazil, supra note 93, at 250 n.53.
148. Id. at 250 n.54.
149. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 7 (1983).
150. Levy, supra note 80, at 470.
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cess by protracting discovery disputes and by delaying discovery
whenever possible.' 5

Having identified discovery abuse as problematical, the next
logical inquiry is to what extent the problem manifests itself in the
litigation spectrum. The question whether abuse is widespread or
isolated appears to be in irreconcilable dispute. Empirical studies
conducted by the Federal Judicial Center and the Justice Depart-
ment indicate that discovery presents no significant problem in most
federal cases.'52 The Advisory Committee echoed this belief in its
comments to the 1980 amendments to rule 26. "The Committee be-
lieves that abuse of discovery, while very serious in certain cases, is
not so general as to require such basic changes in the rules that gov-
ern discovery in all cases."' 53 In the advisory committee notes to the
1983 amendments, the language reflected a different view: "Exces-
sive discovery and evasion or resistance to reasonable discovery re-
quests pose significant problems."' 54 The frequency of use of
discovery methods was limited in an effort to guard against "run-
away" discovery. '55

While some members of the legal community are quick to cry
''wolf' or rather "discovery abuse," others have chosen to take a
more studied and reflective approach. These individuals suggest
that the critics have overgeneralized and exaggerated "from the nar-
row experience of particular individuals and their particular
problems."' 5 6 They are also concerned that those who choose to
categorize discovery abuse as an all-encompassing problem are
placing too much emphasis on a problem primarily limited to cer-
tain types of cases."'

Professor Wayne Brazil reaches a similar conclusion in a re-
search project which he conducted for the American Bar Founda-
tion on the effectiveness and abuses of civil discovery.5 8 Brazil
concludes that the size and complexity of the case are the main de-

151. Id at 471.
152. Sofaer, supra note 80, at 696.

153. FED. R. COv. P. 26(f) advisory committee note.

154. FED. R. Civ. P. 26 advisory committee note.

155. FED. R. Civ. P. 26(b) advisory committee note.

156. Flegal, supra note 80, at 12.

157. Id. at 12-13.

158. Brazil, Civil Discovery. Lawyers' Views of its Effectiveness, Its Principal Problems and
Abuses, 1980 A.B. FOUND. RESEARCH J. 787.
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terminants defining a situation ripe for abusive discovery tactics.'59

He reasons that in big cases the stakes are high and "[h]igh stakes
generate strong incentives (and, usually, ample resources) both to
use discovery to gain advantages (informational or other kinds) and
to obstruct or complicate an opponent's access to potentially damag-
ing evidence."'' 60

Accepting Brazil's premise as true, it would seem unwise to
draft a broadly applicable set of remedial provisions when those
cases with discovery infirmities represent a small proportion of the
whole.' 6 ' Subjecting the smaller, less complex cases to the same
standards and guidelines as the larger cases would superimpose de-
lay upon an already sluggish legal system. Moreover, such a prac-
tice would result in waste of judicial time and resources.

Assuming arguendo the validity of the big case-small case dis-
tinction, the recent amendments to the federal rules seek to impose a
complicated set of procedures across the board regardless of the
needs of the individual case. One suggested remedy to this dilemma
is to devise a two-track system whereby the smaller, less compli-
cated cases would move on a streamlined discovery track featuring
early trial dates, maximum limitations on the amount of discovery
to be conducted without judicial permission, and deadlines for ex-
change of information. On the other hand, the larger complex liti-
gation might proceed along a track providing for early and
extensive judicial intervention and limitation on the frequency of
use of discovery methods. 62 The goal of the complex litigation
track is that the case receives those procedures particularly tailored
to the tenor of the litigation.

The question of whether discovery abuse exists as a pervasive
problem in cases across the spectrum is an issue incapable of swift
and simple resolution. Practical consideration should be given,
however, to the proposition that the procedure to be accorded in a
given case should be dictated by its special characteristics. Exagger-
ations and overgeneralizations manifested in the federal rules can
only serve to further delay those cases not requiring such elaborate
treatment.

159. Id. at 869.

160. Id. at 873.
161. Id.

162. Id. at 873-74. See Schroeder & Frank, supra note 80, at 572.
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IV. POSTSCRIPT: PRACTICE AND PROCEDURE AND THE NEW

RULES

The 1983 amendments to the Federal Rules of Civil Procedure
represent a conscientious effort by the Advisory Committee to re-
spond to the perceived deficiencies of the litigative process. The
problems are diverse. They range from dilatory pretrial tactics to
abuses of the discovery process, both overuse and misuse. The
Committee's strategy was to provide adequate sanctions and foster
their use. All the while the judiciary stood pat, refusing to call upon
available sanctions in order to stem the tide of abuses.

The Committee logically concluded that more explicit authori-
zation of the judge's sanctioning power would break down judicial
inhibition. The Committee scattered mandatory sanctions in rules
11, 16, and 26 and added new dimensions to the already present
sanctions in a move to convince the bench that there exists broad-
based authorization for frequent and consistent invocation of
sanctions.

Notwithstanding the Committee's conscientious efforts to over-
come judicial reluctance, it is clear that judges have always had ade-
quate authority to sanction abuses of the pretrial or discovery
process. 63 This is evident according to the rules themselves and
Supreme Court cases on the subject. 64 The answer to judicial reluc-
tance is not more sanctions but a reversal of the judicial attitude
regarding existing sanctions. These most recently enacted sanctions
will lie fallow unless judges take a more active role in preserving the
integrity of the judicial system.

Underlying the question of sanctions is the dispute over the fre-
quency of discovery abuse. Although each side can marshal evi-
dence to support its position, both would concede that abuse does
not permeate every case in the litigation spectrum and that the mal-
ady might well be peculiar to the larger, more complex types of liti-
gation. All species of litigation are subject to the new federal rules
governing discovery abuse, resulting in overregulation of the class of
cases to which discovery abuse is not generally attributable. This
dichotomy between small litigation characterized by few discovery
problems and complex litigation frequented by gross discovery
abuse brings into clear focus the merits of a bifurcated regulatory

163. See supra text accompanying notes 62-64.
164. Id.
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system such as the one proposed by Professor Brazil.'65 This
method would fashion the amount and scope of intervention ac-
cording to the distinguishing features of the case. The "two-track"
system would also have a greater cost-benefit ratio.

The Committee has committed a similar sin in the pretrial rule.
It formulated sweeping procedural reforms which allow for exten-
sive and intensive hands-on judicial management of the pretrial
phase. These procedures are overbroad in that they are tailored to
dispose of the larger case while the smaller cases are likely to get
trampled underfoot. The Committee has taken the lead here by
providing the judges with an elaborate set of procedures by which to
keep the reins on complex litigation. The judges must be willing to
assert clear and continuous control over the pretrial process for the
rules to have any chance at success. One scholar has argued that the
necessary authority to achieve the stated pretrial objectives of the
latest amendments existed in old rule 16 and in the court's inherent
power to control the disposition of cases on its docket. The prob-
lem, here again, lies with a judicial disinclination to exercise its
managerial authority and not with the existence of such
authorization.

While there is no doubt that the Advisory Committee had good
intentions in promulgating the 1983 amendments, the resulting rules
miss the mark of effective procedural reform. For example, revised
rule 11 no longer requires a willful violation in order to justify im-
posing a sanction; instead the rule applies a reasonable inquiry stan-
dard by which the attorney's conduct will be judged. However, as
we have seen, the lack of a willfulness standard may have a reverse
effect. In other words, judges may overlook violations of the rule
when equitable or mitigating considerations intervene in order to
avoid the necessity of imposing a sanction. Also, the reasonable in-
quiry standard may result in the certification process becoming
something akin to common-law pleading with detailed factual and
legal assertions memorialized in pleadings or motions.

Rule 16 creates a plethora of planning sessions, conferences,
and orders to be conducted before trial. The mandatory character
of the scheduling order which impliedly runs throughout rule 16
makes participation in the pretrial conferences tacitly compulsory.
This method of conducting pretrial does not utilize judicial re-

165. See supra text accompanying 158-62.
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sources to their maximum efficiency. Authorization for the kind of
intervention envisioned by the Advisory Committee existed prior to
this recent set of amendments, yet was not drawn upon with any
great degree of frequency.

The Advisory Committee's choice to limit the frequency of use
of discovery methods upon certain conditions was a prudent move.
This aids in preventing discovery overuse by going directly to the
source. Any reluctance on the judge's part to limit discovery may be
ameliorated by the fact that the Committee has provided the judge
with specific and definable criteria upon which to base his decision.
The certification requirements imposed by rule 26(g) are similar to
those found in rule 11; therefore, those problems intrinsic to that
rule will also necessarily be inherent in rule 26.

The framework for effective procedural reform is in place.
Under the present as well as past versions of the Federal Rules of
Civil Procedure, the court possesses abundant authority to impress
sanctions upon parties and attorneys. The missing element is "the
desire and the will"'166 to effect substantive reform. We are too
quick to change the rules instead of allowing them to work as they
were intended. The revisions to the federal rules have been charac-
terized as prescriptions to ease the pain. The cure for the ills of the
litigation process will come only with a change in the attitude of
judges, trial lawyers, and litigants.'67

Randy L. Agnew

166. Levy, supra note 80, at 473.
167. Noteware, Discovery Abuse, 17 FORUM 474, 481 (1981).
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