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I.

INTRODUCTION

In 1974 the Fifth Circuit decided Johnson v. Georgia Highway
*

Inasmuch as the Eleventh Circuit considers itself bound by the decisions of the

former Fifth Circuit, Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en
banc), decisions of the former are also included in the analysis.
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Express, Inc.' which established twelve factors to be utilized by district judges when awarding attorney fees.2 The factors are: (1) the
time and labor required; (2) the novelty and difficulty of the questions; (3) the skill required to perform the legal service properly; (4)
the preclusion of other employment by the attorney due to the acceptance of the case; (5) the customary fee; (6) the status of the fee as
fixed or contingent; (7) the time limitations imposed by the client or
the circumstances; (8) the amount of damages involved and the results obtained; (9) the experience, reputation, and ability of the attorneys; (10) the undesirability of the case; (11) the nature and
length of the professional relationship with the client; and (12) the
awards in similar cases.3
Johnson not only received enthusiastic reception in other circuits, 4 but Congress embraced its guidelines when it passed 42
U.S.C. § 1988,1 which provides for discretionary awards of reasonable attorney fees to prevailing parties in, among other cases, section
1983 actions. 6 The legislative history of section 1988 clearly indi-

cates that, for purposes of interpreting this provision, Johnson and
its progeny are the touchstone.7 Despite this seeming unanimity
1. 488 F.2d 714 (5th Cir. 1974).
2. Id. at 717-19.
3. Id.
4. See Comment, Calculationof a ReasonableAward ofAttorneys' Fees Under the Attorneys' Fees Awards Act of 1976, 13 J. MAR. 331, 344-45 (1980).
5. 42 U.S.C. § 1988 (Supp. V 1981).
6. Section 1988 provides in part:
In any action or proceeding to enforce a provision of sections 1981, 1982, 1983,
1985 and 1986 of. . . title [42], title IX of Public Law 92-318 [20 U.S.C. 1681 et
seq.], or title VI of the Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.], the court,
in its discretion, may allow the prevailing party. . . a reasonable attorney's fee as
part of the costs.
Id (brackets enclosing 20 U.S.C. §§ 1681 et seq. and 42 U.S.C. §§ 2000d et seq. in original).
7. The House and Senate reports specifically refer to Johnson and decisions of other
courts employing its approach in setting out the proper criteria for determining an award.
HR. REP. No. 1558, 94th Cong., 2d Sess. 8 (1976); S. REP. No. 1011, 94th Cong., 2d Sess. 6,
reprintedin 1976 U.S. CODE CONG. & AD. NEWS 5908, 5913. See also Hensley v. Eckerhart,
103 S. Ct. 1933, 1937 (1983) (setting forth legislative history). It should be borne in mind
that the Johnson criteria are also to be employed in interpreting other statutes where Congress has authorized fee shifting. For instance, while in the process of analyzing Johnson
issues in a § 1983 case, 42 U.S.C. § 1983 (Supp. V 1981), the Supreme Court concluded:
"The standards set forth . . . are generally applicable in all cases in which Congress has
authorized an award to a 'prevailing party.' " 103 S. Ct. at 1939 n.7. See also Marion v.
Barrier, 694 F.2d 229, 231 n.2 (11 th Cir. 1982) (noting that the Johnson criteria have been
applied to statutes other than those in the civil rights context). As such, this monograph
freely incorporates cases unrelated to § 1988 for purposes of analyzing the fee setting
criteria.
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with respect to the quality of the opinion, proper implementation at
the district court level has-at best-proven difficult. Only three
years after Johnson was decided the court, in Wolfv. Frank,"sent its
first strong signal of disenchantment with the manner in which the
decision was being interpreted.
In Wolf the court acknowledged the controversy inherent in determining attorney fees 9 and initiated review by chiding the district
court for not giving consideration to six of the twelve Johnson factors.' Noting that the case was one of a growing number involving
disputes over attorney fees, the court alluded to the increased burden being imposed upon the circuit despite the firmness with which
the standards for determining an award had been established." The
panel expressed amazement that the district courts had become accident prone on a "road so clearly marked."' 2 Despite the disclaimer
in Johnson of any intent to enter the domain of trial court discretion,' 3 the panel concluded that it was useless to send the case back
for a literal compliance with Johnson and remanded for entry of
final judgment in accord with its own determination of a proper
award. "
Since Wolf the Fifth Circuit has increased the pressure on the
district courts. First, it has stressed its institutional responsibility to
assure meaningful review of district court discretion. '5 In doing so,
the court has emphasized that without the benefit of detailed Johnson findings by the district courts, appellate review is reduced to
responding on the basis of "'too little,' 'too much,' or 'just about
right.' 16 Second, it has indicated that either "meaningless parroting"17 of the Johnson criteria; or failure to explain the basis of the
8.
9.
10.

555 F.2d 1213 (5th Cir. 1977).
Id at 1215.
Id at 1217.

11. Id.at 1214. The court cited eleven cases decided since Johnson, nine of which were
reversed or remanded to the district court. Id at 1218-19.
12. Id at 1214.
13. 488 F.2d at 720. Cf.122 CONG. Rnc. 33,314 (1976) (remarks of Sen. Kennedy on
the primary role of a trial judge).
14. 555 F.2d at 1217-18.
15. See, e.g., Harkless v. Sweeny Indep. School Dist., 608 F.2d 594, 596 (5th Cir. 1979).
16. Brown v. Bullard Indep. School Dist., 640 F.2d 651, 654 (5th Cir. 1981), cert. denied, 454 U.S. 828 (1982).
17. Reneau v. Mossy Motors, 622 F.2d 192, 195 n.6 (5th Cir. 1980). See Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 581 (5th Cir. 1980); Davis v. Fletcher, 598
F.2d 469, 470-71 (5th Cir. 1979); Fain v. Caddo Parish Police Jury, 564 F.2d 707, 709 (5th
Cir. 1977).
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award, including an explanation of how each of the twelve Johnson
factors affected the decision;1 s or undue emphasis on an hourstimes-rate calculation method' 9 will result in remands2 0 While a
reasonable award unaccompanied by full Johnson findings may survive on appeal if no "palpable abuse of discretion" is shown,2 ' the
court's propensity (as demonstrated in Wof)to discharge the district court's responsibility and render its own fee determination remains. Indeed, rather than remanding for further proceedings in
the absence of Johnson findings 22 and relying on the expertise of the
trial judge "because of his proximity to the services rendered, ' 23 the
court now enters the realm of district court discretion on a regular
basis.2 4 Although there are isolated instances when this intrusion
has occurred without apparent reason,2 5 the exercise of supervisory
power is most commonly employed when the district judge has
either disregarded Johnson or applied the decision in such a way
that the award is totally incompatible with one which a reasonable
person would find equitable.2 6 Moreover, in contrast to the circuit's
18. Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 581 (5th Cir. 1980); In re
First Colonial Corp., 544 F.2d 1291, 1300 (5th Cir.), cert. denied, 431 U.S. 904 (1977).
19. Morrow v. Finch, 642 F.2d 823, 824 (5th Cir. 1981).
20. In addition to cases cited supra notes 16-19, see Davis v. City of Abbeville, 633 F.2d
1161, 1163 (5th Cir. 1981) and cases cited therein.
21. Taylor v. Sterrett, 640 F.2d 663, 670 n.3 (5th Cir. 1981); Davis v. City of Abbeville,
633 F.2d 1161, 1164 (5th Cir. 1981). Justice Brennan, in his opinion in Hensley v. Eckerhart,
103 S. Ct. 1933 (1983) (concurring in part and dissenting in part), agrees with this approach:
If a district court has articulated a fair explanation for its fee award in a given
case, the court of appeals should not reverse or remand the judgment unless the
award is so low as to provide clearly inadequate compensation. . . or so high as to
constitute an unmistakable windfall. . . . More exacting review, for which there is
no clear mandate in the statute or its legislative history, frustrates rather than advances the policies of § 1988.
Id. at 1950-51.
22. McGowan v. King, Inc., 616 F.2d 745, 747 (5th Cir. 1980).
23. Fain v. Caddo Parish Police Jury, 564 F.2d 707, 709 n.4 (5th Cir. 1977).
24. See, e.g., 555 F.2d at 1218. See also cases cited infra notes 25 & 26 and accompanying text.
25. See, e.g., Brown v. Culpepper, 559 F.2d 274, 278 (5th Cir. 1977) (court reviewed
plaintiffs' affidavits and awarded $2,276.25 without explanation). See also Johnson v. Mississippi, 606 F.2d 635, 639 (5th Cir. 1979) (indication that fees would have been awarded if
all affidavits were in record).
26. Williams v. City of Fairbur, 702 F.2d 973, 975 (1 1th Cir. 1983) (second appeal in
case in which district judge refused to award fees for all hours spent); Seyler v. Seyler, 678
F.2d 29, 30 (5th Cir. 1982) (second appeal in case in which district judge refused to award
fees); McGowan v. King, Inc., 661 F.2d 48, 50 (5th Cir. 1981) (second appeal in case in
which district judge gave an award "so stingy as to amount to an abuse of discretion");
Morrow v. Finch, 642 F.2d 823, 824 (5th Cir. 1981) (third appeal in case in which district
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constant and continuing pronouncements on the importance of having district judges employ all the Johnson criteria is the fact that,
although the court has articulated the twelve factors to explain its
result in several instances, 27 many of its cases give little, if any, explanation as to how the total final award was reached.28
Any objective analysis of the Fifth Circuit's often confusing approach to its interpretation of Johnson must take into consideration
built-in tensions caused by two factors: first, a legitimate institutional concern for demanding an empirically justifiable format for
awards involving significant sums of money; and second, regardless
of a district court's faithfulness to the Johnson factors, the circuit's
desire to reserve for itself the right to employ its supervisory powers
to correct awards which, on their face, are inequitable. While these
realities are such that any attempt to intellectually reconcile existing
precedent is at best difficult, the problem is compounded by the fact
that the Supreme Court has now indicated that, other than utilizing
a reasonable hour and reasonable rate calculation, district courts are
not required to consider the other factors identified in Johnson.29
In addition, Justice Brennan recently cautioned the circuits
against a growing propensity to subject district court decisions
awarding fees to more than cursory review.30 His position recognizes that "[riegular appellate scrutiny . . . generates a steady
judge awarded a fee amounting to less than one-half that sought); Concerned Democrats of
Fla. v. Reno, 689 F.2d 1211, 1212 (5th Cir. 1980) (second appeal in a case in which district
judge refused to award fees). See also Marston v. Red River Levee & Drainage Dist., 632
F.2d 466, 468 (5th Cir. 1980) ("case is old [and] should be concluded without further squabbling"). See also supra note 21.
27. See McGowan v. King, Inc., 661 F.2d 48, 50 (5th Cir. 1981); Morrow v. Finch, 642
F.2d 823, 824-26 (5th Cir. 1981); Rainey v. Jackson State College, 551 F.2d 672, 676-77 (5th
Cir. 1977).
28. See Concerned Democrats of Fla. v. Reno, 689 F.2d 1211, 1212 (5th Cir. 1980);
Seyler v. Seyler, 678 F.2d 29, 32 (5th Cir. 1982); Brown v. Culpepper, 559 F.2d 274, 275 (5th
Cir. 1977). See also Marston v. Red River Levee & Drainage Dist., 632 F.2d 466, 468 (5th
Cir. 1980) (in lieu of Johnson the circuit relied upon "the authority of King Solomon"). Cf.
Williams v. City of Fairburn, 702 F.2d 973, 977 (11 th Cir. 1983). In this former Fifth Circuit
case Judge Morgan states:
This court [Fifth Circuit] has provided a specific set of guidelines for district courts
to use in awarding reasonable attorney's fees [citing Johnson]. The district judge
below carefully reviewed each of these guidelines in determining what amount
would be reasonable in appellant's case. . . . The majority [Eleventh Circuit], on
the other hand, discusses none of these factors and broadly orders the district court
to award all requested fees . ...

Id. at 978 (Morgan, J., dissenting) (emphasis in original).
29. Hensley v. Eckerhart, 103 S.Ct. 1933, 1940 n.9 (1983).
30. Id at 1943 (Brennan, J., concurring in part and dissenting in part).
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stream of opinions, each requiring yet another to harmonize it with
the one before or the one after."3 His admonition, however, comes
at a point where the circuit since Johnson has decided well over one
hundred attorney fee award cases. In light of a continued demonstrated inability of the district courts and the Fifth Circuit to mold
the twelve factor test into a meaningful, predictable format, this
number is not at all surprising. The result, however, is a significant
body of law which must be harmonized and understood by all attorneys involved in fee shifting litigation.
II.

PREVAILING PARTY STATUS

The first prerequisite for an award of fees is to secure a determination that one is a prevailing party.3 2 In authorizing an award
to the prevailing party, section 198833 clearly allows an award of
fees to both prevailing plaintiffs and prevailing defendants. However, the legislative history indicates that the standard for awarding
fees is not the same in each situation.3 4 A prevailing plaintiff is entitled to fees as a matter of course unless special circumstances render
an award unjust, but a prevailing defendant is only entitled to an
award when the plaintiff, acting in bad faith, brings an action that is
31.

id

32.

Counsel for the prevailing party should be aware of several procedural issues which

at 1951.

arise in fee award proceedings. The most important include: Fee awards before final judgment, see infra text accompanying notes 37-81; fee awards by the court of appeals, see infra
note 175; the need for submitting complete time records, see infra notes 189 & 190 and
accompanying text; the necessity for hearing and discovery, see infra note 55; and the time
limitations relevant to filing a fee application.
With respect to time limitations, the circuit has held that no jurisdictional time limit
exists for the filing of a motion for attorney fees. Knighton v. Watkins, 616 F.2d 795, 798
(5th Cir. 1980). See also Jones v. Dealers Tractor & Equipment Co., 634 F.2d 180, 181-82
(5th Cir. 1981) (following Knighton); Van Ooteghem v. Gray, 628 F.2d 488, 497 (5th Cir.
1980) (reaffirming Knighton). Accord White v. New Hampshire Dep't of Employment Sec.,
455 U.S. 445 (1982) (following Knighton). The court noted that an award of fees is by statute a part of costs. 616 F.2d at 797. In that light it held that motions for fees are not like
motions to alter or amend a judgment and thus are not governed by the 10 day limitation
period imposed by FED. R. Civ. P. 59(e). Id
Therefore, absent violations of local district
court rules establishing time limitations for the filing of fee claims, a request for a fee will be
deemed untimely only upon a showing of unfair surprise or prejudice. 455 U.S. at 454;
Brown v. City of Palmetto, 681 F.2d 1325, 1327 (1 1th Cir. 1982). Proceedings seeking fee
awards are also "uniquely separable from the cause of action proved at trial." 455 U.S. at
452. As such, counsel may pursue any legitimate right to fees individually and may appeal
from an adverse judgment. Lipscomb v. Wise, 643 F.2d 319, 321 (5th Cir. 1981).
33. 42 U.S.C. § 1988 (Supp. V 1981).
34. S. REP. No. 1011, supra note 7, at 4-5, 5912.
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frivolous, vexatious, or brought for harassment purposes.3 5 Because
prevailing plaintiffs and defendants are governed by different standards, problems have arisen unique to each situation.
A.

PrevailingPlaintiffs

Although the word "prevailing" has been defined as having a
"spongy meaning absorb[ing] one's own expectation and view of a
suit's purpose, ' 36 there are now fixed guideposts which mark the
starting point for one seeking the benefits of section 1988. First, in
accord with section 1988's legislative history 37 and the interpretation

given the statute by the Supreme Court,38 it is now clear that if a
plaintiff achieves success after filing suit, either by settlement or consent decree, he gains a colorable claim to prevailing party status.39
35. Id The legislative history indicates that in some situations the standard applicable
to prevailing plaintiffs should be applied to prevailing defendants. In setting out the standard applicable to a plaintiff, Senate Report No. 94-1011 indicates that it should apply to
"[a]party seeking to enforce the rights protected by the statutes covered by" § 1988. S. REP.
No. 1011, supra note 7, at 4, 5912 (emphasis added). The report specifically states that the
party seeking to enforce the rights protected by the statute would not, in all cases, be the
plaintiff but may be the defendant. Id at 5912 n.4. The circuit has recognized this procedural anomaly. In Riddell v. National Democratic Party, 624 F.2d 539 (5th Cir. 1980), the
court, relying on the legislative history, noted that the prevailing parties, "although technically defendants, [were] effective[ly] plaintiffs [because] they championed the principles protected by the Constitution." ld at 543. The defendants were thus enforcing their rights
protected by the statutes covered by § 1988 and entitled to fees under the standard applicable to prevailing plaintiffs. Id See also Kingsville Indep. School Dist. v. Cooper, 611 F.2d
1109, 1114 (5th Cir. 1980) (awarding fees to prevailing defendant as if prevailing plaintiff
without discussion of the dual standard). For a detailed analysis of the right of technical
defendants who prevail on constitutional claims to an award of fees see Kirchberg v. Feenstra, 708 F.2d 991, 996-97 (5th Cir. 1983).
36. Smith v. Thomas, 687 F.2d 113, 116 (5th Cir. 1982).
37. The House report on § 1988 states:
The phrase "prevailing party" is not intended to be limited to the victor only
after entry of a final judgment following a full trial on the merits. It would also
include a litigant who succeeds even if the case is concluded prior to a full evidentiary hearing before a judge or jury. If the litigation terminates by consent decree,
for example, it would be proper to award counsel fees.... A "prevailing" party
should not be penalized for seeking an out-of-court settlement, thus helping to
lessen docket congestion. Similarly, after a complaint is filed, a defendant might
voluntarily cease the unlawful practice. A court should still award fees even
though it might conclude, as a matter of equity, that no formal relief, such as an
injunction, is needed.
H.R. REP. No. 1558, supra note 7, at 7. See also S. REP. No. lOll, supra note 7, at 5, 5912
(similar analysis with respect to prevailing party status).
38. See Maher v. Gagne, 448 U.S. 122, 129 (1980) (victory through settlement does not
defeat claim to fees).
39. See Williams v. Leatherbury, 672 F.2d 549 (5th Cir. 1982) (consent decree); Harris
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Problems, however, have arisen from the fact that any affirmative
response by defendants after the filing of a suit inevitably gives rise
to claims by plaintiffs' attorneys that the change (however large or
small) is what their client was seeking and would not have occurred
but for the filing of suit. Such claims, in turn, evoke counter-responses by defense counsel that the plaintiffs success was not truly
significant, ° liability was never admitted, 4 ' and, finally, that such
action would have been taken regardless of the filing of suit. 42 To
deal with these realistic problems the circuit has attempted to develop a set of guidelines.
The initial inquiry was formulated as a requirement that the
plaintiff receive "substantially the relief requested or [be] successful
on the central issue."4 3 The court's current test, however, is somewhat more pragmatic, that is, whether, "'as a realistic matter, the
plaintiff . . . has gained anything from this suit that [he or she]
could not have obtained without litigation.' "" Various forms of
voluntary behavior have been determined to meet this test, including changes in jury compositions, 45 at-large majority voting systems,'
university regulations, 47 procedures of a university's
v. City of Fort Myers, 624 F.2d 1321 (5th Cir. 1980) (consent judgment); Dayan v. Board of
Regents, 620 F.2d 107 (5th Cir. 1980) (plaintiff obtained voluntary relief); Iranian Students
Ass'n v. Edwards, 604 F.2d 352 (5th Cir. 1979) (consent agreement); Criterion Club of Albany v. Board of Comm'rs, 594 F.2d 118 (5th Cir. 1979) (settlement); Brown v. Culpepper,
559 F.2d 274 (5th Cir. 1977) (settlement).
40. Knighton v. Watkins, 616 F.2d 795, 799 (5th Cir. 1980).
41. See Robinson v. Kimbrough, 652 F.2d 458, 465 n.9 (5th Cir. 1981) ("defendants
rarely admit responsibility in suits terminated by consent judgments or voluntary action").
42. Iranian Students Ass'n v. Sawyer, 639 F.2d 1160, 1162 (5th Cir. 1981); Harris v.
City of Fort Myers, 624 F.2d 1321, 1326 (5th Cir. 1980). See also Posada v. Lamb County,
No. 77-1205, slip op. at 143 (5th Cir. Oct. 11, 1983) (agreeing with the argument that "plaintiff simply caught the train as it pulled out of the station").
43. Watkins v. Mobile Housing Bd., 632 F.2d 565, 567 (5th Cir. 1980). See also Iranian
Students Ass'n v. Edwards, 604 F.2d 352, 353 (5th Cir. 1979) (the proper focus is the plaintiff's success on the central issue evidenced by the fact that he acquired the primary relief
sought).
44. Espino v. Besteiro, 708 F.2d 1002, 1006 (5th Cir. 1983) (quoting Coen v. Harrison
County School Bd., 638 F.2d 24, 26-27 (5th Cir. 1981), cert. denied, 455 U.S. 938 (1982)).
This approach seems more in keeping with a recent definition proffered by the Supreme
Court: "'[P]laintiffs may be considered "prevailing parties" for attorney's fees purposes if
they succeed on any significant issue in litigation which achieves some of the benefit the
parties sought in bringing suit.'" Hensley v. Eckerhart, 103 S. Ct. 1933, 1939 (1983) (quoting Nadeau v. Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978)).
45. Robinson v. Kimbrough, 652 F.2d 458 (5th Cir. 1981) ; Brown v. Culpepper, 559
F.2d 274 (5th Cir. 1977).
46. Williams v. Leatherbury, 672 F.2d 549 (5th Cir. 1982); Criterion Club of Albany v.
Board of Comm'rs, 594 F.2d 118 (5th Cir. 1979).
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49
governing board,48 provision of municipal services to minorities,
and housing programs,5" all occurring after suit had been filed specifically alleging the unconstitutionality of previous practices. The
issue of whether the case-if it had proceeded to trial---could have
been won on the merits is irrelevant.51
The plaintiff must also show that the change in question had a

direct nexus with the filing of suit. 52 This finding requires proof of a

causal connection between the plaintiff's suit and the defendant's
cessation of unconstitutional actions.53 The Fifth Circuit has made
clear that this element is a factual determination. 54 Thus, when a
defendant attempts to show that the litigation was irrelevant to the
change in question, the district court must hold a full evidentiary
hearing on the issue, 55 the results of which will not be reversed unless clearly erroneous.

56

For purposes of making this determination,

47. Iranian Students Ass'n v. Sawyer, 639 F.2d 1160 (5th Cir. 1981); Iranian Students
Ass'n v. Edwards, 604 F.2d 352 (5th Cir. 1979).
48. Dayan v. Board of Regents, 620 F.2d 107 (5th Cir. 1980).
49. Harris v. City of Fort Myers, 624 F.2d 1321 (5th Cir. 1980).
50. Williams v. City of Fairburn, 640 F.2d 635 (5th Cir. 1981).
51. Id at 636 (denial of fees by district court on the basis that plaintiff would not have
prevailed on merits misconstrues the requirements of § 1988); Iranian Students Ass'n v. Edwards, 604 F.2d 352, 353 (5th Cir. 1979) (district judge committed error in considering probable success on the merits in denying fee); Criterion Club of Albany v. Board of Comm'rs,
594 F.2d 118, 120 (5th Cir. 1979) (error by district judge to consider probable success on the
merits). Accord Maher v. Gagne, 448 U.S. 122, 124 (1980) (fees can be granted after entry of
consent decree "without any determination that . . . constitutional rights have been
violated").
52. Williams v. Leatherbury, 672 F.2d 549, 551 (5th Cir. 1982).
In Posada v. Lamb County, No. 82-1415, slip op. at 144 (5th Cir. Oct. 11,
53. Id
1983), the court stated: "The plaintiffs do not have to prove that their efforts were the sole
reason for the defendant's rectifying actions. Some award is due so long as the plaintiffs'
actions made an important contribution to the improvements achieved . . . . But participation without contribution is not enough."
54. Posada v. Lamb County, No. 82-1415, slip op. at 145 (5th Cir. Oct. 11, 1983).
55. Cook v. Ochsner Found. Hosp., 559 F.2d 270, 273 (5th Cir. 1977). As a general
rule, when the opposing party challenges a fee application in any respect, the district court
must hold an evidentiary hearing. See also Marable v. Walker, 704 F.2d 1219, 1221-22 (5th
Cir. 1983) (noting that the Fifth Circuit consistently requires evidentiary hearings); King v.
McCord, 621 F.2d 205, 206 (5th Cir. 1980) (fee award under the Equal Pay Act) (evidentiary
hearing must be held to resolve disputed issues of fact). Several exceptions to the general
rule exist. An evidentiary hearing is not required when the parties waive the hearing by
submitting stipulations, 559 F.2d at 273, or when the trial judge has knowledge of all relevant facts. Lipscomb v. Wise, 643 F.2d 319, 322 (5th Cir. 1981). Discovery may also be
restricted. See Johnson v. University College, 706 F.2d 1205, 1208 (11 th Cir. 1983).
56. See Iranian Students Ass'n v. Sawyer, 639 F.2d 1160, 1163-64 (5th Cir. 1981) (setting forth clearly erroneous standard); Posada v. Lamb County, No. 82-1415, slip op. at 149
(5th Cir. Oct. 11, 1983) (lower court's determination will not be set aside unless it can be said
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the circuit has concluded that the chronological sequence of events
should be considered, though this factor is not controlling.57 Moreover, even though there may be situations when sequence may be
used as the equivalent of a prima facie case, no fees will be forthcoming if it is shown that the suit can be fairly characterized as having "demand[ed] that a state officer do what he would have done in
any case." 5 8
Arguments by defense counsel that the filing of suit was unnecessary have arisen in several situations. For example, a university
administrator contended that a decision to alter regulations was
made before knowledge of the filing of suit,5 9 county officials said
that at the time of filing they were working on a new voting plan,6"
and city officials argued that a consent decree was irrelevant because
the city had already undertaken the directed action prior to suit being filed.6 The major precedent in this area is Coen v. Harrison
County School Board.62 The Ku Klux Klan filed suit alleging that
denial of access to school facilities by the defendant board violated
first amendment rights. The school board's decision, however, was
based upon the Klan's expressed intent to carry guns, burn crosses,
"with certainty" that factual conclusion was erroneous). Compare 639 F.2d at 1163-64;
Robinson v. Kimbrough, 652 F.2d 458, 465-66 (5th Cir. 1981); Criterion Club of Albany v.
Board of Comm'rs, 594 F.2d 118, 120 (5th Cir. 1979) (all reversing for factual determination
by trial judge with respect to prevailing party status) with Williams v. Leatherbury, 672 F.2d
549, 551 (5th Cir. 1982) (affirming factual determination that there was no causal connection
between the filing of suit and subsequent legislative enactment); Harris v. City of Fort Myers, 624 F.2d 1321, 1328 (5th Cir. 1980); Dayan v. Board of Regents, 620 F.2d 107, 108 (5th
Cir. 1980) (affirming factual determination that plaintiff was prevailing party). Cf Maher v.
Gagne, 448 U.S. 122, 130 (1980) (affirming finding by trial judge that relief gained through
consent decree was sufficient for plaintiff to be considered prevailing party).
57. Iranian Students Ass'n v. Sawyer, 639 F.2d 1160, 1163 (5th Cir. 1981). Compare
Posada v. Lamb County, No. 82-1415, slip op. at 149 (5th Cir. Oct. 11, 1983) (pointing out
that for purposes of that case "the chronology of events [was] of little assistance") with id at
149-51 (Wyzanski, J., dissenting) (chronological sequence determinative).
58. Coen v. Harrison County School Bd., 638 F.2d 24, 26 (5th Cir. 1981); Posada v.
Lamb County, No. 82-1415, slip op. at 149 (5th Cir. Oct. 11, 1983).
59. Iranian Students Ass'n v. Sawyer, 639 F.2d 1160, 1163-64 (5th Cir. 1981) (remanding for a hearing on the issue).
60. Ramos v. Koebig, 638 F.2d 838, 845 (5th Cir. 1981) (court concluded that the answer to the complaint reveals otherwise).
61. Harris v. City of Fort Myers, 624 F.2d 1321, 1323 (5th Cir. 1980). In this case the
circuit affirmed an award of fees by determining that the record clearly revealed that the
consent decree specifically provided for new services to minority neighborhoods. Id at
1327-28. The court did not resolve the issue of whether plaintiffs may lay claim to prevailing
party status when they have a court judgment requiring future conduct which the defendant
had previously been at liberty to terminate. Id at 1326.
62. 638 F.2d 24 (5th Cir. 1981), cert. denied, 455 U.S. 938 (1982).

1984]

ATTORNEY FEE AWARDS

and wear hoods. After suit was filed, the plaintiffs agreed not to
engage in these activities and the meeting was allowed. Noting that
it was the plaintiffs who acceded to the defendants' terms,6 3 the Fifth
Circuit affirmed a denial of fees because "[a]s a realistic matter, the
plaintiffs have not gained anything from [the] suit that they could
not have obtained without litigation."'
One step removed from a voluntary settlement is securing significant interim relief from a court which, although not a judgment
on the merits, places the plaintiff in the position of having prevailed
on an important issue or having secured needed relief. In Hanrahan
v. Hampton,65 the Supreme Court quoted portions of legislative history for the proposition that fees may be appropriate upon "'the
entry of any order that determines substantial rights of the parties'- 66 or "'where a party has prevailed on an important matter in
the course of litigation, even though he ultimately does not prevail
on all issues.' "67 The conclusion: "It seems apparent from these
passages that Congress intended to permit the. . . award of counsel
fees only when
a party has prevailed on the merits of at least some of
68
his claims.

Thus, in contrast with fee awards in cases of voluntary settlement, 69 a direct nexus with the merits of a plaintiffs claim is critical
to justify an award of fees for securing interim relief. For instance,
preventing implementation of an allegedly unconstitutional voting
plan may be considered success on the merits of a claim and fees are
appropriate70 although the case might be ultimately lost when plaintiff's alternative plan is rejected. 7 '
Because the grant of a preliminary injunction requires, among
other things, a substantial likelihood that the plaintiff will prevail on
63. Id. at 26.
64. Id at 26-27.
65. 446 U.S. 754 (1980).
66. Id at 757 (quoting H.R. REP. No. 1558, 94th Cong., 2d Sess. 8 (1976) which quotes
Bradley v. Richmond School Bd., 416 U.S. 696, 722 n.28 (1974)).
67. 446 U.S. at 757 (quoting S. REP. No. 1011, 94th Cong., 2d Sess. 5 (1976) (emphasis
added by the Court)).
68. 446 U.S. at 757-58 (emphasis added). Using this test the Court reversed an award
of fees for time expended in securing certain procedural victories. Id at 759. Accord Hickey v. Arkla Indus., Inc., 624 F.2d 35, 36 (5th Cir. 1980) (success in reversing trial court's
dismissal of case does not warrant an award of interim fees).
69. See supra notes 39-64 and accompanying text.
70. 638 F.2d at 845; Fain v. Caddo Parish Police Jury, 564 F.2d 707, 709 n.3 (5th Cir.
1977); Panior v. Iberville Parish School Bd., 543 F.2d 1117, 1119 (5th Cir. 1976).
71. 638 F.2d at 845.
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the merits,7 2 it is the type of interim decision warranting an award of
fees. 3 Moreover, a subsequent decision on appeal that the case is
moot is not sufficient to warrant a denial of fees.74 If, however, it is
subsequently determined that the grant of the preliminary injunction was based on a mistake of law, regardless of the relief secured
when it was in effect, the fee award must be reversed."
A temporary restraining order does not receive the same presumption of legitimacy. Although the primary relief sought may be
gained by its issuance, the Fifth Circuit is now on record that such a
decision is not on the merits but merely prevents irreparable harm
until the district court can rule on the merits. 76 Subsequent mootness will, therefore, result in a denial of fees, although a temporary
restraining order accompanied by a subsequently obtained consent
agreement 77 or followed with a successful motion for a preliminary
injunction will save the award.78
The circuit's strict adherence to the requirement that the plaintiff prevail on the merits of a substantive claim regardless of results
obtained is best'highlighted by Laurenzo v. Mississopi High School
Activities Association,Inc. 79 After dismissal by the district court of a
case which contested the constitutionality of a regulation limiting
participation in high school athletics, the plaintiff secured an injunction pending appeal. Subsequently, the case was declared moot because of the plaintifi's graduation. Affirming the denial of fees, the
court distinguished the criteria employed for granting a preliminary
72. See, e.g., Southern Monorail Co. v. Robbins & Myers, Inc., 666 F.2d 185, 186 (5th
Cir. 1982).
73. Deerfield Medical Center v. City of Deerfield Beach, 661 F.2d 328, 339 (5th Cir.
1981).
74. Doe v. Marshall, 622 F.2d 118, 120 (5th Cir. 1980), cert. denied, 451 U.S. 993
(198 1). This approach presents two significant, unresolved problems. First, it is contrary to
the general rule that mootness on appeal requires an appellate court to reverse and vacate
the judgment below. See Alioto v. Williams, 450 U.S. 1012, 1012 (1981) (Rehnquist &
White, JJ., dissenting from a denial of certiorari); United States v. Munsingwear, Inc., 340
U.S. 36, 37 (1950). Second, fees are given in a situation where, because of mootness, there
will never be a final determination of the correctness of the district judge's decision with
respect to the ultimate merits of a plaintiff's case at the time preliminary relief was granted.
75. Doe v. Busbee, 684 F.2d 1375, 1383 (11th Cir. 1982) (although plaintiffs secured
significant interim relief by securing the right to medicaid reimbursed abortions, award of
fees for preliminary injunction was reversed because it was entered pursuant to a mistake of
law).
76. Smith v. Thomas, 687 F.2d 113, 116 (5th Cir. 1982).
77. Iranian Students Ass'n v. Edwards, 604 F.2d 352, 353 (5th Cir. 1979).
78. See supra notes 72-75 and accompanying text.
79. 708 F.2d 1038 (5th Cir. 1983).
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injunction from those required for a stay or injunction pending appeal and concluded that, for the latter, a movant need not show
probable success on the merits in every instance. 80 Because there
was no finding in the panel decision granting the stay "that the injunction was granted on the basis of likelihood of prevailing," the
court affirmed the denial of fees.8 '
When final relief is granted by a court, prevailing party status,
for the most part, becomes a self-defining process and a majority of
judicial energy is then devoted to applying the Johnson factors.82
However, two situations arise in which plaintiffs succeed, but defendants may legitimately contend that a party may not be categorized as prevailing.
First, multiple plaintiffs or plaintiffs and plaintiff intervenors
all claim fees after final judgment. In this situation, the Fifth Circuit now requires an affirmative showing that the party claiming entitlement to fees "contribute[d] to [the] eventual receipt of the
benefits they sought to obtain through litigation. 83 Thus, in EEOC
v. Strasburger,Price, Kelton, Martin & Unis,84 the court held that
because benefits inuring to intervenors were primarily brought
about by efforts of the governmental entity that also participated in
the suit, the intervenors were properly awarded an amount below
that which would ordinarily be given to an attorney who had
worked the same number of hours. Subsequently, in Lipscomb v.
Wise,86 the court held that although the individual seeking fees
played a role in litigating the case, fees were appropriately denied
where the success in the case resulted from the efforts of another
party. 87 As such, the plaintiffs claim to the full benefits of prevailmg party status will be denied when their appearance in a case can
be fairly characterized as "participation without contribution." 88
80. Id at 1043.
81. Id.
82. See supra notes 1-3 and accompanying text.
83. Kirchberg v. Feenstra, 708 F.2d 991, 998 n.6 (5th Cir. 1983).
84. 626 F.2d 1272 (5th Cir. 1980).
85. Id at 1274, 1276.
86. 643 F.2d 319 (5th Cir. 1981).
87. Id at 323.
88. Posada v. Lamb County, No. 82-1415, slip op. at 144 (5th Cir. Oct. 11, 1983). Citing Donnell v. United States, 682 F.2d 240, 247 (D.C. Cir. 1982), the Posada court held that
in instances in which the government is a party "fees may be awarded only if the governmental litigant did not adequately represent the intervenors' interest, if the intervenors proposed different theories and arguments for the court's consideration, and if the work the
intervenor performed was of important value to the court ....
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The second situation arises when, although the plaintiff seeks
relief under a claim providing for fees, 9 success occurs on a separate claim which carries no allowance for fees. In this situation, fees
may be awarded if the nonfee claim is pendent to the fee claim, 90
that is, if the fee claim is substantial and the nonfee claim arises out
of a nucleus of operative facts common with that of the fee claim. 9'
In placing its stamp of approval on an award of fees in this situation, the Supreme Court, after a careful review of the legislative history,9 2 has upheld the enforcement power of Congress to allow the
89. Prior to Maine v. Thiboutot, 448 U.S. 1 (1980), it was unclear what types of claims
were afforded the benefit of§ 1988, 42 U.S.C. § 1988 (Supp. V. 1981). Section 1988 allows
the award of attorney fees in, among others, actions to enforce the provisions of 42 U.S.C.
§ 1983 (Supp. V 1981). See supra note 6. Section 1983 provides a cause of action for "the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws .... ." Id (emphasis added). The unresolved issue was whether "laws" included all
laws of the United States or only those falling within the limited definition of the jurisdictional provision 28 U.S.C. § 1343(3) (Supp. V 1981), that is, those providing for equal rights.
See 448 U.S. at 4. Thiboutot settled the matter by holding § 1983 encompasses claims based
on statutory violations of federal law. Thus, with the recent amendment to § 1331, Pub. L.
No. 96-486, § 2(a), 94 Stat. 2369 (codified as amended at 28 U.S.C. § 1331 (Supp. V 1981)),
deleting the $10,000 amount in controversy requirement, § 1331 gives an independent jurisdictional base for all § 1983 suits. See 448 U.S. at 8 n.6; Middlesex County Sewerage Auth.
v. National Sea Clammers Ass'n, 453 U.S. 1, 19 (1981) (explaining Thiboutot and setting
forth two exceptions to its holding: foreclosure in the enactment itself and statutes which
contain no enforceable rights). Mitchell v. Johnston, 701 F.2d 337, 351 (5th Cir. 1983) (following Thiboutot and treating statutory violation of federal law encompassed within § 1983).
As such, many federal statutory claims like those not covered by § 1343(3) and for less than
$10,000 which heretofore could only be decided on a theory of pendent jurisdiction, see infra
note 90, now have an independent jurisidictional base. Compare Hagans v. Levine, 415 U.S.
528 (1974) (challenge to validity of state welfare regulation alleged substantial equal protection claim to confer jurisdiction under § 1343(3)) with Chapman v. Houston Welfare Rights
Org., 441 U.S. 600 (1979) (claim that state welfare regulation was invalid not a claim within
§ 1343(3); therefore, the district court had no jurisdiction).
90. Espino v. Besteiro, 708 F.2d 1002, 1009-10 (5th Cir. 1983). The doctrine of pendent
jurisdiction was created in the context of pendent state law claims. See, e.g., United Mine
Workers v. Gibbs, 383 U.S. 715 (1966). However, courts have relied on this doctrine to
award § 1988 attorney fees on nonfee federal statutory claims. See, e.g., 708 F.2d at 1009.
91. Espino v. Besteiro, 708 F.2d 1002, 1009-10 (5th Cir. 1983).
92. The Court in Maher v. Gagne, 448 U.S. 122 (1980), stated:
To the extent a plaintiff joins a claim under [for example, § 1983] with a claim that
does not allow attorney fees, that plaintiff, if it prevails on the non-fee claim, is
entitled to a determination on the other claim for the purpose of awarding counsel
fees. . . . In some instances, however, the claim with fees may involve a constitutional question which the courts are reluctant to resolve if the non-constitutional
claim is dispositive. . . . In such cases, if the claim for which fees may be awarded
meets the "substantiality" test ... attorney's fees may be allowed even though the
court declines to enter judgment for the plaintiff on that claim . ...
Id. at 132 n.15 (quoting H.R. REP. No. 1558, 94th Cong., 2d Sess. 4 (1976)).
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award of fees in a case in which the plaintiff prevails on a claim
pendent to a fee claim.93 In addition, the Fifth Circuit articulated
the following policy considerations for allowing fees on all pendent
claims:
Were we to hold .

.

. that [a plaintiff] is not entitled to

§ 1988 fees because the district court did not explicitly ground its
relief on § 1983, we would in effect be creating a powerful disincentive to settlement of close cases. Where defendants know that
a court is most likely to award relief on the basis of a non-fee
statute whose application avoids difficult constitutional questions, they will have little incentive to settle their differences with
plaintiffs. .

.

. Federal dockets are already sufficiently crowded

without our creating a disincentive to settlement.94
B. PrevailingDefendants

The legislative history of section 198891 makes clear that a stringent standard applies when a court considers whether a prevailing
defendant is entitled to an award of attorney fees. Both House and
Senate reports indicate that, unlike a plaintiff who is ordinarily entitled to an award of fees as a matter of course, a prevailing defendant
is entitled to an award only if the plaintiffs action was brought in
bad faith and was
clearly frivolous, vexatious, or brought for harass96
ment purposes.
The rationale behind this dual standard is clear. 97 The Senate
report asserts that a stringent standard for defendants was estab93. Maher v. Gagne, 448 U.S. 122, 132 (1980).
94. Espino v. Besteiro, 708 F.2d 1002, 1010 (5th Cir. 1983). See also Williams v.
Thomas, 692 F.2d 1032, 1036 (5th Cir. 1982) (fees awarded when suit won on basis of pendent state tort claim); Gates v. Collier, 616 F.2d 1268, 1275 (5th Cir. 1980) (fees awarded
where plaintiff prevailed on a pendent state claim).
95. 42 U.S.C. § 1988 (Supp. V 1981).
96. H.R. REP. No. 1558, supra note 7, at 7; S. REP. No. 1011, supra note 7, at 4-5, 5912.
97. H.R. REP. No. 1558, supra note 7, at6; S. REP. No. 1011, supra note 7, at 4-5, 5912.
Excerpts from the House debate reflect the purposes expressed in the committee reports. For
instance, Congressman Drinon remarked: "the courts have designed a different standard for
awarding fees to prevailing defendants. Under the case law, such an award may be made
only if the action is vexatious and frivolous, or if the plaintiff instituted it solely to harass the
defendant." 122 CONG. REc. 35,123 (1976).
Similarly, Congressman Seiberling concluded: "[Pirevailing defendants should receive
attorneys' fees only in the most extraordinary circumstances. . . . Federal courts have the
inherent authority to award attorneys' fees to defendants if the plaintiffs have acted in bad
faith, vexatiously, wantonly, or for oppressive reasons. And that is the standard which
should be applied .... " Id at 35,128.
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lished in light of the policy behind the enactment of section 1988,98
that is, to encourage individuals to seek judicial relief when their
constitutional rights have been violated. 99 Defendants are generally
not individuals whose constitutional rights have been violated and
thus are not "'cloaked in a mantle of public interest'" as are prevailing plaintiffs.' ° Consequently, prevailing defendants should
not, in light of the policy behind section 1988, be entitled to fee
awards. Congress, however, recognized the need to award fees to
prevailing defendants to deter frivolous suits by plaintiffs.' 0 ' But
Congress was concerned that if the same standard applied to both
plaintiffs and defendants, individuals seeking in good faith to enforce their constitutional rights would be deterred by the prospect of
having to pay opposing counsel's fees if they lost.10 2 Thus, to avoid
the potential chilling effect of the possibility of defendant's recovery
and, at the same time, to advance the interests of the defendant,
Congress asserted that prevailing defendants are not entitled to fee
awards unless the plaintiff's action was brought in bad faith and was
03
clearly frivolous, vexatious, or brought for harassment purposes.
The Fifth Circuit, however, has adopted the standard enunciated by the Supreme Court in Christiansburg Garment Co. v.
EEOC, °4 which rejects the bad faith requirement.0 1 5 The circuit
now requires that, for the defendant to be awarded a fee, the plaintiff's suit must be "frivolous, unreasonable, or without foundation"' or that "'plaintiff continued to litigate after it clearly
98.

S. REP. No. 1011, supra note 7, at 4-5, 5912.

99. See H.R. REP. No. 1558, supra note 7, at 1-2.
100. Id at 6 (quoting United States Steel Corp. v. United States, 519 F.2d 359, 364 (3d
Cir. 1975)). But see supra note 35 (discussing the procedural anomaly where defendants are
the parties seeking to enforce constitutional rights).
101.
102.

S. REP. No. 1011, supra note 7, at 5, 5912.
Id

103.

Id; H.R. REP. No. 1558, supra note 7, at 7. See supra note 97.

104. 434 U.S. 412 (1978) (in awarding fees under title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-5(k) (1976), the Court held that a defendant who prevails can be

awarded fees if plaintiff's suit was "frivolous, unreasonable, or groundless, or that the plaintiff continued to litigate after it clearly became so."). 434 U.S. at 422. Christiansburgmakes
no reference to § 1988 or its legislative history, relying instead on the legislative history of
title VII and United States Steel Corp. v. United States, 519 F.2d 359 (3d Cir. 1975). 434

U.S. at 421-22.
105. See, e.g., Kirchberg v. Feenstra, 708 F.2d 991, 995 (5th Cir. 1983); Doe v.. Busbee,
684 F.2d 1375, 1379 (1 1th Cir. 1982); Jones v. Texas Tech Univ., 656 F.2d 1137, 1145 (5th
Cir. 1981). Contra Keyes v. Lauga, 635 F.2d 330, 334 (5th Cir. 1981).
106. Kirchberg v. Feenstra, 708 F.2d 991, 995 (5th Cir. 1983); white v. South Park In-
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became so., "107 Although the circuit recognizes that a showing of
the plaintiffs bad faith is not necessary, l0 8 establishing the plaintiffs
bad faith constitutes an even stronger basis for awarding fees. 109
In applying the Christianburg standard the circuit directs district courts to focus on the question of whether the case is so "lacking in arguable merit as to be groundless or without foundation
rather than whether the claim was ultimately successful."' 0 Thus,
the circuit warns district courts against the use of hindsight logic,
asserting that they must focus on the claims as they existed at the
time of trial and not evaluate them on the knowledge acquired from
the fact that plaintiff was unsuccessful."'
The circuit has indicated that fees should be denied to a defendant where the plaintiff had a reasonable ground for bringing
suit--even though the case seems questionable at the outset' 2---or
where plaintiffs action had "some arguable merit."' " 3 The court
has also concluded that if the plaintiffs claims "carr[y] at least some
measure of possible justification for going to trial," defendant's fees
should be denied." 14 However, if claims are "void of arguable legal
merit or factual support" then the defendant should be awarded
fees. 1 5 For example, in Church of Scientology v. Cazares," 6 the circuit affirmed the district court's award of fees to defendants because
dep. School Dist., 693 F.2d 1163, 1169-70 (5th Cir. 1982); Lopez v. Aransas County Indep.
School Dist., 570 F.2d 541, 545 (5th Cir. 1978).
107. Church of Scientology of Cal. v. Cazares, 638 F.2d 1272, 1290 (5th Cir. 1981) (quoting Lopez v. Aransas County Indep. School Dist., 570 F.2d 541, 545 (5th Cir. 1978) which
quotes Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 422 (1978)).
108. Jones v. Texas Tech Univ., 656 F.2d 1137, 1145 (5th Cir. 1981).
109. Stenseth v. Greater Fort Worth & Tarrant County Community Action Agency, 673
F.2d 842, 848 (5th Cir. 1982).
110. Jones v. Texas Tech Univ., 656 F.2d 1137, 1145 (5th Cir. 1981). See also Plemer v.
Parsons-Gilbane, 713 F.2d 1127, 1140 (5th Cir. 1983) (following "lack of arguable merit"
standard).
111. Plemer v. Parsons-Gilbane, 713 F.2d 1127, 1141 (5th Cir. 1983); White v. South
Park Indep. School Dist., 693 F.2d 1163, 1170 (5th Cir. 1982); Stenseth v. Greater Fort
Worth & Tarrant County Community Action Agency, 673 F.2d 842, 848-49 (5th Cir. 1982);
Jones v. Texas Tech Univ., 656 F.2d 1137, 1145 (5th Cir. 1981).
112. White v. South Park Indep. School Dist., 693 F.2d 1163, 1170 (5th Cir. 1982).
113. Jones v. Texas Tech Univ., 656 F.2d 1137, 1147 (5th Cir. 1981).
114. Stenseth v. Greater Fort Worth & Tarrant County Community Action Agency, 673
F.2d 842, 849 (5th Cir. 1982).
115. Jones v. Texas Tech Univ., 656 F.2d 1137, 1146 (5th Cir. 1981). See also Davis v.
Roadway Express, Inc., 590 F.2d 140, 143 (5th Cir. 1979) (fees awarded on basis that plaintiff "continued to litigate . . . after [claim] clearly became [groundless]").
116. 638 F.2d 1272 (5th Cir. 1981).
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there was no material evidence to support plaintiffs claim. 1 7 In
Jones v. Dealers Tractor& Equipment Co. ,lII the circuit affirmed an
award to the defendant because the plaintiff, in addition to failing to
produce sufficient evidence, failed to establish a prima facie case." 9
In further delineating the parameters of the defendant's standard, the circuit has concluded that, as a matter of law, mere failure
of the plaintiff to prosecute his action is not sufficient to establish his
claim as frivolous or vexatious although this factor may be considered.120 In addition, the court has noted that the fact that the district
court gave careful consideration to the plaintiffs claim may properly be considered in determining whether the action was frivolous.' 2 ' The court also concluded that if a plaintiff is successful on
several claims, unsuccessful claims arising out of the same set of
22
circumstances cannot be classified as being brought in bad faith.
In Plemer v. Parsons-Gilbane,123 however, the court altered this approach and independently reviewed each of four claims in order to
determine if any one claim was so "lacking in arguable merit" as to
warrant an assessment of fees. 124 As such, proper resolution of the
issue of fee awards to defendants when nonmeritorious claims are
joined with 25those not warranting that characterization remains
unresolved.

III.

THE SPECIAL CIRCUMSTANCES EXCEPTION

Section 1988 provides that fees may be awarded in the discretion of the court. 26 What little guidance Congress has provided on
how a district court is to use its discretion in determining the cir117.
118.
119.

Id at 1290.
634 F.2d 180 (5th Cir. 1981).
Id. at 181-82. See also Seyler v. Seyler, 678 F.2d 29,30 (5th Cir. 1982) (approval of

award to defendant due to plaintiff's frivolous appeal).
120.

Anthony v. Marion County General Hosp., 617 F.2d 1164, 1170 (5th Cir. 1980).

Cf 638 F.2d at 1290 (fact that district court sustained complaint for over two years does not
preclude an award).
121.

Jones v. Texas Tech Univ., 656 F.2d 1137, 1146 (5th Cir. 1981) (pointing to such

factors as no dismissal prior to trial and a hearing on the merits which was followed by a 12
page opinion as "thorough and serious consideration").
122. Keyes v. Lauga, 635 F.2d 330, 334 (5th Cir. 1981).
123. 713 F.2d 1127 (5th Cir. 1983) (claim of fees under 42 U.S.C. § 2000e-5(k) (1976)).
124. Id at 1141 (no fees awarded).
125. The Plemer decision may, however, be sui generis, i.e., one offering the court the

opportunity to apply the Chrisriansburg test in a manner which clearly demonstrates that it
offers limited opportunities to prevailing defendants for an award of fees.
126.

42 U.S.C. § 1988 (Supp. V 1981).
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cumstances under which an award should be made to a prevailing
plaintiff may be found in the House'27 and Senate' 28 reports. Section 1988 is to be construed similarly to the fee provisions of the
1964 Civil Rights Act as interpreted by the Supreme Court in Newman v. Piggie Park Enterprises,129 that is, a prevailing plaintiff
"should ordinarily recover an attorney's fee unless special circumstances would render such an award unjust." 30 While there is nothing in the legislative history indicating which special circumstances
are sufficient to deny recovery, Congress made clear that its reason
of fees is to encourage the enforcement of
for requiring an award
3
constitutional rights.1 '
The Fifth Circuit once ffirted with the idea of expanding the
definition of special circumstances to cases which did not involve
discrimination on the basis of race, sex, or other invidious classification, where there is good faith compliance with a state law and
where fees would be borne by taxpayers.' 32 However, the court now
speaks in terms of an exception which is "an extremely limited one
...applied only in unusual cases," 133 indicating that "section 1988
requires an extremely strong showing of special circumstances to
justify a denial of fees."' 34 Indeed, aside from cases in which suc35
cessfulpro se litigants have sought and been denied a fee award,
the exception is so limited that the court has found no instances
where it should be applied. The following circumstances have been
found insufficient to justify a denial of fees: A prevailing party's independent ability to pay counsel;

36

a defendant's good faith;

37

the

127. H.R. REP. No. 1558, supra note 7, at 6.
128. S. REP. No. 1011, supra note 7, at 4, 5911.
129. 390 U.S. 400 (1968).
130. Id at 402.
131. The Senate report states: "If the cost of private enforcement actions becomes too
great, there will be no private enforcement. If our civil rights laws are not to become mere
hollow pronouncements which the average citizen cannot enforce, we must maintain the
traditionally effective remedy of fee shifting inthese cases." S. REP. No. 1011, supra note 7,
at 6, 5913.
132. Henderson v. Fort Worth Indep. School Dist., 574 F.2d 1210 (5th Cir.), vacated en
banc, 584 F.2d 115 (5th Cir. 1978).
133. Knights of the KKK v. East Baton Rouge Parish School Bd., 643 F.2d 1034, 1041
(5th Cir.), vacated on other grounds, 454 U.S. 1075 (1981). See also Ellwest Stereo Theatre,
Inc. v. Jackson, 653 F.2d 954, 955 (5th Cir. 1981) (discretion to deny prevailing plaintiffs a
§ 1988 award is "exceedingly narrow").
134. Kirchberg v. Feenstra, 708 F.2d 991, 998 (5th Cir. 1983).
135. Cofield v. City of Atlanta, 648 F.2d 986, 988 (5th Cir. 1981) (purpose of§ 1988 is to
enable and encourage a person whose rights had been violated to retain an attorney).
136. Ellwest Stereo Theatre, Inc. v. Jackson, 653 F.2d 954, 956 (5th Cir. 1981); Interna-

TEXAS TECH LAW REVIEW

[Vol. 15:1

fact that ultimate responsibility for payment falls on innocent taxpayers or a public 38 or a private 139 entity with a limited budget
which has already incurred substantial legal expenses;' 4° the fact
that plaintiffs counsel is court appointed' 4' or a salaried attorney
with a public interest organization; 142 the fact that more time was
spent litigating the issue of fees than the merits; 43 and the fact that
the claim is essentially one sounding in tort for private monetary
damages' 4 or outside the ambit of seeking relief for discrimination
tional Oceanic Enters. v. Menton, 614 F.2d 502, 503 (5th Cir. 1980); International Soc'y for
Krishna Consciousness, Inc. v. Collins, 609 F.2d 151, 151 (5th Cir. 1980); Bunn v. Central
Realty, 592 F.2d 891, 892 (5th Cir. 1979); Gore v. Turner, 563 F.2d 159, 163 (5th Cir. 1977).
137. Kirchberg v. Feenstra, 708 F.2d 991, 1005 (5th Cir. 1983) (good faith compliance
with a reasonable interpretation of the law insufficient); Id at 999 (good faith not a special
circumstance); Ellwest Stereo Theatre, Inc. v. Jackson, 653 F.2d 954, 955 (5th Cir. 1981)
(reliance on state supreme court decision in passing ordinance); Johnson v. Mississippi, 606
F.2d 635, 637 (5th Cir. 1979) (good faith belief that statute is valid coupled with argument
that defendants were required to follow state law irrelevant); Morrow v. Dillard, 580 F.2d
1284, 1300 (5th Cir. 1978) (finding of bad faith unnecessary); Brown v. Culpepper, 559 F.2d
274, 278 (5th Cir. 1977) (fact that defendant's conduct was negligent, intentional, in good
faith or bad is irrelevant in determining the proper award of fees). See also Aware Woman
Clinic, Inc. v. City of Cocoa Beach, 629 F.2d 1146, 1148-49 (5th Cir. 1980) (noting Supreme
Court cases which hold that good faith is not a special circumstance).
138. Hall v. Board of School Comm'rs, 707 F.2d 464, 465 (11Ith Cir. 1983) (limited
budget of school board not a defense); Aware Woman Clinic, Inc. v. City of Cocoa Beach,
629 F.2d 1146, 1149-50 (5th Cir. 1980) (financial impact on city taxpayers not a special
circumstance); Knighton v. Watkins, 616 F.2d 795, 799-800 (5th Cir. 1980) (alleged budgetary problems of Department of Corrections not a factor); Johnson v. Mississippi, 606 F.2d
635, 637 (5th Cir. 1979) (financial burden on taxpayers irrelevant); Criterion Club of Albany
v. Board of Comm'rs, 594 F.2d 118, 120 (5th Cir. 1979) (present taxpayers must bear responsibility for discriminatory system in place for over 20 years).
139. Riddell v. National Democratic Party, 624 F.2d 539, 546 (5th Cir. 1980).
140. Robinson v. Kimbrough, 652 F.2d 458, 467 (5th Cir. 1981).
141. Miller v. Carson, 563 F.2d 741, 756 (5th Cir. 1977) (allowing fees to court appointed counsel encourages the vindication of civil rights). See also Knighton v. Watkins,
616 F.2d 795, 799-800 (5th Cir. 1980) (fees awarded to appointed counsel).
142. Seyler v. Seyler, 678 F.2d 29, 31 n.2 (5th Cir. 1982) (fact that attorneys are federally
or privately funded irrelevant); Morrow v. Finch, 642 F.2d 823, 826 (5th Cir. 1981) (fact that
prevailing party represented by civil rights organization irrelevant); Taylor v. Sterrett, 640
F.2d 663, 670 n.2 (5th Cir. 1981) (denial of fees not based on the fact that counsels were
salaried attorneys). See Watkins v. Mobile Housing Bd., 632 F.2d 565, 566-67 (5th Cir.
1980) (level of fees to be paid in case where plaintiff is represented by a legal services attorney same as that prevailing in the community). Cf. Harris v. Tower Loan, 609 F.2d 120, 124
(5th Cir. 1980) (no defense to fee award that Legal Services is barred from bringing fee
generating case; one remedy is to file complaint with corporation).
143. Criterion Club of Albany v. Board of Comm'rs, 594 F.2d 118, 120 (5th Cir. 1979).
144. Kirchberg v. Feenstra, 708 F.2d 991, 998-99 (5th Cir. 1983); Gibbs v. Town of
Frisco City, Alabama Police Dep't, 626 F.2d 1218, 1221 (5th Cir. 1980) (classification of suit
as equivalent to a state wrongful death action not a special circumstance). But see Riddell v.
National Democratic Party, 624 F.2d 539, 544 (5th Cir. 1980) (reviewing with approval cases
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based on race, sex, or other inherently offensive criteria.' 4 Two
cases, each of which present a somewhat appealing set of facts, exemplify the Fifth Circuit's reticence to give substance to the special
circumstances exception.
In Knights of the KKK v. East Baton Rouge Parish School
Board, 46 the Department of Health, Education, and Welfare
(HEW) threatened to withhold federal funds if the school board
permitted the plaintiff to meet in a school gymnasium. Even though
the school allegedly took what was determined to be unconstitutional action in response to HEW's position, the school's argument
that it had no alternative was rejected. The Fifth Circuit held that
the defendant's belief that the action was necessary to comply with
the federal statutes authorizing funding did not compel a finding of
special circumstances. 147
In Concerned Democrats v. Reno, 48 the district judge denied
attorney fees to plaintiffs who successfully challenged a judicial selection plan forbidding partisan political organizations from endorsing judicial candidates. Following a remand by the circuit, the
district judge reaffirmed his decision stressing the fact that section
1988 provides that the court may use its discretion in awarding fees
and that if the special circumstances exception is to have any life at
denying attorney fees because the § 1983 claims asserted were tort claims for private monetary damages).
145. Aware Woman Clinic, Inc. v. City of Cocoa Beach, 629 F.2d 1146, 1148-49 (5th
Cir. 1980) (court determined that the nature of prevailing party's claim was irrelevant);
Gibbs v. Town of Frisco City, Alabama Police Dep't, 626 F.2d 1218, 1221 (5th Cir. 1980)
(warning against distinguishing for § 1988 purposes among cases depending upon the category of right vindicated). See Johnson v. Mississippi, 606 F.2d 635, 637 (5th Cir. 1979)
(showing of invidious discrimination not required). Cf International Oceanic Enters. v.
Menton, 614 F.2d 502, 503 (5th Cir. 1980) (award of fees to corporation contesting zoning
ordinance).
Rejection by the circuit of the approach taken in Henderson v. Fort Worth Indep.
School Dist., 574 F.2d 1210 (5th Cir.), vacated en banc, 584 F.2d 115 (1978), see supra note
132 and accompanying text, conforms with the Supreme Court's rejection of limiting § 1983
actions to cases arising under the Constitution and certain statutory violations. Maine v.
Thiboutot, 448 U.S. 1, 6 (1980). See supra note 89. Therefore, because § 1983 actions are
not restricted to civil rights claims and because § 1988 makes no distinction between the
types of § 1983 actions, fees are recoverable regardless of the nature of the suit. See also
Maher v. Gagne, 448 U.S. 122, 128 (1980) (holding § 1988 applies to all types of § 1983
actions which included the plaintiffs action that was based solely on the Social Security
Act).
146. 643 F.2d 1034 (5th Cir.), vacated on other grounds, 454 U.S. 1075 (1981).
147. Id at 1040.
148. 601 F.2d 891 (5th Cir. 1979), cert. denied, 455 U.S. 938 (1982).
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all, fees must be denied. 4 9 In reasoning that the special circumstances exception should apply in this case, the district judge stated:
The Fifth Circuit has rejected (1) good faith on the part of
the defendants; (2) a finding of unintentional discrimination; (3)
plaintiffs financial ability to pay counsel fees; (4) defendant's
good faith belief that a challenged statute is valid; and (5) that
the burden of a fee award will fall on the taxpayers, as insufficient to constitute special circumstances rendering an award of
attorneys' fees unjust. However, this case combines all five of
these factors with the added ingredient of a plaintiff who is a partisan, political organization. Added together, they rise to the
level of "special circumstances."1 5

The equities of this rather large package fell on deaf ears. The circuit's response was a short per curiam opinion awarding fees for all
hours at an hourly rate suggested by the plaintiffs counsel as being
reasonable. ' 1
IV.

APPLYING THE JOHNSON FACTORS

Following the trend set by other circuits, 52 the Fifth Circuit
adopted what is commonly referred to as the lodestar interpretation
of Johnson. 5 Under the lodestar method the number of hours reasonably expended is multiplied by the prevailing hourly rate in the
community for similar work. The total is then adjusted to reflect the
remaining Johnson factors which may be of importance in the particular case.

54

The burden on the district courts to make detailed

Johnson findings remained; however, because after computation
under the lodestar method, the district courts were still required to
149. Concerned Democrats v. Reno, 493 F. Supp. 660, 663 (S.D. Fla.), rev'd, 689 F.2d
1211 (5th Cir. 1980).
150. Id at 664.
151. 689 F.2d 1211 (5th Cir. 1980).
152. See Copeland v. Marshall, 641 F.2d 880 (D.C. Cir. 1980) (en banc); City of Detroit
v. Grinnell Corp., 560 F.2d 1093 (2d Cir. 1977); Lindy Bros. Builders v. American Radiator
& Standard Sanitary Corp., 540 F.2d 102 (3d Cir. 1976).
153. See Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 583 n.15 (5th Cir.
1980).
154. Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087, 1092-93 (5th Cir. 1982).
The circuit, however, sometimes fails to adhere to the lodestar approach. For an indication
of this inability compare Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 581 (5th
Cir. 1980) (setting forth the new lodestar approach) with McGowan v. King, Inc., 661 F.2d
48, 52-53 (5th Cir. 1981) (in awarding fees under the Truth in Lending Act, the court made
findings for each of the 12 Johnson factors and, without explanation of weight given to each
set, a lump sum fee set).
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explain the basis of a fee award by indicating how each of the
twelve Johnson factors affected its decision. 155
The Supreme Court in Hensley v. Eckerhart5 6 settled the issue
of the proper construction of Johnson and set out the responsibilities
of district courts in determining the proper amount of fee awards.
In Hensley the Court placed its stamp of approval on the lodestar
approach, concluding that a beneficial starting point for determining an award is the number of hours reasonably expended multiplied by a reasonable hourly rate. 157 In lieu of imposing a
requirement that the district court make additional Johnson findings, the Court alluded to other considerations, such as the results
58
obtained, that may permit the district court to adjust the award.
While the Court noted that the district court may consider the Johnson factors, it warned that many are included within the calculation
of the hours expended and the appropriate hourly rate. 5 9 It seems
clear that Hensley seriously undermines prior Fifth Circuit decisions
which require an independent analysis of all Johnson factors after
reasonable time and rate calculations have been made. 160 Nevertheless, there remains a significant body of law within the circuit which
should remain in place.
A.

Reasonable Number of Hours

In establishing the responsibilities of district courts to deter155.

Graves v. Barnes, 700 F.2d 220, 221 (5th Cir. 1983). See also Norwood v. Harrison,

581 F.2d 518, 520 (5th Cir. 1978) (noting that it is mandatory for a court, in determining a
fee award, to consider all of the Johnson factors). Not all Johnson factors apply to defense

counsel and, therefore, they need not be considered when the prevailing party is a defendant. See Davis v. Roadway Express Inc., 590 F.2d 140, 143 (5th Cir. 1979).
156.

103 S. Ct. 1933 (1983).

157.
158.
159.

Id at 1939.
Id. at 1940.
Id at 1940 n.9. The Court's citation to the following District of Columbia Circuit

analysis of Johnson explains its conclusion:

Simply to articulate [the Johnson] factors, however, does not itself conjure up
a reasonable dollar figure . . . . This is particularly true because the twelve factors overlap considerably. For example, largely subsumed under the factor "time

and labor required" is an assessment of the "difficulty of the questions." That is so
because the more difficult the problem, the longer it will take adequately to solve it.
Similarly, the customary hourly fee. . . is likely to be influenced by. . . the level

of skill necessary to perform the services, .
gent,. . . time limitations,.

the attorneys, and.

. .

. .

.

. whether the fee is fixed or contin-

the amount to be obtained,

..

the undesirability of the case.

Copeland v. Marshall, 641 F.2d 880, 890 (D.C. Cir. 1980) (en banc).

160. See supra note 155 and accompanying text.

the reputation of
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mine a reasonable number of hours, the Hensley Court set out several guidelines. 61 Once the party seeking an award submits
evidence in support of the claimed hours worked, the district court
may reduce the hours if the prevailing party has inadequately documented them. 162 In addition, the district court should subtract the
hours that are not "'reasonably expended.' 163 Hours which are
"excessive, redundant, or otherwise unnecessary"'' 64 are hours that
fit within this category, and thus the prevailing party should, in
good faith, exclude them from his claim.165 Overall, Hensley emphasizes the fact that setting fees under statutory authority is not
different from billing in private practice. 66 Hours not reasonably
expended are not properly billed to a client in the private sector and
thus are67not properly billed to an adversary under a fee shifting
statute. 1

For purposes of establishing workable guidelines for the district
courts, the circuit has chosen to offer only generalized homilies. In
Copper Liquor,Inc. v. Ado/ph Coors Co. ,168 the circuit stated that the

district court should multiply the hours by the customary fee to arrive at the proper compensation "if the lawyer devoted no more
than the requisite time to the suit and the services were of average
quality."' 169 In addition, for purposes of determining what is the
requisite time, the court has warned that, "If counsel is, like the taxi
driver who takes a circuitous route, imbued with hope of being rewarded with a fee measured only by the meter reading at the end of
the journey, the statutory grant of attorney's fees would become a
bounty for crafty lawyers."'170 While never distinguishing between
hours submitted by the crafty or the marginally competent lawyer
(both of whom are equally capable of inflating hours) and the experienced, intelligent practitioner, the circuit has also made it clear
that regardless of the qualifications of the person in control of the
meter, the journey can be long.
161.
162.

163.

103 S. Ct. at 1939-40.
Id. at 1939.

Id (quoting S. REP. No. 1011, 94th Cong., 1st Sess. 6, reprintedin 1976 U.S.
& AD. NEWS 5908, 5913).
164. 103 S. Ct. at 1940.
165. Id. at 1939-40.
166. Id at 1940.
167. Id.
168. 684 F.2d 1087, 1097 (5th Cir. 1982).
169. Id
170. McGowan v. King, 661 F.2d 48, 50 (5th Cir. 1981).

CONG.

CODE
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Discarding such artificial starting points such as the time that
the attorney-client relationship becomes a reality, the Fifth Circuit
has determined that fees will be awarded for prelitigation hours if
they are spent working toward a successful resolution of the case. 7 '
72
As such, compensable time occurs when the case is investigated
and also when preliminary research is accomplished for the preparation of the complaint. 73 It extends to periods after judgment
when monitoring is required to insure compliance 174 and includes
time spent on successful appeals.175 Compensable time also extends
to time spent at the trial and the appellate level in securing an award
1 77
of fees.' 76 It embraces the hours of work performed by paralegals
as well as time spent on nonlegal activity such as travel, 7 1 including
171. Riddell v. National Democratic Party, 712 F.2d 165, 170-71 (5th Cir. 1983) (not an
abuse of discretion to limit compensable hours to legal research required prior to filing suit).
The circuit has left open the issue as to whether time expended in state administrative proceedings prior to the filing of a successful § 1983 suit is compensable. See Espino v.
Besteiro, 708 F.2d 1002, 1010 (5th Cir. 1983).
172. See Dowdell v. City of Apopka, 698 F.2d 1181, 1188 (11th Cir. 1983). But cf.
EEOC v. Strasburger, Price, Kelton, Martin & Unis, 626 F.2d 1272, 1275 (5th Cir. 1980)
(time claimed prior to intervention denied).
173. See Riddell v. National Democratic Party, 712 F.2d 165, 170-71 (5th Cir. 1983)
(approving an award of fees for hours spent on research prior to the time of filing suit).
174. Williams v. City of Fairburn, 702 F.2d 973, 976-77 (11th Cir. 1983) (court awarded
fees for hours spent by counsel in determining whether consent agreement was adequate to
provide housing for the plaintiffs); Taylor v. Sterrett, 640 F.2d 663, 668 (5th Cir. 1981) (court
awarded fee for hours spent for supplemental enforcement proceedings). See also Miller v.
Carson, 628 F.2d 346, 349 (5th Cir. 1980) (not an abuse of discretion for district court to
create a special fund to compensate for future monitoring).
175. See Marks v. Prattco, Inc., 633 F.2d 1122, 1125-26 (5th Cir. 1981); Johnson v. Mississippi, 606 F.2d 635, 638-39 (5th Cir. 1979); Rainey v. Jackson State College, 551 F.2d 672,
674 (5th Cir. 1977). Time at the appellate level includes time reasonably spent before the
Supreme Court. See Stone v. City of Wichita Falls, 668 F.2d 233, 234 (5th Cir. 1982) (time
compensable if counsel considered it reasonable to expend time in opposing petition for
certiorari); Tasby v. Estes, 651 F.2d 287, 288-89 (5th Cir. 1981) (hours spent preparing brief
on the merits compensable). Fees for services provided on appeal are properly awarded by
the trial court. Thus, on appeal the general practice of the Fifth Circuit is to remand to the
district courts with directions to award fees even if the only issue is the award of fees. See,
e.g., 633 F.2d at 1126; Aware Woman Clinic, Inc. v. City of Cocoa Beach, 629 F.2d 1146,
1150 (5th Cir. 1980); Gary W. v. Louisiana, 622 F.2d 804, 807 (5th Cir. 1980), cert. denied,
450 U.S. 494 (1981). But see supra text accompanying notes 21-26.
176. Riddell v. National Democratic Party, 712 F.2d 165, 171 (5th Cir. 1983); 684 F.2d
at 1101; Stokes v. Fidelity Acceptance Corp., 644 F.2d 355 (5th Cir. 1981); Morrow v. Finch,
642 F.2d 823, 826 (5th Cir. 1981); Johnson v. Mississippi, 606 F.2d 635, 637-38 (5th Cir.
1979); Iranian Students Ass'n v. Edwards, 604 F.2d 352, 354 (5th Cir. 1979).
177. Richardson v. Byrd, 709 F.2d 1016, 1023 (5th Cir. 1983).
178. See Riddell v. National Democratic Party, 712 F.2d 165, 171 (5th Cir. 1983); Johnson v. University College, 706 F.2d 1205, 1208 (11th Cir. 1983); Graves v. Barnes, 700 F.2d
220, 224 (5th Cir. 1983).

26

TEXAS TECH LAW REVIEW

[Vol. 15:1

the travel time of out of town counsel. 7 9 Moreover, the journey
may be taken by more than one attorney. 8 0 Although Johnson specifically prohibits additional compensation for unnecessary duplication of work,' 8 ' and parties utilizing the services of more than one
attorney have been clearly warned that those "seeking the assurance
that clear representational overkill can provide must bear themselves the cost that it occasions," 182 fees are appropriate if the district court gives careful consideration to the services performed by
each counsel and balances the respective contributions in determining compensable time. 8 3 Hours should be excluded only if the lawyers are unreasonably doing the same work.' 4 An award to more
than one attorney for time spent is proper if it reflects the distinct
contribution of each attorney and takes into consideration the customary practices of multiple lawyer litigation. 85
The circuit remains ambivalent toward arguments that counsel
for the losing party spent considerably less time on the case than
counsel for the prevailing party. 8 6 It has not, however, hesitated to
reverse district court decisions which either impose unjustified cuts
in requested hours8 7 or accept at face value an obviously inflated
179. Johnson v. University College, 706 F.2d 1205, 1208 (11th Cir. 1983) (if it was reasonable to hire local counsel then out of town counsel's time should be excluded).
180. Id at 1207-08.
181. 488 F.2d 714, 717 (5th Cir. 1974) (excluding time spent by more than one attorney
when only one is needed). See Neely v. City of Grenada, 624 F.2d 547, 552 (5th Cir. 1980)
(not abuse of discretion to reduced compensable hours due to duplication). Accord 103 S.
Ct. at 1939-40. See supra text accompanying notes 163-67.
182. Tasby v. Estes, 651 F.2d 287, 289 n.l (5th Cir. 1981).
183. Dowdell v. City of Apopka, 698 F.2d 1181, 1188 (1 1th Cir. 1983).

184. Johnson v. University College, 706 F.2d 1205, 1208 (11 th Cir. 1983) (noting that the
use of multiple attorneys is common for both plaintiff and defense work). Compare Tasby v.
Estes, 651 F.2d 287, 289 (5th Cir. 1981) (time spent by additional counsel who was solely
responsible for writing appellate brief compensable) with Flowers v. Wiley, 675 F.2d 704,

706 (5th Cir. 1982) (error to award hours to co-counsel who performed no functions in attending hearing). A finding by the district court that a case did not require the services of
more than one attorney will not be reversed absent an abuse of discretion. Hardy v. Porter,
613 F.2d 112, 114 (5th Cir. 1980). See also Taylor v. Sterreth, 640 F.2d 663, 670 (5th Cir.
1981) (district court did not abuse its discretion in denying fees).
185. Johnson v. University College, 706 F.2d 1205, 1208 (11th Cir. 1983).
186. Harkless v. Sweeny Indep. School Dist., 608 F.2d 594, 598 (5th Cir. 1979) (concluding that the state of the record made the argument irrelevant). In Watkins v. Mobile Housing Bd., 632 F.2d 565, 567 (5th Cir. 1980), however, the court implicitly approved a
reduction of one-half in light of defense counsel's showing he spent 53.5 hours on the case as
compared to plaintiff's total of 102.7.
187. In Williams v. Thomas, 692 F.2d 1032 (5th Cir. 1982), the district judge disallowed
a request for 400 hours, after making findings that the hours were excessive and stating that
he was aware that the fees awarded failed to fully compensate the attorney but "'hope[d]
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requested hours figure.' 88 The usual deference afforded the findings
of district judges under the abuse of discretion standard, however, is
reflected in the circuit's refusal to reverse judges who have denied
defense counsel's requests for automatic reductions of awards when
plaintifis counsel, through ignorance or otherwise, has maintained
no contemperaneous time records. 189 This liberal approach is reflected in the circuit's rule which requires contemporaneous time
records for all work performed on cases after January 1, 1983, yet
authorizes an award of fees in their absence for what in the court's
judgment is the minimum amount necessary for an attorney to produce the work seen in court. 90
The last concern in determining a reasonable number of hours
arises in one of two forms. In the first instance, the defendants
claim that an award of the total number of hours submitted is not
appropriate because the plaintiff has not prevailed enough, that is,
the degree of actual financial recovery is de minimis when comthat the experience gained would prove beneficial.'" Id at 1037 (quoting Williams v.
Thomas, 511 F. Supp. 535, 545 (N.D. Tex. 1981)). After reviewing the entire record (including the results obtained) the circuit reversed, concluding that an abuse of discretion had
occurred. See also Rainey v. Jackson State College, 551 F.2d 672 (5th Cir. 1977) (reduction
of hours as being exorbitant reversed for lack of findings justifying decision).
188. Rose Pass Mines, Inc. v. Howard, 615 F.2d 1088, 1092 (5th Cir. 1980) (award reversed because there was no explanation why an entire work week was spent preparing the
fee application); Flowers v. Wiley, 675 F.2d 704, 706 (5th Cir 1982) (reversal of award of ten
hours for task that should have taken one).
189. Johnson v. University College, 706 F.2d 1205, 1207 (1lth Cir. 1983); Harkless v.
Sweeny Indep. School Dist., 608 F.2d 594, 597 (5th Cir. 1979). See 684 F.2d at 1094 (time
sheets are not essential).
190. Fifth Circuit rule 47.8.1 states:
Petitions or motions for the award of attorney's fees should always be supported by contemporaneous time records recording all work for which a fee is
claimed and reflecting the hours or fractional hours of work done and the specific
professional level of services performed by each lawyer for whom compensation is
sought. In the absence of such records, no time expended will be considered in the
setting of the fee beyond the minimum amount necessary in the court's judgment
for any lawyer to produce the work seen in court. Exception may be made only to
avoid an unconscionable result.
The Clerk shall make reasonable efforts to advise counsel of the existence of
this rule, but whether or not counsel has been advised, ignorance of this rule shall
not, standing alone, be deemed grounds for an exception. If the reasonableness of
the hours claimed on the basis of time records becomes an issue, the applicant shall
voluntarily make his time records available for inspection by opposing counsel
and, if a dispute is not resolved between them, by the Court. This rule shall not
govern claims or portion of claims for attorneys' fees for work performed before
January 1, 1983.
5TH CIR. R. 47.8.1.
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pared to that originally sought. In the second instance, the plaintiffs
prevail on some but not all claims for relief, leading defendants to
contend that the award should be reduced accordingly.
With respect to the former, the circuit cites the legislative history19 1 in its firm rejection of arguments that the prevailing parties'
recovery of attorney fees should be limited by the amount of the
pecuniary recovery. 192 Thus, it is clearly an abuse of discretion for
the district93 court to reduce an award in light of a small monetary
recovery. 1
This position is justified by the argument that the policy behind
section 1988 will be compromised if, in awarding fees, undue consideration is placed upon the amount of financial recovery. 194 Section 1988 was enacted to provide an incentive for the vindication of
constitutional rights by allowing the award of attorney fees.' 95 If
awards are reduced because of small monetary recovery, attorneys
will not accept cases in which the prospect of pecuniary recovery is
cases involve significant deprivalow regardless of the fact that1 such
96
rights.
constitutional
tions of
Proper resolution of the number of hours which may be compensated when a plaintiff prevails on some but not all claims for
relief is somewhat more difficult. The mechanical approach of dissecting a case into winning and losing hours has been rejected.' 97
Rather, the responsibility of the district judge to be aware that issues
can be overlapping and intertwined has been stressed. 98 In deter191.

See S. REP. No. 1011, supra note 7, at 6, 5913 ("fees awarded [should] not be re-

duced because the rights involved may be nonpecuniary in nature").
192. Harkless v. Sweeny Indep. School Dist., 608 F.2d 594, 598 (5th Cir. 1979). See also
Familias Unidas v. Briscoe, 619 F.2d 391, 405-06 (5th Cir. 1980) ("granting of declaratory

...);
relief and nominal damages. . . adequately justifies an award of attorney's fees.
McNamara v. Moody, 606 F.2d 621, 626-27 (5th Cir. 1979) (award of fees proper where
plaintiff recovers nominal damages).
193.

Clanton v. Orleans Parish School Bd., 649 F.2d 1084, 1102 (5th Cir. 1981). See

Harkless v. Sweeny Indep. School Dist., 608 F.2d 594, 598 (5th Cir. 1979).
194. Williams v. Thomas, 692 F.2d 1032, 1038 (5th Cir. 1982) (rejecting the argument
that a small monetary recovery has relevance with respect to proper determination of fees
pursuant to the theory that success on any claim serves to vindicate constitutional rights).
But see 684 F.2d at 1097 (antitrust case) (the lodestar figure can be reduced if fees are
egregiously disproportionate to the amount of financial recovery, however, the size of a recovery should not be the exclusive determination of an award).
195. S. REP. No. 1011, supra note 7, at 3, 5910.
196. Eg., Corpus v. Estelle, 605 F.2d 175 (5th Cir. 1979) (affirming award of fees in
successful suit for declaratory and injunctive relief). See supra note 191.
197.
198.

Dowdell v. City of Apopka, 698 F.2d 1181, 1187 (11 th Cir. 1983).
Jones v. Diamond, 636 F.2d 1364, 1382 (5th Cir. 1981) (en banc).
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mining which hours to exclude, the Fifth Circuit directed the district
courts to consider the relationship between claims that were successful and claims that were rejected, as well as the contribution of the
hours spent on unsuccessful claims to the success of the entire

case. 199

2°°
The Fifth Circuit had barely begun to develop this analysis
when the Supreme Court furnished the means for correctly resolving these problems in Hensley. Although the dissent characterizes
the majority opinion as being compatible with the Fifth Circuit's
approach, 20 ' a clear reading of the case in combination with the circuit's subsequent interpretation of Hensley implies otherwise. 0 2
As a basic proposition, the Court in Hensley agreed that under
certain conditions, hours spent on unsuccessful claims should be excluded in considering an award.20 3 It nevertheless established an
analytical framework which divides unsuccessful claims into two
categories. The first are those which are distinctly different from
those which proved successful. 20 4 These distinctly different unsuccessful claims (based on different facts and legal theories) are to be
regarded as if they had been asserted in separate lawsuits and thus
199. Id Prior to Diamond, the Fifth Circuit concluded that fees should only be allowed
for time spent on successful claims, noting that fees should be awarded for time spent on
successful and unsuccessful claims to the extent that they overlapped. Familias Unidas v.
Briscoe, 619 F.2d 391, 406 (5th Cir. 1980).
200. See, e.g., Dowdell v. City of Apopka, 698 F.2d 1181, 1187-88 (11th Cir. 1983)
(hours spent on claims dismissed were sufficiently interrelated to prevailing claims to be
compensable); 684 F.2d at 1095 (time spent in pursuing an unsuccessful theory held to have
sufficient relationship with the success of the case to warrant compensation); Clanton v.
Orleans Parish School Bd., 649 F.2d 1084, 1103 (5th Cir. 1981) (without analysis, 20% deduction in hours for time spent on unsuccessful preliminary motions and requests for relief
affirmed).
201. 103 S. Ct. at 1049-50 (Brennan, J., concurring in part and dissenting in part) (citing
Jones v. Diamond, 636 F.2d 1364 (5th Cir. 1981)):
[Dlistrict courts are directed to take into consideration the overall degree of a
plaintiff's success, and the extent to which work on claims on which no relief was
obtained contributed to that success, in setting the exact amount of the award due.
The mere fact that plaintiffs do not prevail on every claim does not preclude an
award of fees for all work reasonably performed, but it is rarely an abuse of discretion to refuse to award fees for work done on non-prevailing claims that are not
closely related to the relief obtained.
Id
202. Richardson v. Byrd, 709 F.2d 1016, 1022 n.5 (5th Cir. 1983) (in remanding case in
light of Hensley the court pointed out that the district judge did not misapply the law in light
of the fact that Hensley was decided after the district court's ruling).
203. 103 S.Ct. at 1943.
204. Id at 1940.
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no award is authorized.2 °5
Under the second category are those claims on which the plaintiff fails to prevail but which are related to one or more successful
claims. These related claims, by definition, must have facts or legal
theories common to prevailing claims. °6 Once the claims have been
characterized as related, Hensley directs the district courts to focus
on the importance of the relief obtained in relation to the hours expended on the litigation.20 7 When a lawsuit is composed of both
successful and unsuccessful related claims, an award should only be
made for hours that are reasonable in relation to results obtained. 0
If a party obtained excellent results, then an award should fully
compensate the attorney. 2°9 On the other hand, if a party has
achieved only partial or limited success, an award which compensates an attorney for all his time may be excessive. 21 0 Thus, the degree of success obtained is the critical factor.21
The Court noted that no precise rule exists for excluding hours
spent on unsuccessful claims.212 It suggested, however, that courts
may either identify specific hours to be excluded 21 3 or reduce the
number of hours to provide for limited success.214 In concluding the
discussion of this point, the Hensley Court noted that the determination is within the district court's discretion, but warned that in exercising their discretion, district courts must be mindful of the
considerations expressed.21 5
B. Reasonable Hourly Rate
While the Court in Hensley spoke in terms of a reasonable
hourly rate,21 6 the opinion does not provide guidance as to how it is
to be computed. The Fifth Circuit approach, however, closely
205.

Id

206. Id The Court also refers to what it calls a "common core of facts."
207. Id at 1943.

Id

208. Id
209. Id. at 1940.
210. Id at 1941.

211. Id Success in this context is not to be equated with the amount of financial recovery. See supra text accompanying notes 191-96.
212. 103 S. Ct. at 1941.

213. Id The Court rejects the use of a mathematical computation consisting of a ratio
which compares total number of issues in the case with successful claims. Id at 1940 n. 11.
214. Id. at 1941.
215. Id
216. E.g., id at 1939.
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tracks the initial analysis found in Johnson which asserted that the
"customary fee for similar work is the measure."2 7 Thus, the common practice has been for opposing counsel to place into evidence
affidavits of members of the bar practicing in the area where the
case was tried attesting to customary rates for similar work.218 In
addition, the circuit has approved what it describes as the prevalent
practice "to use current rates rather than historic rates and thus to
compensate counsel for inflation and delay in receipt of
payment. 21 9
When an hourly rate lower than that requested is awarded, the
court will affirm if the determination is supported by substantial evidence indicating the customary fees of similarly experienced local
counsel. 220 However, it is reversible error for a district court to reduce the hourly rate because counsel seeking an award is a salaried
attorney for a privately or publicly funded public interest organization 22 1 or because there is a retainer contract between prevailing
counsel and his client.22 2 Finally, it is reversible error for the district
court to fail to take into account customary fees of local counsel for
similar work and establish a maximum hourly rate ceiling for all
3
cases.

22

The circuit approves, however, the practices of distinguishing
between rates for in court and out of court time,224 or for lead and
217. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 718 (5th Cir. 1974).
218. See, e.g., McGowan v. King, 661 F.2d 48, 52 (5th Cir. 1981) (evidence showing the
customary fees); Neely v. City of Grenada, 624 F.2d 547, 550-51 n.3 (5th Cir. 1980) (setting
forth, with approval, portions of affidavits supporting the proper hourly rate). Absent counsel's initiative to provide the district court guidance on the reasonable rate, the court may
draw on its own experience in making the determination and, if reasonable, the determination will be upheld on appeal. Clanton v. Orleans Parish School Bd., 649 F.2d 1084, 1103
n.23 (5th Cir. 1981).
219. Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087, 1096 n.26 (5th Cir. Aug.
1982) (antitrust case).
220. Johnson v. University College, 706 F.2d 1205, 1210 (11 th Cir. 1983). See also Hall
v. Board of School Comm'rs, 707 F.2d 464, 465 (11th Cir. 1983) (abuse of discretion to
reduce fee where no evidence supported the reduction).
221. Morrow v. Finch, 642 F.2d 823, 826 (5th Cir. 1981) (cursory rejection of argument
that fees should reflect the salary of the state attorney general divided into hourly increments); Watkins v. Mobile Housing Bd., 632 F.2d 565, 567 (5th Cir. 1980). But see EEOC v.
Strasburger, Price, Kelton, Martin & Unis, 626 F.2d 1272, 1275-76 (5th Cir. 1980).
222. Neely v. City of Grenada, 624 F.2d 547, 552 n.4 (5th Cir. 1980) (fixing a proper
award is a legal determination based on the Johnson criteria and a court is not bound by a
contract between the attorney and client).
223. Id at 549.
224. Corpus v. Estelle, 605 F.2d 175, 180-81 n.10 (5th Cir. 1979), cert. denied, 445 U.S.
938 (1980); Miller v. Carson, 563 F.2d 741, 756 (5th Cir. 1977).
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associate counsel, 225 and varying rates based on the experience of
attorneys, 226 indicating that failure to do so may, in some instances,
be an abuse of discretion. 227 The district court may also distinguish
between rates for legal services and those services that are not
strictly legal.228 Although the precedent is not clearly established, a
court may reduce an award to an out of town attorney when equally
qualified local counsel is available at lower rates. 229 In this situation
the hourly rate should be equated with the lower costs of local
counsel.23 °
C. Beyond Reasonable Time and Reasonable Rate
Hensley speaks in terms of upward or downward adjustments
of the lodestar figure on the basis of the degree of success.2 3' As
previously noted,232 it also alludes to the proposition that district
courts may consider the remaining Johnson factors in adjusting the
lodestar figure.2 33 As vague as this guideline may be for helping the
district courts decide whether the basic lodestar figure should be adjusted, it is far better than previous guidance by the Fifth Circuit.
For instance, in addressing the sixth Johnson factor (whether the fee
is fixed or contingent), the circuit previously spoke in terms of an
almost mandatory enhancement when a case is taken on a contingency basis.234 Later, the circuit altered its approach, asserting the
grant or denial of an enhancement award will not be reversed absent an abuse of discretion. 235 Typical of the new approach is John225.
226.
227.
228.
229.
applied

Neely v. City of Grenada, 624 F.2d 547, 551-52 n.4 (5th Cir. 1980)
Miller v. Carson, 563 F.2d 741, 756 (5th Cir. 1977).
Rose Pass Mines, Inc. v. Howard, 615 F.2d 1088, 1092 (5th Cir. 1980).
Neely v. City of Grenada, 624 F.2d 547, 552 (5th Cir. 1980).
In re Multiponics, Inc., 622 F.2d 731, 734 (5th Cir. 1980) (Johnson criteria being
for purposes of setting fees in bankruptcy proceedings). But see supra note 179 and

accompanying text.
230. In re Multiponics, Inc., 622 F.2d 731, 734 (5th Cir. 1980).
231. 103 S. Ct. at 1942.

232. See supra text accompanying notes 156-59.
233. 103 S. Ct. at 1940 n.9.
234. See Schneider v. Atlanta, 628 F.2d 915, 920 (5th Cir. 1980); Wolfe v. Frank, 555
F.2d 1213, 1218 (5th Cir. 1977). Cf. Jones v. Diamond, 636 F.2d 1364, 1382 (5th Cir. 1981)

(en banc) (noting that attorneys who are to be compensated only in the event of prevailing
are entitled to be compensated more than an attorney who is compensated regardless of the

result).
235.

Compare Hall v. Board of School Comm'rs, 707 F.2d 464, 465-66 (11 th Cir. 1983)

(district court abused its discretion because it gave no reason for denying contingency) with
Dean v. Gladney, 621 F.2d 1331, 1338 (5th Cir. 1980) (after all Johnson criteria were consid-

ered a finding that the circumstances rendered the contingency fee factor inapplicable was
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son v. University College236 which noted that a fee enhancement in a
contingency case might be appropriate because compensation is not
guaranteed,
but the adjustment does not have to be made in every
7
case.

23

The circuit's failure to provide clear directions for proper utilization of the enhancement factor is as equally pronounced with respect to the remaining Johnson factors. 238 The result is a significant
wasteland of precedent where one finds certain minimal principles,
which-at best-are only tangentially related to the Johnson
criteria.
First, the amount of the fee award, although subject to reduction in exceptional circumstances, 239 cannot be reduced by compensation from third parties; 24° second, when fees are requested by
counsel representing a class, the court cannot simply ratify the
agreement of the parties as to the amount of the fees;24 ' and finally,
to adequately compensate counsel, interest may be awarded on attorney fees.242
The Supreme Court's decision in Hensley stressed both the renot clearly erroneous) and Williams v. City of Fairburn, 702 F.2d 973, 977 (11 th Cir. 1983)
(affirming, without explanation, district court's refusal to use a 50% contingency increase).
See also McGowan v. King, Inc., 661 F.2d 48, 52-53 (5th Cir. 1981) (denying a contingency
increase even though the services were of high quality); Neely v. City of Grenada, 624 F.2d
547, 550 (5th Cir. 1980) (setting fees on appeal on basis of uncontested affidavits stating that
average fee for contingency cases was $75 per hour).
236. 706 F.2d 1205 (11th Cir. 1983).
237. Id at 1210. See also Marion v. Barrier, 694 F.2d 229, 231 (11 th Cir. 1982) (Johnson
cannot be used as standing for the proposition that the district courts must in all instances
adjust the hourly rate upward when the case is taken on a contingent fee basis).
238. See Berger, Court AwardedAttorneys' Fees." What is "Reasonable'?,126 U. PA. L.
REv. 281, 286-87 (1977).
239. Copper Liquor, Inc. v. Adolph Coors Co., 684 F.2d 1087, 1097 (5th Cir. 1982) (if
the court articulates its reasons then the lodestar figure may be reduced in exceptional cases).
240. Johnson v. University College, 706 F.2d 1205, 1210 (1lth Cir. 1983); Ward v. Kelly,
515 F.2d 908, 912 n.lI (5th Cir. 1975). See also Thompson v. Madison County Bd., 496
F.2d 682, 689 (5th Cir. 1974) (awarding fees under 20 U.S.C. § 1617); Fairley v. Patterson,
493 F.2d 598, 606-07 (5th Cir. 1974) (awarding fees in the exercise of the equity powers of
the court).
241. Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 583 (5th Cir. 1980);
Piambino v. Bailey, 610 F.2d 1306, 1328 (5th Cir. 1980); Foster v. Boise-Cascade, Inc., 577
F.2d 335, 336 (5th Cir. 1978). See supra note 222 and accompanying text. Cf. Pharr v.
Housing Auth., 704 F.2d 1216, 1218 (11 th Cir. 1983) (one-third contingency used to justify
an award higher than that which would have been received using reasonable hourly rate
computation).
242. Gates v. Collier, 616 F.2d 1268, 1278 (5th Cir. 1980). This practice of awarding
interest is consistent with awarding present rather than prevailing hourly rates as a technique to compensate for delay in payment. See supra note 219 and accompanying text.
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sponsibilities of a district court in awarding fees and the significant
discretion delegated. As the Court stated, "We reemphasize that the
district court has discretion in determining the amount of the fee
award. This is appropriate in view of the district court's superior
understanding of the litigation and the desirability of avoiding fre243
quent appellate review of what essentially are factual matters.
This pointed reference to the district court's discretion and the fact
that the discretion should be construed broadly enough to curtail
frequent appellate review clearly signals to the courts of appeals that
appellate oversight should be held to a minimum. Two recent cases
by the circuit indicate a willingness to do just that. Both cases were
filed in the early 1970s and both resulted in major successes for the
plaintiffs.
In Riddell v. NationalDemocraticParty,2 " the result was a major restructuring of a political party in the State of Mississippi, and
in Graves v. Barnes,245 the result was the implementation of a redistricting plan sufficiently adequate to relieve certain minority communities in a Texas county of constitutional deprivations. Both
district judges awarded fees at the hourly rate prevailing at the time
of the award rather than at the time the case was tried and multiplied the rate by the number of hours found reasonable. The award
in Riddell totaled over $95,000,246 and in Graves, close to

$500,000.247
At this point, each court reached the second and most critical
stage--disposition of arguments by counsel pertaining to adjustment of the lodestar figure on the basis of the remaining Johnson
factors. In Riddell a multiplier of 2.8 was requested 248 which, if
granted, would have entitled counsel to an additional sum in excess
of $100,000. A multiplier of two was considered in Graves,24 9
thereby placing an additional one-half million in the balance. The
two courts reached opposite decisions and each was affirmed on
appeal.
243. 103
244. 508
245. 446
901 (1978).
246. 545
Cir. 1983).
247. 700

S. Ct. at 1941.
F.2d 770 (5th Cir. 1975).
F. Supp. 560 (W.D. Tex. 1977), aft'd sub nora. Briscoe v. Escalante, 435 U.S.
F. Supp. 252, 261 (S.D. Miss. 1982), aft'd inpar, rev'dinpart,712 F.2d 165 (5th
F.2d at 221, 224 (5th Cir. 1983) (setting forth final figures after being adjusted

by a multiplier of two).
248. 545 F. Supp. at 262.
249. See 700 F.2d at 222.
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The key to the circuit's approach was the proposition that in
determining the multiplier, the district courts are not required to
consider factors already included in the calculations of the lodestar
figure. 250 Applying this proposition in Graves, the Fifth Circuit affirmed the district court's use of a multiplier because the court's basis for its use (uncertain prospects of success) played no role in
determining the lodestar figure. 25 ' In Riddell, although the circuit
conceded that the case presented a novel question which by definition made the prospects of success uncertain, the court affirmed the
decision not to award a multiplier.25 2 In so holding, the circuit
pointed out that the district court had considered this factor in its
calculation of the lodestar figure.253 Thus, in light of Riddell and in
apparent accord with the broad discretion granted in Hensley, the
Johnson criteria relevant to determining a multiplier may also be
used by district courts in calculating the reasonably hourly rate (for
lodestar purposes) without fear of reversal under the abuse of discretion standard.254
V.

AWARDS AGAINST STATES, LOCAL GOVERNMENTS, AND
THEIR OFFICIALS

As established by section 1988's legislative history,255 the
Supreme Court in Hutto v. Finney,2 56 and the Fifth Circuit in Universal Amusement Co. v. Vance,2 57 attorney fees can be awarded

against states, local governments, and their officials without any bar
being imposed by, among other things, the states' eleventh amend250.
251.
252.

712 F.2d at 170.
700 F.2d at 224.
712 F.2d at 170.

253. Id
254. Id The Fifth Circuit noted that the proper method of calculating fees is to apply
the remaining Johnson factors after the lodestar figure had been determined. Although the
circuitpreferredthis approach, the court held that the district court's slight deviation did not
amount to an abuse of discretion. Id
255. S. REP. No. 1011, supra note 7, at 5, 5913. The Senate Report states, "[I1t is intended that the attorney's fees, like other items of cost, will be collected either directly from
the official, in his official capacity, from funds of his agency or under his control, or from the
state or local government (whether or not the agency or government is a named party)."
Id; H.R. REP. No. 1558, supra note 7, at 7 n.14 (the eleventh amendment is not a bar to the
award of counsel fees against state governments).
256. 437 U.S. 678, 694-700 (1978).
257. 559 F.2d 1286, 1300-01 (5th Cir. 1977),adoptedon the issue of attorneyfees en banc,
587 F.2d 176 (5th Cir. 1978), cert. denied sub nom. Butler v. Dexter, 442 U.S. 929 (1979).
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ment immunity.25 8 In Hutto the Supreme Court concluded that although states and their agencies may not be named defendants in
section 1983 suits, 259 they can be held responsible for the payment of
fees in actions against officials in their official capacity. 260 The Fifth
Circuit initially adopted a similar approach for successful suits
against individual defendants having an employment nexus with
political subdivisions, that is, the failure to name the governmental
entity as a defendant in suits against officials in their official capacity did not preclude imposition of fee liability.26 I However, relying
on the fact that local governmental units can be named as defendants in section 1983 suits 262 and in light of the "potential for unfairness" and "the potential confficts of interest between [a local] entity
and the putative official," it now holds that "[tlo impose liability on
a municipal or governmental entity

. . .

the plaintiff must join the

entity as a defendant" in a section 1983 suit. 263 In determining
whether an individual defendant acted in a manner sufficient to
transfer fee liability to a governmental unit, the issue is whether
"the action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision officially adopted or promulgated by that body's officers. Moreover ... local governments ... may be sued for constitutional
258. See supra notes 255-57 and accompanying text. The Circuit has consistently held
that, pursuant to its powers under the fourteenth amendment, Congress overrode the states'
eleventh amendment immunity when it passed § 1988. E.g., Corpus v. Estelle, 605 F.2d 175,
179 (5th Cir. 1979), cert. denied, 455 U.S. 919 (1980); 559 F.2d at 1301; Rainey v. Jackson
State College, 551 F.2d 672, 675 (5th Cir. 1977). See also 437 U.S. at 693-98 (Congress
overrode the states' eleventh amendment immunity when it passed § 1988). Local governmental units, of course, may not lay claim to the eleventh amendment defense. See
Edelman v. Jordan, 415 U.S. 651, 666 n.12 (1974).
259. 437 U.S. at 699. See also Quern v. Jordan, 440 U.S. 332, 341 (1979) (section 1983
excludes suits against states or their agencies).
260. 437 U.S. at 699-700.
261. See, e.g., Barrett v. Thomas, 649 F.2d 1193, 1201-02 (5th Cir. 1981), cert. denied,
456 U.S. 925, cert. deniedsub non. Dallas County v. Barrett, 456 U.S. 936 (1982); Collins v.
Thomas, 649 F.2d 1203, 1205 (5th Cir. 1981), cert. deniedsub nom. Dallas County v. Collins,
456 U.S. 936 (1982); Familias Unidas v. Briscoe, 619 F.2d 391, 406 (5th Cir. 1980); International Oceanic Enter. v. Menton, 614 F.2d 502, 503-04 (5th Cir. 1980); McNamara v. Moody,
606 F.2d 621, 626 (5th Cir. 1979), cer. denied, 447 U.S. 929 (1980). Cf Williams v. Thomas,
692 F.2d 1032, 1039-41 (5th Cir. 1982) (transfer of fee liability to the governmental entity in
a suit initially filedpro se against an official in his individual capacity). State or local officials may be personally liable for an award of fees if successfully sued in their individual
capacity or if they present a bad faith defense when sued in their official capacity. See 619
F.2d at 406 n.15.
262. Moneli v. Department of Social Servs., 436 U.S. 658, 690 (1978).
263. Hart v. Walker, No. 82-4333, slip op. at 1161 (5th Cir. Dec. 16, 1983).
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deprivations visited pursuant to governmental 'custom' even
though such a custom has not received formal approval through
the body's official decisionmaking channels." 2"
Finally, even in the absence of action taken pursuant to governmental policy, liability is properly imposed "where a public official's
conduct is taken 'in those areas in which he, alone, is the final au"1265
thority or ultimate repository of [governmental] power ....
The Fifth Circuit has also concluded that the fee act did not
change the judicially established rules governing individual immunity of persons who commit unconstitutional acts in their official
capacity.266 Thus, only when an individual can obtain damages or
secure injunctive relief against an official will a fee award be made.
Therefore, when awarding fees against an official, district courts
must observe the absolute immunity enjoyed by judges, 267 prosecutors, 268 and legislators 269 as well as the qualified immunity possessed
by other government officials for acts performed with a good faith
belief of their legality.27 ° While absolute immunity enjoyed by legislators has been held to apply in suits which seek injunctive relief as
well as damages, 271 such application has been specifically denied for
prosecutors 272 and the question has been left open with respect to
judges.2 73
VI.

CONCLUSION

In Hensley v. Eckerhart,274 Justice Brennan's concurrence concluded that courts of appeals "should not reverse or remand [a]
judgment unless the award is so low as to provide clearly inadequate compensation.

. .

or so high as to constitute an unmistakable

264. Id. at 1162 (quoting Monell v. Department of Social Servs., 436 U.S. 658, 690-91
(1978)).

265. No. 82-4333, slip op. at 1162 (quoting Familias Unidas v. Briscoe, 619 F.2d 391,
404 (5th Cir. 1980)).
266.

559 F.2d at 1301.

267.

E.g., Stump v. Sparkman, 435 U.S. 349, 355-56 (1978).

268.
269.
270.

Eg., Imbler v. Pachtman, 424 U.S. 409, 427 (1976).
E.g., Tenney v. Brandhove, 341 U.S. 367, 372 (1951).
Eg., Wood v. Strickland, 420 U.S. 308, 321 (1975); Scheuer v. Rhodes, 416 U.S.

232, 247-48 (1974); 619 F.2d at 406; 559 F.2d at 130-31.
271. Supreme Court ofVa. v. Consumers Union, 446 U.S. 719, 731-34 (1980).
272. Id at 736-37.
273. Id But see Allen v. Burke, 690 F.2d 376 (4th Cir. 1982), cert. granted sub nonm
Pulliam v. Allen, 52 U.S.L.W. 3077 (U.S. Aug. 16, 1983) (No. 82-1432).
274. 103 S. Ct. 1933 (1983).

TEXAS TECH LAW REVIEW

[Vol. 15:1

windfall. '275 This approach, coupled with the Court's distinct disinclination to adopt a Johnson analysis requiring mandatory consideration of all twelve factors, would clearly portend less appellate
activity by the Fifth Circuit, even though it previously considered
fee awards a subject matter area warranting constant oversight. The
circuit's Riddell-Graves approach provides an insight into the level
of review which can be expected by those aggrieved by district court
decisions awarding fees. While the Fifth Circuit's significant body
of substantive law regarding such issues as prevailing parties, special
circumstances, reasonable hour and reasonable rate calculations,
and liability for fees could follow a natural evolution of expansion
and development, the Supreme Court may, as in Hensley, choose to
alter what are now commonly accepted approaches. Certiorari has
been granted in three cases dealing with various interpretations of
section 1988. Pulliam v. Allen276 poses the issue of whether judicial
immunity bars awards of fees against members of the judiciary in
cases in which equitable relief has been granted. Smith v. Robinson 27 7 requires the Court to once again 27 8 consider the issue of
awards for nonfee claims which are pendent to those covered by
section 1988. Finally, Blum v. Stenson 279 involves a myriad of issues
including the criteria to be employed for awarding a bonus as well
as the hourly rate which can be claimed for salaried attorneys of a
publicly funded legal services program.

275.
276.

Id at 1950-51 (Brennan, J., concurring in part and dissenting in part).
52 U.S.L.W. 3077 (U.S. Aug. 16 1983) (No. 82-1432).

277.

52 U.S.L.W. 3330 (U.S. Nov. 1, 1983) (No. 82-2120).

278.

See supra notes 90-94.

279.

52 U.S.L.W. 3076 (U.S. Aug. 16, 1983) (No. 81-1374).

