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A Driver's Refusal to Submit to a Blood Alcohol Test is Admissible
as Evidence at Trial: South Dakota v. Neville, 103 S. Ct. 916 (1983).

On July 19, 1980, Mason Henry Neville was stopped by two
Madison, South Dakota police officers for disregarding a stop sign.
After failing two field sobriety tests, Neville was arrested for driving
while intoxicated.' After being read his Miranda rights,2 Neville
was asked to submit to a blood alcohol test and was warned that if
he refused to take the test he could lose his driver's license.3 Neville
refused the test, stating "I'm too drunk. I won't pass the test."4

1. South Dakota v. Neville, 103 S. Ct. 916, 918 (1983). Neville was arrested for violat-
ing S.D. CODIFIED LAWS ANN. § 32-23-1 (1976), which prohibits driving while intoxicated.

2. In a footnote, the Court described what happened:
The officer read the Miranda warning from a printed card. He read: "You have the
right to remain silent. You don't have to talk to me unless you want to do so. If
you want to talk to me, I must advise you that whatever you say can and will be
used as evidence against you in court. You have a right to confer with a lawyer,
and to have a lawyer present with you while you are being questioned. If you want
a lawyer but are unable to pay for one, a lawyer will be appointed to represent you
free of any cost to you. Knowing these rights, do you want to talk to me without
having a lawyer present? You may stop talking to me at any time. You may also
demand a lawyer at any time."

103 S. Ct. at 918 nI. See Miranda v. Arizona, 384 U.S. 436, 467-73 (1966).
3. The officer read from a printed card:
I have arrested you for driving or being in actual physical control of a motor vehi-
cle while under the influence of alcohol or drugs, a violation of S.D. CODIFIED

LAWS ANN. § 32-23-1. I request that you submit to a chemical test of your blood to
determine your blood alcohol concentration. You have the right to refuse to sub-
mit to such a test and if you do refuse no test will be given. You have the right to a
chemical test by a person of your own choosing at your own expense in addition to
the test I have requested. You have the right to know the results of any chemical
test. If you refuse the test I have requested, your driver's license and any non-
residence driving privilege may be revoked for one year after an opportunity to
appear before a hearing officer to determine if your driver's license or non-resi-
dence driving privilege shall be revoked. If your driver's license or non-residence
driving privileges are revoked by the hearing officer, you have the right to appeal
to Circuit Court. Do you understand what I have told you? Do you wish to
submit to the chemical test I have requested?

103 S. Ct. at 918 n.2.
4. Id. at 918.
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South Dakota law specifically declares that a driver's refusal to sub-
mit to a blood alcohol test "may be admissible into evidence at the
trial"5 of the defendant for driving while intoxicated. Upon a de-
fense motion, the circuit court, finding the applicable statute6 un-
constitutional, ordered that Neville's refusal be suppressed.7 The
Supreme Court of South Dakota affirmed the circuit court,8 holding
"that evidence of an accused's refusal to take a blood test violates
the federal and state privilege against self incrimination."9

The State of South Dakota appealed the decision to the United
States Supreme Court.' 0 The Supreme Court reversed the South
Dakota court's decision," holding "that a refusal to take a blood
alcohol test, after a police officer has lawfully requested it, is not an
act coerced by the officer, and thus is not protected by the privilege
against self incrimination."' 2

I. THE POWER OF THE STATE TO COMPEL A BLOOD ALCOHOL

TEST

A. Schmerber v. California

The United States Supreme Court in Schmerber v. California 13

upheld the right of the state to enforce "implied consent" statutes
which authorize the state to administer a blood alcohol test over the
objections of a driver who is reasonably suspected of driving while
intoxicated.'4 The case involved a driver who was arrested for driv-

5. S.D. CODIFIED LAWS ANN. § 32-23-10.1 (Supp. 1983). This statute provides that:
If a person refuses to submit to chemical analysis of his blood, urine, breath, or
other bodily substance, as provided in § 32-23-10, and that person subsequently
stands trial for driving while under the influence of alcohol or drugs, as provided in
§ 32-23-1, such refusal may be admissible into evidence at the trial.

Id.
6. Id.
7. State v. Neville, 312 N.W.2d 723, 724 (S.D. 1981). Alternative grounds cited by the

circuit court for suppression of the refusal were that the officers failed to advise Neville that
his refusal could be used as evidence at a subsequent trial and that evidence of the refusal
was irrelevant to the issues before the court. Id

8. Id. at 723.
9. Id. at 726. In light of their decision on the constitutionality of S.D. CODIFIED LAWS

ANN. § 32-23-10.1, the South Dakota Supreme Court found it unnecessary to reach the
state's appeal of the alternate grounds for suppression found by the circuit court. Id. at 727.

10. 456 U.S. 971 (1982).
11. 103 S. Ct. at 924.
12. Id at 923.
13. 384 U.S. 757 (1966).
14. Id. at 772.
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ing under the influence of intoxicating liquor 5 after being involved
in an accident. Subsequently, at a hospital, a physician, at the direc-
tion of a police officer, withdrew a blood sample over the accused's
objections. The Court held that such procedure did not violate the
accused's right against self incrimination. 6

The Court reasoned that the privilege against self incrimina-
tion 7 protects a defendant's communications in whatever form they
may take, ' but also noted that "the privilege has never been given
the full scope which the values it helps protect suggest."' 9 The
Court reasoned that the privilege is a bar against compelling com-
munication or testimony but not against that compulsion which
makes a suspect the source of "real" or "physical" evidence. 2

1 Con-
ceding that to force a suspect to submit to such a test was indeed
compulsion,2' the Court focused upon the nature of the evidence
compelled. It found that the blood sample was neither communica-
tion nor testimony; the accused was only being compelled to be the
source of physical evidence. Therefore, although the evidence was
compelled, it was not protected.22 The Court held that the privilege
protects an accused only from being compelled to testify against
himself, or from otherwise providing the state with evidence of a
testimonial or communicative nature, and that the withdrawal of
blood and use of the analysis did not involve compulsion to these
ends.23 In a footnote to the opinion,24 the Court declined to address
the issue of whether an accused's refusal to submit to a blood alco-
hol test could be used as evidence against him at a later trial, but the
Court did state that "general Fifth Amendment principles" would
govern such a decision.25

15. See CAL. VEH. CODE § 23102(a) (West 1965) (current version codified at § 23152(a)
(West Supp. 1984)).

16. 384 U.S. at 765. Schmerber also rejected arguments that forcing a defendant driver
to submit to a blood alcohol test violated his rights to counsel (U.S. CONST. amend. VI) and
due process of law (U.S. CONST. amends. V, XIV) and constituted an illegal search and
seizure (U.S. CONST. amend. IV).

17. U.S. CONST. amend. V, § 3.
18. 384 U.S. at 763-64.
19. Id. at 762.
20. Id. at 764.
21. Id. at 761.
22. Id. at 765.
23. Id. at 761.
24. Id. at 765 n.9.
25. Id
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B. The South Dakota Implied Consent Statute

In 1959 South Dakota enacted an "implied consent" statute in
its Motor Vehicle Code. 26 Section 32-23-10 reserved to the state the
power to request a blood alcohol test from any driver suspected of
driving while intoxicated.27 It further provides that a driver has the
right to refuse to submit to the test.28 However, such a refusal can
lead to the suspension of the accused's driver's license.2 9 In 1980
South Dakota enacted section 32-23-10.1 which provided that an ac-
cused's refusal to submit to a blood alcohol test could be introduced
into evidence at a subsequent trial for driving while intoxicated.3"

II. USE OF "REFUSAL EVIDENCE" AT TRIAL

The Supreme Court viewed the fifth amendment as a prohibi-
tion against "compelling communication or testimony" directly
from the accused. 3 ' The application of this standard to the question
left open by Schmerber-whether an accused's refusal to submit to a
test was compelled testimony and therefore inadmissible as evi-
dence-produced a divergence of authority between the several
states. Many jurisdictions have followed the lead of California and
have held that refusal to take the test is nontestimonial circumstan-
tial evidence.32 Speaking for the California Supreme Court in Peo-

26. See 1959 S.D. Sess. Laws ch. 264.
27. S.D. CODIFIED LAWS ANN. § 32-23-10 (1976). That statute provides in part: "Any

person who operates any motor vehicle in this state shall be deemed to have given his con-

sent to a chemical analysis of his blood, urine, breath or other bodily substance for the
purpose of determining the amount of alcohol in his blood. ... .Id.

28. Id The statute provides: "Such person shall be requested by said officer to submit

to such analysis and shall be advised by such officer of his right to refuse to such analysis
.. Id

29. Id §§ 32-23-11, 32-23-12.
30. Id. § 32-23-10.1 (1980). This section provides:

If a person refuses to submit to chemical analysis of his blood, urine, breath or
other bodily substance, as provided in § 32-23-10, and that person subsequently
stands trial for driving while under the influence of alcohol or drugs, as provided in
§ 32-23-1, such refusal may be admissible into evidence at the trial.

Id.
31. Schmerber v. California, 384 U.S. 757, 764 (1966).
32. See, e.g., Newhouse v. Misterly, 415 F.2d 514, 517-18 (9th Cir. 1969); Hill v. State,

366 So. 2d 318, 324-25 (Ala. 1979); Campbell v. Superior Ct., 106 Ariz. 542, -, 479 P.2d 685,
692 (1971); State v. Holt, 261 Iowa 1089, -, 156 N.W.2d 884, 888 (1968); State v. Haze, 218
Kan. 60, -, 542 P.2d 720, 722-23 (1975); State v. Meints, 189 Neb. 264, -, 202 N.W.2d 202,
203 (1972); People v. Thomas, 46 N.Y.2d 100, -, 385 N.E.2d 584, -, 412 N.Y.S.2d 845, 849
(1978), cert. denied, 444 U.S. 891 (1979); State v. Flannery, 31 N.C. App. 617, -, 230 S.E.2d
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ple v. Suddah33 and its companion case People v. Ellis,34 Chief
Justice Traynor reasoned that a defendant's refusal to submit to a
test designed to secure physical evidence "was not a testimonial
communication, '35 but was "circumstantial evidence of conscious-
ness of guilt like escape, flight, false alibi. ' 36 Traynor also stated
that the "[s]uspects have no constitutional right to refuse a test
designed to produce physical evidence in the form of a breath
sample."37

Other jurisdictions have rejected the nontestimonial circum-
stantial evidence view and have held that a refusal is testimonial
evidence.38 The critical element then becomes compulsion. These
jurisdictions have reasoned that because the driver's refusal to take
a blood test came in response to a choice offered by a police officer,
the driver's response was "compelled" by that offer.3 9 Therefore, its
introduction into evidence at a subsequent trial was prohibited by
the fifth amendment. Illustrative of this is Dudley v. State,4° which
found the evidence of a refusal to take a blood alcohol test to be
compelled testimony.4

I The Dudley court reasoned that if a com-
munication involved an accused's consciousness of the facts and op-
erations of his mind in expressing it, then such a communication
was testimonial in nature.42 The court reasoned that the defendant's
negative reply is a communication compelled by his custodial arrest

603, 606 (1976); City of Westerville v. Cunningham, 15 Ohio St. 2d 121, -, 239 N.E.2d 40,
42 (1968); Commonwealth v. Robinson, 229 Pa. Super. 131, -, 324 A.2d 441, 449-50 (1974).

33. 65 Cal. 2d 543, 421 P.2d 401, 55 Cal. Rptr. 393 (1966).

34. 65 Cal. 2d 529, 421 P.2d 393, 55 Cal. Rptr. 385 (1966).
35. Id. at -, 421 P.2d at 397, 55 Cal. Rptr. at 389.

36. Id. at , 421 P.2d at 397, 55 Cal. Rptr. at 389.
37. Id. at 421 P.2d at 403, 55 Cal. Rptr. at 395. This view was argued by Chief

Justice Wollman in support of the constitutionality of S.D. CODIFIED LAWS ANN. § 32-23-
10.1 (Supp. 1983). State v. Neville, 312 N.W.2d 723, 727 (S.D. 1981) (Wollman, C.J.,
dissenting).

38. See, e.g., State v. Anonymous, 276 A.2d 452, 455 (Conn. Cir. Ct. 1971); Gay v. City
of Orlando, 202 So. 2d 896, 898 (Fla. Dist. Ct. App. 1967), cert. denied, 390 U.S. 956 (1968);
Johnson v. State, 125 Ga. App. 607, -, 188 S.E.2d 416, 417-18 (1972); State v. Andrews, 297
Minn. 260,.-, 212 N.W.2d 863, 864 (1973), cert. denied, 419 U.S. 881 (1974); Allen v. State,
525 P.2d 1386, 1386-87 (Okla. Crim. App. 1974); State v. Neville, 312 N.W.2d 723, 725-26
(S.D. 1981), rev'd, 103 S. Ct. 916 (1983); Dudley v. State, 548 S.W.2d 706, 707 (Tex. Crim.
App. 1977).

39. See supra text accompanying note 21.

40. 548 S.W.2d 706 (Tex. Crim. App. 1977).
41. Id at 708.
42. Id at 707.
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and is an expression of his thoughts thereto.43

In State v. Neville, the South Dakota Supreme Court relied
upon Dudley when it held that the defendant's refusal to submit to a
blood alcohol test was communicative or testimonial evidence. 4

The court reasoned that the refusal of a blood test was relevant only
because it inferred that the defendant refused the test because he
was too intoxicated to pass it.45 The court went on to distinguish the
refusal to submit to a blood alcohol test from circumstantial evi-
dence of guilt, such as escape, flight, and false alibi, by noting that
the legislature had bestowed an "absolute statutory right" to refuse
the test.4 6 Therefore, the court concluded that because the accused
had exercised a statutory right to refuse the blood test, his refusal
could not be used against him in the prosecution's case in chief.47

Addressing the issue of compulsion, the South Dakota court
noted that in one sense the testimony is not compelled: the police
officer is not ordering the accused to refuse the test.48 However, the
state is forcing the accused to make a choice between submission to
a perhaps unpleasant examination and the production of evidence
against himself by refusing the test. 49 The fact that the examination
can be lawfully imposed does not save the procedure." The avoid-
ance of the examination is the inducement which casts doubt upon
the voluntariness of the testimonial evidence. 1 The South Dakota
Supreme Court, in declaring section 32-23-10.1 unconstitutional,
found that compulsion existed5 2 and held that the admission of the
accused's refusal to take a blood test violated the state and federal
privilege against self incrimination.5 3

43. Id
44. 312 N.W.2d 723, 726 (S.D. 1981).
45. Id (citing Dudley v. State, 548 S.W.2d 706 (Tex. Crim. App. 1977)).
46. 312 N.W.2d at 726. See S.D. CODIFIED LAWS ANN. § 32-23-10 (1976).
47. 312 N.W.2d at 726 (citing Doyle v. Ohio, 426 U.S. 610 (1976)).
48. Id. (citing State v. Andrews, 297 Minn. 260, 212 N.W.2d 863, 864 (1973)).
49. 312 N.W.2d at 726.
50. Id.
51. Id.
52. Id
53. Id. Although the South Dakota Supreme Court held that the introduction of re-

fusal evidence violates the South Dakota Constitution (art. VI, § 9) as well as the United
States Constitution (amend. V), it should be noted that the court in State v. Neville measured
the issue only against the federal standard. 312 N.W.2d at 726. The court in Neville com-
mented in a footnote: "Since the Fifth Amendment of the U.S. Constitution is broad enough
to exclude this evidence, there is no need to draw a distinction at this time between S.D.
Const. art. V1, § 9 and the Fifth Amendment of the U.S. Constitution." Id.

[Vol. 15:969
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Other jurisdictions have adopted yet another approach regard-
ing the admissibility of refusal evidence. 4 Under their view, the
proper question is not whether refusal evidence is testimonial in na-
ture and thereby protected by the fifth amendment, but rather
whether the legislature, upon granting a statutory right to refuse the
blood test, is empowered to place conditions upon the exercise of
that right. State v. Brean," which is the leading case asserting this
theory, holds that because the Constitution allows the state to force
an accused to submit to a blood test, the right to refuse such a test is
clearly a matter of legislative grace 5 6 and the legislature can prop-
erly condition the exercise of that right by providing that any refusal
may be introduced as evidence in a subsequent trial.57 Under this
analysis, there is no aspect of compulsion. The legislature is al-
lowing the defendant the option, subject to a stated condition, not to
submit to a test that the state has a constitutional right to force upon
the accused. The defendant is not being compelled to refuse the
test; therefore, the communication indicating his preference not to
submit to the test is beyond the protection of the fifth amendment.58

III. SOUTH DAKOTA V. NEVILLE

In South Dakota v. Neville,59 the defendant was arrested for

54. See, e.g., Welch v. District Court, 594 F.2d 903 (2d Cir. 1979) (affirming the admis-
sion of refusal evidence under the Vermont Statute (VT. STAT. ANN. tit. 23, § 1205(a)
(1978))); State v. Gardner, 52 Or. App. 663, 629 P.2d 412 (1981) (privilege against self-
incrimination not violated by introduction of refusal evidence); State v. Brean, 136 Vt. 147,
385 A.2d 1085 (1978) (upholding the constitutionality of a state statute allowing the intro-
duction of refusal evidence).

55. 136 Vt. 147, -, 385 A.2d 1085, 1088 (1978).
56. Id at -, 385 A.2d at 1088 (characterizing the right of refusal as "a creature of

statute").
57. Id. at -, 385 A.2d at 1088. The Vermont driving while intoxicated statute, like the

South Dakota law, had recently been amended by the legislature to allow the introduction of
evidence at trial of the defendant's refusal to take a blood alcohol test. The Vermont
Supreme Court in its analysis of the statute's constitutionality noted that although the ac-
cused had a right to refuse the test, "the motorist's refusal right is not absolute, but has been
made expressly conditional-a change that is manifestly within the prerogative of the legis-
lature." Id at -, 385 A.2d at 1088. In his dissenting opinion in Neville, Chief Justice
Wollman cited Brean as providing alternative grounds for finding S.D. CODIFIED LAWS
ANN. § 32-23-10.1 (Supp. 1983) constitutional. He also noted that it was inappropriate to
characterize the statutory fight to refuse granted by the legislature as "absolute" because in
creating that right, the legislature had expressly prescribed the consequences of its exercise.
312 N.W.2d at 728-29 (Wollman, C.J., dissenting).

58. 312 N.W.2d at 729.
59. 103 S. Ct. 916 (1983).
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driving while intoxicated. South Dakota statutes not only allow a
defendant to refuse to take a blood alcohol test under the state's
"implied consent" law, but also allow the state to use the refusal as
evidence at a subsequent trial. The South Dakota Supreme Court
found that the introduction of refusal evidence was a violation of
the accused's privilege against self incrimination. 60  The United
States Supreme Court reversed that decision, holding that the de-
fendant's refusal was not "compelled" within the meaning of the
fifth amendment and thus was not protected.6'

The Supreme Court began its analysis with a reaffirmation of
Schmerber, holding that a state may force a driver to submit to a
blood alcohol test.62 The Court noted that when a state gives an
accused a choice of refusing to take the test, as does South Dakota,
the state may constitutionally enforce penalties against him for exer-
cising that option.63 Against this backdrop, the Court then consid-
ered admissibility of the accused's refusal against "general Fifth
Amendment principles."64

The Court, although finding considerable force in Justice Tray-
nor's suggestions analogizing refusal to take a blood test to other
forms of circumstantial evidence,65 declined to decide the case on
the circumstantial evidence/testimonial evidence dichotomy.66 In-
stead, the Court based its ruling upon the absence of impermissible
compulsion.67

The Court reasoned that the state did not directly compel the
accused to refuse the test. Indeed, it gave him a choice of taking or

60. 312 N.W.2d at 727.

61. 103 S. Ct. at 923.

62. Id. at 920.

63. Id. at 921. See Mackey v. Montrym, 443 U.S. 1 (1979) (Massachusetts statute man-
dating the suspension of one's driver's license for refusing to take a breath analysis test does
not violate due process).

64. 103 S. Ct. at 921 (citing Schmerber v. California, 384 U.S. 758, 765 n.9 (1959)).

65. See People v. Suddah, 65 Cal. 2d 543, 421 P.2d 401, 55 Cal. Rptr. 393 (1966);
People v. Ellis, 65 Cal. 2d 529, 421 P.2d 393, 55 Cal. Rptr. 385 (1966). See supra text accom-
panying notes 32-37.

66. 103 S. Ct. at 921-22. The Court declined to base its decision on this dichotomy
because the distinction between testimonial and real or physical evidence is not readily
drawn in many cases. It noted that the circumstances of a refusal present a "difficult grada-
tion from a person who indicates refusal by complete inaction to one who nods his head
negatively to one who (like Neville) states 'I'm too drunk. I won't pass the test.' " Id

67. Id.

[Vol. 15:969



1984] BLOOD ALCOHOL TEST 977

refusing the test.68 The state was making a clearly legitimate offer
for the accused to take the blood alcohol test.6 9 The Court con-
cluded that the offer became no less legitimate when the state of-
fered an option to refuse the test with prescribed conditions upon
the exercise of that option.7° The Court buttressed the viability of
the choice by noting that the state wanted the accused to take the
test because the inference of intoxication arising from a blood alco-
hol content beyond the statutory presumption is far stronger than an
inference of intoxication arising from an accused's refusal to take a
blood test.7 ' In concluding its analysis of the fifth amendment issue,
the Supreme Court recognized that the decision to submit or refuse
to submit to a blood alcohol test was not a pleasant or easy one for
the accused to make, "[b]ut the criminal process often requires sus-
pects and defendants to make difficult choices."72

IV. THE DEFENDANT'S REFUSAL: THERE IS No
CONSTITUTIONAL PROTECTION WHEN THERE IS No

CONSTITUTIONAL RIGHT

By adopting the essence of State v. Brean, the Supreme Court
articulated the fifth amendment minimum by which to judge the
admissibility of refusal evidence. The South Dakota Supreme
Court on remand could interpret its state constitutional privilege

68. Id The Court prefaced this with a reiteration that the state could compel the de-
fendant to take the test against his will and eliminate any need for a choice. Id. at 923.

69. 1d at 923.
70. Id.
71. Id.
72. Id. As alternative grounds for excluding evidence of his refusal of the blood alco-

hol test, the respondent asserted that its admission violated the due process clause because
he was not fully warned of the consequences of his refusal. The respondent relied upon
Doyle v. Ohio, 426 U.S. 610, 617 (1976), to support this claim. The Court noted that Doyle
held that it was fundamentally unfair for a prosecutor to use a defendant's silence after
Miranda warnings to impeach his testimony at trial after implicitly assuring him (by Mi-
randa warnings) that his silence would not be used against him. The Court distinguished
Doyle by noting that post-Miranda silence was a constitutional right while the right to refuse
a blood alcohol test was granted by legislative "grace." 103 S. Ct. at 924. Furthermore, in
this case there was no implied assurance that the accused's refusal to take the blood alcohol
test would not result in adverse consequences. The officers expressly warned the respondent
of several attendant consequences of his refusal although they did not specifically warn him
that his refusal could be used as evidence at a subsequent trial. The Court reasoned that the
officers made it clear that the refusal to take the test was not a " 'safe harbor' free of adverse
consequences," and therefore even though the respondent was not specifically warned that
his refusal could be used against him, that omission in view of the other warnings did not
offend fundamental fairness. Id



978 TEXAS TECH LAW REVIEW [Vol. 15:969

against self incrimination7 3 as providing broader protection than the
United States Constitution and could still find section 32-23-10.1
unconstitutional, but the basis for such a ruling would have to be
exclusively on state grounds. 4

On first impression, Justice O'Connor's opinion appears to cre-
ate a Hobson's choice 5 for the accused: he may submit to a blood
alcohol test and risk producing evidence which will be used to con-
vict him, or he may refuse the test and risk the jury drawing the
inference that he refused because he knew he was too intoxicated to
pass the test. However, the Hobson's choice quickly becomes illu-
sory when considered in light of previous Court decisions. South
Dakota v. Neville is only the logical extension of Schmerber.76

Properly read, Schmerber stands for the proposition that the state
can force a defendant, who has been arrested for driving while in-
toxicated, to submit to a blood alcohol test without violating the
defendant's right against self incrimination.77 Plainly speaking, the
accused has no constitutional right to refuse such a test; the Consti-
tution affords him no choice in the matter.78

The South Dakota Legislature, however, has recognized the re-
alities attendant to an across the board rule requiring every person
arrested for driving while intoxicated to submit to a blood alcohol

73. S.D. CONST. art. VI, § 9.
74. Justice Stevens, joined by Justice Marshall, dissented on the issue of the Supreme

Court's jurisdiction to hear South Dakota v. Neville. He contended that because the South
Dakota Supreme Court held that S.D. CODIFIED LAWS ANN. § 32-23-10.1 violated the South
Dakota Constitution as well as the fifth amendment, the state court's decision was based
upon an "independent" and "adequate state ground," thereby denying the Supreme Court
jurisdiction. 103 S. Ct. 916, 925-26 (1983) (Stevens, J., dissenting). The dissent did not dis-
cuss the merits of the constitutional issue resolved by the majority.

75. A "Hobson's Choice" is an apparently free choice with no real alternative.
76. If the Court's decision in South Dakota v. Neville is to be seriously questioned, the

inquiry must begin with an attack upon the basic premise set forth in Schmerber. Justice
Brennan, who authored the Schmerber opinion, joined with the majority in Neville. Unless
the Court was willing to overrule Schmerber, Neville could not have been decided any other
way and remain consistent with Schmerber.

77. 384 U.S. at 765.
78. Perhaps the only constitutional limitation upon the state's right to compel evidence

from an accused is set forth in Rochin v. California, 342 U.S. 165 (1952). In Rochin the
accused swallowed some narcotics to avoid their use as evidence. Police officers, after an
intense struggle, forced the accused to swallow a chemical substance which caused him to
vomit up the evidence. Speaking for the Court, Justice Frankfurter stated that although due
process was a vague and indefinite term, it prohibited the government from resorting to
"conduct that shocks the conscience" in its efforts to combat crime. Id at 172. In South
Dakota v. Neville, it was not contended that a simple blood alcohol test amounted to such
conduct. 103 S. Ct. at 923.
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test. It created an option which allowed a defendant to refuse the
test. This option was designed to spare a person who does not want
to take the test 79 the indignation (and risk of injury) of being physi-
cally forced to submit to it. The option also protects South Dakota's
peace officers from injuries which they would surely suffer in at-
tempting to overcome violent resistance to the test. The state did
not create the option of refusal to allow the defendant an avenue
which deprives the state of evidence needed to prosecute a claim.
The accused is not obeying the law when he refuses the test. He
should not be allowed to use an option granted by the state in legiti-
mate concern for its citizens to frustrate the state in its achievement
of an important state goal: traffic safety through the apprehension
and prosecution of drunk drivers.

Therefore, the accused's refusal must become the state's rem-
edy. The state must be able to attach conditions to the option of
refusal which will make refusal less attractive from the standpoint of
punishment8" and will compensate the state for the evidence that it
had a right to obtain and use at trial, but which it chose not to ob-
tain because of the risk of harm to the accused."1 This is the only
effective method the state has to enforce its lawful right to the best
proof of the offense.8 2 States have traditionally enforced their law-
ful rights by placing penalties upon noncompliance. For instance,
failure to obey a court order generally results in a contempt citation
and imprisonment until such time that the order is complied with. 3

Although analogous, the requirement to take a blood alcohol test is

79. Reasons a driver might refuse a blood test not only include the accused's fear that

he may fail the test but also the possibility that he may have a medical problem which
renders the test offered dangerous or perhaps a religious belief which precludes submission.

80. E.g., S.D. CODIFIED LAWS ANN. § 32-23-11 (1976) (providing for the suspension of
an accused's driver's license after hearing for refusal to take a blood alcohol test).

81. This includes introducing evidence at trial of an accused's refusal to take a blood

alcohol test at his subsequent trial for driving while intoxicated. It is at this proceeding that

the need for such evidence is most critical because whatever inference is drawn from the

accused's refusal, it is relevant to the offense for which the accused was arrested, and the
apprehension of drunken drivers is clearly a paramount state interest involved.

82. Jurors on a driving while intoxicated trial, unlike trials for some other "criminal"

offenses, want proof that the accused was drunk, not just the word of a police officer. The

penalty is stiff and many jurors look at the defendant and empathize, "But for the grace of
God, there sit I." The result of a blood alcohol test represents, in black and white, that
proof. Interview with Floyd Holder, Jr., Criminal Defense Attorney, in Lubbock, Texas

(Jan. 16, 1984).
83. See generally Annot., 41 A.L.R. FED. 900 (1979) (discussing contempt generally

and its punishment).
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completely unenforceable under pain of contempt. The accused can
circumvent the test by going to jail for about eight hours and then
complying with the blood test. His body's metabolism will have oxi-
dized the alcohol in his blood, 4 rendering the test useless. The ac-
cused will have succeeded in destroying the most conclusive
evidence of his guilt. Because of the highly perishable nature of the
evidence, the only effective way to enforce the state's right to blood
alcohol evidence is to offer the accused a choice upon arrest-to
submit to the test or to refuse the test conditioned upon the state's
right to submit the fact of refusal into evidence at trial and allowing
the jury to infer what it will from that refusal."5 Where there is no
constitutional right, there is no constitutional protection.

What then constitutes "evidence of refusal"? The Court held
that "regardless of the form of refusal" no impermissible coercion
was involved. 6 The Court further reasoned that the "use of evi-
dence of refusal"8 after the Miranda and statutory warning (re-
quired by South Dakota regarding the consequences of refusal 8 )
"comported with the fundamental fairness required by due pro-
cess." 9 It would be safe to conclude, in the absence of a state hear-
say rule to the contrary, that the state may introduce "evidence of
refusal" by having the arresting officer testify to the precise manner
and form, including the exact words, by which the refusal was
communicated.9"

V. CONCLUSION

The regulation of the public's conduct on the highways has tra-
ditionally rested with the state. Although the Court has recognized

84. See generally R. DONIGAN, CHEMICAL TESTS AND THE LAW 12-13 (1966) (discuss-
ing the expulsion of alcohol from a person's body).

85. It should be noted, however, that the introduction of refusal evidence does not

create a conclusive presumption that the accused was too intoxicated to pass the test. The

accused may rebut any adverse inference by introducing evidence of why he refused.
86. 103 S. Ct. at 922.
87. Id. at 924.
88. Id at 924 & n.17.
89. Id. at 924.
90. In South Dakota v. Neville, the Court noted that the accused refused the test by

stating "I'm too drunk, I won't pass the test." ld at 922. In the wake of Neville, the accused
who refuses the blood alcohol test should be aware of his Miranda admonishment to remain

silent and refrain from any communications to the arresting officer connecting his present
physical condition to his refusal. If the jury is to be permitted to draw inferences regarding
his refusal, the accused would want any adverse inferences to be as speculative as possible.
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a right to travel,9 1 it has never recognized a right to drive an auto-
mobile. The admission into evidence of an accused's refusal to sub-
mit to a blood alcohol test is one state legislature's response to a
great national problem: the carnage on the highway caused by the
drunk driver. 92 The Supreme Court in South Dakota v. Neville held
that the admission of such refusal evidence does not violate the de-
fendant's privilege against self incrimination because such a refusal
is not compelled within the meaning of the fifth amendment.
Whether this legislative measure is an effective tool in the prosecu-
tion of drunk drivers and hence, whether it will reduce the number
of fatalities on the highways, remains to be seen.

Gary L. Clingman

91. See Aptheker v. Secretary of State, 378 U.S. 500 (1964) (freedom to travel is a
fundamental right).

92. See Mackey v. Montrym, 443 U.S. 1, 17-18 (1979) (recognizing the "compelling
interest in highway safety"); Perez v. Campbell, 402 U.S. 637, 657 (1971) (Blackmun, J.,
concurring) ("The slaughter on the highways of this Nation exceeds the death toll of all our
wars."); Breithaupt v. Abram, 352 U.S. 432, 439 (1957) ("The increasing slaughter on our
highways, most of which should be avoidable, now reaches the astounding figures only
heard of on the battlefield").
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