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I. INTRODUCTION

As society advances, so does science. In the past one hundred years, our
understanding of our world has grown immensely.' This deeper, better
understanding of our planet has made it possible for humanity to build bigger
structures, to become safer in all aspects of life, and to become more efficient in
everything we do. Unfortunately, there are other discoveries that have created
problems for the world in which we live.

For years, society used chlorofluorocarbons as propellants in spray cans
and Freon as a coolant in air conditioning systems.2 Recently, however,
scientists have discovered the negative effects that these products have on the
environment.3 Accordingly, the United States has effected regulation of these
and many similar products.4

1. See, e.g., ALBERT EINSTEIN, RELATIVITY: THE SPECIAL AND GENERAL THEORY (Henry Holt 1920).

2. Daikin Industries, Ltd., About Fluorocarbons, http://www.daikin.com/chm/pro/carbon/carbon.html

(last visited Oct. 17, 2007).
3. Id.; see also Scott Barrett, The Problem ofAverting Global Catastrophe, 6 CHI. J. INT'LL. 527,544

(2006) (discussing the negative effects of increased greenhouse emissions on the environment).
4. See, e.g., Clean Air Act, 42 U.S.C. §§ 7401-7671 q (2005). Congress provided insight into its intent
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With a better understanding of the environment, governmental entities
worldwide have begun passing legislation and entering into multilateral
agreements in an effort to regulate pollution and polluters. 5 In Texas, the Texas
Commission on Environmental Quality (TCEQ) has the power to address and
regulate pollution. a

The Texas legislature created and charged the TCEQ with a specific duty:
"protect [Texas's] human and natural resources consistent with sustainable
economic development." 7 But who actually benefits from the preservation of
natural resources and the attempt to develop in a sustainable manner? To a
certain extent, Texans today may benefit from such a goal, but the people who
will benefit the most are those not yet born.8 If we pollute a river or lake, the
water contained therein will not be available for use by future generations.

Thus, to provide a healthy, sustainable world, the TCEQ has implemented
regulations that one must follow to operate legally. 9 As part of the regulatory
scheme, the TCEQ created an application process for granting or denying
permits.'0

The rules by which one may contest the grant of a TCEQ permit do not
allow a representative of future generations to have standing." Only an

for passing the Act:
[T]he growth in the amount and complexity of air pollution brought about by urbanization,
industrial development, and the increasing use of motor vehicles, has resulted in mounting
dangers to the public health and welfare, including injury to agricultural crops and livestock,
damage to and the deterioration of property, and hazards to air and ground transportation ....

Id. § 7401 (a)(2). Therefore, the "primary goal of [the] Act is to encourage or otherwise promote reasonable
Federal, State, and local governmental actions ... for pollution prevention." Id. § 7401(c).

5. See, e.g., Frederic Bourgoin, Soil Protection in French Environmental Law, 3 J. EUR. ENVTL. &
PLAN. L. 204 (2006), available at http://www.freshfields.com/publications/pdfs/2006/soilprotect.pdf
(discussing the development and implementation of environmental laws in France); see supra text
accompanying note 4; discussion infra Part IV.A-C.

6. TEX. WATER CODE ANN. § 5.102 (Vernon 2000); see also 30 TEX. ADMIN. CODE § 1.1 (West
2007) (Tex. Comm'n Envtl. Quality, Purpose of Rules) ("The purpose of the [TCEQ]'s rules is to implement
the powers and duties ... to establish the general policies... and to set forth procedures to be followed in
agency proceedings."). Id. Although section 26.001 of the Texas Water Code defines "Commission" as the
Texas Natural Resource Conservation Commission, "Sunset legislation passed by the Texas Legislature in
2000 directed that the agency change its name to [the TCEQ] on Sept. 1, 2002." TCEQ History, Texas
Commission on Environmental Quality, http://www.tceq.state.tx.us/about/tceqhistory.html (last visited Oct.
17, 2007).

7. Mission Statement and Agency Philosophy, Texas Commission on Environmental Quality, http://
www.tceq.state.tx.us/about/mission.html (last visited Oct. 17, 2007).

8. See discussion infra Part HI.
9. See, e.g., 30 TEX. ADMIN. CODE § 30.5(a). "A person must be licensed or registered by the [TCEQ]

before engaging in an activity, occupation, or profession [as described in various sections of the Water, Health
and Safety, and Occupation Codes]. The [TCEQ] shall issue a license or registration only after an applicant
has met the minimum requirements for a license or registration." Id.

10. See generally 30 TEX. ADMIN. CODE Chs. 39, 55, 80 (providing the regulatory structure for a citizen
to challenge various action taken by the TCEQ); see also RICHARD LOWERRE & ERIN ROGERS, CITIZENS

GUIDE FOR PARTICIPATING IN GOVERNMENT DECISIONS ON POLLUTION SOURCES 10-11 (MaryE. Kellyed.,

2003), http://www.alliancecleantexas.org/chl.pdf (discussing the steps the TCEQ must follow to issue an Air
Permit and how a citizen may participate in challenging the agency's preliminary and final decisions).

11. See 30 TEX. ADMIN. CODE § 55.256.
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"affected person" may contest an application.12 An affected person is one "who
has a personal justiciable interest related to a legal right ... affected by the
application."' 3 A person most affected by permit applications, however, is often
one without a justiciable interest.

This comment argues that the TCEQ should recognize the interests of
future generations during the permit granting process. Before arguing the
points, it is necessary to have a basic understanding of the permit application
process.'4 After establishing such an understanding, this comment discusses
the process used to contest a granted permit.' 5 At that point, an in-depth
discussion of whom the TCEQ allows to contest a permit provides the needed
background for the final section.' 6  In the final section, a discussion and
analysis of other areas of law where the interests of future generations are
represented demonstrates why it is practicable and logical that the TCEQ
should recognize the interests of future generations during the permit process. 17

II. THE PERMIT GRANTING PROCESS

The TCEQ must grant a permit before a company can legally pollute.18 A
permit does not prevent a company from polluting; instead, it simply regulates
how much and what kind of pollution a company may emit.' 9 The TCEQ
oversees two very different aspects of the Texas environment: air quality and
water quality.20 However, the permit application process for each aspect is
similar.2 '

After a company submits an application for a permit, the TCEQ
commences procedures to determine whether to grant the requested permit.22

This process takes into account several different factors, including how much
pollution the applicant will emit and the nature of the pollution.23

12. Id. § 55.256(a).
13. Id.
14. See discussion infra Part II.
15. See discussion infra Part II.A.
16. See discussion infra Part U.B.
17. See discussion infra Parts 1V.A-C, V, VI.A-B, VII. The author would like to take a briefmoment to

respond to what may be a standard response to the preceding paragraphs. This comment does not call for a
radical and sweeping change of the Texas jurisprudential system. Alternatively, this comment suggests that
the TCEQ recognize the principle of intergenerational equity as a necessity to accomplishing its designed
objectives-maintaining environmental quality now and in the future. See TEX. WATER CODE ANN. § 5.120
(Vernon 2000).

18. See TEX. WATER CODE ANN. § 26.12 l(a) (providing restrictions on pollution unless authorized by
permit).

19. See id. § 26.027.
20. See id. § 5.120.

21. See generally Tex. Comm'n Envtl. Quality, TCEQ General Permit Number TXR150000 Relating
To Discharges From Construction Activities, available at http://www.tceq.state.tx.us/assets/public/

permitting/waterquality/attachments/stormwater/txr 50000.pdf(providing information regarding the process,
coverage, and applicability of a permit to discharge waste).

22. LOWERRE & ROGERS, supra note 10, at 10.
23. See, e.g., TEX. ADMIN. CODE § 281.21(c) (West 2007) (Tex. Comm'n Envtl. Quality, Draft Permit,
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As with any bureaucratic system, the process rarely satisfies every citizen
of the state. Accordingly, the Texas legislature and the TCEQ have developed
a means for allowing a citizen to voice complaints regarding a pending permit.24

The application granting process requires that the TCEQ give notice to the
public, and allows the public an opportunity to voice its opinions regarding the
pending permit.

1

A. Contested Cases

In the permit application process, the TCEQ must make a series of
decisions. 6 After a company files an application, the TCEQ must give notice
of the application to the public.27 After providing notice of the pending permit,
as described above, the TCEQ may receive public comments and set up a
hearing where the public can voice concerns regarding the potential permit. 28

The TCEQ will then notify the public of what it proposes to do with the permit
application-grant, partially grant, or deny.29 At this point, a person may file
comments and request contested case hearings. After receipt of the request,
the TCEQ will determine if the contested case hearing was properly filed and if
the person requesting the hearing falls under the required affected person
status.3

B. The Affected Person

The finding of affected person status is crucial to public participation in
permit granting procedures.32 The test for affected person status is similar to
that of standing.33 The Texas Administrative Code (TAC) defines an "affected
person" as "one who has a personal justiciable interest related to a legal right,
duty, privilege, power, or economic interest affected by the application. An
interest common to members of the general public does not qualify as a
personal justiciable interest., 34 Additionally, the TAC states the following:

(c) All relevant factors shall be considered [when determining
affected person status], including, but not limited to, the following:

Technical Summary, Fact Sheet, and Compliance History).
24. See id. §§ 55.250-255.
25. Id. § 55.254(b)-(c).
26. LOwERRE & ROGERS, supra note 1O, at 10-12.
27. See generally § 39.551 (b)(l) (providing an example of the procedures required to give notice to the

public regarding wastewater discharge permits).
28. Id. § 55.251.
29. See, e.g., id. § 39.551.
30. Id. § 55.251.
31. Id. § 55.256.
32. See id. § 55.251.
33. See id. § 55.256.
34. Id. § 55.256(a).
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(1) whether the interest claimed is one protected by the law under
which the application will be considered;

(2) distance restrictions or other limitations imposed by law on the
affected interest;

(3) whether a reasonable relationship exists between the interest
claimed and the activity regulated;

(4) likely impact of the regulated activity on the health, safety, and use
of property of the person;

(5) likely impact of the regulated activity on use of the impacted
31natural resource by the person ....

Notwithstanding the prior provision that does not allow one to claim an
interest common the general public, 36 several of the factors listed support the
proposition that the TCEQ should consider the interests of future generations
during the permit-granting process.3 7 In most cases, a reasonable relationship
will exist between the interest and the regulated activity. 38 Judging the
influence of the regulated activity on the health, safety, and use of property
necessarily occurs on a case-by-case basis.3 9

Unfortunately, for those who will possess and occupy this land in the
future, the TAC rules out their ability to protect their future interests. 40 By
requiring that an affected person have a "personal justiciable interest related to
a legal right, duty, privilege, power, or economic interest," the Texas legislature
prevents a party from protecting the interests of future generations.4'

Under current Texas law, the property interests to be held by future
generations are not protected against environmental harm.42 Before discussing
how to protect those generations, however, it is necessary to discuss why the
TCEQ should protect future generations from activities today.

III. FUTURE ENVIRONMENTAL HARM

The first and most obvious question to answer is why people today should
protect the interests of future generations. Arguably, once people in the future
generations are born, and once their rights vest, they can protect their own
interests. However, the counter-argument, and answer to the above question is
simple: The harm that future generations will feel is a result ofpollution created
today.

35. Id. § 55.256(c)(1)-(4).
36. Id. § 55.256(a).
37. See id. § 55.256(c)(1)-(4).
38. See id. § 55.256(c)(3).
39. See id. § 55.256(c)(4).
40. See id. § 55.256(a).
41. Id.
42. See id.

2007]
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A better understanding of science, which comes naturally with an
advancing society, has given us new areas of life that require regulation.43 This
stands true for the greater environmental understanding that we have gained in
the past thirty years. Accordingly, future interest in a safe environment is one
area of the law that has become necessary to address.

Many actions that negatively affect the environment take place today, but
will not exhibit their negative effects until years into the future.44 Accordingly,
those negative effects may not become evident until future generations have
possession of the land. Future generations will have no remedies available,
however, after they take possession of the land. To illustrate this point, one
may simply examine the effects of greenhouse gases on our environment.45

Since the Industrial Revolution, the amount of greenhouse gases in the
atmosphere has increased dramatically. 46 By the year 2100, researchers expect
that concentrations of greenhouse gases will range from 90% to 350% higher
than they were before the Industrial Revolution.47 The consequences of
increased greenhouse gas concentrations vary.

Research suggests several effects of climate change. For instance, the sea
level around the world is likely to rise.48 As the earth warms, thermal
expansion will cause the oceans to expand, while the increased temperature will
cause ice caps around the world to melt, adding to the volume of the oceans.49

Experts estimate that the sea level will rise anywhere from 3.5 inches to 2.9
feet.50 The consequences of the rising sea level are surprising.5' In addition to
a loss of oceanfront property, fresh water supplies are at risk of becoming
salinated, ruining already scarce resources.52 Even aquifers located close to
saline-rich waters could recharge with saltwater in times of drought.53

The increased temperature will affect humans in many other ways as well.
In addition to the risk to our property and resources, an increase in temperature

43. See, e.g., Children's Internet Protection Act, Pub. L. No. 106-554, 114 Stat. 2763 (2000) (codified
as amended in scattered sections of 20 U.S.C.). With the advent of the internet, the Children's Internet
Protection Act (CIPA) is the most recent in a long line of acts attempting to regulate the indecent material on
the internet and children's access to that material. See Federal Communications Commission, Children's
Internet Protection Act, FCC Consumer Facts, http://www.fcc.gov/cgb/consumerfacts/cipa.html (last visited
Oct. 4, 2007). The American Library Association unsuccessfully challenged the constitutional validity of
CIPA. United States v. American Library Ass'n, Inc., 539 U.S. 194 (2003).

44. See infra text accompanying notes 46-59.
45. See infra text accompanying notes 46-59.
46. See Barrett, supra note 3, at 544.
47. See id.
48. Barrett, supra note 3, at 545.
49. Id.
50. Id.
51. See, e.g., Climate Change Impacts in New Jersey, GLOBAL CLIMATE CHANGE (The Nature

Conservancy, Global Climate Change Initiative), Nov. 2005, at 1, available at http://www.nature.org/
initiatives/climatechange/files/newjersey-fact-sheet.pdf(discussing the threats a rising sea level poses to the
habitats of animals in New Jersey).

52. Id. at 2.
53. Id.
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threatens human health in several ways. Warmer waters allow some disease-
carrying animals to travel to new areas, and warmer ambient temperatures allow
disease-carrying insects to travel greater distances.54 Furthermore, warmer
temperatures decrease incubation periods of several diseases, allowing for faster
transmission of those diseases.55

Only recently have researchers and society recognized the effects of
increased concentrations of greenhouse gases in the atmosphere.5 6 While the
continual pumping of greenhouse gases into the atmosphere has taken place
since the turn of the century, only recently have scientists realized the ultimate
effects of the pollutants.57 In fact, our planet may not experience some of the
worst effects of the accumulation of greenhouse gases for many years.58 Thus,
it is often years after the initial pollution begins before some of the most drastic
effects take place. Accordingly, the laws that aim to protect the environment
must recognize that the people currently unprotected are those with the greatest
interest in preventing harmful pollution.

IV. INTERGENERATIONAL EQUITY

The definition of an affected person that is used by the TCEQ necessarily
excludes future generations.59 The crux of the problem is, essentially, a
legalistic philosophical debate. The question is whether people not yet born
have legal rights. Up to this point, our legal system has generally answered that
question with a resounding "no." However, the TCEQ, to do its job properly,
must recognize the rights that future generations have in a clean environment
that contains plentiful and useable resources.

As stated earlier, the mission of the TCEQ is "to protect [Texas's] human
and natural resources consistent with sustainable economic development., 60

The aim of sustainability is to protect the environment so that its resources can
be used well into the future.6 1 While American jurisprudence generally denies

54. R. E. Shope, Impacts of Global Climate Change on Human Health: Spread of Infectious Disease,
in GLOBAL CLIMATE CHANGE: IMPLICATIONS, CHALLENGES, AND MITIGATION MEASURES 363-70 (Shyamal
K. Majumdar et al. eds., Pennsylvania Academy of Science 1992), available at http://www.ciesin.org/docs/
001-367/001-367.html.

55. Id.
56. Id.
57. Barrett, supra note 3, at 545.
58. Id. at 544.
59. See 30 TEX. ADMIN. CODE §55.256 (West 2007) (Tex. Comm'n Envtl. Quality, Determination of

Affected Person).
60. TCEQ Mission Statement, supra note 7.
61. See, e.g., U.N. Dep't of Econ. & Soc. Affairs, Div. of Sustainable Dev., Global Trends and

Status of Indicators of Sustainable Development, U.N. Doe. DESA/DSD/2006/2 (May 2006),
http://www.un.org/esa/sustdev/csd/csdl4/documents/bp2_2006.pdf (providing background for the major
trends in developing sustainable development indicators and the importance of sustainability). Although
addressed and aimed at discussing global issues, the U.N. indicated and provided a general framework for
establishing goals to ensure global environmental resources are plentiful in the future. See id.
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any rights to future generations, some countries provide protection for their
citizens who are not yet born.62

A. Foreign Acceptance

In 1993, a group of Filipino minors sued the Filipino government for
contracting to have large portions of the country's forested area logged.63 The
most remarkable aspect about the suit was that the group sued the government
on its own behalf as taxpayers and on behalf of future generations. 64 The
claimants sought to make the government cancel all contracts that allowed
groups to cut down portions of the country's forests.65

The case made its way to the Supreme Court of the Philippines, the
country's highest-level court.66 The Court held, in relevant part, that Petitioners
had the right to sue on behalf of succeeding generations because "every
generation has a responsibility to the next to preserve that rhythm and harmony
[of nature] for the full enjoyment of a balanced and healthful ecology.' 67 The
Court recognized intergenerational equity and allowed the case to proceed in
the interest of protecting future generations.68

This comment is not suggesting that the TCEQ strictly follow the holdings
of a foreign court. Texas law must maintain its own thought and autonomy.
Still, Texas law must change with the times. As society's understanding of the
effects of environmental harm grows, the laws that regulate pollution must
accommodate such increased understanding.

B. Current Recognition

While many will argue that recognizing the existence of intergenerational
equity in our laws is absurd, some areas of law already recognize that
principle. 69  Foreign jurisdictions and international environmental law
recognize some form of intergenerational equity.70 Further, some Texas laws
recognize rights held by persons who do not currently possess land, but who
will possess the land in the future.71 By demonstrating that the principle of
intergenerational equity is accepted in current law, and that some well-accepted
law has a form of the principle, this comment aims to alleviate any concern that

62. See discussion infra Part IV.A.

63. Oposa v. Factoran, 224 S.C.R.A. 792 (S.C. July 30, 1993) (Phil.), reprinted in 33 I.L.M. 173

(1994).

64. Id. at 803, reprinted in 33 I.L.M. at 185.
65. Id. at 797, reprinted in 33 I.L.M. at 177.

66. Id. at 796, reprinted in 33 I.L.M. at 176.

67. Id. at 803, reprinted in 33 I.L.M. at 185.

68. Id. at 804, reprinted in 33 I.L.M. at 187.

69. See discussion infra Parts V, VIA-B.

70. See discussion supra Part IV.A; discussion infra Part V.C.

71. See discussion infra Part VIA-B.
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open recognition of the principle by the TCEQ will create problems that
outweigh the good to come from the change.

C. International Environmental Law

Many areas of law recognize a responsibility owed to future generations.72

It is appropriate that environmental law recognize such a responsibility because
many future generations will feel the consequences of our current treatment of
the environment.73 The nature of environmental science involves recognition of
the effects of our actions not just today, but well into the future.74 Therefore,
those who are involved in environmental law must understand such
consequences and take steps to shape the related law accordingly.75

Additionally, because it is a relatively new area of jurisprudence
environmental law should progress toward recognizing intergenerational
equity.76 With a clean slate to work with, lawmakers drafting environmental
legislation can design laws appropriately, without regard for precedent or the
restrictions found in many older areas of law.

Environmental law takes place on a global stage.77 It is on this stage that
many countries recognize intergenerational equity.78 In fact, the United States,
as a signatory to the United Nations Framework Convention on Climate Change
(UNFCCC), has recognized that current generations owe future generations a
duty to preserve the environment.79 The UNFCCC was drafted in 1992.80 The
Kyoto Protocol was drafted in 1997 to further the purposes and objectives of
the UNFCCC.8' The UNFCCC and the Kyoto Protocol shared the same
principles and objectives.

72. See generally United Nations Framework Convention on Climate Change, May 29, 1992, U.N.
Doc. A/AC.237/18 (1992), available at http://www.un.org/documents/ga/ac237/ac237-18pt2addl.htm
[hereinafter UNFCCC] (expressing the important role nations must fulfill to protect the environment for future
generations).

73. See discussion supra Part Im.
74. See ROBERT B. GAGOSIAN, WOODS HOLE OCEANOGRAPHIC INSTITUTION, ABRUPT CLIMATE

CHANGE: SHOULD WE BE WORRIED? 3 (Jan. 27, 2003), http://www.whoi.edu/cms/files/dfmo/2006/l/
Abruptclimatechange_7229.pdf.

75. UNFCCC, supra note 72, Article 5.
76. See RACHEL CARSON, SILENT SPRING (Houghton Mifflin 1962). Carson wrote Silent Spring to

address her concerns with the use of pesticides and chemicals she believed harmed the environment. See
Natural Resources Defense Council, The Story of Silent Spring, http://www.nrdc.org/health/pesticides/
hcarson.asp (last visited Oct. 17, 2007), for the history and affect of the book.

77. UNFCCC, supra note 72, Addendum (acknowledging the global nature of environmental law and its
influence on all people that inhabit the earth).

78. Id., Art. 3, para. 1. Each country that signed the treaty recognized the principles stated, one of which
was the principle of intergenerational equity. See id., Annex L

79. See id, Annex 1.
80. Id.
81. Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 10,

1997, U.N. Doc. FCCC/CP/1997/L.7/Add. 1 (1998), available at http://unfccc.int/resource/docs/convkp/
kpeng.pdf [hereinafter Kyoto Protocol]. "The 1997 Kyoto Protocol shares the Convention's objective,
principles and institutions, but significantly strengthens the Convention by committing Annex I Parties to

2007)



186 TEXAS TECH ADMINISTRATIVE LA WJOURNAL [Vol. 9:177

In the Addendum, the Parties acknowledged different principles that led to

the development of the UNFCCC when they agreed that there exists a common

determination between them "to protect the climate system for present and

future generations .... , Thus, with these few words, the Parties to the

UNFCCC announced their willingness to protect the environment for future

generations and gave environmental law a basis for accepting intergenerational

equity as a lawmaking principle.
In Article 3 of the UNFCCC, the Parties again mentioned future

generations.83 This time, however, the Parties did more than merely state their

desire to work to preserve the environment for future generations; they

recognized the principle of intergenerational equity.84 The relevant part states

the following:

In their actions to achieve the objective of the Convention and to
implement its provisions, the Parties shall be guided, inter alia, by the
following:

1. The Parties should protect the climate system for the benefit of
present and future generations of humankind, on the basis of equity and in
accordance with their common but differentiated responsibilities and
respective capabilities.

85

Many of the largest and most powerful countries in the world, including

the United States, recognized this responsibility to future generations to protect

the environment.8 6 The magnitude of this recognition is noteworthy for state
governments in the development of their environmental law and policy.

Perhaps the most significant fact to Texas though, is that the United States
recognized the principle of intergenerational equity.87 Although states are not

bound to incorporate every portion of a treaty into their laws, federal
acceptance of the principle demonstrates a willingness of a jurisprudential

system similar to that of the Texas system incorporating and accepting the
principle. Furthermore, the numerous countries that recognize intergenerational
equity demonstrate that the principle is gaining acceptance.88

Although a relatively new area of law, one can parallel environmental law

to other areas of law. 89 When an entire area of law is created to accommodate a

new concept, many traditional principles find their way into the new law. The

individual, legally-binding targets to limit or reduce their greenhouse gas emissions." Kyoto Protocol

Summary, http://unfccc.int/kyoto_protocol/items/2830.php (last visited Oct. 17, 2007).

82. UNFCCC, supra note 72, Addendum.

83. Id., Art. 3.
84. See id., Art. 3, para. 1.
85. Id.
86. See id., Annex 1.
87. See id.
88. See id.
89. See discussion infra Parts V, VI.A-B.
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development of environmental law over the past several decades has been no
different.

V. ENVIRONMENTAL LAW AS UNDERSTOOD THROUGH PROPERTY

American legal understanding of the environment exists primarily in a
property sense. That is, many parts of our environment are owned as property.
Accordingly, many property laws address the same issues that environmental
laws seek to fix.90 Current property laws are the result of several hundred years
of development.9' While much of Texas's property law has been around since
before the founding of the United States, our environmental law is only as old
as the environmental movement, which began approximately thirty years ago.92

The same wisdom gained from the development of property law is
applicable to the laws that now regulate the use of our environment.93 The laws
and principles discussed below exhibit recognition of intergenerational equity
in law.94  By taking principles from this well-developed property law, the
TCEQ may use the wisdom gained from centuries of legal development to leap
ahead in the creation and implementation of environmental laws in Texas.

VI. INTERGENERATIONAL EQUITY IN PROPERTY LAW

A. Life Estate and the Remainder

On the surface, property law rarely acknowledges intergenerational
equity.95 The principle is recognized, however, in some of the most basic
concepts and doctrines in property law.96 The laws regarding life tenancy, for
example, give rise to a concept that is strikingly similar to intergenerational
equity.97

Property owners have many options regarding the disposition of their land.
In addition to the more popular methods of granting title to land through either

90. See discussion infra Part VIA-B.
91. See generally Claire Priest, Creating an American Property Law: Alienability and its Limits in

American History, 120 HARv. L. REV. 385 (2006) (providing a detailed history of the developments of
American property law since Colonial times); Jesse Dukeminier & James E. Krier, The Rise of the Perpetual
Trust, 50 U.C.L.A L. REV. 1303, 1304 (2003) (describing that most American property law began in England
in the mid 1600s).

92. See CARSON, supra note 76.
93. See discussion infra Part VI.
94. See discussion infra Part VI.
95. See, e.g., TEX. CONST. art. 1, § 26 (stating that perpetuities are contrary to free government); Peter

A. Appel, The Embarrassing Rule Against Perpetuities, 54 J. LEGAL EDUC. 264, 268 (2004) (providing
history on limiting property rights of future generations); Angela M. Vallario, Death bya Thousand Cuts: The
Rule Against Perpetuities, 25 J. LEGIS. 141, 143 (1999) (discussing the prohibitions against tying up property
for many generations).

96. See infra text accompanying notes 100-09, 126.
97. See infra text accompanying notes 100-09.
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selling the land or giving a fee simple estate, landowners also have the option of
granting an interest that lasts only for the duration of a donee's life.98 In a
situation such as this, the donee is a life tenant.99

The future interest that exists while the life tenant is alive is a
remainder. 00 In most cases, the donor of a life estate simultaneously grants a
remainder interest.'10 The person who owns this interest is a remainderman. 02

Upon the death of the life tenant, a remainderman will take possession of the
property.'0 3 A remainderman's interest is a future interest, or one that does not
permit the owner to possess the property until the death of the life tenant.1' 4

However, a remainderman can protect the interest even before the holder has
the right to possess the land.' °5

A life tenant has many of the same rights, but not all, as the owner of a fee
simple estate. 0 6 Significantly, a "life tenant has the right to all the ordinary
uses to which the land is accustomed to be put, the only restriction being that he
shall not commit waste."'10 7 Thus, at any time a remainderman can prevent a
life tenant from using the property in a manner that creates waste-an action
that destroys the property or reduces the property's value. 10 8 The law allows for
protection of the property that a remainderman will one day possess.'0 9

Allowing a representative of future generations to contest an application
grant by the TCEQ would be similar to allowing a remainderman to prevent the
life tenant from committing waste. While the interests that future generations
will obtain are not vested, and the identity of the "remainder" in such a
situation is not certain, the principles are essentially the same. They each
protect future interests.

B. The Rule Against Perpetuities

The Rule Against Perpetuities (RAP or the Rule) has been around in some
form for hundreds of years. "0 Although it is a difficult concept to understand,
its purpose is actually quite simple: to ensure protection of the property interests
of future generations by not allowing the "dead hand of the past" to control the

98. Benson v. Greenville Nat'l Exch. Bank, 253 S.W.2d 918, 921 (Tex. Civ. App.-Texarkana 1952,
writ ref'd n.r.e.).

99. Id.

100. Wells v. Houston, 23 Tex. Civ. App. 629, 654, 57 S.W. 584, 598 (Houston 1900, no writ).

101. Id. at 654, 57 S.W. at 598.
102. Id. at 654-57, 57 S.W. at 598-99.

103. Id., 57 S.W. at 598-99.
104. Id., 57 S.W. at 598-99.
105. Hamilton v. Hamilton, 42 S.W.2d 814, 817 (Tex. Civ. App.-Amarillo 1931, writ ref'd).

106. Clift v. Clifi, 72 Tex. 144, 147, 10 S.W. 338, 340 (1888).

107. Hamilton, 42 S.W.2d at 817.

108. Id.
109. Id.
110. Vallario, supra note 95, at 143.
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property indefinitely.' This is the same purpose served by recognition of
intergenerational equity in environmental law. Some scholars use this policy to
argue for its continued application.1 12

The Rule requires "a contingent future interest [to] vest, if at all, within
twenty-one years after the expiration of some life in being when the interest was
created."' 1 3 Upon reading RAP, it is clear why a law student or practicing
attorney might feel overwhelmed by its legal and jurisprudential aspects."4 The
Rule was established in England to prevent wealthy families from creating an
interest in their land that allowed the current generation to determine to whom
their property would go, not only upon their death, but also upon the deaths of
their successors, thereby creating a family dynasty. " 5 To prevent such a line of
passage for the land, the courts of England developed the principle that a
"settlor [can] control the disposition of property for a person's lifetime (the
measuring life), provided the life existed at the time the interest was created." '" 6

If that were not the case, the court would void the property interest." 7

Many jurisdictions that follow the English common law have adopted and
adapted RAP. " 8 The motives that exist for applying it within state jurisdictions
differ from the original motives expressed by the English Crown.' 19 Today,
courts take many different approaches to applying RAP. They may "wait-and-
see" if the interest violates RAP instead of automatically voiding the interest,
fix the grant to prevent the interest from violating the Rule, or fix the grant only
at the time at which the interest violates RAP. 20 Other states have increased
the time limit to ninety years. 2 ' The result of each of these adapted rules is the
same: they prevent a property owner from creating a family dynasty by
determining where and to whom land will go now and well into the future. 122

In its most basic sense, RAP limits the traditional property rights of the
current landowner. 23 This "policy extends not only to the present generation
but to future generations. If we are to permit the present generation to tie up all
existing capital for an indefinitely long period of time, then future generations
will have nothing to dispose of by will .... ,,124 If the law were to allow a

111. Id.
112. Id.
113. Dukeminier & Krier, supra note 91, at 1304.
114. See generally Ashley Vaughan, Comment, You Can't Take it With You: Property Rights After Death

and Rethinking the Rule Against Perpetuities, 47 S. TEX. L. REv. 615, 624 (2006) ("Perhaps the greatest
disadvantage to the Rule is its astounding complexity"); Appel, supra note 95, at 265 (describing the
numerous study aids first-year law students must have to understand the Rule).

115. Vallario, supra note 95, at 143.
116. Id.

117. See id.
118. Id. at 145.
119. See Appel, supra note 95, at 267-69.
120. Vallario, supra note 95, at 145-46.
121. Id. at 147.
122. Appel, supra note 95, at 267.
123. See Vallario, supra note 95, at 142.
124. Dukeminier & Krier, supra note 91, at 1321-22.

2007]



190 TEXAS TECH ADMINISTRATIVE LA WJOURNAL [Vol. 9:177

never-ending grant of property, "the property which each generation enjoys will

already have been disposed of by ancestors long dead.' 125

In its current form, RAP protects future generations from the actions of

property owners today.12 6 Although not directly stated, it operates to protect the

interests of those not yet born who have no attached property rights. Therefore,
it protects the interests of an unborn and indiscernible person, while the TCEQ

denies protection of a similar, if not identical interest during its permit-granting
process.127

The Rule creates a struggle between the rights of the current property

owner and the rights of future generations. The same struggle exists when
individuals contest the granting of a permit by the TCEQ. 128 The TCEQ has an

obligation to protect the interests of future generations of Texans, something
similar to what RAP accomplishes. Unfortunately, the current system does not
allow those most affected by TCEQ permits-future generations-to have a

party represent their interests during the permit-granting process.129

The intended purposes of RAP and the TCEQ are similar, but there is a

substantial difference between the two. While they both put at risk the right of
a current property owner to dispose of the property as desired, when the TCEQ

grants a permit that allows pollution in a certain area, it puts at risk the ability
of future generations to use the property in a way they see fit. Furthermore, the
TCEQ puts at risk the health of those future generations. Just as RAP serves to
keep current generations from "t[ying] up all existing capital for an indefinitely

long period of time," 130 the TCEQ should, "protect [Texas's] human and
natural resources consistent with sustainable economic development,"' 13 1 by
preventing current polluters from tying up the existing resources and

environmental quality for an indefinitely long period of time.
Any discussion of RAP must include the negative treatment it has received

in recent years.' 3 2 While this negative treatment seems to call into question any
argument or proposition that relies upon the intended purposes of RAP, the
reasons behind its repeal lie almost entirely in economics. 131

Several states have enacted legislation to repeal their respective versions
of RAP. 134 The legislation is similar in every state, "[allowing] wealthy settlors
to create a dynasty trust" that lasts forever.' 35 Essentially, these states are trying

125. Id.

126. See Vallario, supra note 95, at 143.

127. See discussion supra Part H.A-B.

128. See discussion supra Part H.A-B.

129. See discussion supra Part fIB.

130. Dukeminier & Krier, supra note 91, at 1321 (quoting Lewis M. Simes, Is the Rule Against

Perpetuities Doomed? The "Wait and See" Doctrine, 52 MICH. L. REv. 179, 191-92 (1953)).

131. TCEQ Mission Statement, supra note 7.
132. See Vallario, supra note 95, at 145-46.

133. Id. at 161.
134. Id. at 148.

135. Id. at 141.
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to attract trust business by providing incentives for wealthy individuals to create
never-ending dynasty trusts. 136

Scholars have attacked the abolishing legislation as imprudent for several
reasons. 137 One particular argument that has received some attention cites the
original purpose of RAP, which is preventing the "dead hand of the past" from
controlling property in the future.'38

Texas has remained emphatic in its application of RAP. 39 In addition to
the policy considerations previously addressed, Texas has another reason for
holding on to RAP: the Texas Constitution mandates its application. 40 The
Texas Constitution states, "Perpetuities... are contrary to the genius of a free
government, and shall never be allowed.., in this State.' 14 1 The Rule seems
safely engrained in Texas law.142

Regardless of the treatment that RAP is currently receiving in other
jurisdictions, it survives in letter and in spirit in Texas. Further, the reasons
behind the negative treatment RAP receives are economic in nature and have
been met with criticism.143 The protection of future generations from the
control of the past is a policy consideration still regarded as valid by many
states, and one that remains persuasive in Texas. 144

VII. ANALYSIS

The analysis used in the Filipino case Oposa v. Factoran,145 and the
objectives and purposes the Parties to the UNFCCC and the Kyoto Protocol
established demonstrate acceptance of intergenerational equity by multiple
international jurisdictions. 146 Additionally, the signature of the United States
on the UNFCCC demonstrates domestic acceptance of the principle. 47

Furthermore, a correlation exists between property law and environmental law,
as demonstrated by the discussion of life estate and RAP issues, which both
demonstrate the law protecting future interests. 148

In light of the above, it is apparent that the TCEQ must take a new
approach to environmental regulation. The TCEQ has the power to establish a
regulatory structure that protects the Texas environment pursuant to its

136. Id.
137. Id.
138. Seeid. at 162.
139. Kettler v. Atkinson, 383 S.W.2d 557 (Tex. 1964).
140. TEx. CONST. art. I, § 26.

141. Id.

142. See id.; TEX. PROP. CODE ANN. § 112.036 (Vernon 2004).
143. Vallario, supra note 95, at 162.
144. See id.

145. 224 S.C.R.A. 792 (S.C. July 30, 1993) (Phil.), reprinted in 33 1.L.M. 173 (1994); see discussion
supra Part IV.B.

146. UNFCCC, supra note 72; Kyoto Protocol, supra note 81; see discussion supra Part IV.C.
147. UNFCCC, supra note 72, Annex 1; see discussion supra Part 1V.C.
148. See discussion supra Parts V, VIA-B.
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established mission. 149 But in order for the TCEQ to accomplish its mission
of creating a sustainable environment, it must allow future generations-those
that stand to lose the most by a granted permit-to contest the actions that will
potentially harm them. The current regulatory schemes are insufficient because
they represent an outdated understanding of the environment.

A. Possible Solutions

It seems logical that the principle of intergenerational equity has a place in
the environmental laws of Texas. To protect the Texas environment, the TCEQ
must recognize those people who truly are affected persons. So why does
current legislation prevent the most affected people from contesting a permit
granted by the TCEQ?

By allowing a representative of future generations to contest the grant of
an application, the TCEQ would open the door to any number of people who
previously would not have had an opportunity to contest cases. There exists the
concern that in doing so, the courts would open the "floodgates of litigation."' 50

It would be tough to argue that such a statement is false. In fact, it is
challenging to find a proponent of the claim that allowing representatives of
future generations to contest permit grants would not increase the number of
contested cases. Nevertheless, this argument carries little weight.

B. At What Cost a Small Docket?

What is worth more: a small docket that requires less of the state's time
and money, or devoting time to ensure our state uses its resources in a way that
will be efficient and safe for future generations so that they may enjoy the same
quality of life, health, and access to resources that we enjoy today? No one
person can answer that question because it requires the consensus of the
citizens of Texas.

On one hand, there are considerations of the time and money the state
would expend on an increased number of contested cases. For example, the
operating costs of the TCEQ would likely rise. On the other hand, Texas's
resources stand on the edge of being squandered or preserved. If the TCEQ
allows a representative of future generations to contest permit applications, it is
likely that such interests could prevent excessive pollution emissions, benefiting
Texans well into the future.

The crux of the problem lies in the increased number of contested cases
that would accompany the suggested change in legislation. An ideal solution is
a good starting point for discussion. That ideal solution would include allowing
representation of future generations, without allowing an influx of claims that

149. See TEX. GOV'T CODE ANN. § 2001.004 (Vernon 2000).
150. Snow v. DirecTV, Inc., 450 F.3d 1314, 1321 (1 lthCir. 2006).
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parties predicate on a false claim of representing the interests of future
generations.

The primary concern is centered around a person who is not interested in
protecting the interests of future generations per se, but is interested in using the
interests of future generations as a pretext to representing the person's own
interests. To allow a representative of future generations to contest an
application, the TCEQ will need to use language in its regulations tailored to fit
a situation involving a true representative, but excluding a purported
representative who has a motive other than the interests of future generations.

It is important to note that, often times, what is good for the future is good
for today. More appropriately put, although something is presented as
benefiting future generations, it may also benefit generations present today.
Thus, when a person seeks to contest a TCEQ application grant purporting to
represent the interests of future generations, that person may actually be there
on his or her own behalf. Theoretically, a member of the general public could
circumvent the statutory definition of affected person and be allowed to present
his interest in a contested case hearing under the pretext of being a
representative of the interests of future generations.' 5'

Upon first glance, this seems problematic-it allows a person to get
around the legislated rule and have a right he otherwise would not have. But
upon a closer look, there seems to be no harm. Assuming a member of the
general public was motivated to enter the aforementioned scenario, that person
would need to demonstrate a legitimate interest that future generations would
have to contest the permit. If the interest were a legitimate one, and if the
contested permit would violate the interest of future generations, the citizen
would prevail and would therefore benefit personally from the victory.

No harm is done, however, because the citizen's benefit is merely
collateral to the benefit that a win bestows upon future generations. Much like
the buyer of a house would benefit if the seller, before the sale, prevailed on a
lawsuit seeking to maintain a noise limit in the neighborhood, the citizen in the
above example would benefit from the victory that future generations would
have over the permit application. While the number of contested cases would
likely rise, the benefit to the environment of Texas both today and in the future
would outweigh the increased cost of operation for the higher number of
contested case hearings.

VIII. CONCLUSION

Any time an established system incorporates a new principle of law,
practitioners and regulators must make many changes to accommodate the new
structure. Accordingly, change in legal systems often meets forceful resistance.

151. See 30 TEX. ADMIN. CODE § 55.256 (West 2007) (Tex. Comm'n Envtl. Quality, Determination of
Affected Person).
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The ability of the United States and Texas legal systems to adapt, however, is
what has allowed them to withstand the changes accompanying an ever-
advancing society. Today it is time for those systems, particularly the Texas
legal system, to adapt once again. This time, the Texas legal system must adapt
according to developing science, a better understanding of the effects of our
actions in relation to the environment, and principles of law that are gaining
more and more recognition.

The job of the TCEQ to protect the Texas environment and make
environmental development sustainable is only achievable if the agency takes
into account those who will benefit most by sustainable development. That is
why it is time to allow the interests of future generations to be represented in
the permit application process.

Science has advanced to show that many of the most dramatic effects of
pollution occur at a time that is well in the future. Only in the future will we
feel the most drastic harm from our current activities. To fulfill its mission
properly, the TCEQ must allow those who will be affected most to contest the
potential actions that will harm them, even if they may only do so through
representatives.

The principle of intergenerational equity is openly recognized on an
international and national level. 152 Its tenets are even represented in some of
the oldest laws in Texas.153 It is time to incorporate that same principle into the
environmental laws of Texas, the area of law where the principle fits best. By
doing so, the TCEQ will be better prepared to accomplish its mission. 154 The
struggle to achieve sustainable development will by no means be over, but it
will be one step further in the right direction.

by Russell Jumper

152. See discussion supra Part 1V.C.
153. See discussion supra Parts VIA-B.
154. See supra text accompanying note 7.


