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I. THE PROBLEM

Administrative agencies, either directly or indirectly, affect all people
residing or conducting business in the state of Texas.' Most people are either
unaware or uninformed about the meaning of administrative law.
Administrative law concerns all who drive vehicles, use electricity, or live in a
city.2 Currently, people desiring to challenge decisions made by administrative
agencies must file their disputes in Austin.3 Regardless of the locations,
residences, or operations of people or businesses within the state, obtaining

1. See Tex. Rivers Prot. Ass'n v. Tex. Natural Res. Conservation Comm'n, 910 S.w.2d 147,151 (Tex.
App.-Austin 1995, writ denied) (stating that the APA grants the right of judicial review to all aggrieved
parties).

2. See State Bar of Texas Administrative and Public Law Section, Directory of State Agency Attorneys,
http://www.adminlaw.org/dir index.htm (last visited Oct. 26, 2007).

3. TEX. GOV'T CODE ANN. § 2001.176(b)(1) (Vernon 2000).
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judicial review of the decisions of agencies requires that appellants first traverse
the requirements of the Texas Administrative Procedure Act (APA) and cross
the state to make an entrance in a Travis County district court.4 Although the
requirement to file in Austin simplifies the process for the government, the
APA fails to consider the thirty plus years of technological advancement in
communication and the superfluous burden placed on those outside the greater
Travis County area. This comment focuses on section 2001.176 of the APA
and its effect on those governed by the decisions of Texas agencies, the

difficulties in filing challenges of the decisions, specific problems within the
procedural process, and a few plausible and cost-efficient solutions.6

4. Id.
5. Id. The Texas legislature enacted the APA in 1975. Acts of 1975, 64th Leg. R.S., ch. 61, 1975 Tex.

Gen. Laws 136, repealed by Act of May 4, 1993, 73rd Leg., R.S., ch. 268 § 46(1), 1993 Tex. Gen. Laws 583,
986, added by Act of May 22, 1993, 73rd Leg., R.S., ch. 268 § 1, 1993 Tex. Gen. Laws 583 (current version
at TEx. Gov. CODE ANN. ch. 2001 (Vernon 2000 & Supp. 2007)). Pursuant to the APA, parties must file an
appeal of the decisions of agencies in a Travis County district court. TEX. GOV'T CODE ANN. § 2001.176
(b)(1). The geographic size of Texas creates problems in costs of appealing the decisions of agencies. The
legislature repealed and re-codified the entire APA into the Texas Government Code. During the re-codifying
process, the legislature stated that no substantive changes were made to the APA. Act ofMay 22, 1993, 73rd
Leg., R.S., ch.268 § 47, 1993 Tex. Gen. Laws 583, 986. By announcing no substantive changes, the
legislature, by its inaction, reaffirmed the content and intent of the APA to have a centralized administrative

appeals location in Travis County. See id. Subsequently, in 1999 the legislature amended section 2001.176
by adding subsection (c). Acts of 1999, 76th Leg. R.S. ch. 894 § 2, 1999 Tex. Gen. Laws 3594. Again, the

inaction by the legislature reaffirmed its intent to maintain a centralized appellate location in Austin. See id.
Therefore, one may logically deduce that the legislature, by not amending subsection (a) or (b), approves the
current language of the APA, which specifically provides for a centralized location for administrative appeals.
§ 2001.176(b)(1).

6. § 2001.176. The text reads:
Petition Initiating Judicial Review.
(a) A person initiates judicial review in a contested case by filing a petition not later than the
30th day after the date on which the decision that is the subject of complaint is final and
appealable.
(b) Unless otherwise provided by statute:

(1) the petition must be fled in a Travis County district court;
(2) a copy of the petition must be served on the state agency and each party of record in

the proceedings before the agency; and
(3) the filing of the petition vacates a state agency decision for which trial de novo is the

manner of review authorized by law but does not affect the enforcement of an agency
decision for which another manner of review is authorized.
(c) A Travis County district court in which an action is brought under this section, on its
own motion or on motion of any party, may request transfer of the action to the Court of
Appeals for the Third Court of Appeals District if the district court finds that the public
interest requires a prompt, authoritative determination of the legal issues in the case and the
case would ordinarily be appealed. After filing of the district court's request with the court of
appeals, transfer of the action may be granted by the court of appeals if it agrees with the
findings of the district court concerning the application of the statutory standards to the
action. On entry of an order by the court of appeals granting transfer, the action is
transferred to the court of appeals for decision, and the agency decision in the contested case
is subject to judicial review by the court of appeals. The administrative record and the
district court record shall be filed by the district clerk with the clerk of the court of appeals.
The court of appeals may direct the district court to conduct any necessary evidentiary
hearings in connection with the action.

Id. (emphasis added).



2007] ADMINISTRATIVE PROCEDURE ACT SECTION 2001.176 155

Additionally, this comment provides an exploration of the persons
affected,7 evidence of the recent growth and popularity of administrative
agencies,8 an examination of some of the provisions in the APA,9 and a brief
review of the relevant legislative history.' ° Then, this comment gives possible
explanations for the provision 1 to provide some enlightenment on the
problems, unreasonable burdens, and difficulties created by section 2001.176.12

The problems not only exist for the people of the state, but also for the state
government and the state courts.' 3 Next, this comment will explore the Texas
venue statutes to demonstrate how administrative appeals violate general venue
provisions. 14 Finally, a presentation of a series of possible solutions will help to
lead Texas administrative law towards a more efficient and effective process for
the people, the attorneys, and the state.' 5

A. Occupations and Persons Affected

Administrative agencies affect a myriad of professional occupations in
Texas. 16 Most of these occupations require a license to practice or operate.17

However, some occupations require permits that directly or indirectly affect the
ability to operate or practice. Barbers, beauticians, teachers, attorneys,
physicians, accountants, professional drivers, and dairy farmers-just to name a
few-are at risk of losing, compromising, or diminishing their primary
occupation because of adverse decisions made by administrative agencies.' 8

For example, decisions by the Public Utilities Commission (PUC) directly
affect all that use, consume, or pay for utilities in the state. 19 The addition of
Texas utility consumers immensely broadens the spectrum of those affected by
administrative law.20 Currently, any of these people, and many other potential
litigants not addressed in this comment, maintain the right to contest decisions

21by administrative agencies.

7. See discussion infra Part I.A.
8. See discussion infra Part I.B.
9. See discussion infra Part II.

10. See discussion infra Part IM.
11. See discussion infra Part IV.
12. See discussion infra Part V.
13. See discussion infra Part V.

14. See discussion infra Part V.B.

15. See discussion infra Part V1.

.16. See Texas Department of Licensing and Regulation, http://www.license.state.tx.us (last visited Oct.
7, 2007) (go to the drop down list on the right side of the screen).

17. See id.
18. All these professions are regulated in different ways, either directly-physicians by the Texas Board

of Medical Examiners-or indirectly--dairy farmers by the Texas Commission on Environmental Quality.
Directory of State Agency Attorneys, supra note 2.

19. Public Utility Commission of Texas, Public Utility Commission of Texas History/Timeline,
http://www.puc.state.tx.us/about/history.cfm (last visited Oct. 27, 2007).

20. See id.
2 1. See TEX. GOV'T CODE ANN. § 2001.171 (Vernon 2000). At common law, the APA did not grant a
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For complaints received, the Texas Department of Licensing and
Regulation (Department) must review and investigate the alleged offenders. 2

If one files a complaint against a cosmetologist, the Department determines the
reasonable legitimacy of the complaint and may revoke the license.23

Suppose, for example, that a cosmetologist loses her license on the
allegation that she failed to "[d]iscard items promptly after use on a single
client"--one of the ten most common violations of cosmetologists. 4 To appeal
the decision by the Department, the cosmetologist must travel to Austin to
attend a hearing.2' An Administrative Law Judge (ALJ) from the State Office
of Administrative Hearings (SOAH) determines if the agency had good cause to
revoke the license. 6 If the ALJ finds in favor of the agency, the cosmetologist
loses her professional license and her primary means of income.27 To challenge
the decision, the cosmetologist must file for rehearing to meet the procedural
requirements of the APA.28 Upon denial of the rehearing, the cosmetologist has
thirty days to file an appeal in a Travis County district court.29 The
cosmetologist must follow APA procedural requirements and exhaust all
administrative remedies or she will lose his right to appeal.30 This situation
requires an attorney familiar with the procedural requirements of the APA.3'

The cosmetologist, now currently unemployed, faces astronomical
expenses. To illustrate, assume that the cosmetologist lives and works in
Dalhart, Texas, and must travel to Austin. Dalhart is approximately 579 miles
from Austin.32 Traveling to Austin for the original decision is expensive
enough, but now the cosmetologist must hire an attorney in Dalhart or hire an
administrative law attorney in Austin to handle the appeal. Then, the
cosmetologist must either pay the Dalhart attorney to travel to and from Austin

right ofjudicial review, but now, due to the creation of the State Office of Administrative Hearings (SOAH)
and recent case law, the APA itself grants a right ofjudicial review to aggrieved parties. Id.; see discussion
infra note 56.

22. Department of Licensing and Regulation, supra note 16.
23. Id.
24. Texas Department of Licensing and Regulation, Ten Most Common Code Violations in

Cosmetology Salons, http://www.license.state.tx.us/cosmet/saloncodeviolations.html (last visited Oct. 27,
2007). The code states, "Single-use equipment, implements, tools or porous items not addressed in this rule
shall be discarded after use on a single client." 16 TEX. ADMIN. CODE § 83.102(d) (West 2007) (Tex. Dep't
of Licensing and Regulation, Health and Safety Standards-General Requirements)

25. Traveling to Austin to attend the initial agency hearing is outside the scope of this comment.
26. See TEX. GOV'T CODE ANN. § 2001.058.
27. See TEX. OCc. CODE ANN. § 1601.251(a) (Vernon 2004).
28. See TEX. GOv'TCODEANN. § 2001.145
29. Id. § 2001.176(a)-(b).
30. Id. § 2001.171.
31. Texas Board of Legal Specialization, General Questions, http://www.tbls.org/Default.aspx?

tabid=60, (last visited Oct. 27,2007). Becoming board certified in administrative law means that the attorney
is "knowledgeable of the statutes and rules under which the agencies operate and have provided advice as to
the impact of the statutes and rules on individuals and companies." Id.

32. Google Maps Home Page, http://maps.google.com (enter "Dalhart, TX to Austin, TX" in the search
bar).
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to attend the appellate hearing in the Third Court of Appeals or travel to Austin
to meet with the attorney and return for the hearing.

Although hiring an attorney in Austin may be the most economical option,
it is inconvenient. Again on the example, if the aggrieved cosmetologist decides
to hire a Dalhart attorney, she would experience exorbitant costs associated
with paying for the attorney's time and travel expenses to Austin. The
procedure is unreasonably expensive for anyone, much less for those who lost
their primary mode of income and reside in areas of lower economic status. 33 A
cosmetologist working in Austin, or the surrounding area, may not experience
the monetary impact of filing an appeal in the same manner as a cosmetologist
in Dalhart. This inequality in expense does not necessarily encourage appeals
from locations near Austin, but it discourages appeals from locations far from
Austin. The farther people live from Austin, the more expensive the appeals
become. To file a grievance or to appeal decisions of administrative agencies,
those who do not live within a reasonable distance from Austin encounter
excessive expenditures.

Significant economic differences exist between the cities across Texas.
According to the 2000 Census, the median income for a household in Dalhart,
Texas, was $30,897 and $39,193 for a family.34 In 2006, the median income
for a household in Austin was $47,212 and $58,241 for a family.35 The
difference in median income between the cities in question significantly shifts
the economic ability to appeal or challenge decisions.

When filing for a dairy permit at the Texas Commission on Environmental
Quality (TCEQ), any "person affected" can challenge whether the TCEQ
should grant the permit.36 If the TCEQ grants the permit, local farmers, who
view a dairy farm as an undesirable neighbor, can challenge the permit by filing
appeals in a Travis County district court. The district court may transfer the
case to the Third Court of Appeals in Austin.37 Filing the case in a Travis
County district court is "a wasted step because their docket is so full."'38 An
"affected person" is more likely to challenge permits allowing dairy farms to be
located near Austin, the heart of Texas, because of the convenience of appeal. 39

33. U.S. Census Bureau, American FactFinder, http://factfmder.census.gov/home/saff/main.html?
_lang--en (last visited Oct. 27, 2007) (enter "Dalhart" in the search box; then select "Texas" as the State).

Dalhart has a median income lower than the median income in the state of Texas. See id. (do not enter a city
in the search box; then select "Texas" as the State).

34. Id. (enter "Dalhart" in the search box; then select "Texas" as the State).
35. See id. (enter "Austin" in the search box; then select "Texas" as the State).
36. See 30 TEX. ADMIN. CODE § 80.275(a) (West 2007) (Tex. Comm'n Envtl. Quality, Appeal of Final

Decision).
37. See TEX. GOV'T CODE ANN. § 2001.176(c) (Vernon 2000).
38. Interview with Don R. Richards, Partner and Board Certified Administrative Attorney, Richards and

Elder L.L.P., in Lubbock, Texas. (Dec. 20, 2006). Don Richards received his Bachelors degree and Juris
Doctorate from Texas Tech University. Richards is Board Certified in administrative law by the Texas Board
of Legal Specialization. Additionally, Richards is an adjunct professor at Texas Tech School of Law, where
he teaches Texas Administrative Practice.

39. The proximity of the courts and the opponents to a permit creates eaiser access to the courts for
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Conversely, dairy farms located in areas far from Austin-west Texas and
south Texas-are likely to experience fewer challenges because procedural
requirements make complaining costly and unnecessarily time consuming.
Thus, challenges become cost-prohibitive to complainants. Positioning the sole
administrative appeals court in Austin encourages dairy farms and businesses
likely to raise environmental concerns to settle in west Texas and south Texas
to avoid possible challenges. The process virtually eliminates the filing of
challenges or complaints because of inflated costs to potential challengers.
Although complaints in west and south Texas are likely to hold substantial
merit, procedural requirements discourage farmers and other people from filing
complaints due to monetary and time investments. The ability to file
complaints in local district courts, after the TCEQ grants a permit, allows a
greater voice to the minority and reduces the prohibitive costs. Additionally,
who better than a local district judge or jury to determine the impact of a dairy
farm on local farmers or residents?

This problem also affects attorneys by complicating their work and
unnecessarily increasing their caseload. Appeals to the PUC with damages
mandate division into two separate cases because the PUC does not have
jurisdiction to award damages.40 Plaintiffs file one case in Austin at a Travis
County district court to litigate the PUC appeal. 41 The case for damages falls
under jurisdiction in the local district courts, requiring plaintiffs to file in courts
often hundreds of miles away from the administrative appeals.42 Thus, the
same issues fall under the legal scrutiny and analysis of two separate courts,
often in separate geographic locations, at two different times, and under what
are often distinctly diverse lifestyles, cultures, and economic situations. This
separation can create inconsistencies in decisions and precedent.

B. Historical Evolution ofAdministrative Agencies

"Administrative Law is the fastest growing area of the law in the State of
Texas. ' '43 "In the past, the legislature wrote a new law for every problem," but
now the legislature's role has changed.44 In response, the Reagan
Administration decentralized government, leading to the creation of hundreds
of state agencies in Texas.45 "Administrative agencies are laws of regulation
not of statutory rules. 'A6 Despite the increase in agencies, the Texas legislature

those living closer to Travis County. Additionally, the costs of traveling to the hearing are directly
proportional to the distance traveled for the appeal.

40. Interview with Don R. Richards, supra note 38.
41. Id.

42. Id.
43. Id.
44. Id.
45. Id.
46. Id.
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has refused to change the procedural aspects of administrative appeals.4 7 After
the enactment of the APA in 1975, the number of appeals significantly
declined.48  Now, as the number of appeals increases, the statutes must
change.49 As the Texas legislature creates more agencies, and the issues
generated by the rules and procedures of the agencies becomes more precise

50and complex, the number of administrative appeals continues to rise.

C. Appealing an Agency Decision

To appeal the decisions of administrative agencies in Texas, aggrieved
parties must file their petitions in a Travis County district court.5' A Travis
County district court can then transfer the appeals to the Third Court of
Appeals, also in Travis County.52 All people should have access to the appellate
process of administrative decisions.5 3 Allowing for filing of appeals in their
local district court would provide equal access to the courts. If filed in the local
district courts, those courts, under their discretion, could transfer the appeals to
a special administrative court.

Currently, parties face a multi-step process when appealing the decisions
of Texas administrative agencies.54 Following the initial decision of
administrative agencies, aggrieved parties must timely file for rehearing.55

After the grant or denial of the rehearing, aggrieved parties must "find a statute
granting the party the right to appeal . ,56 Texas no longer requires a
specific grant of a right to appeal because the Texas Supreme Court recognized
that the APA grants a right to judicial review.57 With right to appeal a non-
issue, the aggrieved parties must file appeals in a Travis County district court. 58

Currently, the courts recognize a right ofjudicial review for all administrative
decisions through the APA.59 Section 2001.176 also allows for judicial review
of administrative decisions after exhaustion of all administrative remedies.60

47. Id.

48. Id.
49. Id.

50. Id.
51. TEX. GOV'T CODE ANN. § 2001.176(b)(1) (Vernon 2000).
52. Id. § 2001.176(c). This comment focuses on section 2001.176, which requires the filing of all

appeals of administrative decisions in a Travis County district court. Id. §2001.176(b)(1).
53. Interview with Don R. Richards, supra note 38.
54. See Kristin H. O'Neal & Andrew Weber, Procedural Problems Under the Texas Administrative

Procedure Act When Seeking Judicial Review of Contested Case Decisions or Orders, 48 BAYLOR L. REV.
883, 884 (1996) (discussing the proper procedure for contesting the decisions of administrative agencies).

55. See id. at 884-85, 889-95.
56. Id. at 884. Finding a statute that grants the right to appeal is no longer required, because Texas

courts recognize that the APA grants a right of judicial review in all cases. Tex. Dep't of Protective and
Regulatory Servs. v. Mega Child Care, Inc., 145 S.W.3d 170, 172 (Tex. 2004).

57. Mega Child Care, Inc., 145 S.W.3d at 172.

58. TEX. GOV'T CODE ANN. § 2001.176 (b)(1) (Vernon 2000).
59. Mega Child Care, Inc., 145 S.W.3d at 172.

60. § 2001.171.
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Filing in Austin is mandatory, unless the controlling statute allows aggrieved
parties to file in a different location.6'

In administrative law cases, attorneys and judges alike need a certain
amount of expertise. Administrative agencies are legal and political
anomalies. 62  They have "executive power, legislative power, and judicial
power in one entity. ' 63 After examining the provision and the problems it
creates, various options exist to help mitigate future damage. Parties should be
able to appeal the decisions of administrative agencies in their local district
courts and the state should allow these courts to transfer the appeals to a
specialized administrative court.

II. THE PROVISION

In 1993, the Texas legislature re-codified the original APA provision as
Texas Government Code Section 2001.176, 64 and in 1999, it amended the
provision to include an additional subsection.65 Section 2001.176(a) allows for
judicial review no later than thirty days after the final decisions of
administrative agencies.66 This provision reinforces the authority of the
decisions of administrative agencies. 67  Section 2001.176(b) allows
administrative agencies' statutes to control in the proceeding. 68 However, if the
controlling statutes are silent, aggrieved parties must file appeals in a Travis
County district court.69 Section 2001.176(c) allows transfer of cases to the
Third Court of Appeals if "the district court finds that the public interest
requires a prompt, authoritative determination of the legal issues in the case and
the case would ordinarily be appealed., 70

HI. LEGISLATIVE HISTORY

Legislative history indicates that amendments to the statute intend to
prevent lengthy and expensive delays in final judicial decisions.7 ' In House
Bill 2105, the legislature stated, "Public interest often requires that the validity

61. The Texas Education Code already makes an exception allowing a person to file their case in "a
district court in the county in which the district's central administrative offices are located...." TEX. EDUC.
CODE ANN. § 21.307(a)(1) (Vernon 2006).

62. Interview with Don R. Richards, supra note 38.
63. Id.
64. See supra note 5 and accompanying text.
65. HOUSE COMM. ON JUDICIAL AFFAIRS, BILL ANALYSIS, Tex. H.B. 2105, 76th Leg., R.S. (1999)

[hereinafter H.B. 2105 BILL ANALYSIS]. The purpose of the amendment was to prevent a long delay in the
court system in reviewing decisions of agencies. Id.

66. TEX. GOV'T CODE ANN. § 2001.176(a) (Vernon 2000).
67. Interview with Don R. Richards, supra note 38.
68. § 2001.176(b). "Unless otherwise provided by statute ...." Id.
69. Id. § 2001.176(b)(1).
70. Id. § 2001.176(c).
71. H.B. 2105 BILL ANALYSIS, supra note 65.
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of agency rules and decisions be finally determined by the courts as speedily
and efficiently as possible. 72 The Bill also "authorizes a district court in which
an action is brought under this section... to transfer jurisdiction of the action
to the Court of Appeals for the Third Court of Appeals District ... ,,7 If the
court determines that "the ... decision. . . is likely to be appealed or that the

public interest requires a prompt authoritative determination of the validity or
applicability of the rule in question," then the court can transfer.7 4 The bill
analysis mentions district courts, but section 2001.176(b)(1) limits appeals to a
Travis County district court.75 The recent amendments to the statute attempt to
hasten the process of administrative appeals.76

Although the statute allows a Travis County district court to hear appeals
and transfer parts of them to the Third Court of Appeals, in practice, a Travis
County district court rarely hears administrative appeals.77 Seated in one of
Texas's most populated counties, the district courts in Travis County maintain
full dockets; therefore, the Third Court of Appeals hears virtually all the
administrative appeals in the state.78

IV. EXPLANATION FOR THE LIMITATION

Some plausible explanations exist for limiting the venue of appeals of the
decisions of administrative agencies. The legislature created the APA because
lawmakers recognized that agencies deal with "constitutionally granted rights,
modes of income, and necessities., 79 People interact with administrative
agencies on a daily basis and depend on their services for activities of daily
living.80 Administrative agencies are legislatively created governmental entities;
therefore, for people to maintain a suit against agencies, the agencies must
waive their sovereign immunity. 81 Possible explanations for limiting venue
include the waiver of governmental immunity, the difficulty of transporting
information, and the creation of a central location to focus on and specialize in
administrative appeals.

A. Governmental Immunity

One logical reason in limiting venue is the waiver of governmental
immunity by administrative agencies. Similar to counties, state law allows

72. Id.
73. Id.
74. Id.
75. § 2001.176(b)(1).
76. H.B. 2105 BILL ANALYSIS, supra note 65.

77. Interview with Don R. Richards, supra note 38.

78. Id.
79. Id.
80. See Directory of State Agency Attorneys, supra note 2.

81. See Tex. Dep't of Transp. v. Jones, 8 S.W.3d 636, 638 (Tex. 1999).
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agencies to defend themselves in their home courts.8 2 Administrative agencies
differ from counties in that the jurisdiction applies statewide and is not limited
geographically as counties are. Most county disputes occur locally. Even
exclusive of the mandatory venue provision for waiving its governmental• • 83

immunity, specific counties' courts maintain proper venue. As established by
the state legislature, the powers of administrative agencies emulate those
afforded to a municipality.84 The agencies possess the authority to make rules
and enforce them.85 Concerning the disputes of agencies, the law limits
jurisdiction by kind or type, not by geography. The decisions of agencies affect
people statewide.

Advocates of the current administrative appeals procedure argue for the
importance of the centralized appeals process. Further, they argue that the
similarity of agencies to the legislature makes it necessary for agencies and
appeals of their decisions to occur at a central location. A central location is
vital to lobbyists and others affected by the rules promulgated by administrative
agencies to access these hearings. However, the seemingly centralized location
of an administrative court adversely affects many people. The law must allow
equal access to the courts by permitting aggrieved parties the convenience of
petitioning for judicial review from within their local district courts. The
problematic appellate process in no way suggests that administrative agencies
must create remote locations around the state. Common sense and government
protocol dictate that agencies retain a central location for rule making and

86upper-level management decisions.

B. Transfer of Documents

The legislature wrote the APA into law in 1975 prior to the invention of
most electronic communication devices,87 making the transport of documents
extremely difficult. All of the information for appeals was in paper form
scattered throughout numerous files in Austin. Requiring the agencies to
transport necessary documents across Texas would make the challenge process
expensive. In today's advanced technological era, electronic recordkeeping
makes the transfer of information a relatively simple task compared to its
previous documented means of paper records. E-mail, facsimile transfer, and
scanners allow easier transport of the documents without as much cost or effort.
The risk of losing documents also decreases because of the ability to engage in
electronic document transmission. Secured transmissions reduce the risk of
hackers intercepting electronic documents.

82. See TEX. CIV. PRAC. & REM. CODE ANN. § 15.015 (Vernon 2002).

83. See id.
84. See Jones, 8 S.W.3d at 638.
85. TEx. GOV'T CODE ANN. § 2001.004 (Vernon 2000).
86. Interview with Don R. Richards, supra note 38.
87. See supra note 5 and accompanying text.
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Agencies themselves are not present, however, at administrative appeals. 88

The Texas Attorney General defends the agencies.8 9 Presently, the attorney
general maintains remote offices in most metropolitan and rural areas for child
support enforcement and consumer protection.9" A solution to document
transmission issues for administrative appeals is to utilize the existing
infrastructure currently implemented by the attorney general. The attorney
general's branch offices are equipped with the necessary electronic capabilities
to operate efficiently. Additionally, the attorney general challenges and
enforces other issues in local courts, and each branch office takes responsibility
for conducting state business.9 1 Adding administrative law functions to the
established offices requires minimal effort and expense.

C. Specialized Court

In 1991, the legislature perceived a need to create a specialized court in
Austin for administrative appeals.9 2 Because administrative agencies require
such a specialized court and technical language, the court procedures differ
from those of district courts or county courts at law. The need for a specialized
court is the most legitimate reason for requiring the filing of all administrative
appeals in one specific court. The intent of the legislature, when it passed the
APA, was to create a single court to handle the highly specialized appellate
process.93 Probate and bankruptcy courts facilitate obtaining prompt decisions
from judges whose knowledge base focuses on a specific area of the law. Many
decisions made by administrative agencies require a high level of expertise and
warrant the creation of a specialized administrative court.

The legislature previously created a somewhat specialized administrative
law court in Texas-the Third Court of Appeals. However, failing to limit its
docket to administrative cases detrimentally affects other appeals that are not of
an administrative nature. The Texas legislature apparently saw the need to
create some specialization for original agency determinations by creating
SOAH.94 Texas also created a pool of ALJs to serve as neutral arbiters in
original agencies' decisions.95 The Governor appoints the chief ALJ for a two-
year term,96 and SOAH hires other highly educated and knowledgeable judges

88. TEx. CONST. art. 2, § 22.

89. Id.
90. Texas Attorney General, Consumer Protection & Public Health Regional Offices, http://

www.oag.state.tx.us/consumer/cpdregionals.shtml (last visited Oct. 27, 2007).
91. See Texas Attorney General, About the Agency, Duties & Responsibilities of the Office of Attorney

General, http://www.oag.state.tx.us/agency/agency.shtmi (last visited Oct. 27, 2007).
92. The creation of SOAH evidences this theory. See State Office of Administrative Hearings, Who Are

We?, http://www.soah.state.tx.us/AboutUs/who-are we.htm (last visited Oct. 27, 2007).
93. See supra note 5 and accompanying text.
94. Who Are We?, supra note 92.
95. State Office of Administrative Hearings, Agency Background Information, http://www.soah.

state.tx.us/AboutUs/background_info.htm (last visited Oct. 27, 2007).
96. Id.
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who are well versed in the extremely technical nature of the cases and the
explicit procedural requirements of the APA. 97 Currently, SOAH has field
offices in eight Texas cities to improve access for a contested case hearing.98

V. How SECTION 2001.176 IS PROBLEMATIC

Section 2001.176 is problematic in many ways. The statutorily created
mandatory venue in the section clutters the Third Court of Appeals docket,
creates difficulty accessing the court system, and works contrary to the
procedural requirements of the general venue provisions in the Texas Civil
Practice and Remedies Code.

A. Third Court of Appeals Docket

Section 2001.176 unfairly clutters the Third Court of Appeals docket. The
provision makes it easier for the government to defend the actions of state
agencies. Furthermore, it makes it easier and more convenient for the
government to hear the appeals because they occur in Travis County. The
government should bear the cost of traveling to the local courts of aggrieved
parties. The state has more resources to travel to the aggrieved parties, and it is
better able to distribute the cost of expensive trial proceedings. The Third
Court of Appeals has a backlog of cases extending more than two years. 99 One
case, a PUC appeal filed by Don Richards in 1995, continues to wait for a
ruling.'0° The amendment adding subsection (c) intended to hasten the
administrative appeals process.'0° Requiring aggrieved parties to file in a
Travis County district court only serves to slow the process. Forcing the Third
Court of Appeals to hear all administrative appeals in addition to an already full
docket makes for a considerable increase in the time taken to appeal. The
highly specialized nature of administrative cases augments the time required to
appeal decisions. Speed is essential because agencies must continue to function
during appeals. 0 2 The faster agencies receive decisions, the quicker agencies
can adjust their procedures. 0 3 If agencies revoke a professional license due to a
basic rule, and the court reverses the decision because the rule is flawed, it is
vital to the operation of agencies to change the rule to avoid future appeals of a
similar nature.

97. See id.
98. State Office of Administrative Hearings, SOAH Office Locations, http://www.soah.state.tx.us/

AboutUs/Locations/index.htm (last visited Oct. 27, 2007).
99. Justice Bea Ann Smith, How the Third Court ofAppeals Operates, Advanced Administrative Law

Practice Seminar, Austin Texas 4 (Sept. 8, 2006) (unpublished manuscript, presented at the Advanced
Administrative Law Practice Seminar, on file with the author).

100. Interview with Don R. Richards, supra note 38.
101. H.B. 2105 BILL ANALYSIS, supra note 65.
102. Interview with Don R. Richards, supra note 38.
103. Id.



2007] ADMINISTRATIVE PROCEDURE ACT SECTION 2001.176 165

Each year, criminal and civil appeals congest the docket for the Third
Court of Appeals.'1 4 Time constraints may oblige the Third Court of Appeals
to repudiate hearing borderline appeals, and an overburdened docket may force
the court to transfer appeals arising in its district to other courts of appeals. The
APA requires that the Third Court of Appeals hear statewide administrative
appeals. 10 5 Instead of filing appeals in local district courts and transferring the
appeals to a specialized court, courts in Travis County hear the administrative
appeals.'0 6 Civil and criminal appellants before the Third Court of Appeals
may now fall victim to the APA.

If the cluttered docket was the primary issue, the Texas Supreme Court
would mandate that parties file all administrative appeals in the Eastland,
Amarillo, Beaumont, or Texarkana appellate districts because any of these
districts have more docket space available than the Austin district. 10 7 The
docket, however, is not the primary issue. The legislature wants to create a
centralized and specialized court in Austin that is close to the headquarters of
all the administrative agencies in Texas.108 However, the legislature is trying to
create a specialized court without restricting the scope and extent of its
caseload. 10 9

Docket statistics kept by the state track the progression and situation of all
of the courts in Texas. 110 "Nearly half (49.7 percent) of all appeals filed in
2006 came from the state's five most populous counties" including Travis
County."' The Third Court of Appeals is "the only court of appeals in the state
that has more civil filings than criminal." 112 "Through the middle of
August... 754 new cases [were] filed: of those 424 (56%) were civil, 269
(43%) were criminal."'"1 3 Out "[o]f the 424 civil cases [filed], 163 (39.5%)
were administrative law cases-almost 40% of [the] civil docket."'" 4 The
Texas legislature has a policy of 100% clearance, meaning that in a fiscal year
"the court should dispose of the same number of cases that are filed or added
that year.""' 5 The Third Court of Appeals can no longer keep up with the
legislature's goal, failing to meet 100% clearance in 2004 and 2005.116

Without 100% clearance, a backlog develops and a snowball effect ensues." 7

104. Smith, supra note 99, at 4.
105. See TEX. GOV'T CODE ANN. § 2001.176(b)(1) (Vernon 2000).
106. See id.
107. See generally OFFICE OF COURT ADMIN., ANNUAL STATISTICS FOR THE TEX. JUDICIARY FISCAL

YEAR 2006, 29 (Dec. 2006), http://www.courts.state.tx.us/pubs/AR2006/coas/4-activity-detail-2006.xls
[hereinafter JUDICIARY STATISTICS] (providing statistics on the caseloads of the Texas appellate courts).

108. See § 2001.176.

109. See id.

110. JUDICIARY STATISTICS, supra note 107, at 29.
111. Id. at 26.
112. Smith, supra note 99, at 4.

113. Id.

114. Id.
115. Id.
116. Id. In fiscal year 2006, the court returned to 100% clearance, but it took "judges and staff attorneys

... putting in long hours" to accomplish this goal. Id. at 5. It has taken more effort and work from a panel of
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A large backlog is something that courts should try to avoid. The
consequences have an adverse effect on all parties involved. As of August
2006, the Third Court of Appeals documented an extensive backlog of
appeals."i8 The Third Court of Appeals divides its backlog into two categories:
"cases that have been submitted for longer than 12 months ... , and those
submitted for more than 24 months .... 9 The court has twenty-five appeals
submitted longer than twelve months and seven appeals longer than twenty-four
months.120 "[A] high percentage of cases on ... [the] list are administrative law
cases."'

12 1

Some may argue that if the Third Court of Appeals docket is too full, it
should transfer some appeals to other intermediate appellate courts. The docket
equalization program affords the Texas Supreme Court the ability to transfer
appellate cases from courts with many filings to courts with fewer filings.12

The court implemented this program to avoid "the politically unpopular idea of
redistricting the court districts to produce a more equal case law.' ' 123 The
program automatically chooses what cases to transfer. 124 In 2006, the program
allowed the Third Court of Appeals to transfer 98 appeals, "including 2
administrative law cases sent to Eastland, 5 sent to Amarillo and 4 sent to
Corpus Christi."'' 25  One case chosen for transfer was a "PUC case . . .
transferred to Corpus Christi Court of Appeals.' ' 126 "They were horrified and
asked [the Third Court of Appeals] to take it back" but the Texas Supreme
Court did not allow the transfer back to the Third Court of Appeals. 27 The
Texas Supreme Court will not allow for "picking and choosing about which
cases are transferred."' 128 The docket equalization program does not solve the
problem for administrative appeals. Transferring appeals to courts that have
limited experience handling the highly specialized nature of the facts and
circumstances is not reasonable.

On average, most intermediate appellate courts in Texas had one hundred
pending appeals perjustice on September 1, 2005.129 There were 8,025 appeals
pending on the first day of the 2006 fiscal year with 80 justices on the appeals

six justices to get to the legislature's goal and yet its effort is not getting a notice, recognition, or assistance
from the legislature. Even though the clearance rate of cases was around 108% the court is still not caught up.
Over 100% clearance for an extended period will be a necessity if the court is to rid its backlog without any
assistance. Id. at 4-5.

117. Id. "While you are working on the oldest cases the newer ones become old." Id. at 5.
118. Id. at 5.
119. Id.
120. Id.
121. Id.

122. Id.
123. Id.

124. Id.
125. Id.
126. Id.
127. Id.
128. Id.
129. JUDICIARY STATISTICS, supra note 107, at 28.
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courts, averaging approximately 100 cases per justice. 30  Removing
administrative appeals from the Third Court of Appeal's docket reduces the
number of civil appeals from 457 to 277.' 31 This places the Third Court of
Appeals docket on par with other intermediate appellate courts with a majority
of appeals being criminal. 32 The removal of administrative appeals also
reduces the number of appeals pending at the end of the year from 817 to 637
for 6 justices.1

33

As the system stands, the Third Court of Appeals averaged 115 appeals
per justice with over one quarter of those appeals being administrative.' 34

Additionally, administrative appeals take longer to move through the court
because of the requisite level of expertise and background ajustice must have.
Without the administrative appeals, the Third Court of Appeals docket contains
98 appeals pending per justice, which would allow them to clear their
backlog. 1

35

B. Access to the Court System

Some states may have only one court to handle administrative appeals, but
Texas is a state like no other. With 268,581 square miles, Texas ranks second
in total land mass in the United States. 36  The size of the state creates a
situation that is incomparable to other states in the union. Consider the travel
requirements for the Dalhart resident who must travel to Austin for an appeal.
The distance from Dalhart to Austin, which is 579 driving miles, 137 equates to
residents of Portland, Maine, traveling to Washington, D.C., to appeal a court's

130. Id. Specifically, the First District Court of Appeals in Houston had approximately 110 appeals per
justice. Id. The Second District Court of Appeals in Fort Worth had approximately ninety appeals per justice.
Id. The Fourth Court of Appeals in San Antonio had approximately seventy-four appeals perjustice. Id. The
Fifth District Court of Appeals in Dallas had approximately eighty-two appeals perjustice. Id. The Sixth
Court of Appeals in Texarkana had approximately eighty-five appeals perjustice. Id. The Seventh Court of
Appeals in Amarillo had one hundred appeals perjustice. Id. The Eighth District Court of Appeals in El Paso
had approximately one hundred appeals per justice. Id. The Ninth Court of Appeals in Beaumont had
approximately ninety-two appeals per justice. Id. The Tenth District Court of Appeals in Waco had
approximately 108 appeals per justice. Id. The Eleventh District Court of Appeals in Eastland averaged 109
appeals per justice. Id. The Twelfth District Court of Appeals in Tyler averaged approximately eighty-two
appeals per justice. Id. The Thirteenth District Court of Appeals in Corpus Christi had approximately ninety-
eight appeals per justice. Id. The Fourteenth District Court of Appeals in Houston had approximately ninety-
one appeals per justice. Id.

131. Id. at 29. The statistics taken from the presentation by Justice Bea Ann Smith's presentation end on
August 11, 2006, but the fiscal year does not end until August 31, 2006. See Smith, supra note 99, at 4. The
percentage described is estimated from the available statistics. See id.

132. Smith, supra note 99, at 4.
133. Id. atA-1.
134. JUDICIARY STATISTICS, supra note 107, at 29; Smith, supra note 99, at A-I.
135. JUDICIARY STATISTICS, supra note 107, at 29.
136. TEXAS ALMANAC 2006-2007 (Elizabeth C. Alvarez & Robert Plocheck eds., 63d ed. 2007),

available at http://www.texasalmanac.com/facts.
137. Google Maps Homepage, supra note 32 (enter "Austin, Texas, to Dalhart, Texas" in the search
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decision. 38 The travel distance spans almost half of the Eastern Seaboard.139

Appeals of agencies' decisions coming from any of the far-reaching borders of
the state are extremely expensive. Residents of west Texas, east Texas, and
south Texas are discouraged from filing appeals due to the distance and
expenses associated with travel. Asking residents of Amarillo or Dalhart to file
an appeal in Austin is like asking residents of Providence, Rhode Island, to file
their appeals Virginia Beach, Virginia,140 or residents of Greensboro, North
Carolina, to file their appeals in New York, New York. 14

1 New York City is
actually thirty-two miles closer to Greensboro, North Carolina, than El Paso is
to Austin. 42 Lubbock, Texas, is closer to Albuquerque, New Mexico, than it is
to Austin, Texas. 43 Amarillo, Texas, is closer to three other state capitals than
its own-Santa Fe, Oklahoma City, and Denver.' 44 Aggrieved parties from
Amarillo, 503 miles from Austin, 45 from Brownsville, 351 miles from
Austin, 46 from Texarkana, 373 miles from Austin, 147 and from El Paso, 576
miles from Austin, 148 must file their appeals in Travis County. 49

Not only must these parties travel such great distances, but they must also
hire an attorney either in their hometown or in Austin, making in-person
communication and attendance of hearings extremely expensive. Texas differs
from other states in that its capital is not the main airline hub and few outlying
cities and population centers have direct flight access to Austin. 150 This requires
that aggrieved parties make an additional monetary and time commitment to
appeal decisions made by administrative agencies.

The immense geographic size of Texas requires division of the state into
254 counties,' 5' with 439 district courts, 152 and numerous other geographically

138. Id. (enter "Portland, Maine, to Washington, D.C." in the search box).

139. Id. (enter "Portland, Maine, to Richmond, Virginia" in the search box).

140. Id. (enter "Dalhart, Texas, to Austin, Texas" in the search box; then enter "Providence, Rhode

Island, to Virginia Beach, Virginia" in the search box). The actual driving mileage from Dalhart to Austin is

579 miles, whereas the mileage from Providence to Virginia Beach is 541. Id.

141. Id. (enter "Greensboro, North Carolina, to New York, New York" in the search box).

142. Id. (enter "El Paso, Texas, to Austin, Texas" in the search box). El Paso is closer to Yuma, Arizona,

which lies on the California-Arizona state line, than it is to Austin, Texas. Id. (Enter "El Paso, Texas, to

Yuma, Arizona" in the search box).
143. Id. (enter "Lubbock, Texas, to Austin, Texas" in the search box; then enter "Lubbock, Texas, to

Albuquerque, New Mexico" in the search box).
144. Id. (enter "Amarillo, Texas, to Santa Fe, New Mexico" in the search box; then enter "Amarillo,

Texas, to Oklahoma City, Oklahoma" in the search box; then enter "Amarillo, Texas, to Denver, Colorado" in

the search box").
145. Id. (enter "Amarillo, Texas, to Austin, Texas" in the search box).

146. Id. (enter "Brownsville, Texas, to Austin, Texas" in the search box).

147. Id. (enter "Texarkana, Texas, to Austin, Texas" in the search box).

148. Id. (enter "El Paso, Texas, to Austin, Texas" in the search box).

149. TEX. GOV'T CODE ANN. § 2001.167(b)(l) (Vernon 2000).

150. See Southwest Airlines Interactive Route Map, http://www.southwest.com/travelcenter/route

mapdyn.html (last visited Oct. 27, 2007).

151. JUDICIARY STATISTICS, supra note 107, at 9.

152. Texas Courts Online, Court Structure of Texas, http://www.courts.state.tx.us/ (last visited Oct. 27,

2007).
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localized courts to meet the judicial needs of all people. 153 New York, by
contrast, has only sixty-two counties. 54 The difference in the number of
counties illustrates why people need better access to the Texas court system.
Additionally, the five most populated counties in Texas are within 200 miles of
Austin. 55 These five counties account for less than half of the Texas
population. 56 The majority of the residents of this state deserve the same
opportunity to appeal.

The APA creates difficulty in accessing the court system. The Open
Courts Rule provides that "citizens must have access to [the] courts unimpeded
by unreasonable financial barriers, so that the legislature cannot impose a
litigation tax in the form of increased filing fees to enhance the state's general
revenue."' 57 The law prevents the legislature from creating a tax on litigation
or covering expenses by increasing filing fees; however, lawmakers indirectly
created taxes and fees for that purpose. 58 Instead of using taxpayer money to
bring the state more revenue, the legislature allows agencies to sit in Austin
forcing appellants of administrative decisions to come to the agencies. The
statute forces those from outside of the jurisdiction of the Third Court of
Appeals to leave their local district or appellate courts, spend more time and
money, and appeal in Austin. Not only does the mandatory venue in section
2001.176 create more expenses for parties in terms of filing the appeal, but also
the statutory requirements have affected the availability of lawyers that are
Board Certified in Administrative Law in certain geographic areas. 59 Only one
certified administrative attorney resides west of the 1-35 Corridor.1 60 With more
than 140 board certified administrative attorneys in Travis County and only one
in all of west Texas, the APA has inadvertently polarized access to experienced
administrative law attorneys.' 6'

The unequal distribution of certified administrative attorneys extends
beyond west Texas. In fact, there are only sixteen board certified administrative
attorneys outside of Travis County, three of them are located in Williamson

153. JUDICIARY STATISTICS, supra note 107, at 7-10.
154. New York: History, Geography, Population, and State Facts, http://www.infoplease.com

/ipa/A0108252.html (last visited Oct. 27, 2007).
155. Texas State Library & Archives Commission, About Texas, 2000 Census: Population of Texas

Counties Arranged in Descending Order, http://www.tsl.state.tx.us/ref/abouttx/popcnty32000.html (last visited
Oct. 27, 2007).

156. Id. 9,270,907 people reside in Harris, Dallas, Tarrant, Bexar, and Travis Counties. Id. The total
population in Texas is over 22 million people. Id.

157. Tex. Assoc. of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 448 (Tex. 1993).
158. Id.
159. Texas Board of Legal Specialization, TBLS Online Attorney Directory, http://www.tbls.org/

Default.aspx?tabid=55 (last visited Oct. 27, 2007) (select "Administrative Law" from the drop-down box
titled "Specialty Area"; then click "Submit").

160. Interview with Don R. Richards, supra note 38.
161. Id.; TBLS Online Attorney Directory, supra note 159 (select "Travis" from the drop-down box titled

"County"; then select "Administrative Law" from the drop-down box titled "Specialty Area"; then click
"Submit").
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County just north of Travis County.1 62 This unequal distribution makes it
difficult for aggrieved parties to locate experienced administrative law attorneys
when they decide to appeal decisions by agencies. 63

C. Contrary to Procedural Requirements

Currently, the Civil Practice and Remedies Code includes mandatory
venue provisions for various types of suits.164 Two provisions would apply in
administrative appeals. The first is the mandatory venue for counties and

governmental bodies. 165 The second is the catchall for mandatory venue-the
"Other Mandatory Venue" provision.166 This provision prescribes that "[a]n

action governed by any other statute prescribing mandatory venue shall be
brought in the county required by that statute."' 167 The APA is a statute that
provides for a venue location. 168 Section 15.016 gives proper venue to the APA
provision. 169 Otherwise, venue is not proper in Travis County for administrative

appeals coming from outside of the Third Court of Appeals' jurisdiction.
Currently, when a mandatory venue provision does not apply, the general venue
statute directs the appropriate venue location:

(1) in the county in which all or a substantial part of the events or omissions
giving rise to the claim occurred;
(2) in the county of defendant's residence at the time the cause of action
accrued if defendant is a natural person;
(3) in the county of the defendant's principal office in this state, if the
defendant is not a natural person; or
(4) if Subdivisions (1), (2), and (3) do not apply, in the county in which the
plaintiff resided at the time of the accrual of the cause of action. 170

In administrative appeals of revoked licenses or permits, agencies serve as
plaintiffs even though the people are the appellants. 17' The aggrieved parties

act as defendants, in addition to their role as petitioners, because plaintiffs must
defend their right to the licenses or permits.172 In the previous scenario, proper
venue lies either in the county where "a substantial part of the events or

162. Id. (select "Administrative Law" from the drop-down box titled "Specialty Area"; then click
"Submit").

163. See supra note 31 and accompanying text.
164. TEX. CIv. PRAC. & REM. CODE ANN. §§ 15.011-.020 (Vernon 2002).
165. Id. §§ 15.014-.015.
166. Id. § 15.016.
167. Id.
168. TEX. GOV'T CODE ANN. § 2001.176 (Vernon 2000).
169. TEX. Civ. PRAC. & REM. CODEANN. § 15.016.
170. Id. § 15.002(a)(1)-(4).
171. Interview with Don R. Richards, supra note 38.
172. Id.
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omissions... occurred"173 or "in the county of defendant's residence."' 74 The
aggrieved parties then file the appeals in the local district courts or in the
counties where the incidents occurred. 175 In administrative appeals challenging
the rules of agencies, the agencies serve as the defendants; therefore, Travis

County is the proper venue.176

The statutory venue provision also allows for venue by contract in "major
transactions"1 77 and "contract[s] in writing."'' 78 One might argue that when
people deal with administrative agencies, they contractually consent that proper
venue is in Travis County. However, most people do not voluntarily enter into
contracts with administrative agencies, either written or assumed. Instead,
necessity forces them into contractual situations. The statute also expressly
excludes "transaction[s] entered into primarily for personal, family, or
household purposes."' 179 The statute allows room for venue by contract for
professional licenses, but the "aggregate stated value [must be] equal to or
greater than $1 million.' 180 Regarding contracts in writing, if people agree to
"perform an obligation in a particular county," then aggrieved parties file suit in
the county where the execution of the obliged service occurs or in the county
where "the defendant has ... domicile."'181 Although the contract in writing
provision is merely a permissive venue statute, 182 if the provision applies in an
administrative appeal, people that had their professional license revoked can
challenge the decisions in their local district courts. If the government
construes an occupational license as a contract, then the proper county to hear
any license-related appeal is the county where the license is used.183 The statute
allows aggrieved parties to file appeals in the county courts where their licenses
are used or in the counties where the agencies are located. 184

VI. POSSIBLE SOLUTIONS

A change in the administrative appeals process in the current statute is
necessary to bring equality to the access parties have for judicial review in
Texas. The focus of potential modification centers on creating an equal
opportunity for parties to appeal administrative decisions. A number of
different options facilitate the improvement of the Texas administrative appeals
process. One option is simply to retain the current system of appeals. The

173. § 15.002(a)(1).
174. Id. § 15.002(a)(2).
175. Id.
176. Id. § 15.002(a)(3).
177. Id. § 15.020.
178. Id. § 15.035.
179. Id. § 15.020(a).
180. Id.

181. Id. § 15.035(a).
182. Id.

183. Id.
184. Id.
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government and people of Texas may choose to preserve the status quo after
they take all of the following into consideration: the inconveniences, the
potentially exorbitant costs, and the potential legal issues involving
constitutional rights of the all people. If the only option is to preserve the
current system, the government should expend the funds to cover the costs of
travel to and from areas outside of Travis County, creating a reasonable and
equitable opportunity for all parties to appeal the decisions of administrative
agencies. However, maintaining the present process only serves to exacerbate
the current impediments.

As administrative law continues to grow, it is imperative that the
procedural system change with the body of law, rapid population growth,
business expansion, and advances in technology. These changes permit
reasonable procedures for parties to appeal when the decisions of administrative
agencies threaten their constitutionally protected rights. The following
recommendations represent only a fraction of the possible options or solutions
to bring equal opportunity access to the administrative appeals process.

A. Three Options

1. Amend the Procedural Rules ofAll Agencies

More than one hundred administrative agencies could amend their
procedural rules independently. This option would authorize parties to file
either in their local district court or in the court in the county where the majority
of the events or omissions occurred. 85 The Texas Education Code is a worthy
example of successfully circumventing the provision. 8 6 It allows parties to
appeal in the "district court in the county in which the district's central
administrative offices are located," which is likely to be the district court
located near the aggrieved party.187 The Education Code also allows parties to
file appeals in Travis County, but only if both sides agree.18 8 Administrative
agencies need to change their filing requirements individually to allow people
the opportunity and convenience of filing in their local courts. On the other
hand, by altering or amending the source statute, section 2001.176 of the
Government Code, administrative agencies can avoid having to make major
adjustments to the individual procedural rules. As an alternative to composing
more than one hundred procedural rule amendments, a single amendment to the
APA would be effective and sufficient.

185. See generally id. § 15.002 (stating the general venue rules of Texas). Applying the general venue
provisions to administrative appeals alleviates some of the issues created by the APA. See infra text
accompanying notes 188-93.

186. Compare TEX. EDUC. CODE ANN. § 21.307(a)(1) (Vernon 2006) (allowing parties some discretion
in selecting venue for appeals), with TEX. GOV'T CODE ANN. § 2001.176 (Vernon 2000) (requiring
administrative appeals to be filed in a Travis County district court).

187. See TEX. EDUC. CODE ANN. § 21.307(a)(1).
188. See id. § 21.307(a)(2).
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2. Allow Local Appeals

As long as it is proper, allowing appeals in local district courts, under the
Civil Practice and Remedies Code, creates equal opportunities for people. This
recommendation would remove Travis County from the existing statute and
would allow all district courts across the state the discretion to transfer
administrative appeals to the Third Court of Appeals. 89 This modification
would give all parties the opportunity to file their appeals in their local district
courts. In some appeals, the decision of the local district court judge may be
preferable to that of a judge located hundreds of miles away.

The section currently reads, "[T]he petition must be filed in a Travis
County district court."1 90 The proposed amendment would delete "Travis
County," thus resulting with the following: "The petition must be filed in any
district court in accordance with Texas Civil Practice and Remedies Code
Section 15.002."'19 In the event that a local judge feels unqualified to render a
decision, the judge could transfer the appeal to the Third Court of Appeals.192

This change in the statute would allow any district court to transfer
administrative appeals to the Third Court of Appeals. 93 The Third Court of
Appeals justices could apply their expertise and render a knowledgeable
decision. Although transferring appeals to the Third Court of Appeals would
offer no reduction in expenditures for aggrieved parties, at least the state and its
agencies would be making a reasonable attempt to reduce the expense and
inconvenience to parties seeking to appeal. The section currently reads:

A Travis County district court in which an action is brought under this
section, on its own motion or on motion of any party, may request transfer of
the action to the Court of Appeals for the Third Court of Appeals District if
the district court finds that the public interest requires a prompt, authoritative
determination of the legal issues in the case and the case would ordinarily be
appealed. 194

The proposed amendment to the statute would replace "A Travis County" with
"Any." This would make the statute read, "Any district court in which an
action is brought under this section. . ." and would resolve an issue created by
the current statute.

189. See TEX. GOv'T CODE ANN. § 2001.176(c).
190. Id. § 2001.176(b)(1).
191. See TEX. CIV. PRAC. & REM. CODE ANN. § 15.002 (Vernon 2002).
192. See TEX. GOV'T CODE ANN. § 2001.176(c). The proposed change would still allow the judges to

transfer the appeals to Travis County under certain circumstances. See id.
193. See generally id. § 2001.176(c) (allowing transfers only to the Third Court of Appeals).
194. Id.
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3. Create an Administrative Law Court

In addition to allowing the filing of appeals in local district courts, the

creation of a specialized administrative court would alleviate the docket
obligations of the overworked Third Court of Appeals. Previously, "there was
talk of moving all administrative appeals to a special administrative law
court."'195 Similar to a bankruptcy or probate court, an administrative law court
would only hear appeals from the decisions of agencies. This court would be
similar to SOAH, but it would only hear intermediate appeals. Unlike
bankruptcy and probate courts, administrative law courts would not exist in
every district or county in the state. Housing a single administrative law court
in Travis County would allow for a centralized location at which the agencies

could appeal and parties could challenge decisions. The process of hearing
administrative appeals would be expedited if the parties who brought appeals
filed in local district court had foreknowledge that their cases might possibly be
transferred to the specialized administrative court in Austin. This modification
allows agencies to work more effectively and efficiently by handing down
decisions on rules, procedures, and particular appeals at a far more rapid pace.

Additionally, the appointment of special administrative court justices
develops expertise in handling administrative appeals. This expertise results in

a more stable body of law and more consistent decisions in an ever-changing
area of the law. The section addressing the transfers of administrative appeals
currently states that "[the court] on its own motion or on motion of any party,
may request transfer of the action to the Court of Appeals for the Third Court of

Appeals District .... , 19 6 The amendment would replace "Court of Appeals for
the Third Court of Appeals District"'197 with "Administrative Law Court of
Appeals" in section 2001.176 of the Texas Government Code.

The proposal of a special administrative law court faces two major

challenges: "funding a new court of appeals" and "insulating [the] judges from
the elective process to insure their ... expertise.' 98 Potentially, the main
argument in opposition to a change is cost. It is expensive to change the
procedure and to create a new court of appeals. Nevertheless, the cost of

creating a court is "no more expensive than the burden the government is
currently putting on the people."' 199 In addition, if the system remains the same
and the government pays the travel costs to create an equal opportunity to
appeal, costs could easily exceed expenditures in creating a new court. A pool

of experienced justices already exists. 200 The most experienced ALJs from

195. Smith, supra note 99, at 5.
196. § 2001.176(c).
197. Id.

198. Smith, supra note 99, at 5.

199. Interview with Don R. Richards, supra note 38.
200. See State Office ofAdministrative Hearings, Administrative Law Judges, http://www.soah.state.tx.

us/AboutUs/Listof AIJs_5-2-06.pdf (last visited Oct. 27, 2007).
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SOAH are likely candidates. 20 The current Third Court of Appeals justices are
well versed in administrative appeals in addition to appellate judicial
experience, which makes them highly qualified candidates. The governor could
appoint the justices of the administrative law court for two-year terms in the
same manner that he currently appoints the chief ALJ.2 2

Establishing a new procedure for the court is not an issue. Travis County
district courts have local rules providing for the scheduling and handling of
administrative appeals. 0 3 The APA necessitates time limits on appeals.2°

Texas is ready for a specialized administrative court with local rules specific to
administrative appeals, APA requirements, and a pool of accomplished and
experienced judges and justices. The only issue left to determine is an office.
Most of the cost of establishing a new appeals court is already complete.

VII. CONCLUSION

With 43 categorized titles covering more than 150 administrative agencies
that encompass every issue from housing, transportation, education, health,
ecology, and economy, administrative law affects all people in Texas.20 5

Appealing these decisions, however, proves expensive, time consuming, and
problematic to the people the judicial system intends to serve. Just as lifestyles
continue to advance in the ever-changing world, administrative law grows as
well. Impeding its growth are the antiquated statutes and rules that restrict
average people.

Explaining and understanding the original limitations of the statute is a
straightforward mission, considering the rapid advancement of technology over
three decades. When the APA was enacted, provisions included governmental
immunity and an administrative court requirement for an expert in a specialized
court with jurisdiction over a limited number of agencies. The electronic
transmission of documents at the time of the original legislation proved
expensive and often inaccurate or illegible because of the limited available
technology.

Now, the problem with administrative appeals involves such issues as the
overburdened Third Court of Appeals docket, the difficulty of accessing the
specialized court, and the contradictions between provisions of the APA and
other procedural requirements. Resolving the problems created by the current
appellate procedure is not expensive or difficult. It simply would require
amending the current statutory scheme through one of following three potential

201. Id.

202. SOAH About Us, supra note 95.

203. TRAVIS (TEX.) CIv. DIST. CT. Loc. R. 10. 1-.8 (Judicial Review of Actions of Administrative
Agencies), available at http://www.co.travis.tx.us/district-courts/pdffiles/local-rules.pdf.

204. TEX. GOV'T CODE ANN. § 2001.176(a) (Vernon 2000).
205. See discussion supra Part I.A.
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solutions: (1) change the respective procedural rules of all agencies, 206 (2) allow
filing of administrative appeals in local district courts, 07 or (3) create an
intermediate appellate court specializing in administrative appeals.20 8

As professionals, if not acting simply as concerned Texans, attorneys,
agencies, and representatives must review section 2001.176 of the Government
Code and make changes. Texans must measure the injustices of restriction, the
violations of constitutional rights, the undue burdens enacted by the statute, and
the impediments by the very characteristics that make Texas the great state that
it is. These measurements will balance the scales of justice for administrative
law appeals.

by Shane 0 'Dell

206. See discussion supra Part VI.A. I.
207. See discussion supra Part VI.A.2.
208. See discussion supra Part VI.A.3.


