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I. INTRODUCTION

Ensuring an open government is of the utmost importance. To ensure the
government works in this manner, the Texas legislature enacted the Texas Open
Meetings Act (TOMA). The purpose of TOMA is to prevent "backdoor deals
in smoke-filled rooms."' It was adopted to allow each member of a
governmental body to have the opportunity to have his opinions factor into the
decision making process, and to ensure that decisions are made by the
governing body as a whole. The application of TOMA, however, has caused
some issues. For example, imagine a member of a local government body who
receives an unsuspecting e-mail from a fellow council member. The natural
reaction by the receiver would be to respond. If she does, she could be
prosecuted for violating TOMA. Sound fair? Unless the legislature revises

1. Scott Houston, Elected Official: Can I Talk About Public Business Outside of a Meeting? Me: Sure,
If You Want to be Sent to Jail, Go Right Ahead!, at 5, http://www.tml.org/legal_pdf/lI 1706AlpineOpen
Meetings.pdf.

2. Op. Tex. Att'y Gen. No. DM-95 (1992) (citing Webster v. Tex. & Pacific Motor Transp. Co., 166
S.W.2d 75, 77 (Tex. 1942)).
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TOMA to detail specifically what conduct results in violations, this could be
happening to officials in towns across Texas.

This comment begins by outlining the background of TOMA. Next, it
explains the current state of the law in Texas, followed by an examination of a
recent suit where challengers claimed TOMA was unconstitutionally vague,
overbroad, and violated the First Amendment. Though that decision is
pending on appeal, its effect is very important to the future of TOMA.
Following that discussion, this comment will sample various open meetings
acts from other states. Finally, it will provide possible suggestions and
potential solutions for making TOMA clearer and easier to understand.

II. HISTORY, APPLICATION, AND PURPOSES OF TOMA

The state legislature first passed TOMA in 1967 in an attempt to ensure
that governmental bodies conduct meetings that are open to the public. 4 Before
TOMA, common-law rules that governed open meetings required decisions to
be made by the body as a whole.5 Texas adopted TOMA to allow all citizens to
have an opportunity to share their perspectives, thus ensuring that government
leaders reach informed decisions.6

TOMA has a broad application, applying at every level of government in
Texas, from local school board meetings to city councils. 7 Any situation where
at least a quorum of the governmental body is present may be subject to TOMA
unless it is social in nature and the discussion does not involve public business
or policy.8 Only governmental bodies that are able to control or supervise
public business are subject to TOMA; 9 thus, an advisory-only body is exempt.'
A committee or subcommittee appointed by a governmental body and granted
"authority to supervise or control public business or policy" may itself fall
within the definition of a "governmental body," even if it is made up of less
than a quorum."

Problems occur when decisions that appear to have been made in a public
setting were actually made in a private setting and simply voted on at the public
meeting. ' 2 This gives the false appearance of open government when in reality
it is not because the true intent of open government is to prevent decisions from

3. Rangra v. Brown, No. P-05-CV-075, 2006 WL 3327634, at *I (W.D. Tex. Nov. 7, 2006).
4. Act ofApr. 3, 1973, 63d Leg., R.S., ch. 31, § 1, 1973 Tex. Gen. Laws 45.
5. Webster, 166 S.W.2d at 76-77.
6. Id.
7. See TEX. GOV'T CODE ANN. § 551.001(3)(A)--K) (Vernon 2004).
8. Id. § 551.001(4)(B)(iv).
9. Id. § 551.001(3)(A).

10. Id. § 551.001(4).
11. Op Tex. Att'y Gen. No. JC-0060 (1999), at 2, available at httpJ/www.oag.state.tx.us/opinions/

opinions/49comyn/op/1999/df/JC0060.pdf.
12. Douglas Lee, Open Meetings, http://www.ftrstamendmentcenter.org/pressrmformation/topic.aspx?

topic=open meetings (last visited Apr. 2, 2008).
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being made in secret.' 3 The premise of TOMA is to provide full notice,
including the "date, hour, place, and subject of each meeting" so that a member
of the public can sufficiently understand what business may take place at the
meeting.' 4 Open deliberations by a governmental body at every stage are
required.' 5 In addition to the base requirement of open deliberations, there are
a number of mandatory provisions, which will be construed liberally in favor of
open government.'

6

III. THE CURRENT LAW IN TEXAS

TOMA provides, "Every regular, special, or called meeting of a
governmental body shall be open to the public, except as provided by this
chapter." 17 TOMA defines "meeting" as "a deliberation between a quorum of a
governmental body, or between a quorum of a governmental body and another
person, during which public business or public policy... is discussed or
considered or during which the governmental body takes formal action." 18 The
80th Texas legislature amended TOMA in 2007, adding the phrase "ceremonial
event, or press conference" to social event exclusions, which does little to assist
in the understanding of how to comply with TOMA in other social situations or
non-formal meetings, including e-mail communications. 19 One must read the
word meeting in conjunction with "deliberation" and "governmental body" to
determine how to comply with TOMA. Deliberation is defined as "a verbal
exchange during a meeting between a quorum of a governmental body, or
between a quorum of a governmental body and another person, concerning an
issue within the jurisdiction of the governmental body or any public
business."20 Meeting has been "broadly defined to cover almost any gathering
of a quorum of a governmental body."2

1 Thus, if a governmental body
discusses public business, it will fall under the parameters of TOMA.22

Exceptions under TOMA allow a governmental body to meet in private
when its discussion will not extend to any final action, decision, or vote. 3

Examples of situations that may or may not qualify as a meeting include:

13. Id.

14. § 551.041.

15. Acker v. Tex. Water Comm'n, 790 S.W.2d 299, 300 (Tex. 1990).
16. Willmann v. City of San Antonio, 123 S.W.3d 469, 473 (Tex. App.-San Antonio 2003, pet.

denied).
17. § 551.002.
18. Id. § 551.001(4)(A).
19. Id. § 551.001(4)(B)(iv).

20. Id. § 551.001(2).

21. Cox Enters., Inc. v. Bd. of Trs. of Austin Indep. Sch. Dist., 706 S.W.2d 956, 958 (Tex. 1986).
22. See § 551.001(2).
23. Cox. Enters., Inc., 706 S.W.2d at 958.

2008]



318 TEXAS TECH ADMINISTRATIVE LAWJOURNAL

the gathering of a quorum of a governmental body at a social function
unrelated to the public business that is conducted by the body, or the
attendance by a quorum of a governmental body at a regional, state, or
national convention or workshop, ceremonial event, or press conference, if
formal action is not taken and any discussion of public business is incidental
to the social function, convention, workshop, ceremonial event, or press
conference.

24

A committee or subcommittee may be deemed a governmental body
without formal control if it can be shown that the decisions made by the
committee were simply rubber-stamped by the supervising body. 25

The Texas Government Code imposes penalties on anyone who violates
TOMA. 26 Original jurisdiction for criminal violations of TOMA -- classified as

27misdemeanors involving official misconduct-rests with district courts.
District attorneys, county attorneys, and criminal district attorneys may enforce
the criminal violations of TOMA.2 s Imposition of criminal penalties for a
violation of TOMA requires a "knowing" violation.29 Similarly, the Utah Open
Public Meetings Act (Utah Act) provides, "[A] member of a public body who
knowingly or intentionally violates or who knowingly or intentionally abets or
advises a violation of any of the closed meeting provisions of this chapter is
guilty of a class B misdemeanor," but it does not impose a specific penalty.30

Violations of the New Mexico Open Meetings Act are also misdemeanors, and
punishment consists of a "fine of not more than five hundred dollars... for
each offense.",3' Alternatively, the Louisiana Open Meetings Law provides
only civil penalties for its violation.32 Its requirements are very similar to those

24. § 551.001(4)(B)(iv).
25. Willmann v. City of San Antonio, 123 S.W.3d 469, 472-73 (Tex. App.-San Antonio 2003, pet.

denied).
26. § 551.144. Specifically, it provides:

(a) A member of a governmental body commits an offense if a closed meeting is not
permitted under this chapter and the member knowingly:

(1) calls or aids in calling or organizing the closed meeting, whether it is a special or
called closed meeting;

(2) closes or aids in closing the meeting to the public, if it is a regular meeting; or
(3) participates in the closed meeting, whether it is a regular, special, or called meeting.

(b) An offense under Subsection (a) is a misdemeanor punishable by:
(I) a fine of not less than $100 or more than $500;
(2) confinement in the county jail for not less than one month or more than six months; or
(3) both the fine and confinement.

Id. § 551.144(a}-(b).
27. TEX. CODE CRIM. PROC. ANN. art 4.05 (Vernon 2005).
28. TEX. Gov'T CODE ANN § 402.028.
29. Id. §§ 551.143-.144.
30. UTAH CODE ANN. § 52-4-305 (West 2007).
31. N.M. STAT. ANN. § 10-15-4 (LexisNexis 2003).
32. LA. REv. STAT. ANN. § 42:13 (2006).
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of TOMA, except for the penalty, which is set at no more than one hundred
dollars for each violation.33

If a party violates TOMA, then the violator may face civil penalties.3 4 Ifa
governmental body takes action that violates TOMA, that action is voidable and
may be redone at a later meeting, but any decisions voided and later redone will
not be retroactive. 35 Any interested person may bring a civil action to force
government officials to comply with TOMA.3 6

IV. A TEXAS FEDERAL DISTRICT COURT FINDS TOMA CONSTITUTIONAL

A. Background

On July 26, 2006, a federal district court in Texas upheld the
constitutionality of several challenged TOMA provisions, thus denying two city
council members, Avinash Rangra and Anna Monclova, declaratory relief.37

Rangra and Monclova were city council members in Alpine, Texas, when they
were prosecuted for violating TOMA.38 The district attorney eventually
dropped the indictments, but Rangra, who still serves on the Alpine City
Council, sued the district attorney who originally brought the charges. 39 The
case originated in 2004 based on accusations that the council members violated
TOMA by reading and responding to e-mails regarding contracting with
possible engineering firms. 40 At the time, the "decision to award a contract to
an engineering firm to design and implement water improvements for the south
end of Alpine was pending before the Alpine City Council."4' The Alpine City
Council consisted of five members and an elected mayor-four members
constitute a quorum pursuant to TOMA.42

The alleged misconduct occurred on October 21, 2004, when three city
council members received an e-mail from another city council member.43 The
e-mail stated that two of the council members spoke on the phone, and they
thought that the council should call a special meeting.44 It further stated that the
two members who spoke on the phone both liked a certain engineering firm for
the job, and no further interviews were necessary. 45 The e-mail also included

33. Id.
34. See State v. Williams, 780 S.W.2d 891, 892-93 (Tex. App.-San Antonio 1989, no writ).
35. TEX. GOV'T CODE ANN. § 551.141 (Vernon 2004).
36. Id. § 551.142.
37. Rangra v. Brown, No. P-05-CV-075, 2006 WL 3327634, at * 1 (W.D. Tex. Nov. 7, 2006).
38. Id.
39. Id.
40. Id.
41. Id. at* 2.
42. Id.
43. Id.
44. Id.
45. Id.

2008]



320 TEXAS TECH ADMINISTRATIVE LA WJOURNAL

specific details regarding the proposed construction contract. 46 On October 22,
2004, one of the original e-mail recipients responded to the sender and copied
the other two original recipients.47 The city council later held an open meeting

48
where it fully discussed the water project and the proposed engineers.

Four city council members were subpoenaed regarding the e-mail on
February 10, 2005, but all refused to testify.49 The state granted two council
members testimonial immunity in exchange for testifying before the grand jury,
but it prosecuted the other two council members for criminal violations of
TOMA. 50 The district court dismissed the indictment without prejudice before
it could rule on the constitutionality of TOMA; however, the two council
members remained subject to the indictment until the statute of limitations
expired on October 22, 2006.5

B. Rangra v. Brown

Rangra and Monclova sued District Attorney Frank Brown contending
that TOMA impaired their free speech rights and the free speech rights of other
public officials because of the criminal provisions in TOMA.5z Specifically,
Plaintiffs claimed certain provisions in the Texas Government Code-section
551.001, subpart (1) and (4), and section 551.144-were overbroad and vague,
and that the statutes allowed the district attorney to use excess discretion in
deciding to prosecute violations.5 3 Further, Plaintiffs contended that TOMA
has had a chilling effect on their free speech. 4

While Plaintiffs conceded that the Texas legislature enacted TOMA to
maintain an open government where officials do not make public decisions in
secret, they contended that the legislature drafted a law that unjustly subjects
public officials to prosecution for violating TOMA by discussing public
issues. 5

5 Plaintiffs further argued that they were unable to determine what
behavior TOMA prohibited, and as a result, the government unduly restricted
their free speech rights. 6

Defendants contended that the Eleventh Amendment barred Plaintiffs'
claims, and that Plaintiffs lacked standing to challenge TOMA.57 Defendants'

46. Id.
47. Id.

48. Id.
49. Id. at *3.
50. Id.
51. Id.
52. Id. at * 1. Rangra and Monclova alleged violations of 42 U.S.C. § 1983 and the Texas Constitution.

Id. The Texas Constitution provision that Plaintiffs claimed that TOMA violated concern freedom of speech:
"No law shall ever be passed curtailing the liberty of speech or of the press." TEX. CONST. art. I, § 8.

53. Rangra, 2006 WL 3327634, at * 1.
54. Id.
55. Id.
56. Id.
57. Id.
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main concern was maintaining the responsibility of the government to protect
citizens from governmental action taken in private.58 Defendants also argued
that Plaintiffs were acting in their official capacities, and thus their actions were
not considered speech protected by the First Amendment. 59

C. The Ruling

The court held that the speech at issue was made in the council members'
official capacity and that the communication was required for the members to
partake in their official duties.60 The court also held that the speech "is not
protected by the First Amendment from the restriction imposed by [TOMA]." 61
The First Amendment treats public officials, employees, and elected officials

the same regarding protected free speech.62 A court will focus its analysis on
determining "the hat worn by the [official] when speaking rather than on the
'importance' of the issue. ' ' 3

The court discussed a recent Kansas Supreme Court case where parties
argued the same issues regarding the Kansas Open Meetings Act (Kansas Act).
In that case, the court determined that the Kansas Act was not overbroad or
unconstitutionally vague: "Democracy is threatened when public decisions are
made in private. Elected officials have no constitutional right to conduct
governmental affairs behind closed doors." 64 Further, the Kansas Supreme
Court found that the Kansas Act "places no constraints on purely private
discussions by public officials. It regulates on the conduct of public
business., 65 Allowing a quorum to discuss public issues outside of public view
would essentially make the meetings a place where "public officials simply
approved messages previously deliberated over phone or e-mail. 66 TOMA
prevents decisions from being made behind closed doors and is in the best
interest of democracy.67

The Texas district court determined that TOMA is not overbroad because
the "statute does not restrict or inhibit a substantial amount of activity protected
by the First Amendment., 68 TOMA is also not vague because the void-for-
vagueness doctrine requires only a reasonable degree of certainty so that an
ordinary person can understand what acts are forbidden. 69 Furthermore, Texas
courts and the Texas Attorney General have liberally construed TOMA, and the

58. Id.
59. Id. at "5.
60. Id.
61. Id. (citing Garcetti v. Ceballos 126 S. Ct. 1951, 1959-60 (2006)).
62. Id. (citing Rash-Aldridge v. Ramirez, 96 F.3d 117 (5th Cir. 1996) (per curiam)).
63. Id. (quoting Gillum v. City of Kerrville, 3 F.3d 1171, 1211 (5th Cir. 1994)).
64. Id. at *6 (quoting State ex rel. Murray v. Palmgren, 646 P.2d 1091, 1099 (Kan. 1982)).
65. Id.
66. Id.
67. Id.
68. Id. at *7.
69. Id. (citing United States v. Tansley, 986 F.2d 880, 885 (5th Cir. 1993)).
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Texas Supreme Court has held that when an issue of public business is
pending, either a governmental body has a formal consideration of the matter in
full compliance with TOMA or it has engaged in an illegal meeting.7 ° On
November 7, 2006, the district court ruled in favor of Defendants and declared
TOMA constitutional.7'

What does this mean for public officials? While some officials believe
they now have to be overly cautious when discussing public business, that is
not the case provided a quorum is not present. The case is on appeal, but for
now, public officials must comply with TOMA or face potential criminal and
civil penalties. Texas Attorney General Greg Abbott was pleased with the
decision: "Public officials who seek ways to skirt the law governing public
meetings, while asserting their right to 'free speech,' are not acting in the spirit
of democracy and we must never tolerate these acts in a free country. 72 The
problem is still present, however, regarding the criminal penalty for violations
of TOMA.73

V. OPEN MEETINGS ACT IN OTHER STATES

Should the Texas legislature re-write TOMA or modify it to resemble the
majority of states whose open meetings statutes do not provide for criminal
penalties for violations? The following discussion will focus on open meetings
acts in other states and analyze the potential problems with TOMA as enacted.

A. California

California's open meetings law, known as the Ralph M. Brown Act
(California Act), has language similar to that of TOMA.74 The California Act
"establishes rules designed to ensure that actions and deliberations of
commissions, boards, councils and other public bodies ... are taken openly and
with public access and input., 75 It describes that a meeting occurs when
members, or a "'governing body,' meet at the same time and place to hear,
discuss, or deliberate upon any matter which is under the subject matter
jurisdiction of [the] .. . council. 76 Like TOMA, the California Act also
recognizes a meeting takes place when a quorum of members gathers and

70. Id. at *8 (citing Acker v. Tex. Water Comm'n, 790 S.W.2d 299, 300 (Tex. 1990)).
71. Id. at *8-*9.
72. Press Release, Attorney General Abbott Wins Landmark Ruling to Keep Texas Open Meetings Act

Intact (Nov. 8, 2006), http://www.oag.state.tx.us/oagNews/release.php?id=l 816.
73. TEX. GOV'T CODE ANN. § 551.144 (Vernon 2004).
74. OFFICE OF THE CITY ATrORNEY, NEIGHBORHOOD COUNCIL ADVICE DIVISION, THE BROWN ACT

AND NEIGHBORHOOD COUNCILS 1 (2002), http://ethics.lacity.org/PDF/ncouncilbrownAct.pdf [hereinafter

CALIFORNIA ACT GUIDE].
75. Id.
76. Id. (emphasis in original).
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discusses specific issues; both the California Act and TOMA exclude social
gatherings provided no discussion of issues occurs. 77

As with TOMA, California's governmental bodies are also concerned with
avoiding inadvertent violations of the California Act.78 Council members must
avoid social situations in which a majority of board members attend and engage
in conversation regarding matters likely to come up at a regular board
meeting.79 This requirement may seem clear at first glance; however, members
of a local government organization likely see one another at many informal
gatherings. Additionally, those members will likely engage in conversation and
potentially discuss issues that they honestly believe the California Act does not
protect. For instance, a city may hold a luncheon to honor the city mayor. This
luncheon may include members of the community, and a majority of the
council members may attend. Assume there is an issue currently pending
before the board regarding the increase of city taxes for funding a new jail.
Obviously, if a member of the public approached a council member and they
engaged in discussions about the tax within earshot of a majority of the board, a
violation would have occurred. But what if instead of discussing the tax
funding a new jail, the discussion focused on funding a renovation of the
courthouse? Assuming the council never previously considered a courthouse
renovation, does a violation occur if it comes up at a future meeting? The lack
of clarity in these statutes causes the type of confusion presented by the
situation above. This leads to governmental body members refusing to discuss
anything or innocently discussing issues later found to constitute violations.

Another concern of members is the ability to know when e-mail
communications may violate the statute. To help understand this issue, the
California Act specifically prohibits serial meetings, which are "[a] series of
communication among a majority of a legislative body that occurs outside the
public forum.,,80 A pamphlet published by the Office of the City Attorney
includes the following example, which may prove instructive in advising
governmental body members when a violation may occur:

[I]f you have an 11-person board, a chain of communications between six of
those members could result in a serial meeting in violation of the [California]
Act, either if one person contacts the other five members[,] or, if, for
example, member A contacts member B who contacts member C, etc., until
six or more of the board members have discussed and agreed to the action
they want to take on a particular item.8 1

77. § 551.001(4) (Vernon Supp. 2007); CALIFORNIA ACT GUIDE, supra note 74, at 2.
78. § 551.001(4); CALIFORNIA ACT GUIDE, supra note 74, at 2.
79. See § 551.001i(4); CALIFORNIA ACT GUIDE, supra note 74, at 2.
80. CALIFORNIA ACT GUIDE, supra note 74, at 7.
81. Id. at 8.
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The California Act, like TOMA, provides both criminal and civil penalties
for violations of its provisions.8 2 Violating the California Act may result in a
lawsuit, and a court may void any action taken in violation.83 Regarding
criminal penalties, violations of the California Act also result in a misdemeanor
offense like TOMA.84 Violations resulting in criminal penalties require "a
showing.., that the member intended to deprive the public of information to
which the member knows (or has reason to know) the public is entitled. ''85 The
intent requirement varies slightly from the knowing requirement in TOMA, but
both are vague and require clarification to ensure that violations do not occur
inadvertently.

B. Illinois

The Illinois Open Meetings Act (Illinois Act) embraces a policy of
people's right to information: "it is the intent of [the Illinois] Act to ensure that
actions of public bodies be taken openly and that their deliberations be
conducted openly., 86 The state designed the Illinois Act for the protection of
citizens and to ensure decisions regarding public policy are made in open
meetings.87 The Illinois Act defines meeting more specifically than TOMA,
and its specificity aids in preventing inadvertent violations.88 Under the Illinois
Act, "'Meeting' means any gathering, whether in person or by video or audio
conference, telephone call, electronic means..., or other means of
contemporaneous interactive communication, of a majority of a quorum of the
members of a public body held for the purpose of discussing public business. 89

In line with both TOMA and the California Act, the Illinois Act provides
both civil and criminal penalties for violation of its provisions. 9° A significant
difference in the Illinois Act is in its section regarding criminal penalties. 9' It
states that any violation could result in punishment; there is no requirement that
the violation occur either intentionally or knowingly.92 This distinction is
especially important to notice because violators in Illinois are subject to a
stricter interpretation than those in California or Texas, where violations require
additional facts beyond a mere violation.93 This type of wording is especially
problematic and more likely to result in inadvertent violations.

82. Id. at 9.
83. Id.
84. Id.
85. Id.
86. 5 ILL. COMP. STAT. 120/1 (West 2005).

87. Id.
88. Id. 120/1.02 (West Supp. 2007).
89. Id.
90. Id. 120/3-120/4.
91. Id. 120/4.
92. Id.
93. Compare id., with supra text accompanying note 85,and TEX. GOV'TCODEANN. §§ 551.141-145

(Vernon 2004).
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C. Kansas

The purpose of the Kansas Act is to ensure that meetings of governmental
bodies are held open to the public, which facilitates democracy. 94 The Kansas
Act definition of meeting has three elements: "[1] any gathering, assembly,
telephone call or any other means of interactive communication [2] by a
majority of a quorum of the membership of a body or agency [3] for the
purpose of discussing the business or affairs of the body or agency.,9 5 The
manner in which the Kansas legislature broke the Kansas Act down into three
parts facilitates the understanding of the requirements for a meeting; however,
element three still proves problematic and may result in inadvertent violations.96

In an effort to clarify the meaning of purpose and other potentially
troublesome terms, the Office of the Kansas Attorney General constructed a
pamphlet featuring frequently asked questions regarding the Kansas Act.97 The
language relating to business discussions excludes social functions provided
council members do not discuss specific business matters.98 A retreat involving
a majority of the quorum, however, may trigger the Kansas Act prohibition on
closed meetings if the public cannot attend, regardless of what the council
members actually discuss.99

Unlike TOMA, the California Act, and the Illinois Act, the Kansas Act
provides civil but not criminal penalties for violations. 00 Under the civil
penalties, an individual citizen, county or district attorney, or the attorney
general may sue, which may result in the court declaring the action void.' 0 '
Additionally, courts may assess fines of up to $500 per violation.' 0 2 In an effort
to protect the actions taken by governmental bodies,

courts will look to the spirit of the law, and will overlook mere technical
violations where the public body has made a good faith effort to comply and
is in substantial compliance with the [Kansas Act], and where no one is
prejudiced or the public right to know has not been effectively denied.10 3

The Kansas Act does not require intentional violation; it requires only that
one knowingly or purposefully violated its provisions. 1 4 The position of the
court, in choosing not to void good-faith violations, acts as a protective measure

94. KAN. STAT. ANN. § 75-4317 (1997).
95. § 75-4317a.
96. See id.
97. MICHAEL J. SMITH, KANSAS OPEN MEETINGS ACT (KOMA) 4 (2007), http://www.ksag.org/files/

shared/KOMA.pdf.
98. Id.
99. Id.

100. § 75-4320.
101. Id. § 75-4320(a).
102. Id.
103. Stevens v. Bd. of Reno County Comm'rs, 710 P.2d 698, 701 (Kan. App. 1985).
104. § 75-4320(a).
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for members of the governmental body and results in them having less fear that
their speech will violate the Kansas Act.'0 5

The absence of criminal penalties for violation of the Kansas Act may also
encourage governmental body members to carry out their duties in a more
efficient manner because the associated punishment is less intense than in states
that impose a criminal penalty. Some may be skeptical that the lack of criminal
penalties will lead to more violations because the imposition of fines is not
severe enough; however, in addition to fines, members may lose their positions,
which is likely enough to encourage the governmental body members to comply
with the requirements of the Kansas Act. 106

D. Utah

The Utah Act differs from TOMA because it includes a definition of
meeting and a section describing what does not constitute a meeting. 10 7 The
Utah Act specifically excludes "chance" or "social" meetings from the
definition. 10 8 To understand the implications, readers must consider the
definition of "convening" in conjunction with the term meeting. 10 9

"'Convening' means the calling of a meeting of a public body by a person
authorized to do so for the express purpose of discussing or acting upon a
subject over which that public body has jurisdiction or advisory power."'" 1

Once again, the statute uses the phrase "express purpose" in relation to these
definitions."' This phrase has the potential to cause problems because
instances may arise where council members' express purposes are for a social
gathering, but where the gathering leads to discussions of subject matter under
the control of the council, and ultimately results in an inadvertent violation of
the Utah Act. 12

Violating the Utah Act may also result in criminal penalties. 13

Specifically, "a member of a public body who knowingly or intentionally
violates or who knowingly or intentionally abets or advises a violation of any of
the closed meeting provisions ... is guilty of a class B misdemeanor." ' 1 4 As
with previously examined statutes, the Utah Act requires knowledge and intent
on the part of officials to lead to criminal penalties, making it more likely that

105. SMITH, supra note 97, at 10.
106. Id. at 11.
107. UTAH CODE ANN. § 52-4-103(4) (West Supp. 2007).
108. Id.
109. Id. § 52-4-103(2), (4).
110. Id. § 52-4-103(2).
111. Id.

112. Id.
113. Id. § 52-4-305.

114. Id.
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officials will uphold this law because the penalties are not outrageous for the
type of conduct proscribed." 5

VI. MODIFICATION FOR CLARIFICATION

A. Potential Problems

Unfortunately, it is often unclear whether certain conduct violates TOMA.
The Texas Municipal League (TML) produced an article on its website
attempting to clarify certain provisions in TOMA. It states, "When a TML
attorney or city attorney advises on whether councilmembers can discuss
business outside of a posted meeting, either as a quorum or in numbers less
than a quorum, the only way to ensure that no one will be criminally prosecuted
is to say 'don't do it.' 116 The article recognizes that TOMA is structured so
that individuals cannot clearly determine what conduct is a violation in some
instances, and what conduct is not.1 7 Further, the TML states that TOMA
contains gray areas that tend to chill speech by council members." 8 Because
the uncertainty of when there will be a violation, governmental body members
are afraid to do or say anything for fear of punishment. 19 The premise of the
First Amendment to the United States Constitution is to prevent this type of
fear and allow people, including governmental representatives, to speak freely.
These gray areas allow prosecutors too much discretion because "under the
current terms of [TOMA], prosecutors are essentially given discretion to make
up the elements of the crime," thereby making TOMA overbroad.120

In 2006, in an attempt to make TOMA understandable, the Office of the
Texas Attorney General published an updated thirty-eight-page handbook to
address the most frequently asked questions about TOMA.12' However, if
TML attorneys are unable to determine exactly when TOMA applies, it is
unlikely that members of governmental bodies will know either.

The handbook discusses both the civil and criminal penalties associated
with violations of TOMA.122 For civil remedies, an individual can sue to
remedy violations of TOMA, and a court has four options when dealing with
such a suit, including ordering the party to stop the violation. 23 Just because an
action violates TOMA, it is not automatically void and the court has the sole

115. Id.
116. Texas Municipal League, The Texas Open Meeting Acts: Unconstitutional?, http://www.tml.org/

legupdates/legis update080806d-openmeet.html (last visited Apr. 2, 2008).
117. Id.

118. Id.

119. Id.
120. Id.
121. THE 2006 TEXAS OPEN MEETINGS ACT MADE EASY: ANSWERS TO THE MOST FREQUENTLY ASKED

QUESTIONS ABOUT THE OPEN MEETINGS ACT (2006), http"//www.oag.state.tx.us/AGPublications/pdfs/2006

omeasy.pdf [hereinafter TOMA FAQS].

122. Id. at 27-29.

123. Id. at 27.
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discretion to decide if it is void. 124 There are four violations which can result in
criminal penalties: (1) unauthorized executive sessions, (2) meeting in numbers
less than a quorum with intent to circumvent TOMA, (3) failure to keep a
certified agenda, and (4) disclosure of copy of a certified agenda from a
lawfully closed meeting. 25 The first two constitute misdemeanor offenses
"punishable by a fine of between $100 and $500, one to six months in jail, or
both." '2 6 The third "is a class C misdemeanor and is punishable by a fine of up
to $500. ' '

127 The fourth "is a class B misdemeanor, and is punishable by a fine
of up to $2,000, a jail term of up to 180 days, or both.' ' 128 It is troublesome to
note that even with the advice of legal counsel that a meeting is lawful, a
council member may be prosecuted for a violation of TOMA. 29 In an effort to
alleviate this problem, the Texas legislature amended TOMA and now allows
"reliance on a court order or a written interpretation... in an opinion of a court
of record, the attorney general, or the attorney for the governmental body.' ' 30

However, in order to use this defense, the council member must have acted in
reasonable reliance on the interpretation that he received.' 3'

The handbook covers the FAQ regarding prosecution for a violation that
was not made intentionally or knowingly. 32 Specifically, a Texas court has
held that a council member may be prosecuted even if he had no knowledge
that the closed meeting was illegal and violated TOMA.'3 3 It is only necessary
for the council member to know that the meeting was closed. 34 Again, the
council member may use a formal written interpretation as a defense if there
was reasonable reliance. 35 The right to prosecute for violations remains at the
discretion of the local prosecuting attorney, which causes problems with
inconsistency as far as attorneys differing in when to prosecute which may be
influenced, especially in small towns, by who has committed the offense. 36

B. Solutions

The many interpretation and application problems with TOMA are likely
to lead a court to declare it unconstitutional based on perceived or actual
vagueness or overbroad application. To address this issue, the legislature

124. TEx. GOV'T CODE ANN. § 551.141 (Vernon 2004).
125. TOMA FAQS, supra note 121, at 28-29.
126. Id. at 28.
127. Id. at 29.
128. Id. at 28.
129. See, e.g., Tovar v. State, 978 S.W. 2d 584 (Tex. Crim. App. 1998).
130. § 551.144(c).
131. Id.
132. TOMA FAQs, supra note 121, at 29.
133. See Tovar, 978 S.W.2d at 587.
134. See id.

135. See id.
136. TOMA FAQS, supra note 121, at 29.
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should revise TOMA to clarify the definition of meeting 137 so that members of
governmental bodies will know, in advance, whether they will be committing a
violation based on their conduct. In addition, the legislature should modify
TOMA to restrict the discretion available to prosecuting attorneys by providing
the elements necessary to show a violation.

Deciphering TOMA is a tedious process and, as in other states, the
attorney general has made efforts to publish material which helps to explain the
specific provisions of TOMA. 138 The problem with this material is that it is
not determinative and unless a formal written interpretation is acquired, the
FAQ handbook published by the Office of the Attorney General of Texas will
not act as a defense to illegal closed meetings. 139 The title, "Texas Open
Meetings Act Made Easy" is misleading, filled with the promise that TOMA
can be simplified and explained in forty pages. 140 This is not the case and
materials such as these tend to cause more harm than good.

The first part of TOMA that must be addressed is the definitions
section. 141 The Kansas Act definitions section includes three elements that are
required for a meeting. 142 The Texas legislature should follow this example
and draft new definitions that mirror those in the Kansas Act to present a
clearer picture of when a gathering will qualify as a meeting in violation of
TOMA. 143 In addition, the legislature should examine the Utah Act when
restructuring the definition section because, in addition to defining meeting, the
Utah Act also explains circumstances that do not constitute a meeting.'44 This
section is particularly helpful because it provides a safety net that a council
member can look directly to the statute and find out whether a social gathering
poses the potential for violation. 145 A modified version of the definition of
meeting in TOMA could read: A meeting is (1) "any gathering, assembly,
telephone call or any other means of interactive communication,"' 146 "whether in
person or by video or audio ... [or] electronic means" (including, but not
limited to e-mail, instant messaging, or chat rooms) 1

4 7 (2) with "a majority of a
quorum of the members of a public body"'148 (3) held "for the purpose of
discussing the business or affairs of the body...""4 "or during which the
governmental body takes formal action."'15 The preceding definition includes

137. § 551.001(4) (Vernon Supp. 2007).
138. TOMA FAQS, supra note 121, at 1.
139. Id. at 28.
140. Id. at 1.
141. See § 551.001.
142. KAN. STAT. ANN. § 75-4317a (1997).

143. See id.

144. UTAH CODE ANN. § 52-4-103 (Supp. 2007).

145. See id.

146. KAN. STAT. ANN. § 75-4317a.

147. 5 ILL. COMP. STAT. 120/1.02 (West Supp. 2007).

148. Id.

149. KAN. STAT. ANN. § 75-4317a.
150. TEX. GOV'T CODE ANN. § 551.001(4)(A) (Vernon Supp. 2007).
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components from the Kansas Act, the Illinois Act, and the current version of
TOMA, thereby providing a definition more inclusive than the current
definition of meeting.' 5 '

Following the definition of meeting, the legislature should define
circumstances that do not constitute a meeting.' 52 The present version of
TOMA has a similar section, but it is not specific enough to provide a person
with sufficient information to avoid a violation.153 In a revised exclusion, the
legislature should include social gatherings and other gatherings held without
the purpose of discussing government business. It should be noted in this
section, however, that a gathering, which is initially social in nature, may
transform into a meeting if during the course of the event, government business
is discussed amongst a majority of a quorum. 154 If the legislature re-defines
meeting and uses a substantial amount of the above suggestions, it is likely to
bring a greater degree of understanding to TOMA, resulting in government
officials being able to determine, with a higher degree of certainty, when their
conduct will violate TOMA. In addition, by providing a definition with these
elements, the legislature will lessen the local attorneys' discretion when
deciding to prosecute, thereby alleviating the "chilling" effect that TOMA
previously had on free speech.

In addition to modifying the definitions section, the legislature should
revise the portions of TOMA that provide penalties for violation to make them
fairer. 55 TOMA presently requires a knowing violation; however, it is only
necessary for a violator to know he was participating in a closed meeting, and
not that he was participating in an illegal closed meeting. 56 While TOMA does
have four categories of violations that result in criminal penalties, the
legislature should explain the distinction between violations that are subject to
fine-only penalty versus those that might result in a fine, imprisonment, or
both. 57 To avoid the possibility of a court ruling TOMA unconstitutionally
vague, the legislature should be as specific as possible when drafting the
revisions to the statute.

C. Scenarios

In addition to the above-suggested textual revisions of the statute, the
legislature should also include an official comment section following the actual
text of TOMA that would provide scenarios illustrating when there is a meeting
and what conduct constitutes a violation. This proposed change will look

151. See id.
152. See UTAH CODE ANN. § 52-4-103(4)(b) (Supp. 2007).
153. See TEX. GOv'T CODE ANN. § 551.001.

154. See UTAH CODE ANN. § 52-4-103(4)(a).
155. TEx. GOV'T CODE ANN. §§ 551.141, .145, .146 (Vernon 2004).
156. Id.
157. Id.
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similar to the Uniform Commercial Code in providing comments that explain
and elaborate on the mere text of the statute. These example scenarios will
further enable members of governmental bodies to look to the statute to
determine what conduct will result in a violation; as a result, officials will be
free to act based on this information rather than with fear of the possible
penalties that will attach for a violation. This will ultimately result in negating
any claims that an official's free speech has been chilled because of its
specificity.

VII. CONCLUSION

Despite the recent decision upholding the constitutionality of TOMA, the
legislature should modify the statute to provide clarity so it is neither vague nor
overbroad. This will enable members of governmental bodies, who oftentimes
have no legal training, to interpret and understand the statute so that they know
when and if they are committing a violation. The revision of the statute should
include specific definitions of meeting, quorum, and deliberation to aid in the
members' understanding of when there will be a potential for violations. In
addition to revising the statute in this manner, the legislature should include
specific examples in the statute as to when a violation will occur. These
examples should be updated annually to take into consideration the
technological advances that we experience on a day-to-day basis. Furthermore,
specific examples should be given regarding the effect of TOMA in e-mails,
teleconferencing, phone polls, Internet cameras, and other situations that may
be possible thanks to technological advances.

The legislature should re-examine criminal penalties and civil remedies
available for violations of TOMA to better comport the seriousness of the
offense. This can be achieved once the statute has been revised so that
penalties are not unduly imposed on a person who is unaware or unable to
decipher what TOMA requires. The existence of open government is
paramount for our society to continue to exist as it has for so long and violating
TOMA is a serious offense that officials should not take lightly. Fines and
other types of civil remedies should continue based on any violation of TOMA
because without this, we are likely to cause the open government to suffer. In
addition, the criminal penalties as they exist should be maintained because, in
their absence, violators will have less deterrence for comporting with TOMA,
which would have an extremely adverse effect on our governmental decision-
making bodies. Modifying TOMA is the ultimate solution to preventing future
violations and unfettered prosecutor discretion.

by Mandi Duncan
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