Texas Adopts a System of Pure Comparative Apportionment for
Strict Products Liability Cases: Duncan v. Cessna Aircraft Co., 26
Tex. Sup. Ct. J. 507 (July 16, 1983).
On July 13, 1983, the Texas Supreme Court decided Duncan v.
Cessna Aircraft Co. ' Effectuating a significant change in Texas law,
the court held that, in cases tried after the effective date of the decision, a strictly liable products defendant may obtain a jury allocation of damages according to all parties' respective percentages of
fault.2 This article will discuss and analyze the Duncan decision as
well as the evolution of strict products liability in Texas which led to
that landmark decision.
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EVOLUTION OF STRICT PRODUCTS LIABILITY IN TEXAS

A.

Section 402A of the Restatement

In 1942 the doctrine of strict liability was adopted in Texas as
applied to food products intended for human consumption.3 In the4
1967 landmark cases of Shamrock Fuel & Oil Sales Co. v. Tunks
and McKisson v. SalesAffiliates, Inc. ,- the Texas Supreme Court extended the doctrine to encompass any defective good causing physical harm. In doing so, the Shamrock court adopted section 402A of
the Restatement (Second) of Torts.6 The court also recognized voluntary assumption of risk as a defense to strict liability, but refused
to recognize as a defense the mere failure to discover a defect or
guard against the possibility of its existence.7 The Shamrock court's
holding was consistent with Comment n to section 402A, 8 which was
3. Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942). The
holding was based on a theory of implied warranty and on the public policy to protect life
and health. Id at 612, 164 S.w.2d at 829.
4. 416 S.W.2d 779 (Tex. 1967). In Shamrock a minor child followed his brother's
instructions and poured kerosene onto a smoldering stick. Id at 781. The supreme court
disapproved of the submission of special issues concerning the plaintiff's use of ordinary
care in the use of the product. Id at 785. The court reasoned that a general negligence issue
inquiring into the ordinary care used by the plaintiff "embrace[d] a failure to discover a
defect or to guard against the possibility of its existence," which was not a defense in a
products liability action. Id
5. 416 S.W.2d 787 (Tex. 1967). Mrs. McKisson, a beauty shop owner, had one of her
employees give her a permanent wave using a preparation known as "Zotos Lanolin Bath."
Id at 790. Shortly thereafter, substantial amounts of her hair began to fall out and burns
appeared on her face and scalp. Id As in Shamrock, the court held that negligent failure
to discover a defect was not a defense in strict liability. Id at 792-93.
6.

RESTATEMENT (SECOND) OF TORTS § 402A (1965).

Section 402A provides:

(1) One who sells any product in a defective condition unreasonably dangerous
to the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale of his
product, and
(b) the user or consumer has not bought the product from or entered into
any contractual relation with the seller.
Id
7. 416 S.W.2d at 785.
8.

RESTATEMENT (SECOND) OF TORTS § 402A Comment n (1965) provides in part:

Contributory negligence of the plaintiff is not a defense when such negligence consists merely in a failure to discover a defect in the product, or to guard against the
possibility of its existence. On the other hand the form of contributory negligence
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also adopted by the McKisson court.9 Since its adoption in Shamrock, section 402A, as well as the comments thereto, has become the
benchmark for strict liability in Texas.
For several years after these 1967 decisions, courts struggled to
understand the Texas version of section 402A, and in particular
Comment n. In McDevitt v. Standard Oil Co. ,1o the Fifth Circuit

was called on to interpret the Shamrock and MrKisson decisions.
The court, in recognizing product misuse as a defense, concluded
that the Texas Supreme Court had not abrogated the defense of contributory negligence in all strict liability actions." l The Fifth Circuit
considered the Shamrock and McKisson holdings limited to the
principle that one who negligently fails to discover a defect is not
barred from recovery.' 2 The Fifth Circuit based its decision upon a
passage from McKisson 13 and a literal reading of Comment n.1"
The McDevitt court felt that the basic purpose of strict liability, protection of innocent consumers, demanded that misuse be recognized
as a defense in strict liability cases."' The decision to recognize misuse as a defense 16 was based upon the Dallas Court of Civil Appeals
17
decision in Proctor& Gamble Manufacturing Co. v. Langley.
B. Attempts at Clar!ficationof Strict Products Liability and
Available Defenses
Following its recognition of the misuse defense in McDevitt, the
which consists in voluntarily and unreasonably proceeding to encounter a known
danger, and commonly passes under the name of assumption of risk, is a defense
under this Section as in other cases of strict liability.
9. 416 S.w.2d at 790.
10. 391 F.2d 364 (5th Cir. 1968). In McDevit the plaintiff, despite warnings by the
seller, purchased the wrong size tires for his car. Id at 365. After frequent abuse, one tire
blew out causing the car to overturn. Id at 366. Mrs. McDevitt and six children were
injured in the accident. Id
11. Id at 369.
12. Id
13. Id The McKsson court had only referred to one species of contributory negligence. Therefore, the Fifth Circuit concluded that all forms of contributory negligence had
not been abrogated.
14. See supra note 8.
15. 391 F.2d at 370.
16. Id at 369-70 (construing Proctor & Gamble Mfg. Co. v. Langley, 422 S.W.2d 773
(Tex. Civ. App.-Dallas 1967, writ dism'd)).
17. 422 S.W.2d 773 (Tex. Civ. App.-Dallas 1967, writ dism'd). The Langley court,
after distinguishing McKirson and Shamrock, refused to hold the makers, distributors, or
sellers of a product strictly liable when the consumer had obviously misused the product.
Id at 780.

482

TEXAS TECH LAW REVIEW[

[Vol. 15:479

Fifth Circuit examined the defense of assumption of risk in Messick
v. General Motors Corp.18 The Fifth Circuit knew that the Texas
Supreme Court had recognized both Comment n and assumption of
risk as proper defensive measures. Therefore, when asked to apply
-the defenses, the Fifth Circuit employed the elements required by
Comment n. 19 Again, the Fifth Circuit was conyinced that the
Texas Supreme Court would employ the Comment n elements of
subjective appreciation of danger and objective reasonableness.2 °
In Henderson v. Ford Motor Co. ,21 the Texas Supreme Court
finally addressed the proper defenses available in strict liability and
several of the Fifth Circuit's predictions in Messick were rejected.
Although the Texas court approved of assumption of risk as a defense, it tacitly chose not to follow the Comment n version. In addition, the court held that the element of reasonableness was not
always an issue within the defense of assumption of risk.22 The
Henderson court expressly disapproved of the jury instruction that
the Fifth Circuit had adopted in Messick, thereby implying that the
defense of assumption of risk only required proof of a subjective
appreciation of the danger.23
In Rourke v. Garza ,24 decided one year after Henderson, the
supreme court again discussed the defenses available in a strict liability action. Although the court ruled out contributory negligence
as a defense in strict liability, it recognized assumption of risk as a
18.

460 F.2d 485 (5th Cir. 1972) (applying Texas law).

19. Id at 492.
20. Id at 493. Shamrock and McKison left open the issue of whether misuse would be
recognized as a defense. 391 F.2d at 369. After recognizing the species of contributory

negligence generally referred to as "misuse," the Fifth Circuit straggled to understand the
Comment n version of assumption of risk recognized in McKisson. For example, in Messick
the Fifth Circuit, using Texas law, applied the Comment n version of assumption of risk.
460 F.2d at 492. This meant combining subjective appreciation of the danger with an objective lack of care. Id This hybrid definition of assumption of risk enabled the Fifth Circuit
to approve a jury instruction phrased in terms of what a reasonably prudent person would
have done under the circumstances. Id at 493.
21. 519 S.W.2d 87 (Tex. 1974). In Henderson the driver of an automobile sustained
injuries when she drove her car into a metal pole in order to reduce the speed of the automo-

bile. A gasket had become lodged inside the carburetor, thereby causing the accelerator to
stick. Id at 88-89. The defendant contended that Henderson acted unreasonably after discovering the defect by not turning off the ignition or shifting the transmission into neutral.
Id at 92. The court reasserted that the contributory negligence of the plaintiff was not a
defense in strict liability. Id at 91.
22.

Id

23.

Id See supra note 20.

at 91.

24.

530 S.W.2d 794 (Tex. 1975).
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viable defense when there is knowledge and appreciation of the
danger.25 The court's decision was based on its earlier decision in
Henderson, as well as the text of Comment n.26 The Rourke court
also recognized misuse as a defense based on the Fifth Circuit's decision in McDevitt .27 The McDevitt court, however, referred to misuse as being a species of contributory negligence. 28 All that can be
reasoned from this is that if an act is called "misuse," it is a proper
defensive issue, but if an act is termed "contributory negligence," it
is absolutely rejected. This semantics problem left courts to struggle
with fashioning definitive parameters for contributory negligence
and misuse. The dividing line is certainly not easily identifiable.
1. Effect of Article 2212a
In 1973 the Texas Legislature adopted article 2212a, the state's
comparative negligence statute. 29 The statute operates under a
modified system of apportionment. 30 Such a system allows a plaintiff to recover if his negligence is not greater than the combined fault
of the defendant tortfeasors. A plaintiff who is more than fifty percent negligent is barred from recovery. Therefore, this system is
often referred to as a "fifty-one percent bar rule." Article 2212a
was designed to apply to any action brought on a negligence theory
and to that extent it supplants article 2212.3 '
After the enactment of article 2212a, Texas courts began retreating from the "all or nothing" defenses traditionally available in
negligence actions. This retreat culminated with the Texas Supreme
Court's 1980 decision in B & B Auto Supply, Sand Pit & Trucking
Co. v. CentralFreightLines, Inc. 32 The B & B Auto Supply court
abolished indemnity in negligence cases, deeming it inconsistent
with article 2212a.33 The court reasoned that there was no longer
25.

Id at 800.

26.

Id

27.
28.

Id at 799. McDevitt is discussed supra notes 10-16 and accompanying text.
391 F.2d at 369.

29.

Act of Apr. 9, 1973, ch. 28, 1973 Tex. Gen. Laws 41 (codified at TEX. REV. CiV.

STAT. ANN. art. 2212a (Vernon Supp. 1982-1983)).
30. See id
31. Id Article 2212a, § 2(h) provides in part: "(T]his section prevails over article 2212
. . . and all other laws to the extent of any conflict."
32. 603 S.W.2d 814 (Tex. 1980) [hereinafter referred to as B & BAuto Suppl,].
33. Id at 817. The court felt that such all or nothing common-law rules could not
stand in light of the legislative desire to apportion loss among tortfeasors. See infra note 219
for development of contribution and indemnity.
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any basis for allowing indemnity once a jury had found more than
one defendant negligent and assessed a percentage of fault to each. 4
The court stated that its decision was not intended to bar indemnity
rights existing by contract or those arising when one party's liability
was "purely vicarious.
The court in B & B Auto Supply expressed no opinion concerning the application of its holding to an action based upon strict
liability or a case involving both negligent and strictly liable
tortfeasors.3 6 This caused imaginative attorneys, as well as courts, to
speculate on B & B Auto Supply's application to products liability
actions. In County of Nueces v. Svajda, 31 decided in the same year
as B & B Auto Supply, the Corpus Christi Court of Civil Appeals
refused to apply the holding of B & B Auto Supply to a strict liability action. 8 The court felt bound to allow indemnity based on the
language of B & B Auto Supply 3 9 Even after this decision, Texas
appellate courts have continued to examine B & B Auto Supply's
applicability to strict liability. In Thiele v. Chick,4° the court felt, as
did the court in Svajda, that B & B Auto Supply was controlling
and therefore allowed indemnity. 4 '
C. Other JurisdictionsAdopt ComparativeFaultfor Strict
ProductsLiability
As states began to adopt strict products liability theories, they
also began struggling with mechanisms for allocating fault and
awarding contribution. In 1967 the Wisconsin Supreme Court concurrently adopted section 402A and extended its comparative negligence statute to encompass strict liability.4 2 The court stated that it
did not wish to accept or reject any of the comments to section
402A, and quickly pointed out that strict liability was not absolute
liability. 3 By recognizing contributory negligence as a defense in
strict liability, the court imposed a duty on a plaintiff to act with
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.

603 S.W.2d at 817.
Id
Id
608 S.W.2d 752 (Tex. Civ. App.-Corpus Christi 1980, writ ref'd n.r.e.).
Id at 754.
Id
631 S.W.2d 526 (Tex. App.-Houston [1st Dist.] 1982, writ reftd n.r.e.).
Id at 533.
Dippel v. Sciano, 37 Wis. 2d 443, -, 155 N.W.2d 55, 63 (1967).
Id at -, 155 N.W.2d at 63.
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ordinary care in the use of a product."4 The court recognized misuse
and assumption of risk as possible defenses and noted that assumption of risk could be characterized as a form of contributory negligence.4 The court avoided the conceptual problems associated with
blending negligence and strict liability by concluding that strict liability was closely akin to negligence per se.4 This allowed Wisconsin to bring strict liability within the parameter of its modified
comparative negligence statute.47
California also adopted comparative fault for strict liability actions but, unlike Wisconsin, it had no comparative negligence statute. In Daly v. General Motors Corp. ,48 the California Supreme
Court adopted a system of comparative fault for strict liability
which closely paralleled the system for negligence actions adopted
in Li v. Yellow Cab Co. 49 The Daly court based its decision on
"logic, justice, and fundamental fairness." 50 Prior to Daly, California had recognized assumption of risk as a complete defense in
products cases. 5 I After noting the semantic difficulties between
comparative negligence and strict liability, the court concluded that
the two concepts could be blended. 2 By pointing out that contributory negligence was actually a misnomer because it lacked the first
element of negligence (a duty of care owed to another person), the
court eased the conceptual difficulties.
The policies underlying strict liability seek to encourage manufacturers to put safe products into the stream of commerce by placing the burden of loss on the manufacturer.5 4 The California court
noted that comparative fault did not defeat these policies because
the manufacturer's liability was reduced only by the percentage of
fault attributable to the plaintiff. The court recognized that the de44.

Id at -, 155 N.W.2d at 63.
Id at -, 155 N.W.2d at 63-64.
46. Id at-. 155 N.W.2d at 64.
47. Id at -, 155 N.W.2d at 64-65.
48. 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380 (1978).
49. 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975). In Li the court adopted a
pure form of contributory negligence in which assessment of liability is made proportionate
to the negligence of the defendant, notwithstanding the fact that the plaintiff is equally or
more negligent than the defendant.
50. 20 Cal. 3d at 742, 575 P.2d at 1172, 144 Cal. Rptr. at 390.
51. Id at 733, 575 P.2d at 1166, 144 Cal. Rptr. at 384.
52. Id at 734-38, 575 P.2d at 1167-69, 144 Cal. Rptr. at 385-87.
53. Id at 735, 575 P.2d at 1167-68, 144 Cal. Rptr. at 385-86.
54. See W. PROSSER, HANDBOOK OF THE LAW OF TORTS §§ 96-104 (4th ed. 1971).
45.
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terrent effect was still present because the manufacturer could not
assume that the user of a defective product would be blameworthy;
therefore, the incentive to put safe products into commerce
remained."
In Suter v. San Angelo Foundry & Machine Co. ,56 the New
Jersey Supreme Court judicially extended the state's "modified" system to encompass strict liability even though the statute referred
specifically to negligence.57 The court determined that the New
Jersey Legislature, by enacting the comparative negligence statute,
intended to apportion costs according to fault. 58 The court then
concluded that introducing a defective product into the stream of
commerce was a type of fault because the manufacturer owed a duty
to consumers not to endanger them by marketing such products.5 9
This characterization of the manufacturer's duty enabled the court
to extend the statute to products liability cases.6°
In 1978 the same year that Daly was decided, the New Hampshire Supreme Court judicially adopted a system of comparative ap-1
portionment for strict liability in Thibault v. Sears,Roebuck & Co. 6
The court, after examining Comment n of section 402A, concluded
that assumption of risk was actually a form of contributory negli62
gence and stated that the problem was largely one of semantics.
Unlike New Jersey, however, New Hampshire chose not to extend
the existing statutory system to strict liability actions largely because
of this semantics problem. 63 The court felt that utilizing the term
"contributory negligence" as embodied in the statute might lead to
jury confusion in products cases.' In an attempt to avoid this confusion, the court coined the term "plaintiff's misconduct" (instead of
contributory negligence) which was defined to include misuse, assumption of risk, and negligence.65
55.

20 Cal.3d at 737, 575 P.2d at 1169, 144 Cal. Rptr. at 387.

56.
57.
58.
59.

81 N.J. 150, 406 A.2d
Id at -, 406 A.2d at
Id at , 406 A.2d at
Id at -, 406 A.2d at

60.
61.
62.
63.
64.
65.

Id at

-,

118 N.H.
Id at -,
Id at -,
Id at -,
Id at -,

140 (1979).
145-47.
145-46.
146.

406 A.2d at 146-47.
802, 395 A.2d 843 (1978).
395 A.2d at 848.
395 A.2d at 848.
395 A.2d at 848.
395 A.2d at 849-50.
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D. Texas Begins to Change
Similar to other jurisdictions, Texas courts began to recognize
the unfairness and confusion surrounding strict liability. In General
Motors Corp. v. Simmons,66 the Texas Supreme Court ruled that article 2212 governed a defendant's right to contribution when an action involved both negligent and strictly liable tortfeasors.67 Prior to
trial, the plaintiff settled with the driver and his employer by executing a "Mary Carter" agreement,6 s however, both remained in the
action as named defendants. 69 The Simmons court refused to extend article 2212a to strict liability actions. 70 The court felt bound
by the wording of article 2212a which dealt specifically with negligence and did not refer to strict liability.7 Instead, the court held
that article 2212 was the governing statute because that article dealt
specifically with torts and strict liability fell within that category. 72
Because article 2212 applied and there was a settling defendant, the
right to contribution was governed by Palestine Contractorsv. Perkins, 73 thereby reducing the plaintiffs award by one-half.74
The net effect of Simmons was to prohibit a court from granting
contribution on a percentage basis. This meant that a tortfeasor
who had paid the entire judgment would only have a right to recover one-half of that amount from his co-tortfeasor.75 This rule
applied even though the jury might have found one tortfeasor to be
far more culpable than the other. The supreme court recognized
66. 558 S.W.2d 855 (Tex. 1977).
67. Id at 862. Simmons sued General Motors in strict liability alleging that the defective window glass was the proximate cause of his blindness. Id at 856. Simmons also joined
Feld Trucking Company and its driver Johnston, alleging Johnston was negligent in failing
to stop at a traffic signal. Id
68. "Mary Carter" agreements originated in Booth v. Mary Carter Paint Co., 202 So.
2d 8 (Fla. Dist. Ct. App. 1967). In short, a co-tortfeasor contractually agrees to aid the
plaintiff in his suit against the remaining tortfeasor in consideration for recovering a portion
of the plaintiff's judgment. See generally Annot., 65 A.L.R.3d 602 (1975) (collecting cases
where courts consider validity and effect of agreements between plaintiff and a co-tortfeasor
placing limits on the maximum liability of the latter). Several jurisdictions have held such
agreements to be invalid. Id at 610-12.
69. 558 S.W.2d at 857.
70. Id at 862.
71. Id
72. Id
73. 386 S.W.2d 764 (Tex. 1964). In PalestineContractors the court held that a covenant
not to sue in favor of one of two joint tortfeasors precluded recovery from the nonsettling
tortfeasor for more than a pro rata one-half share of the total damages. Id at 773.
74. 558 S.W.2d at 862.
75. See id
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this statutory impasse and respectfully invited legislative study and
amendment.76
Uncertainty also permeated the defenses available in a products liability action. In the same year as Simmons, the Texas
Supreme Court was given the opportunity to redefine the defense of
unforeseeable product misuse in GeneralMotors Corp. v. Hopkins."
The supreme court acknowledged that unforeseeable product misuse was a defense in strict liability.78 However, the court also recognized that strict liability was never intended to be a substitute for
insurance. 79 The Hopkins court found no good reason for requiring a manufacturer to reimburse a plaintiff for damages resulting
from the plaintiffs misuse of the product.8" The court felt that when
a product defect had been established, a plaintiff's recovery should
be reduced if his misuse constituted a concurrent proximate cause of
the injuries.8 ' According to Hopkins, when both the product defect
and the plaintiff's misuse combine to cause injury, the plaintiff's
award will be diminished according to the percentage of fault attributable to him.82 This type of system is commonly known as a
"pure" system of comparative fault. It allows the plaintiff to recover
as long as the percentage of negligence attributed to him by the jury
is less than 100 percent.
Hopkins required a manufacturer to prove two elements in establishing a misuse defense: (1) unforeseeable misuse from the perspective of the manufacturer, and (2) an injury producing event
foreseeable by the plaintiff as a result of the unintended use.8 3 It
should be noted that in order for the manufacturer to utilize the
defense, he must demonstrate that the misuse could not possibly
76. Id. at 863.
77. 548 S.W.2d 344 (Tex. 1977). In Hopkins the plaintiffwas severely injured when his
pickup truck overturned after failing to negotiate a sharp turn. Id. at 346. Hopkins claimed
that he had lost control of the truck because the carburetor had locked in the open position.
Id. Hopkins purchased the truck new and shortly thereafter replaced the original factory
carburetor with another one of different design. Id. at 348. After approximately one week,
Hopkins reinstalled the General Motors factory carburetor. Id When reinstalling the carburetor, Hopkins made II changes in the original installation including the use of improper
bolts, hoses, and clamps. Id
78. Id. at 351.
79. Id.
80. Id.
81. Id.
82. Id. at 351-52.
83. Id.
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have been foreseen by him. This is at best a difficult task.84
In 1978 the Texas Supreme Court took another step toward
adopting comparative fault in strict liability cases. Signal Oil & Gas
Co. v. Universal Oil Products85 was a products liability action predicated on a theory of breach of implied warranty.86 The court's reasoning, similar to that of Hopkins, was that a seller should only be
liable for that portion of the consequential damages actually caused
by the breach of warranty. 7 The court reasoned that the buyer
could not recover that percentage of consequential damages proximately caused by his own negligence. 8 Therefore, when an unsuitable product and the negligence of the buyer combine to cause
damage, the buyer is only entitled to recover that portion of the
damage caused by the unsuitable product. This, like Hopkins, is
also a "pure" system.
E. Inequity and Confusion SurroundProductsLiability Law in
Texas
After Hopkins and Signal Oil, Texas courts began openly addressing the inequity and confusion surrounding the present state of
strict liability law in Texas. One of the strongest criticisms of the
system came from the Corpus Christi Court of Civil Appeals in Bell
Helicopter Co. v. Bradshaw."9 In this case Bell (manufacturer), Ingle
84.

The fact that the manufacturer or other parties in the chain of distribution

designed, manufactured, and placed the product into the stream of commerce is often persuasive evidence of foreseeability. See infra notes 101-02 and accompanying text.

85.

572 S.W.2d 320 (Tex. 1978).

86.

Id

87. Id at 329.
88. Id
89. See 594 S.W.2d 519 (Tex. Civ. App.-Corpus Christi 1979, writ refd n.r.e.). In Bell
Helicopter the plaintiffs, who were injured in a helicopter crash, filed suit against Bell (the

manufacturer), Ingle (the owner), and Smith (the pilot). Id at 524. Defendants Smith and
Ingle filed cross actions against Bell in strict liability for their injuries. Id. All of the defendants sought contribution and indemnity from each other. Id

The Corpus Christi Court of Civil Appeals faced the task of sorting out the liability in a
case involving over 100 special issues. Id
The jury had determined that Smith and Ingle
had misused the helicopter by operating it with a tail rotor that needed maintenance. Id at
534. However, the jury also determined that this misuse was foreseeable by the manufacturer Bell. Id
Therefore, the court was bound to follow the holding of Hopkins and find

that the defense of misuse had not been established. Id
Bell then tried to raise the defense of assumption of risk by showing that Smith and
Ingle operated the helicopter with the tail rotor in a defective condition. Id

The court,

however, held that the question of whether Ingle and Smith had actual knowledge and appreciation of the risk was one of fact for the jury. Id

at 535. The court reasoned that
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(owner), and Smith (pilot) were found negligent, but Bell was ordered to indemnify Smith and Ingle.9 ' It is clear from its decision
that the court was displeased with this result. The court admitted
that the "result may be shocking, particularly in light of the fact that
it may be said that Smith and Ingle were far more culpable regarding plaintiff's injuries than was Bell." 9' However, the court, echoing
the language in Simmons, "urged the Legislature to study the statute
in this area with an eye toward needed legislation."92
Bell Helicopter illustrates how an obviously culpable, negligent
defendant was able to shift the total loss to a manufacturer by taking advantage of the difficult proof requirements of the defenses of
assumption of risk and misuse, as well as the "imaginary lawsuit"
test that, more often than not, finds a manufacturer breaching a duty
owed to the negligent defendant.
Another recent Texas Court of Civil Appeals decision illustrates the problems inherent in determining the parameters of the
defenses available to a defendant in a strict liability action. In Wenzel v. Rollins Motor Co. ,93 the El Paso court was asked, inter alia, to
decide if a misuse issue was properly submitted to the jury. 94 According to Hopkins, conduct that constituted misuse could be submitted to the jury. But McKisson, Henderson, and Rourke held that
conduct which amounts to nothing more than contributory negligence should not be submitted.
In Wenzel the plaintiff was injured when his car overturned
while attempting to tow another vehicle on a mountain road. 95 The
plaintiff, alleging that the car was defective in several respects, 96
sued the automobile manufacturer, the tire manufacturer, and the
because the jury had chosen to believe Smith and Ingle, the defense of assumption of risk
had not been established. Id
Next Bell attempted to show that the trial court had erred in granting indemnity in
favor of Smith and Ingle. Id After applying the "imaginary lawsuit test" of Austin Road,
see supra note 220 and accompanying text, the Corpus Christi court affirmed the trial court's
decision. 594 S.W.2d at 535. The court added that there was sufficient evidence to support
the jury's apportionment of damages. Id
90. Id at 524-25.
91. Id
92. Id
93. 598 S.W.2d 895 (Tex. Civ. App.-El Paso 1980, writ ref'd n.r.e.).
94. Id at 897.
95. Id
96. Id at 897-99. The alleged defects included lack of a steering stabilizer and a defectively designed roof.
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automobile dealer. 97 The defendants asserted that the plaintiff had

misused the product by failing to perform required maintenance on
the tires.98 At trial, all liability and defense issues were decided in
favor of the defendants. 99 The trial court entered a take nothing
judgment and the plaintiffs appealed.1° 0 On appeal, the El Paso
court quickly pointed out the difficulty in determining where to
draw the line between misuse and contributory negligence.'' The
court felt that from a practical standpoint, requiring the misuse to be
unforeseeable almost totally abrogated the defense because a manufacturer could foresee almost any use of its product, whether it be
failure to use a seat belt or that a vehicle would be rolled onto its
roof.10 2 The Wenzel court praised the California Supreme Court for
its decision in Daly, approving of the abolition of assumption of
risk, misuse, and the adoption of comparative fault "not as a defense, but solely
as a basis for apportioning the loss between two
0 3
wrongdoers." l
Another problem not addressed by the court in Wenzel is the
distinction between misuse and product alteration.'04 Under section
402A, one of the elements in a strict liability cause of action is that
the product has not been substantially altered. 0 5 Consider the
eleven reinstallation changes made by the plaintiff in Hopkins as an
example; where should a jury draw the line between alteration and
misuse? The distinction is vague at best; however, once a plaintiff's
conduct is pigeonholed into one of these defenses, the outcome is
quite different. If alteration is proven, the cause of action is barred
because one element is lacking."' 6 On the other hand, if misuse is
proven, the plaintiff's conduct is compared to the defect in the prod10 7
uct to arrive at the appropriate percentage of fault.
In 1980 the Texas Supreme Court again vocalized its concern
97.

Id at 895-96.

98. Id. at 900.
99. Id. at 897.
100. Id
101. Id at 900-01.
102. Id at 900.
103. Id at 901.
104. The court stated that issues of misuse and contributory negligence "are not easily
separated." Id See Sales, Assumption of the Risk and Misuse in Strict Tort Liability-Prelude to Comparative Fault in Texas, 11 TEx. TECH L. REv. 729, 753 (1980).
105. RESTATEMENT (SECOND) OF TORTS § 402A (1965).

106. See id
107. 548 S.W.2d at 352.
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with the state of strict liability law in Texas.10 8 Chief Justice Pope,
concurring in Boatland of Houston, Inc. v. Bailey, 1°9 discussed the
"shadowy distinctions" that existed between defenses in negligence
and products cases. The Chief Justice felt that defenses such as misuse, assumption of risk, and failure to follow proper warnings all
focused on the plaintiff's negligence. 0 In Boatland the jury found
that the decedent had misused the product in several ways."' Pope
felt that the plaintiff's acts were nothing more than contributory
negligence, even though they were termed misuse in a strict liability
action."
Chief Justice Pope felt that a plaintiff's conduct should be scrutinized and that he should be held to the reasonably prudent person
standard.' ' 3 Pope advocated the abrogation of misuse and assumption of risk in favor of the adoption of contributory negligence as a
defense in products cases.' 1' Pope felt that at the trial court level
the fault of the supplier and of the plaintiff should be apportioned
between the product defect and the substandard conduct of the
plaintiff, thereby bringing simplicity, order, and consistency to products cases." 5 At the time Boatland was decided, Chief Justice
Pope's observations apparently fell on deaf ears.
II.

DUNCAN

V. CESSNA AIRCRAFT Co.

Benjamin Smithson and James Parker were killed in 1976 when
their Cessna airplane crashed in New Mexico, near the Texas border." 6 Smithson was employed by Air Plains West, Inc. as a flight
instructor and Parker was his student." 7 Parker's widow, Carolyn
Duncan, individually and on behalf of her minor children, filed a
wrongful death action in the Federal District Court for the Northern
108.

Boatland of Houston, Inc. v. Bailey, 609 S.W.2d 743, 750 (Tex. 1980) (Pope, C.J.,

concurring).
109. Id.
110. Id
111. Id. The jury based its finding on the fact that the decedent had driven the boat too
fast, failed to keep a proper lookout, permitted passengers to stand in the boat, and placed

the motor in an improper tilt position.
112. Id.
113. Id. at 751.
114. Id. Justice Pope stated: "We should eliminate the confusing misuse defense and
return to contributory negligence as an appropriate defense in strict liability cases." Id.
115. Id.
116. Duncan v. Cessna Aircraft Co., 26 Tex. Sup. Ct. J. 507, 507-08 (July 16, 1983).
117. Id. at 508.
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District of Texas against Air Plains West and the estate of Smithson.1 8 Duncan alleged that the negligence of the defendants was
the proximate cause of the crash that resulted in her husband's
death." 9 The suit was dismissed when Duncan settled with Air
Plains West and executed a release absolving both parties of liability.12° The release also contained general language 2which purported
to discharge any other party that might be liable.' '
Duncan and Mrs. Smithson later filed wrongful death suits
against Cessna Aircraft Co. in a Travis County district court.122 The
plaintiffs claimed that defects in the design and manufacture of the
legs on the cockpit seats caused them to collapse during the crash,
killing their husbands. 23 In response, Cessna alleged that Duncan
was barred from asserting any claim against it by virtue of the general language in the release. 24 Furthermore, Cessna asserted by
counterclaim that it was entitled to contribution from Smithson's
estate because Smithson's negligence had caused the crash. 25 After
a motion by Cessna, the trial court ruled that New Mexico law, to
the extent that it differed from the law of the forum (Texas), would
118. Id
119. Id
120. Id
121. Id

Mrs. Parker remarried after her husband's death. Id

at 507 n. 1.

The release provided in part:

[We [Duncan and her minor children] do hereby release, discharge and forever
quitclaim Air Plains West, Inc., its agents, servants and employees, and the Estate
of Benjamin A. Smithson, Jr., deceased, or any other corporations orpersons whomsoever responsibletherefor, whether whether sicl named herein or not, from any and
all claims of every kind and character whatsoever, and from any cause of action,

claims, demands, costs, loss of services, compensation, medical, hospital and doctor
expenses, funeral and burial expenses, and damages, both actual and exemplary,
on account of the fatal injuries sustained by the said James E. Parker, which re-

suited in his death, as the result of an airplane crash occurring on or about October
19, 1976 ....

Id (emphasis added).
122. Duncan v. Cessna Aircraft Co., 632 S.W.2d 375, 378 (Tex. App.-Austin 1982).
These actions were tried together, but were separated on appeal because of the different
legal issues arising on appeal. 26 Tex. Sup. Ct. J. at 508 n.2. Mrs. Smithson's appeal was
decided by the supreme court in Smithson v. Cessna Aircraft Co., 26 Tex. Sup. Ct. J. 518

(July 16, 1983).
123. 26 Tex. Sup. Ct. J. at 508.
124. Id

125. Id Cessna's counterclaim was later struck when the trial court sustained Smithson's special exception. The exception alleged that because Smithson was entitled to indemnification from Cessna, contribution was precluded under article 2212. TEX. REV. CIV.
STAT. AN. art. 2212 (Vernon 1971). 26 Tex. Sup. Ct. J. at 508-09.
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govern the construction of the Duncan release. 126 The jury returned
a verdict of $1,000,000 for Duncan and $1,200,000 for Smithson,
finding that the defective seats were a proximate cause of the deaths
of Parker and Smithson.127 The trial court, however, entered a judgment non obstante veredicto against Duncan on the ground that the
previous settlement and release had discharged Cessna from
128
liability.
The court of appeals reversed the trial court's judgment and
remanded part of the case for a new trial.129 The Supreme Court of
Texas reversed the judgment of the court of appeals and rendered
judgment for Mrs. Duncan on the jury verdict. 130 The court held
that Texas law controlled the construction of the release and that
under such law Cessna was not discharged from liability.13 ' Most
126. 26 Tex. Sup. Ct. J. at 509.
127. 632 S.W.2d at 378.
128. 26 Tex. Sup. Ct. J. at 508-09. The court based its decision on the general language
of the release which, according to New Mexico law, absolved Cessna of liability. See id at
508. The court rendered judgment on the jury verdict for Mrs. Smithson. 632 S.W.2d at
378.
129. 632 S.W.2d at 390. The court of appeals felt that contribution might be available to
Cessna and therefore remanded to give Cessna the opportunity to prove that Smithson was a
co-tortfeasor. Id
130. 26 Tex. Sup. Ct. J. at 516.
131. Id at 507. Concerning the problem of whether Texas or New Mexico law should
apply to the construction of the release, the court first examined the differences in the law of
the two states. The primary Texas case relied upon by the court was McMillen v. Klingensmith, 467 S.W.2d 193 (Tex. 1971), where the court abolished the unity of release rule,
stating that a release discharges only those tortfeasors that it names or specifically identifies.
Id at 196. Thus, the question arose whether the general language of the Duncan release
had specifically identified Cessna. The decisions of the lower courts addressing this question
were not in agreement. Compare Bell v. First Nat'l Bank, 597 S.W.2d 521 (Tex. Civ. App.Dallas 1980, no writ) (a release may be effective with respect to parties not named if they are
identified otherwise so that the intent to release them is clear) with Lloyd v. Ray, 606 S.W.2d
545 (Tex. Civ. App.-San Antonio 1980, writ ref'd n.r.e.) (a release excusing one doctor for
negligence was ineffective in suit against another doctor because release did not name or
otherwise identify him) and Duke v. Brookshire Grocery Co., 568 S.W.2d 470 (Tex. Civ.
App.-Texarkana 1978, no writ) (a release dismissing an egg company "and any other persons, firms or corporations" but which did not name grocery store, was not effective to release grocery store). The Duncan court, approving Lloyd and Duke while disapproving Bell,
held that in Texas, "the mere naming of a general class of tortfeasors in a release does not
discharge the liability of each member of that class." 26 Tex. Sup. Ct. J. at 509. The court
then addressed the construction of the release under New Mexico law. Unlike Texas, New
Mexico had a statutory provision addressing the general language of the release. The statute
provided that a release of one tortfeasor did not discharge any other tortfeasor "unless the
release so provides .... ." N.M. STAT. ANN. § 41-3-4 (1978). Because of the broad wording of the statute, the court then turned to New Mexico's judicial interpretation of the statute
for clarification. Citing Johnson v. City of Las Cruces, 86 N.M. 196, 521 P.2d 1037 (N.M.

1984]

STRICT PRODUCTS LIABILITY

495

importantly, the court held that a strictly liableproducts defendant,
in cases tried after the effective date of the decision, may obtain a
jury allocation of damages according to all parties' respective percentages of fault on a pure fault basis.'3 2 However, the court did not
that the claim for contribution
allow Cessna this allocation, holding
33
had not been properly preserved.
A.

The Rationale of Duncan

1. Equity in the System of Fault
In instituting the new system, the court considered the strict liability system before Duncan to be inefficient because it did not attach liability according to a party's ability to avoid the harm.134 The
previous system also encouraged manufacturers to make product
improvements that were not cost justified. 135 Furthermore, the court
felt that multitort theory cases were surrounded by needless procedural complexity.' 3 6 The Duncan court intended to solve, or at least
reduce, these problems.
In addition to the inefficiency of the old system, the court felt
that it was unfair to plaintiffs, defendants, and ultimate product consumers.' 3a According to the court, unfairness to the plaintiff resulted primarily from the all or nothing defenses such as assumption
of risk.' 31 Utilizing these "feast or famine" doctrines, a plaintiff
whose conduct fell within the purview of one of these defenses was
barred from recovery. Likewise, the defendant who might have
been partially responsible for the accident escaped all liability if the
Ct. App. 1974), the court held that in New Mexico general language was effective in releasing a whole class of tortfeasors. 26 Tex. Sup. Ct. J. at 509.
Because the effect of the release would be different in Texas, the court was compelled to
decide which law should be applied. After stating that lex loci rules (the law of the place)
would no longer be applicable in Texas in resolving conflicts issues, the court adopted the
"most significant relationship" approach of RESTATEMENT (SECOND) OF CONFLICTS OF
LAWS § 145 comment c (1969). In applying this approach the court first identified the contacts or interests each state had in this case. The court then held that Texas had the most
significant relationship and that New Mexico had no interest in the matter. 26 Tex. Sup. Ct.
J. at 510-11. Therefore, in applying Texas law, the court concluded that the general language of the Duncan release did not discharge Cessna. Id
132. 26 Tex. Sup. Ct. J. at 507.
133. Id at 516.
134. d at 513.
135. Id
136. Id at 513-14.
137. Id at 513.
138. Id See Sales, supra note 104.
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plaintiff was found to have assumed the risk.' 39 The defendant also
might have fallen victim to these all or nothing defenses. That is, if
he failed to prove that the plaintiffs conduct had risen to the level of
that required by the defense, the defendant would have been required to pay all of the plaintiffs damages even though the plaintiff
may have been partially at fault."4
The unfairness of the system to the ultimate consumer was less
apparent. Prior to Duncan, a plaintiff who was only contributorily
negligent in the use of a product could nevertheless shift the entire
loss to the defendant manufacturer.141 Likewise, a negligent defendant could often shift his liability to the manufacturer by way of indemnity. 142 This forced manufacturers to set higher prices to
compensate for these losses. These higher prices reflected not only
the fault of the manufacturer, but also the fault of the plaintiff and
other defendants. Therefore, the ultimate consumer absorbed the
loss by purchasing the product at higher prices. 143 Along the same
lines, the manufacturer was forced to make products which were
"ultra-safe" because of fear of litigation.'" The Duncan court felt
that logic dictated no sound reason for innocent consumers of the
product 14to
continue to bear the loss created by a negligent
5
plaintiff.
The court stated that its judicially adopted system of comparative fault would apply to cases involving at least one strict liability
defendant.'46 The court adopted a pure system of comparative fault
because of the inefficiency and the reduced deterrent effect of modified apportionment. 47 In so doing, the court held that joint and
several liability would be imposed against those defendants responsible for the plaintiffs injuries, except that a defendant whose per139. See 26 Tex. Sup. Ct. J. at 513. See supra text accompanying notes 18-23.
140. See 26 Tex. Sup. Ct. J. at 513. E.g., Shamrock Fuel & Oil Sales Co. v. Tunks, 416
S.W.2d 779 (Tex. 1967). See supra note 4.
141. See, e.g., Henderson v. Ford Motor Co., 519 S.W.2d 87, 91 (1975) (stating that
contributory negligence is not a defense in strict liability). See supra notes 21-35 and accompanying text.
142. See Bell Helicopter Co. v. Bradshaw, 594 S.W.2d 519, 535 (Tex. Civ. App.Corpus Christi 1979, writ ref'd n.r.e.). See supra note 89.
143. 26 Tex. Sup. Ct. J. at 513.
144. See id
145. See id
146. Id at 515.
147. Id Under a pure system a plaintiff, regardless of his own percentage of fault, can
recover the percentage of damages attributable to the defendant's quantum of fault. Id
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centage of fault was less than that of the plaintiff was only obligated
for his percentage of fault. 148 Article 2212a will continue
to apply to
149
cases.
theory
multitort
future
in
defendants
negligent
2.

Consideration of Other Jurisdictions

The Duncan court examined numerous cases in its review of
various jurisdictional approaches to the adoption of comparative
fault. 150 Of these, the court chose to focus on four cases in particular: Daly, Suter, Dippel, and Thibault.15 ' The supreme court agreed
with the analysis of the New Hampshire court in Thibault v. Sears,
Roebuck & Co. 152 Of the four cases the court explored, only
Thibault adopted comparative fault after refusing to extend the state
comparative negligence statute or the state's judicially adopted comparative negligence system to encompass strict liability. 153 Adopting
the logic of either Dippel v. Sciano 14 or Suter v. San Angelo Foundry
& Machine Co. 155 would have resulted in extending article 2212a to
encompass strict liability.' 56 This would have required that strict
products liability be governed by a modified system of comparative
fault, a result the Duncan court court clearly did not desire. 157
Although the supreme court stated that it agreed with the anal5 s this statement
ysis of the New Hampshire court in Thibault,1
should be narrowly interpreted. The Duncan court only agreed with
the New Hampshire Supreme Court's decision to judicially adopt
comparative fault. Evidently, it did not agree with New Hampshire
148. Id at 515-16.
149. Id at 516.
150. Id at 513-14. These included decisions from state courts, federal appellate courts,
and federal district courts. See cases discussed supra notes 42-65 and accompanying text.
151. 26 Tex. Sup. Ct. J. at 513-14.
152. 118 N.H. 802, 395 A.2d 843 (1978). See supra notes 61-65 and accompanying text.
153. 26 Tex. Sup. Ct. J. at 513-14.
154. 37 Wis. 2d 443, 155 N.W.2d 55 (1967). See supra notes 42-47.
155. 81 N.J. 150, 406 A.2d 140 (1979). See supra notes 56-60.
156. It is unclear what the result would have been if Daly v. General Motors Corp., 20
Cal. 3d 725, 144 Cal. Rptr. 380, 575 P.2d 1162 (1978), had been followed because, unlike
California, Texas did not have a judicially adopted comparative negligence system. See
supra notes 50-55 and accompanying text.
157. 26 Tex. Sup. Ct. J. at 515. The Duncan court stated that: "[W]e believe that the
policies underlying strict liability in tort will be best served by pure fault comparison." Id
158. Id at 514. The New Hampshire Supreme Court concluded that the state's comparative negligence statute did not apply to strict liability because, by its own language, it was
limited to negligence. 118 N.H. at -, 395 A.2d at 848. The court reasoned that because
strict liability was a "judicially created doctrine," fashioning a court-made comparative fault
system was feasible. Id at -, 395 A.2d at 848.
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on how such a system should be applied, because the Texas
Supreme Court chose a different method of application. The New
Hampshire Supreme Court felt obliged to parallel its judicial system
to that of the legislature, 5m9 so the court adopted a modified system
to match the system adopted by the legislature for negligence
cases." The Texas Supreme Court, however, did not feel encumbered by article 2212a. Instead, it adopted a system of pure fault
despite the presence of the state's modified comparative negligence
statute. 6 1 This illustrates that the Duncan court intended its agree62
ment with Thibaull to end with the adoption of the system.'
Therefore, it seems that New Hampshire case authority should only
be mildly persuasive in a Texas court. Any reliance placed upon
New Hampshire precedent, in attempting to apply the Duncan system, is probably misplaced.
3. Evaluation of Defenses
In reference to available defenses, the Duncan court expressly
overruled portions of the Hopkins'16 3 and Henderson' 64 cases.165 The
Hopkins court's recognition of misuse as a separate defense should
be overturned because, under Duncan, the concept of misuse will be
subsumed within the comparative defense of plaintiffs contributory
negligence.' 6 The portion of the Henderson opinion stating that
plaintiff's contributory negligence was not a defense, but that assumption of risk was, 67 should also be overruled. Assumption of
159.

118 N.H. at -,

395 A.2d at 850.

Id at -, 395 A.2d at 850. The New Hampshire statute is codified at N.H. REV.
STAT. ANN. § 507.7-a (Supp. 1979).
161. 26 Tex. Sup. Ct. J. at 515. The Texas Supreme Court gave a literal reading to the
language of article 2212a. It stated that article 2212a only refers to negligence, not to strict
liability, and is therefore "expressly limited to negligence cases...." This was the basis of
the court's refusal to extend article 2212a to strict products liability. See id
162. This is true despite the following quote from Duncan: "We agree with the analysis
of the New Hampshire court in 7hibault. Judicial adoption of a comparative apportionment
system, independent of statutory comparative negligence, is a feasible and desirable means
of eliminating confusion and achieving efficient loss allocation in strict liability cases. Accordingly, we hereby adopt such a system." Id at 514.
163. General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tex. 1977). See supra notes 7784 and accompanying text.
164. Henderson v. Ford Motor Co., 519 S.W.2d 87 (Tex. 1974). See supra notes 21-23
and accompanying text.
165. 26 Tex. Sup. Ct. J. at 516.
166. Id
167. 519 S.W.2d at 91.
160.
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risk, just as misuse, will be incorporated within the single defense of
contributory negligence under Duncan, thereby undermining those
portions of Henderson. 6 '
Portions of several other cases may have been impliedly overruled by Duncan. Among these are the companion cases of Shamrock 6 9 and McKisson. 170 These landmark cases held that the
plaintiff's
contributory negligence was not a defense in strict liability.' 7 ' The present interpretations of these cases clearly goes against
Duncan. A reinterpretation, however, could save these cases. The
cases could be reinterpreted to hold that a plaintiffs contributory
negligence, which is more than a failure to discover a defect, is a
defense in strict liability. 72 This reinterpretation would bring the
1967 cases within the confines of the Duncan decision.
Simmons173 is another case that deserves attention after
Duncan. This 1977 case held that article 2212 governed contribution rights when one defendant was strictly liable.' 74 Because the
Duncan court created a common-law exception to article 2212, the
general contribution statute should now only apply to intentional
torts. Therefore, the supreme court has silently overruled that portion of Simmons.
B.

Strict Liability and Negligence.- The Pure-ModifiedDichotomy

Although the court, by its literal interpretation of article 2212a,
could have removed all defendants in multitort theory cases from
the article's coverage, the court declined to take such an adventuresome step. Instead, what remains is a system in which a negligent
defendant will escape liability, under article 2212a, when the plaintiffs negligence is fifty-one percent of the cause of his own injuries, 175 whereas the strictly liable defendant will be governed by the
pure system of comparative fault and will not get the benefit of the
168. 26 Tex. Sup. Ct. J. at 516.
169. Shamrock Fuel & Oil Sales Co. v. Tunks, 416 S.W.2d 779 (Tex. 1967).
170. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
171. 416 S.W.2d at 784; 416 S.W.2d at 793.
172. This would seem to be consistent with the issue phrased by the Duncan court. See
26 Tex. Sup. Ct. J. at 511. It would also agree with the interpretation that the Fifth Circuit
gave in McDevitt v. Standard Oil Co., 391 F.2d 364, 369 (5th Cir. 1968).
173. General Motors Corp. v. Simmons, 558 S.W.2d 855 (Tex. 1977). See supra notes
66-76 and accompanying text.
174. Id at 862.
175. 26 Tex. Sup. Ct. J. at 516.
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fifty-one percent bar rule. 176 Applying a modified rule to a negligent defendant and a pure system to a strictly liable defendant could
bring about a very unjust situation. The supreme court made it
clear that joint and several liability would apply to all defendants
whose quantum of fault exceeded that of the plaintiff. '7 But a defendant whose degree of fault is less than that of the plaintiff is liable only for his percentage of fault. 78 Therefore, when a plaintiff is
fifty-one percent at fault, the negligent defendant escapes all liability, and the strictly liable defendant is only liable for his percentage
of fault.
As specified earlier, the supreme court was attempting to alleviate the intolerable inequities faced by defendants, particularly manufacturers, forced to bear more than their fair share of liability.' 7 9
Under the Duncan system, the manufacturer will not be forced to
"pick up the tab" for a negligent defendant who escapes liability
under article 2212a.18 0 This is certainly fair to the manufacturer,
who should pay his percentage of fault and no more.
But this same system results in unfairness to the plaintiff in that
he is forced to have his award reduced by his quantum of fault as
well as by the escaping negligent defendant's quantum of fault.'
This is certainly not the type of "equitable and rational risk distri182
bution" the Duncan court thought comparative fault would bring.
Furthermore, this system fails to allocate fault in proportion to a
party's ability to prevent the harm. A plaintiff should not be expected to avoid the harm caused by a negligent defendant over
whom he has no control.
The party who gains the most from this asymmetrical system is
the escaping negligent defendant. 8 3 A jury has found that he is partially to blame for the plaintiff's injury, yet he pays nothing if the
He gains a windfall at the
plaintiff is fifty-one percent at fault.'
hands of a plaintiff who suffers an undeserved loss. 85
176. Id
177. Id

at 515-16.

178. Id
179. Id
180. Id

181.
182.
183.
(1978).
184.
185.

at 513.
at 516.

Id at 515-16.
Id at 513.
See Special Project, Texas Tort Law in Transition, 57 TEx. L. REv. 381, 421-24
Id at 421-22.
Id
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Despite this lack of symmetry within the system, the court

made the right choice in adopting a pure system to cover the manufacturer.18 6 This system is efficient because a manufacturer pays
based upon his ability to avoid the loss.' 8 7 Because strict liability is

designed to insure that manufacturers will refrain from introducing
unreasonably dangerous products into the stream of commerce, the
Duncan system furthers one of the main policy justifications behind
the theory. 8 8 This is true because a pure system of comparative
fault has a greater deterrent effect upon manufacturers. A manufac-

turer may reduce his potential liability by continually working to
eliminate defects in his product. But a profit minded manufacturer
will only make those adjustments which are cost-justified. 89 There-

fore, a manufacturer who expects to incur a five million dollar liability would not be justified, in terms of pure economics, in making
a product change
implement.19°

that would

cost

ten

million

dollars to

A manufacturer can never be sure if its defective product will
be used by a delinquent plaintiff or by one who is wholly innocent.' 9 l
But common sense suggests that some defective products will be
used by negligent plaintiffs. Some of those negligent plaintiffs, it

may be assumed, will be the greater cause of their own injury. In
such a case, under modified fault, the manufacturer would escape
186. See id at 423-24 (the authors were of the opinion that a pure comparative system
was always superior to a modified system).
187. Under a modified system a manufacturer would escape liability if the plaintiff were
51% at fault. Thus, a manufacturer who was in a position to avoid almost half the loss
would pay nothing.
188. See RESTATEMENT (SECOND) OF TORTS § 402A comment i (1965).
189. Special Project, supra note 183, at 466-70.
190. See id; Sturm Ruger & Co. v. Day, 594 P.2d 38, 47 (Alaska 1978). While a manufacturer may, with some degree of certainty, be able to calculate the compensatory damages
he will be forced to pay to parties injured by his defective product, the potential punitive
damage liability is more difficult to predict. "It is precisely this situation, where market
conditions and compensatory damages are inadequate to deter the marketing of a defective
product, that punitive damages serve their greatest purpose." Campus Sweater & Sportswear Co. v. M.B. Kahn Constr. Co., 515 F. Supp. 64, 105 (D.S.C. 1979). However, the mere
uncertainty of punitive damages may not serve to deter the manufacture of defective products. See generally Owen, Punitive Damages in Products Liability Litigation, 74 MICH. L.
REv. 1258 (1976), wherein the author notes three reasons why a manufacturer would knowingly market a defective product. First, the injured party might be unaware of the actual
cause of his injury. Second, the significant costs in time and money may deter legal action.
Third, the use of safety devices may make a product less desirable to the consuming public,
thus causing a decrease in sales and profits.
191. Daly v. General Motors Corp., 575 P.2d 1162, 1169 (1978).
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liability. Under a pure system, however, the manufacturer would
pay based upon the percentage its product is found to be the producing cause of the injury.'92 Thus, under a pure system, the aggregate of the manufacturer's damages would be greater and a profit
maximizing manufacturer would be motivated to eliminate a larger
portion of the product defects. 9 3 This being the case, a pure system
has a greater deterrent effect on the manufacturer.
94
A pure system is no less equitable to the negligent defendant.
A negligent defendant should not be given a windfall simply because a plaintiff was fifty-one percent at fault. A modified system
only raises the complete defense of contributory negligence from the
one percent level to the fifty-one percent level. 195 It justifies a defendant's negligence as long as the plaintiff is more negligent. If the
Texas Supreme Court feels that prohibiting a wrongdoer from profiting from his own negligence is sound policy, it should reestablish
contributory negligence as a complete defense. Otherwise, a pure
system should be adopted in which the plaintiffs' recovery is based
on the quantum of the defendants' negligence. A negligent plaintiff
should be allowed to recover an amount equaling the negligence of
party who earned
the defendants. This would attach liability to the
196
it and who could best be expected to avoid it.

Dean Prosser, considering modified comparative negligence,
stated: "It appears impossible to justify the rule on any basis except
one of pure political compromise. '1 This statement might explain
the Texas Legislature's reason for adopting article 2212a. On the
other hand, the Texas Supreme Court has three times opted forpure
fault in dealing with strict liability.' 98 This reflects the general rule
that courts, when not restricted by statute, almost always choose
pure fault. 99
The Duncan system of fault, although fair to the manufacturer,
is simply insensitive to the injured plaintiff. The Texas Supreme
192. E.g., General Motors Corp. v. Hopkins, 548 S.W.2d 344, 352 (Tex. 1977) (application of a pure system).
193. See Special Project, supra note 183, at 466-70.
194. Id at 421-24.
195. See Fleming, The Supreme Court of California1974-1975-Foreword"Comparative
Negligence at Last-By Judicial Choice, 64 CALIF. L.REV. 239, 246-47 (1976).
196. See V. SCHWARTZ, COMPARATIVE NEGLIGENCE § 21.3, at 347 (1974).
197. Prosser, Comparative Negligence, 51 MICH. L.REv. 465, 494 (1953).
198. The Texas Supreme Court adopted a pure system of fault inHopkins, Signal Oil,
and Duncan.
199. 26 Tex. Sup. Ct. J. at 515 (citing Special Project, supra note 183, at 423-24).
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Court envisioned a comparative fault system that would create "equitable and rational risk distribution.' ' z"° Instead, what has developed is a system that draws artificial distinctions based upon the tort
theory pleaded. Two courses of action are available to change this
result. First, the Texas Supreme Court could follow its literal interpretation of article 2212a and hold that the statute only applies to
negligence cases, not to multitort theory cases. Secondly, the Texas
Legislature could modify article 2212a to operate on apure basis.
One of these events must occur before the Duncan system will truly
allocate liability based upon fault.
C. Abolition of Separate Defenses
The traditional strict liability defenses of misuse and assumption of risk have previously created both unfairness and confusion
in strict liability cases .2 0 The Duncan court acknowledged that
these were the only two defenses available in strict liability actions.20 2 Misuse, after Hopkins, existed on a comparative basis.20 3
Assumption of risk, when proven, was a complete bar to a plaintiff's
recovery.2° Duncan stated that these two defenses were to be subsumed within the comparative fault system. 0 5 In the future the
plaintiff's contributory negligence will be the only defense available
in strict liability cases, 2°6 but the concepts of product misuse and
20 7
assumption of risk will lurk within that defense.
Abolishing misuse as a separate defense will reduce jury confusion about what conduct falls into that category.208 Juries will no
longer have to wrestle with those "shadowy distinctions" referred to
in Boatlandof Houston, Inc. v. Bailey.2° 9 A plaintiffs contributory
negligence will now be a defense in both negligence and strict liability cases. As such, juries will be free to consider the same conduct
200. See 26 Tex. Sup. Ct. J. at 513.

201. See Sales, supra note 104, at 738-59.
202. 26 Tex. Sup. Ct. J. at 511.
203. Id

See supra notes 77-83 and accompanying text.

204. 26 Tex. Sup. Ct. J. at 511.
205. Id

at 516.

206. Id
207. Id
208. See Wenzel v. Rollins Motor Co., 598 S.W.2d 895, 900-01 (Tex. Civ. App.-El Paso
1980, writ refd n.r.e.) (the court explained the difficulty in determining whether certain conduct should be classified as misuse or whether such conduct is nothing more than contributory negligence).
209. 609 S.W.2d 743 (Tex. 1980) (Pope, C.J., concurring).
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the action be predicated on negliunder the same name, 2whether
10
liability.
strict
or
gence
The Duncan court gave a simple format for submitting the
comparative apportionment issues to the jury.2 1 Initially, the jury
must determine whether the plaintiff's negligence was a proximate
cause of the injury.21 2 It must also determine if the product defect
was a producing cause of the injury. 21 3 If both questions are answered affirmatively, the jury must then assess the percentage of
fault attributable to each party.21 4
The supreme court did not outline the type of conduct to be
considered under the term "plaintiff's negligence." Obviously misuse and assumption of risk are included. 2 5 But what lesser degrees
of negligence should be included within this broad concept? The
Duncan court suggested the answer when it questioned "whether a
210. Id at 750-5 1. In Boatland Chief Justice Pope illustrated the inherent problems in
considering the same conduct under two separate defensive issues. Id See supra notes 10815 and accompanying text.
211. 26 Tex. Sup. Ct. J. at 515 n.9.
We suggest that the following general form, adapted to the specific allegations of
each case, provides a general idea of the submission of the comparative apportionment issues in these cases.
If you have answered [issues concerning plaintiff's negligence and proximate
cause; third party's negligence and proximate cause; and product defect and
producing cause] "yes", and only in that event, then answer the following
question.
What percentage of the fault that caused the plaintiff's injuries do you find
from a preponderance of the evidence to be attributable to each of the parties
found by you to have been at fault? You are instructed that the term "fault" as
used in this question means
(a) supplying a defectively designed or manufactured product, and/or
(b) negligence, and/or
(c) breach of implied (and/or express) warranty.
Answer by stating the percentage, if any, opposite each name.
The percentage you find must total 100 percent.
[Products defendant]

[Plaintif)o
[Negligent third party or defendant]
TOTAL

100%

Id
212. Id.
213. Id
214. Id
215. See id at 516 (the Duncan court stated that assumption of the risk and misuse will
be subsumed under the notion of contributory negligence).
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plaintiff's contributory negligence is a defense in strict products liability actions when that negligence does not rise to the level of assumed risk or unforeseeable product misuse, but is more than a
mere failure to discover a product defect. ' 21 6 The question was answered affirmatively because the court adopted contributory negli-

gence as a defense.

7

It appears, therefore, that in order to be a

proximate cause of the injury, the negligence of the plaintiff must be

more than a simple failure to discover a defect.
D. Effect on Contribution and Indemnity
In Duncan the Texas Supreme Court was concerned about
those manufacturers who either escaped liability even though they
had sold a defective product or bore the total loss when other parties
had contributed to the loss.21 " The Duncan decision clearly took a
much needed first step toward alleviating this unfairness. Portions
of the plaintiff's fault, once borne by the defendants, will now be
charged against the plaintiff. This will be accomplished by permitting a jury to consider the fault of all the parties on a comparative
2 9
basis, including the contributory negligence of the plaintiff.
There were also other inequities associated with the old system.
Two examples are pro rata contribution, mandated by article 2212,
and common-law indemnity.2 2 ° In fact, Cessna's contribution claim
216.
217.

Id at 511.
Id at 515.

218. Id at 513. E.g., Bell Helicopter v. Bradshaw, 594 S.W.2d 519 (Tex. Civ. App.Corpus Christi 1979, writ ref'd n.r.e.) (example of a manufacturer bearing the total expense
of an accident for which others are partly to blame).
219. 26 Tex. Sup. Ct. J. at 515 n.9.
220. Products liability actions typically involve multiple tortfeasors because of the numerous parties in the chain of distribution. These tortfeasors usually try to allocate or shift
liability among themselves by seeking contribution or indemnity. The common law remedy
of indemnity has long been available in Texas. See, e.g., City of San Antonio v. Smith, 94
Tex. 266, 59 S.W. 1109 (1900). Although sometimes confused with contribution, the two
doctrines should be considered separately and distinctly. Hodges, Contribution and Indemnity Among Tort-Feasors, 25 TEx. L. REv. 150, 150 (1947). Indemnity requires one
tortfeasor to reimburse another tortfeasor who has already compensated the plaintiff for his
damages. Id at 151. Contribution, on the one hand, requires each tortfeasor to pay only his
proportionate share. Therefore, a tortfeasor who has paid more than his proportionate share
may seek contribution from the other tortfeasor. Id at 150-51.
The general common-law rule is that there can be no contribution between tortfeasors.
W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 50 (4th ed. 1971). For that reason most
jurisdictions have enacted contribution statutes. In 1917 the Texas Legislature passed article
2212, a general contribution statute. Article 2212 allows contribution on a pro rata or proportional basis and was designed to cover contribution in any suit based on tort. Under
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against Smithson's estate was one of the three major issues addressed in the Duncan case. 22' The supreme court made it clear that
contribution rights in strict liability actions will now exist on a comparative basis.222 The court accomplished this by creating a common-law exception to article 2212a. 223 Thus, article 2212a will no
longer govern contribution rights in a strict liability action. In the
future, if one tortfeasor is, because of joint and several liability,
forced to pay all of the plaintiff's damages, he should be able to
recover any amount paid in excess of his comparative share from his
co-tortfeasor. 224 This is a vast improvement over pro rata contribution, which bases contribution rights on the amount paid in excess
of the party's proportionate share and fails to consider varying degrees of fault. 225 This system is also more equitable to both manufacturers and other defendants.
Following the reasoning of the Duncan court that article 2212a
is limited to negligence cases, the Duncan common-law system
should govern the contribution rights of all the parties in a case involving one strictly liable defendant. Because the court interpreted
article 2212, the right to indemnity and contribution do not coexist. By its own language, the
statute does not apply in any case where the right to indemnity or contribution exists either
by statute or under the common law. Ch. 152, 1917 Tex. Gen. Laws 360 (codified at TEX.
REV. CtV. STAT. ANN. art. 2212 (Vernon 197 1)),supersededinpart by Act of Apr. 9, 1973, ch.
28, 1973 Tex. Gen. Laws 41 (codified at TEX. REV. CiV. STAT. ANN. art. 2212a (Vernon
Supp. 1982-1983)). Because contribution and indemnity are mutually exclusive under article 2212, courts are often called upon to determine the applicability of indemnity as a prerequisite to a ruling on whether contribution is available. The test to determine whether
common-law indemnity is available in Texas was first articulated in Austin Road Co. v.
Pope, 147 Tex. 430, 216 S.W.2d 563 (1949). This test, often referred to as the "imaginary
lawsuit test," requires the court to envision the party seeking indemnity as though he were a
plaintiff suing the other party in tort. If the imaginary plaintiff, although guilty of a wrong
toward the injured party, would be entitled to recover against the imaginary defendant, then
indemnity should be available. See id at -, 216 S.W.2d at 566. The focus of such an
analysis is on the duties owed between tortfeasors. If one tortfeasor owed a duty to his cotortfeasor, but this duty was not reciprocal, then indemnity would be available. If, however,
both tortfeasors owed a general duty to one another, then indemnity would not be available.
221. 26 Tex. Sup. Ct. J. at 507.
222. Id at 515.
223. Id.
224. See id at 515-16.
225. To illustrate the inequity of pro rata contribution consider this situation. If negligent defendant .4 and strict liability defendant B combine to cause plaintiff's indivisible
injuries, they would be jointly and severally liable. If the plaintiff chooses to collect the
entire award from defendant B, then B has a right to contribution from A for one-half the
amount paid. This is so even if the jury found .4's negligence to be 90% the cause of the
injury, and B's actions to be only 10% of the injury.
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article 2212a to apply only to negligence cases, that statute should in
fact only apply to negligence cases. A case involving both negligent
and strictly liable defendants is not a negligence case but rather a
mixed tort theory case. Therefore, article 2212a should not apply to
any party involved in the action.226 The contribution rights of the
parties should instead fall squarely within the confines of the
Duncan common-law system. Extending the court's reasoning to its
logical end would require that article 2212a no longer apply to any
defendant in any case involving a strictly liable defendant. Although this result should follow from the court's reasoning, it does
not.227 Instead, article 2212a will govern the contribution rights of
the negligent tortfeasor, and the Duncan common-law system will
apply only to the strict liability tortfeasor.
One explanation for this result could be that the Texas
Supreme Court preferred a modified system for negligent defendants. 228 However, a better explanation is that the court had valid
doubts about its power to make such a determination in light of
what the legislature had done.
In adopting a common-law comparative negligence system in
strict liability actions, the supreme court engaged in something it
often declines to do-namely, legislate. 229 The court's justification
for doing this was a United States Supreme Court decision which
stated that, "[I]t has always been the duty of the common-law court
to perceive the impact of major legislative innovations and to interweave the new legislative policies with the inherited body of common-law

principles.

'230

The Duncan court,

however,

never

discussed the role of the Texas Legislature in developing a comparative fault system. Had it been so inclined, it might have noted that a
bill was presented to the legislature in 1979 providing for amend226.

Article 2212a, § I reads in part: "Contributory negligence shall not bar recovery in

an action by any person or party or the legal representative of any person or party to recover
damagesfor negligence .
(emphasis added). Tax. REV. CIv. STAT. ANNm.art. 2212a
(Vernon 1971).
227. 26 Tex. Sup. Ct. J. at 516. Article 2212a should control the rights of the negligent

defendant even if other defendants are strictly liable. See id
228.

But see Special Project, supra note 183, at 421-24. The authors felt that pure com-

parative fault was preferable in negligence actions because it assigned fault according to a
party's relative ability to avoid the harm. Id
229. Cf, Cameron v. Cameron, 641 S.W.2d 210, 219, 223 (Tex. 1982) (Texas Supreme
Court judicially adopts amendment to community property statutes).
230. 26 Tex. Sup. Ct. J.at 515 (citing Moragne v. States Marine Lines, Inc., 398 U.S.

375, 392 (1979)).
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ments to article 2212a.23 The bill failed due to a lack of a quorum
in the Senate.232 Had the bill passed, a modified system similar to
article 2212a would have been applicable to strict liability actions.
Although inconclusive as to the legislature's wishes in this area, the
proposal of the amendment does indicate that at least some members of the legislature believed a modified system was the most appropriate for products liability.233
In contrast to contribution, it is not clear if indemnity will continue to apply in strict liability actions. If ever there were a doctrine
that forces a manufacturer to bear the total loss, despite being only
partially to blame, it is indemnity.2 34 Bell Helicopter is a clear example of this inequity.235 In Bell Helicopter, if the jury had been
permitted to allocate fault on a comparative basis, it is unlikely that
appellant Bell would have been found totally at fault.236 Yet if indemnity continues to be available, at least using the test of Austin
Road Co. v. Pope,23 7 the total loss will continue to be shifted to the
manufacturer. After Duncan this would occur even though a jury
had found that each tortfeasor was at fault.
The Duncan court sought to free manufacturers from bearing
losses created by others. 23 Therefore, the court must have intended
to change either the test for indemnity or the application of indemnity to strict liability. In B & B Auto Supply, Sand Pit & Trucking
Co. v. Central Freight Lines, Inc., the Texas Supreme Court, after
abolishing indemnity in negligence cases, expressed no opinion on
whether its holding would apply to strict liability actions. 239 B & B
Auto Supply stated that indemnity was not compatible with compar231.
232.

H.J. of Tex., 66th Leg. Reg. Sess. 2723-25 (1979).
S.J. of Tex., 66th Leg. Reg. Sess. 1466 (1979).

233. It could be argued that this proposed amendment illustrates that the legislature
intended a modified system for strict liability. However, because the bill failed in the Senate, this could show a lack of support for such a system.
234. In B & B Auto Supply, Sand Pit & Trucking Co. v. Central Freight Lines, Inc.,
603 S.W.2d 814 (Tex. 1980), the court spoke of indemnity as a doctrine that allowed the total
shifting of responsibility to one party. Id at 817. The court felt indemnity made no sense
when a jury had assessed a percentage of fault to two or more tortfeasors. Id
235. Bell Helicopter Co. v. Bradshaw, 549 S.W.2d 519 (Tex. Civ. App.-Corpus Christi
1979, writ refd n.r.e.).
236. See id In Bradshaw the court of civil appeals was of the opinion that sufficient
evidence existed to support a jury finding of 44% liability to Bell Helicopter. Id
237. 147 Tex. 430, 216 S.W.2d 563 (1949). See supra note 220.
238. 26 Tex. Sup. Ct. J. at 513.
239. 603 S.W.2d at 817.
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ative contribution under article 2212a.21 The B & B Auto Supply
court reasoned that "all or nothing" results make no sense whenever
a jury has assessed percentages of fault to all of the parties. 24 1 Because jury allocation of fault and comparative contribution are now
available in strict liability actions, there ceases to be a sound basis
for continuing to allow indemnity in strict liability actions. Parties
should pay in proportion to their ability to avoid the loss, not ac242
cording to their ability to shift that loss.
If the Texas Supreme Court wanted to prevent a manufacturer
from bearing an undeserved total loss, it should have made it clear
that the indemnity doctrine had been modified in strict liability
cases. In a routine case where a jury has assigned a percentage of
fault to both negligent and strictly liable defendants, indemnity
should no longer be available. But in a "pass-through products"
case, where a retailer or wholesaler's only fault is in innocently distributing a defective product, indemnity should still be available.
By analogy to the vicarious liability exception in B & B Auto Supply, 24 3 the liability of an innocent retailer or wholesaler is derivative. His only fault was in innocently distributing a defective
product. Barring indemnity in a "pass-through product" case would
operate to impose a duty on distributors to search for defects. As a
practical matter, distributors would search for defects because they
fear liability will be imposed upon them for the injuries caused by
the manufacturer's defective product. This would disturb, if not destroy, the normal chain of distribution.
E. Impact on Settlements
In GeneralMotors Corp. v. Simmons, the court held that a nonsettling defendant's right to contribution from the settling defendant
was satisfied by proportionally reducing the final judgment. 2 "4 This
holding was based upon the rule of Palestine Contractors.245 That
approach to contribution seems to be out of harmony with the
240. Id
241. Id
242. See generaly Sales, Contribution andIndemnity Between Negligent and Strictly Liable Torfeasors, 12 ST. MARY'S L.J. 323 (1980) (the author concluded that equitable risk
allocation could only be achieved by adopting comparative fault).
243. 603 S.W.2d at 817. The court made an exception for "purely vicarious" liability.
Id
244. 558 S.W.2d 855, 859 (Tex. 1977).
245. Id
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Duncan decision. Although the supreme court chose not to address
this issue, some kind of comparative reduction should be available. 24 Presently, a cautious attorney for a nonsettling defendant
would be well advised to keep the settlor in the action as a named
defendant. Based upon the jury's assessment of fault, the nonsettlor
should have his damages reduced accordingly.247
Although the rule of Palestine Contractors seems out of harmony with the Duncan system, the court never expressly overruled
it. There is certainly no justification for a pro rata reduction when a
jury is allowed to compare the fault of all the parties involved.248 A
proportionate reduction would waste the work of the jury. Further,
it would negate the major purpose of comparative fault-to establish equitable and rational risk distribution. 24 9 A Palestine Contractors reduction, therefore, should not be available after the Duncan
decision.
Although the Duncan court never hinted of it, a nonsettlor
could ask for apro tanto reduction when the settlor's negligence has
not been submitted to the jury.25 ° Under this type of contribution,
when a settling defendant does not remain in the action as a named
defendant, the amount of the settlement should be subtracted from
the judgment rendered against the nonsettling defendants. 2

1

The

nonsettling tortfeasors should pay only their relative percentages of
the difference. This type of dollar-for-dollar reduction, as well as
other contribution possibilities, was not addressed by the Duncan
246. It is regretable that this question was unanswered because the case provided the
necessary facts to properly address the issue. Because plaintiff Duncan had settled with
defendant Smithson, the supreme court could have explained how contribution rights would
be satisfied.
247. This type of contribution should be applied in a fashion similar to article 2212a,
§ 2(e). The settler's percentage of fault, as determined by the jury, should be completely
released. The nonsettling defendants should then pay according to their own percentages of
fault. Furthermore, the nonsettling defendants should pay without reference to the amount
paid by the settlor. See TEX. REV. CIV. STAT. ANN. art. 2212a, § 2(e) (Vernon Supp. 19821983).
248. Certainly when a jury assesses fault to all the parties, a proportionate reduction is
senseless. However, if the settlor is never joined in the action, no jury allocation of fault will
take place. In such a situation a pro rata reduction is still theoretically possible.
249. 26 Tex. Sup. Ct. J. at 513.
250. This type of contribution should be applied in a fashion similar to article 2212a,
§ 2(d). This would give the nonsettlor the option of deciding whether to join the settlor, by
way of third party practice, or allowing the settlor to remain outside the action. See TEX.
REV. CIv. STAT. ANN. art. 2212a, § 2(d) (Vernon Supp. 1982-1983).
251. See id
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court. However, a similar reduction is available under article
2212a. 2 52 Therefore, this type of contribution could theoretically be
available under a common-law system of comparative fault.
F.

"Mary Carter"Agreements

Another portion of Simmons should also receive considerable
attention after Duncan. That is the portion discussing "Mary
Carter" agreements.2 5 3 The Duncan system of comparative fault
easily lends itself to these agreements. The modified-pure dichotomy, allowing a negligent defendant to escape liability under article
2212a, will motivate many plaintiffs to consider this type of agreement. A wise plaintiff who fears his own degree of negligence approaches or exceeds fifty-one percent will likely enter into such a
mutually beneficial pact with the allegedly negligent tortfeasor. By
giving the allegedly negligent defendant a financial stake in the outcome, both plaintiff and negligent defendant can work together.
This arrangement should allow the plaintiff a greater opportunity to
expand the degree of fault assessed to the manufacturer.
The Texas Supreme Court, either unknowingly or by design,
adopted a system that will cause a proliferation of "Mary Carter"
agreements. 254 This will certainly disrupt the normal adversary
alignment. In such a case the manufacturer will have to match wits
against the plaintiff as well as against the negligent defendant. This
is simply another reason to modify the asymmetrical system adopted
by the Duncan court. Although promoting settlements is the only
purpose served by these agreements, this purpose is viewed favorably by Texas courts.2 55
G.

Application of the Duncan Holding

The Duncan court held that its decision applied prospec252. See Edgar, Procedural Aspects of Settlement: An Overview of Texas Law, 12 ST.
MARY'S L.J. 279, 320-21 (1980).

253. 558 S.W.2d at 856-59 (Simmons involved a settling defendant who had entered into
a "Mary Carter" agreement with the plaintiff). See supra note 68.
254. Some jurisdictions, including Nevada and Wisconsin, have held that these agreements are against public policy. Lum v. Stinnett, 87 Nev. 402, -, 488 P.2d 347, 351 (1971);
Trampe v. Wisconsin Tel. Co., 214 Wis. 210,-, 252 N.W. 675, 677-78 (1934). See generally

Annot., 65 A.L.R.3d 602 (1975) (discussing "Mary Carter" agreements).
255. See Knutson v. Morton Foods, Inc., 603 S.W.2d 805, 808 (Tex. 1980) (the court
stated that encouraging settlement and compromise is in the public interest).
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tively 6 Therefore, its holding did not apply to the parties before
the court but only to cases tried after "the effective date of [the]
decision. '25 7 The prospective application of the Duncan decision
raised a dissent by Chief Justice Pope. 8 In his dissent, Pope argued that Cessna should be allowed to benefit from the new system
of comparative fault. 25 9 He noted that in Sanchez v. Schindler 260 the
court allowed the plaintiff to recover under a rule, establishedin that
case, which allowed recovery under the wrongful death statute for
loss of companionship, society, and mental anguish for the death of
a minor child.2 6 ' In Sanchez the court stated that while the choice
of retrospective or prospective application is within the court's dis-

cretion, 262 "[t]he general rule is that a decision of a supreme court is

to be retrospective in its operation. 2 6 3 However, in both Sanchez
and Duncan, the court noted that a decision may be applied prospectively when considerations of "fairness and policy" dictate prospective application.2 6 4 The Duncan court concluded that
prospective application of its holding would best promote "fairness
and policy" because "litigants and trial courts have justifiably relied
on our discussion of article 2212 and 2212a in Simmons for six
years" ;265 thus, the court made its holding applicable from "the effective date" of the decision.2 66 Obviously, the dissent did not feel
that "fairness and policy" dictated prospective application. Further256. 26 Tex. Sup. Ct. J. at 516.
257. Id
258. Id (Pope, C.J., dissenting in part, concurring in part).
259. Id.
260. 26 Tex. Sup. Ct. J. 353 (Apr. 27, 1983).
261. Id at 356.
262. Id. (citing Storrie v. Cortes, 90 Tex. 283, 38 S.W. 154 (1896)).
263. 26 Tex. Sup. Ct. J. at 356.
264. Id (Sanchez); 26 Tex. Sup. Ct. J. at 516 (Duncan). See also Exparte Hovermale,
636 S.W.2d 828, 835 (Tex. App.-San Antonio 1982, no pet.), which states that whether a
court applies its holding retrospectively or prospectively is "a matter of judicial attitude,
depending on the circumstances of the particular overruling decision involved."
265. 26 Tex. Sup. Ct. J. at 516. The court failed to mention a consideration referred to
by the Sanchez court. In Sanchez the court noted that the decision as to retrospective or
prospective application should hinge, at least in part, on "the ability to foresee a coming
change in the law." 26 Tex. Sup. Ct. J. at 356. Given the judicial requests for legislative
reform of the then existing system of fault allocation made in Simmons, Boatland, and Bell
Helicopter, a valid argument could be made that Cessna should have been able to foresee
the Duncan court's holding. General Motors Corp. v. Simmons, 558 S.W.2d 855, 863 (Tex.
1977); Boatland of Houston, Inc. v. Bailey, 609 S.W.2d 743, 750 (Tex. 1980); Bell Helicopter
v. Bradshaw, 594 S.W.2d 519, 535 (Tex. Civ. App.--Corpus Christi 1979, writ refd n.r.e.).
266. 26 Tex. Sup. Ct. J. at 516.
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more, Chief Justice Pope felt that the case should be remanded
under rule 505 of the Texas Rules of Civil Procedure, 267 which requires a court to remand if "'the justice of the case demands an-

other trial.'

"268

Given the nebulous guidelines of "fairness and policy" and
"what justice demands," the choice between prospective and retrospective application must necessarily be made on an ad hoc basis.
Thus, while it is possible to claim that the Texas Supreme Court, in

allowing retrospective application in Sanchez while denying it in
Duncan, was being inconsistent, it would be improper to classify the
decision as incorrect. The wrong, if any, is in the test for application
and not in the decisions promulgated thereunder.
The Duncan court stated that its holding was to be applied only
to cases tried after "the effective date of this decision, including all
cases remanded for retrial for whatever reason. ' 269 Although no express date accompanied this statement, a close examination of two
recent decisions leads to the conclusion that the "effective date" is
the date of the decision, July 13, 1983.270 Thus, given the court's

statement, it appears that any case going to trial after July 13, 1983,
will be governed by comparative fault, regardless of when the cause
of action arose.27 '
267. TEX. R. Crv. P. 505.
268. 26 Tex. Sup. Ct. J. at 517 (quoting TEX. R. Civ. P. 505) (Pope, C.J., concurring in
part, dissenting in part).
269. 26 Tex. Sup. Ct. J. at 516.
270. In Whittlesey v. Miller, 572 S.W.2d 665 (Tex. 1978), the Texas Supreme Court held
that its decision would apply to the present case and those cases arising after the "effective
date of this decision" (same language as Duncan). Id at 669. In Minyard Food Stores v.
Newman, 612 S.W.2d 198 (Tex. 1980), the court examined the Whittlesey decision. Id
They concluded that the plaintiff's cause of action in Newman arose before "the effective
date of the decision" by making reference to the date of the decision in Whittlesey. Id. at
198-99. Therefore, the phrase "effective date of this decision" found in Duncan should also
refer to the date of the decision.
271. Also, any case that is remanded for retrial and tried after July 13th would appear to
be governed by the Duncan decision. However, it must be noted that, absent fundamental
error, Texas courts do not allow an issue to be raised for the first time on appeal. Pirtle v.
Gregory, 629 S.W.2d 919, 920 (Tex. 1982); Ramsey v. Dunlop, 146 Tex. 475, 479-80, 205
S.W.2d 979, 982-83 (1947). Therefore, cases tried prior to July 13, 1983, that are currently
on appeal will not, upon review by the appellate court, be governed by the Duncan comparative fault system unless the party seeking contribution preserved error at each stage of litigation. See 26 Tex. Sup. Ct. J. at 516 n.10.
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CONCLUSION

In Duncan v. Cessna Aircraft Co. ,272 the Texas Supreme Court
held that in strict liability actions decided after the "effective date"
of its opinion the fault of the plaintiffs, defendants, and third parties
would be apportioned on a comparative basis. A pure system of
fault was adopted and is to be applied to strict liability defendants. 3 The negligent defendant, however, will continue to have his
right to contribution governed by the Texas modified comparative
negligence statute. 274 This statute, article 2212a, will allow a negligent defendant to escape liability when the plaintiff is found to be
fifty-one percent the cause of his own injuries. The manufacturer,
however, will pay for his percentage of fault regardless of the liability assessed against the plaintiff. Despite the lack of symmetry in
the treatment accorded negligent and strictly liable tortfeasors, the
Duncan court made the right choice in adopting a pure system to
cover the manufacturer because a pure system is efficient and provides the greatest possible deterrent effect. However, equity will not
be achieved until this same pure system is extended to cover a negligent tortfeasor named as a defendant in a multi-tort theory cause of
action. Until this extension is made, there should be a proliferation
of "Mary Carter" agreements entered between plaintiffs and negligent defendants.
The Duncan court silently overruled portions of several cases,
including Simmons and possibly Shamrock and McKisson. Also,
the rule of Palestine Contractors should no longer govern a nonsettling tortfeasor's right to contribution. Because the Duncan court
held that the plaintiff's contributory negligence should be a proper
defense in future strict liability cases, any prior cases holding to the
contrary should be overruled.
Besides overruling prior case law, the Duncan decision also cast
doubts about indemnity's application to strict liability cases. The
common-law indemnity doctrine should no longer apply to the typical case involving both negligent and strictly liable tortfeasors, although it should still apply in a "pass-through" products case.
Although the new comparative fault system is a desired result,
it has created and will continue to create confusion in products lia272.
273.
274.

26 Tex. Sup. Ct. J. 507 (July 16, 1983).
Id at 515.
Id
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bility litigation. Most of the confusion surrounds the many questions left unanswered by the supreme court. Imagine the trial judge
forced to rule on a claim for indemnity. After Duncan he will only
be speculating on the applicability of the doctrine. As of the date of
this publication, the Texas Supreme Court had not ruled on a motion for rehearing. If such a request is denied, the unanswered questions will have to be worked out on a case-by-case basis.
Alan L Campbell and
Marcus C. Johnson

