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I. INTRODUCTION

Two Texas statutes authorize declaratory judgment actions that are
often useful in Texas administrative law-the Uniform Declaratory
Judgment Act (UDJA)' and the Administrative Procedure Act (APA).2
This paper will address both, with a focus on the UDJA.
Part II will address declaratory judgments in general, putting the Texas
APA and the UDJA in the national declaratory judgment law context. Part
IHwill address a 2007 United States Supreme Court decision, MedImmune,
Inc. v. Genentech, Inc.3 Medlmmune explains and rejects common
misconceptions about when a court has subject matter jurisdiction to issue
declaratory judgments.4 In particular, a plaintiff does not have to "bet the
farm" by violating a statute, rule, or contract before he can have a
justiciable controversy sufficient for declaratory judgment.5 A threat can
create a justiciable controversy. 6 The threat can be by the government or by
another private party.7
Part IV will address UDJA issues in Texas administrative law
pertaining to statutory construction or statutory validity cases. Two sets of
issues are of special note. First, pending or possible contested cases or
contested case appeals do not necessarily defeat a statutory declaratory

1. TEX. CIV. PRAC. & REM. CODE ANN §§ 37.001-.011 (Vernon 1997 & Supp. 2007).
2. TEX. GOv'T CODE ANN. §§ 2001.001-.902 (Vernon 2000 and Supp. 2007). There are other
Texas declaratory judgment statutes. See id. § 552.3215 (Vernon 2004).
3. 127 S. Ct. 764 (2007).
4. See id.
5. Id. at 775.
6. Id.
7. Id.
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judgment. The Third Court of Appeals in Austin has held that a party may
"maintain a declaratory judgment action under the UDJA requesting a
declaration of the scope of an agency's general statutory authority parallel
to, and simultaneous with, an APA appeal from a specific agency action" in
which the same statutory construction issue has been decided, or while
contested case proceedings involving the issue are pending at the agency. 9
The declaratory judgment remains proper if the declaratory relief sought
genuinely goes to an underlying dispute over an agency's interpretation of
its statutory authority that is broader than overturning the specific contested
case order, provided the broader dispute is ripe.'I
Second, exclusive agency jurisdiction and the resulting requirement of
exhaustion of administrative remedies may or may not deprive a court of
subject matter jurisdiction over a declaratory judgment action." The key is
whether the suit requires fact determinations specific to individual claims
over which the agency has exclusive jurisdiction.12
Part V will briefly address UDJA contract declaratory judgment
actions in Texas administrative law. Recent opinions by the Texas
Supreme Court and Third Court of Appeals in Austin shed light on contract
coverage declaratory
judgments in relation to agency exclusive
13
jurisdiction.
11. DECLARATORY JUDGMENTS: CONCEPTS AND STATUTES
A. The Basic Idea and Special Power ofDeclaratoryJudgment
Declaratory judgment in the United States, like administrative law, is a
creature of statute.' 4 Legislatures enacted administrative procedure acts and
specific regulatory agency statutes to enable the legal system to help
achieve goals to which the common law and equity were considered
inadequate, such as the need for continuous policy-oriented expertise in
rulemaking and in adjudication."
Likewise, legislatures enacted
declaratory judgment statutes to enable the legal system to help achieve
goals to which the common law and equity were considered inadequate,
8. Tex. Mun. Power Agency v. Pub. Util. Comm'n of Tex., 100 S.W.3d 510, 520 (Tex. App.Austin 2003, pet. denied).
9. Id. at 514 (emphasis in original).
10. Id.
11. Tex. Mut. Ins. Co. v. Tex. Dep't of Ins., 214 S.W.3d 613 (Tex. App.-Austin 2003, no pet.).
12. Id.
13. See Blue Cross Blue Shield of Tex. v. Duenez, 201 S.W.3d 674 (Tex. 2006); Tex. Mut. Ins.
Co., 214 S.W.3d at 619.
14. Tex. Mut. Ins. Co., 214 S.W.3d at 620.
15. United States v. Mead Corp., 533 U.S. 218, 218-19 (2001); CenterPoint Energy Entex v. R.R.
Comm'n of Tex., 208 S.W.3d 608, 615 (Tex. App.-Austin 2006, pet. dism'd).
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such as remedies other than money damages or injunctions to prevent
injuries not compensable in damages. 16
Traditional common law and equity remedies have traditional limitsno speculative damages and no injunctive relief for which legal damages
are adequate. 7 Such limitations on remedies might mean that, at common
law or in chancellor's equity courts, a court could not grant any relief in a
particular case.
Even if the limits on traditional remedies applied, there could be a real
and urgent need for adjudication. At times, one needed to be able to get a
declaration before taking the risk of breaching a contract or violating a
statute. The declaratory judgment reform movement solved the common
law and equity remedy limits problem by providing a new statutory remedy:
declaratory judgment.
The federal declaratory judgment statute makes the point clear. When
the statute's own prerequisites are met, the court "may declare the rights
and other legal relations of any interested party seeking such declaration,
whether or not further relief is or could be sought."'18 The Texas UDJA
statute is equally clear. A Texas court "has power to declare rights, status,
and other legal relations whether or not further relief is or could be
claimed."' 9 The great power, then, of declaratory judgment is its focus on
the adjudication of disputed law and clarifying the respective rights and
duties of the parties.
B. The UDJA Reform Movement
The Texas UDJA is codified at Chapter 37 of the Texas Civil Practices
and Remedies Code. It arose out of a national declaratory judgment reform
movement in the 1920s, led by Edwin Borchard, a professor at the Yale
Law School. 20 By 1934, thirty states adopted a model state UDJA, and that
year President Franklin D. Roosevelt signed the federal Declaratory
Judgment Act into law. 2' The key step in the success of the declaratory
judgment movement came in 1933, when the United States Supreme Court

16.
17.

Steffel v. Thompson, 415 U.S. 452, 466 (1974).
See DAN B. DOBBS, HANDBOOK ON THE LAW OF REMEDIES 108, 150-51 (West Pub. 1973).

18. 28 U.S.C. § 2201(a) (2005) (emphasis added).
19. TEX. Civ. PRAc. & REM. CODE ANN. § 37.003(a) (Vernon 1997) (emphasis added).
20. Pete Schenkkan, Texas Administrative Law: Trials, Triumphs, and New Challenges, 7 TEX.
TECH. ADMIN. L. J. 288, 311-13 (2006). Professor Borchard advocated enactment of federal and state
declaratory relief statutes in a series of speeches and papers. See Edwin M. Borchard, The Uniform Act
on Declaratory Judgments, 34 HARV. L. REV. 697 (1921); Edwin M. Borchard, The Declaratory
Judgment in the United States, 37 W. VA. L. Q. 127 (1931); Edwin M. Borchard, The Uniform
DeclaratoryJudgments Act, 18 MINN. L. REv. 239 (1934).
21. Schenkkan, supra note 20, at 311-12.
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reversed itself and upheld the constitutionality of declaratory judgments.22
Until then, American courts tended to believe that, unless a party sought
damages or injunctive relief, the party did not have a justiciable case or
controversy and the court had no jurisdiction.23 These courts were making
what philosophers call a "category mistake," in that courts mixed up the
answer to a question in one category, remedy law, with the answer to a
question in an entirely different category, subject matter jurisdiction.24 For
subject matter jurisdiction, as opposed to remedy law, the key issue is
whether there is a case or controversy, or in Texas, its constitutional
equivalent.25
Although Texas adopted the UDJA in 1943, it took time for Texas
courts to become comfortable issuing declaratory judgments.2 6 It took the
Texas Supreme Court's 1994 decision in Texas EducationAgency v. Leeper
to focus the administrative law bar's attention on the UDJA for use in
litigation with state agencies.2 7
C. The Texas APA DeclaratoryJudgment Statute
The Texas APA declaratory judgment action is codified at section
2001.038 of the Texas Government Code.28 The Texas APA is based on a
model state APA that dates back to the federal administrative law
revolution of the 1930s and 1940s. 29 Texas made some changes to the
model state APA when it enacted the Texas APA in 1975 .3 0 The Texas
legislature has made some additional changes to the APA sitice 1975, some
of which are important to Texas APA declaratory judgments. 3 1
Where the UDJA addresses rights under statutes (and contracts and
wills) generally, the APA authorizes two specific declaratory judgments,
one concerning the validity and the other the applicability of an
administrative agency rule.32 This special administrative law focus and
mandatory Travis County venue 33 mean that administrative law
practitioners with state agencies, at the attorney general's office, and in
private practice, Travis County district judges, and Third Court of Appeals
22.
23.
24.

Nashville, C. & St. L. Ry. v. Wallace, 288 U.S. 249 (1933).
Id. at 264-65, 348.
See GILBERT RYLE, THE CONCEPT OF MIND 18-23 (University of Chicago Press 1949).

25. See discussion infra Part B.A.
26. See Robert W. Calvert, DeclaratoryJudgments in Texas - Mandatory or Discretionary?, 14
ST. MARY'S L. J. 1 (1982).
27. See 893 S.W.2d 432, 447 (Tex. 1994) (Gonzalez, J., concurring).
28. TEx. GOV'T CODE ANN. § 2001.038 (Vernon 2000).
29. Schenkkan, supra note 20, at 294-95, 302-08, 324-29.
30. Id. at 304-05.
31. Id. at 325-28.
32. § 2001.038(a).
33. Id. § 2001.038(a)-(b).
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justices, have all become familiar with the uses and limits of declaratory
judgment in the Texas APA. A brief summary of Texas APA declaratory
judgment actions that have been used in some recent matters, however, may
be helpful for contrast with the UDJA discussion that follows.
Rule validity challenges can be of several kinds: to the
constitutionality of the rule, to whether the rule is authorized under and
consistent with an agency's statutory authority, and to whether an agency
complied with the Texas Government Code and other procedural
requirements in adopting the rule, especially to the agency's reasoned
justification for the rule.34
Rule applicability challenges are also very useful. In Hospitals v.
Continental Casualty Co., 35 the Third Court of Appeals upheld a
declaratory judgment that a Texas Workers' Compensation Commission
(TWCC) rule requiring medical fee disputes be filed within one year of the
date of service applied to hospital claims for additional reimbursements
above levels set out in the agency's 1992 fee rule.36 Hospitals filed 20,000
disputes between 1997-98 after the 1992 fee rule was held invalid for lack
of sufficiently reasoned justification.37 Continental Casualty and other
insurers filed a declaratory judgment action after Administrative Law Judge
Henry D. Card issued a threshold legal ruling that the one-year rule did not
apply to such disputes.38 Judge Card abated his proceedings pending the
declaratory judgment action. 39 The declaratory judgment that the one-year
rule did apply eliminated roughly eighty-five percent of the disputes.40
Another important rule applicability declaratory judgment case
addressed the substantive law controlling those hospital claims that were
not time-barred. In All Saints Health System v. Texas Workers'
Compensation Commission,4 ' the Third Court of Appeals upheld a
declaratory judgment that the agency's default rule on how fees should be
set for services for which no specific fee rule applied would control, instead
of an earlier expired hospital fee rule.4 2 This declaratory judgment in effect
upheld another one of Judge Card's threshold legal rulings, and meant that,
when he proceeded to the merits of the live disputes, the parties knew what

34. Patients Advocates of Tex. v. Tex. Workers' Comp. Comm'n, 80 S.W.3d 66, 80-81, 75, 72-73
(Tex. App.-Austin 2002, pet. granted), aff'd in part,rev 'd in part, 136 S.W.3d 643 (Tex. 2004).
35. 109 S.W.3d 96, 100-01 (Tex. App.-Austin 2003, pet. denied).
36. Id.
37. Id. at 98.
38. Id. at 99.
39. Id.
40. See All Saints Health Sys. v. Tex. Workers' Comp. Comm'n, 125 S.W.3d 96, 101-02 (Tex.
App.-Austin 2003, pet. denied).
41.

Id.

42.

Id. at 98.
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the controlling legal standards were and could focus their evidence
accordingly.
Section 2001.038 of the government code provides that the plaintiff
can proceed whether or not the plaintiff is also pursuing a contested case
involving the same issues.43 Hospitals and All Saints demonstrate this use.
HI. THE MEDIMMuNE DECLARATORY JUDGMENT DECISION
In 2007, the United States Supreme Court issued its first opinion in
many years on the fundamentals of declaratory judgments: Medlmmune,
Inc. v. Genentech, Inc.44 Seven Justices joined Justice Scalia's majority
opinion, a5 leaving Justice Thomas as the lone dissenter.46 Thus, when any
question of the Texas UDJA law arises, Medlmmune represents a good
place to begin research for the most authoritative federal answers.
For Texas administrative lawyers, however, there is one important
qualification to remember. Medlmmune involved the federal Declaratory
Judgment Act.47 The Texas UDJA states that it shall be interpreted and
construed "to harmonize, as far as possible, with federal laws and
' 48
regulations on the subject of declaratory judgments and decrees.
Therefore, if an issue arises under the Texas UDJA or the Texas APA,
instead, one must check carefully to see if the Texas UDJA, the Texas APA
or some other state constitutional, statutory, or case law yields an answer
that cannot be harmonized with federal declaratory judgment law.
A. Medlmmune on DeclaratoryJudgment Jurisdiction
"There was a time," the Supreme Court noted, "when this Court
harbored doubts about the compatibility of declaratory-judgment actions
with Article III's case-or-controversy requirement .... We dispelled those

doubts, however, in" a 1933 decision. 49 "The federal Declaratory Judgment
Act was signed into law the following year, and we upheld its
constitutionality in" a 1937 decision. 50 The federal Declaratory Judgment
Act applies by its terms in a case of actual controversy, and the Court held

43. TEX. GOV'T CODE ANN. § 2001.038(d) (Vernon 2000).
44. 127 S.Ct. 764 (2007).
45. Id. at 767.
46. Id. at 777-82 (Thomas, J., dissenting). Justice Thomas based his dissent largely on
characterizations of the facts of the case that the other Justices rejected. See id.
47. Id. at 767.
48. TEX. CIV. PRAC. & REM. CODE ANN. § 37.002(C) (Vernon 1997).
49. Medlmmune, 127 S.Ct. at 771.
50. Id.
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in 1937 that this "refers to the type of 'Cases' and 'Controversies' that are
justiciable under Article III."'
So what cases or controversies are justiciable under Article III and thus
count as actual controversies for federal Declaratory Judgment Act
purposes? The Supreme Court acknowledged that its cases "do not draw
the brightest of lines between those declaratory-judgment actions that
satisfy the case-or-controversy requirement and those that do not., 52 One
Supreme Court formulation of the subject matter jurisdiction test for
declaratory judgment is
that the dispute be "definite and concrete, touching the legal relations of
parties having adverse legal interests"; and that it be "real and substantial"
and "admi[t] of specific relief through a decree of a conclusive character,
as distinguished from an opinion advising what the law would be upon a
hypothetical state of facts." 53
In another formulation of the subject matter jurisdiction test for
declaratory judgment, the Court stated it examines "'whether the facts
alleged, under all the circumstances, show that there is a substantial
controversy, between parties having adverse legal interests, of sufficient
immediacy 54and reality to warrant the issuance of a declaratory
judgment."
B. Standing andRipeness ControlJurisdiction
As a practical matter, the question of justiciability of a declaratory
judgment action arises precisely when and for the same reason a plaintiff
needs a declaratory judgment action. A plaintiff wants to know what the
law is, without taking whatever action might make it unmistakably clear
that there is a real dispute by prompting someone else to file a lawsuit
seeking common law, equitable, or statutory remedies against the plaintiff.
By filing a declaratory judgment action instead of taking that risk, a
plaintiffs "own acts, in other words, eliminate the imminent threat of
harm."55 They do not eliminate, however, the justiciable controversy.
In MedImmune, Plaintiff was a patent licensee whose contract with the
licensor provided for payment of royalties.56 Plaintiff thought a specific
patent held by the licensor was invalid, and, in any event, that its product

51.
52.
53.
54.
55.
56.

Id. at 771.
Id.
Id. (citation omitted).
Id. (citation omitted).
Id. at 772.
Id. at 767.
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did not infringe licensor's patent.5 7 The stakes, if Plaintiff was wrong, were
high because patent infringement without payment of royalties would
expose it to treble damages, payment of attorney's fees, and it could be
enjoined from selling its own product, which "accounted for more than 80
percent of its revenue from sales since 1999.,,58 Plaintiff paid royalties, but
sued for declaratory judgment that it was not required to do so, arguing that
licensor's patent was invalid and Plaintiff's product did not infringe it.
The Court stated in a footnote that the justiciability question that arises
when a party seeking declaratory relief is himself preventing the
complained-of injury can be examined through terms of standing or
ripeness.59 Defendants recognized that both those issues required resolving
the same question in the case.60
Justice Thomas had difficulty with the notion that Plaintiff-licensee
did not have to refuse to pay royalties and risk the consequences of that
decision to have standing and a ripe controversy to sue the licensor for a
declaration that the patent in question was invalid and not covered by the
contract. 6 ' For eight justices, however, "'the declaratory judgment
62
procedure is an alternative to pursuit of the arguably illegal activity."'
The fact that Plaintiff refrained from risking the arguably illegal activity
"did not preclude subject-matter jurisdiction because the threat-eliminating
behavior was effectively coerced., 63 "The dilemma posed by that coercion
-putting the challenger to the choice of abandoning his rights or risking
prosecution-is 'a dilemma that it was the very purpose of the [federal]
Declaratory Judgment Act to ameliorate. '64
The citations used in MedImmune are noteworthy for administrative
law purposes. MedImmune's key case on declaratory judgment standing is
a leading administrative law case on standing, Lujan v. Defenders of
Wildlife.65 MedImmune's key case on declaratory judgment ripeness is a
leading administrative
law case on ripeness-Abbott Laboratories v.
66
Gardner.

57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

Id. at 768.
Id.
Id. at 772 n.8.
Id.
See id. at 777 (Thomas, J.,
dissenting).
Id. at 772 (citation omitted).
Id. (quoting Steffel v. Thompson, 415 U.S. 452, 480 (1974)).
Id. at 773 (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 152 (1967)).
504 U.S. 555 (1992).
387 U.S. 136 (1967).
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C. Against the Government, You Don't Have to Bet the Farm
In many declaratory judgment cases where standing or ripeness are at
issue, the coercive threat that the plaintiff seeks to resolve by declaratory
judgment is threatened governmental action. In the oldest case cited by the
MedImmune Court, for example, "the State threatened the plaintiff with
forfeiture of his farm, fines, and penalties if he entered into a lease with an
alien in violation of the State's anti-alien land law., 67 Further, the Court
"did not require, as a prerequisite to testing the validity of the law in a suit
for injunction, that the plaintiff bet the farm, so to speak, by taking the
violative action. 6 8
In the administrative law context, potential governmental action is
often the threat whose validity a plaintiff should not have to "bet the farm"
to test. In Abbott Laboratories,the Food and Drug Administration (FDA)
adopted rules governing labeling of prescription drugs; manufacturers filed
a pre-enforcement declaratory and injunctive challenge in response. 69 The
federal district court declared that the FDA went beyond its statutory
authority in promulgating the rules and enjoined the FDA from
enforcement.70 The Third Circuit Court of Appeals reversed without
reaching the merits, holding both that the FDA statute precluded preenforcement review and that there was no "case or controversy" until the
FDA took enforcement action.7'
The United States Supreme Court reversed and remanded for
consideration of the merits.7 2 As to the statute, the Court noted that it had
held that the federal APA's "'generous review provisions' must be given a
'hospitable' interpretation," 73 and therefore "only upon a showing of 'clear
and convincing evidence' of a contrary legislative intent should the courts
restrict access to judicial review. 74 The Court found no such evidence in
the Food and Drug Act and its history. 75
In Abbott Laboratories,the Court considered whether there was a case
or controversy to be a question of ripeness, "best seen in a twofold aspect,
requiring us to evaluate both the fitness of the issues for judicial decision
and the hardship to the parties of withholding court consideration., 76 The
Court noted that the issues were essentially legal (both sides had moved for
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.

Id. (citing Terrace v. Thompson, 263 U.S. 197 (1923)).
Id. at 772.
Abbott Labs., 387 U.S. at 138.
Id. at 139.
Id.
Id. at 156.
Id. at 141 (citing Shaughnessy v. Pedreiro, 349 U.S. 48, 51 (1955)).
Id. at 141 (citing Rusk v. Cort, 369 U.S. 367 (1962)).
Id. at 142.
Id. at 149.
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summary judgment) and final enough for judicial decision. 7 As to
hardship, the regulations gave the agency "authoritative interpretation of a
statutory provision that has a direct effect on the day-to-day business of all
prescription drug companies; its promulgation puts petitioners in a dilemma
that it was the very purpose of the Declaratory Judgment Act to
ameliorate., 78 "Where the legal issue presented is fit for judicial resolution,
and where a regulation requires an immediate and significant change in the
plaintiffs' conduct of their affairs with serous penalties attached to
noncompliance," the Court explained more generally, "access to the courts
under the Administrative Procedure Act and the Declaratory Judgment Act
or some other unusual
must be permitted, absent a statutory bar
79
circumstance, neither of which appears here.
D. Against Private Threats, You Don 't Have to Bet the Farm
Declaratory judgment cases where the threat is of potential
government prosecution are of obvious relevance to administrative law.
But often the threat, at least in its most direct and unequivocal form, is of
potential suit by another private party.
The Texas Attorney General sometimes argues that if some other
private party merely construes, applies, or threatens to construe or apply
the statute or rule against the declaratory judgment plaintiff but the agency
itself has not yet taken a position, the case is not ripe or the plaintiff must
exhaust administrative remedies.80 Texas courts generally reject such
arguments.8 '
MedImmune addressed the applicability of the Declaratory Judgment
Act in circumstances where a "plaintiff's self-avoidance of imminent injury
is coerced by threatened enforcement action of a privateparty rather than
the government., 82 The threat in Medlmmune of a patent infringement suit
by the private-party-licensor caused lengthy analysis by the Court.8 3 It gave
a short, unequivocal statement relevant to this purpose: "Article III does not
favor litigants challenging threatened government enforcement action over
litigants challenging threatened private enforcement action. '84

77.
78.
79.

Id. at 149-50.
Id. at 152.
Id. at 153.

80. See discussion infra Part IV.
81. See, e.g., Texas Mut. Ins. Co. v. Texas Dep't of Ins., 214 S.W.3d 613 (Tex. App.-Austin
2006, no pet.); see discussion infra part IV.
82. 127 S. Ct. at 773 (emphasis in original).
83. See id. at 773-75 nn.9-12.
84. Id. at 775 n.12 (emphasis in original).
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E. DeclaratoryJudgment Merits Versus Jurisdiction
The declaratory judgment merits and the court's subject matter
jurisdiction to decide the merits provide another source of confusion. In
MedImmune, and similar to other declaratory judgment actions, Defendant
argued that suit is precluded for what amounted to merits reasons.8 5 After
noting the weakness of the argument, the Court held that the argument's
validity vel non did not matter to subject matter jurisdiction.86 Instead, "the
consequence [of a valid argument of that type] would be that respondents
win this case on the merits-not that the very genuine [declaratory
judgment] 87dispute disappears, so that Article I jurisdiction is somehow
defeated.,
F. FederalDeclaratoryJudgment is Discretionary-Texas'sis Not
MedImmune highlights one potentially important feature of the federal
Declaratory Judgment Act that is different from the Texas UDJA. The
federal act provides a court with discretion over use of declaratory
judgments.88 Courts have understood the text as conferring federal courts
"'unique and substantial discretion in deciding whether to declare the rights
of litigants."' 89 Exercise of this discretion means assessing the applicable
equitable, prudential, and policy arguments on the facts of the specific
case.

90

The Texas UDJA does not contain similar discretionary language. 9'
Instead, the Texas UDJA says first that the court has power to declare
rights. 92 "A person interested under a deed, will, [or] written
contract,... whose rights, status, or other legal relations are affected by a
statute ... may have determined any question of construction or validity
arising under the instrument [or] statute., 93 "The court may refuse to render
or enter a declaratory judgment or decree if the judgment or decree would
not terminate the uncertainty or controversy giving rise to the proceeding,"

85. Id. at 775-77.
86. Id.
87. Id. at 776. For a Texas case similarly distinguishing statutory construction declaratory
judgment standing from the statutory construction merits, see Farmers Tex. County Mut. Ins. Co. v.
Romo, No. 03-06-00335-CV, 2008 WL 1753566 (Tex. App.-Austin April 15, 2008, no pet. h.).
88. Id. (citing 28 U.S.C. § 2201(a) (2005)).
89. Id. (quoting Wilton v. Seven Falls Co., 515 U.S. 277, 286 (1995)).
90. Id.at 777.
91. See TEx. Civ. PRAC. & REM. CODE ANN.§ 37.008 (Vernon 1997).
92. Id. § 37.003(a).
93. Id. § 37.004(a).
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but the statute does not authorize the court to refuse, as a matter of
discretion, ruling on the declaratory judgment merits.94
Although some had questioned whether declaratory judgment
authority in Texas was mandatory or discretionary, 95 the Third Court of
Appeals has held that if a statutory construction dispute meets justiciable
controversy requirements, and a declaratory judgment will resolve the
controversy, a district court "is duty-bound to declare the rights of the
parties. 96
IV. STATUTORY CONSTRUCTION AND VALIDITY OF UDJA ACTIONS IN
TEXAS ADMINISTRATIVE LAW

Unlike the APA, use of the UDJA is not limited to administrative law
and contains no Travis County venue restriction. 97 For these and other
reasons, Texas agencies and administrative lawyers have had fewer
occasions to become familiar with the full range of UDJA litigation, as
compared to the Texas APA. For similar reasons, Travis County district
judges and Third Court of Appeals justices account for less of UDJA
statutory declaratory judgment case law than they do of Texas APA
declaratory judgment case law.
Disputes over statutory construction and statutory validity are the main
administrative law uses of the UDJA. Statutory construction and validity
disputes are often ideally suited to declaratory judgment actions. The issues
may be of pure law. If facts are relevant, they are likely to be general, and
may be undisputed. A single declaratory judgment against the relevant
government agency or official may resolve an entire array of existing or
threatened controversies. Before bringing action, a plaintiff must join or
notify the appropriate governmental entities, which may include the
attorney general.98 Assuming proper notice, the UDJA waives sovereign
immunity for the declaratory judgment and for possible payment of

94. Id. § 37.008.
95. See, e.g., Calvert, supra note 26.
96. Pub. Util. Comm'n of Tex. v. City of Austin, 728 S.W.2d 907, 910 (Tex. App.-Austin 1987,
writ ref'd n.r.e.).
97. Compare TEX. GOV'T CODE ANN. § 2001.038(a)-(b) (Vernon 2000) (mandating filing of a
declaratory judgment in a Travis County district court), with TEX. Civ. PRAC. & REM. CODE ANN.
§§ 37.001-011 (a) (Vernon 1997 & Supp. 2007) (containing no venue-specific limiting language).
98. Tex. Educ. Agency v. Leeper, 893 S.W.2d 432, 446 (Tex. 1994). Leeper did not address a
number of important questions in Texas administrative law regarding when a party can and cannot use a
UDJA statutory declaratory judgment action, specifically in relation to a regulatory regime: exclusive
jurisdiction, exhaustion of administrative remedies, primary jurisdiction, standing, and ripeness. See id.
James Bailey discussed many of these issues in an article published in this Journal in 2006. James
Bailey, Use of DeclaratoryJudgments to Review Agency Action, 7 TEX. TECH ADMIN. L. J. 71 (2006).
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attorneys' fees. 99 However, the UDJA does not waive the state's sovereign

immunity on contract disputes. 1°
This article will focus next on Texas Municipal Power Agency v.
Public Utility Commission of Texas (Municipal Power), in which the Third
Court of Appeals held that contested cases or contested case appeals are not
necessarily fatal to a UDJA or APA declaratory judgment action.'O This
article will then address the exclusive and primary agency jurisdiction
limits on court actions that the Texas Supreme Court enforces by issuing
writs of mandamus, and the proper applicability of those exclusive and
primary jurisdiction limits to administrative law declaratory judgment
actions.
A. UDJA Cases Can ProceedWhile Related Contested Cases or Contested
Case Appeals Are Pending
May a UDJA statutory construction declaratory judgment action
plaintiff proceed while related contested cases or contested case appeals
involving the same statutory construction issue are pending? The answer is:
Yes. The leading case is MunicipalPower.
The Public Utility Commission of Texas (PUC) ruled against the
Texas Municipal Power Agency (TMPA) and in favor of the City of Bryan
in three separate contested case wholesale transmission rate orders. 0 2 In
addition to appealing each contested case order, the TMPA, in the same
pleadings, sought a UDJA declaration that the PUC's statutory authority did
not extend to regulating the rates that TMPA charged the City of Bryan or
its other three city customers. 10 3 The PUC and City of Bryan filed pleas to
the jurisdiction, which the trial court granted.' 4 In an opinion by the late
05
Justice Mack Kidd, the court of appeals reversed.1
Five holdings are important to Texas administrative law. A party may
combine a UDJA action with an appeal of a contested case order that
involves the same statutory construction issue. A party may obtain
declaratory relief that does not duplicate administrative appeal remedies but
goes beyond invalidating specific contested case orders to an underlying
statutory controversy. A party can file a UDJA action before a contested
case appeal would be timely because the ongoing agency proceedings have
99. See Leeper, 893 S.W.2d, at 446; see also TEX. CIv. PRAC. & REM. CODE ANN § 37,006
(explaining the proper notification standards).
100. Tex. Logos, L.P. v. Tex. Dep't of Transp., 241 S.W.3d 105, 123 (Tex. App.-Austin 2007, no
pet.).
101. 100 S.W.3d 510, 520 (Tex. App.-Austin 2003, pet. denied).
102. Id. at 513.
103. Id. at 514.
104. Id. at 513.
105.

Id.
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no effect on the UDJA. Standing, ripeness, and mootness standards control
whether the declaratory judgment action presents a justiciable controversy.
Finally, these holding are applicable to both the Texas APA and the UDJA.
1. Combining UDJA Action with an Appeal of a Contested Case Order
While its contested case appeal (three cause numbers, one hearing)
was pending, the TMPA "amended its petition to add a UDJA action,
asking the trial court to construe... the statute granting the [PUC]'s
authority to set wholesale transmission rates."'' 0 6 The court of appeals
framed the issue as: "may [the TMPA] maintain a declaratory judgment
action under the UDJA requesting a declaration of the scope of an agency's
general statutory authority parallel to, and simultaneous with, an APA
appeal from 10 7a specific agency action? We answer this issue in the
affirmative."'
The court explained that "a separate cause of action under the UDJA is
an appropriate vehicle to resolve an underlying dispute
based on an
08
agency's interpretation of its own statutory authority."'
2. UDJA DeclaratoryRelief Beyond Administrative Remedies
The key question in deciding whether a UDJA action can proceed in
tandem with administrative proceedings turns on whether the declaratory
relief sought merely duplicates the remedies in the APA appeal from
specific contested case orders. °9 The court held that the UDJA action was
proper because it would resolve not only the validity of the three orders, but
also resolve "the underlying controversy revisited in all three [PUC]
orders."" 0 The underlying controversy in Municipal Power was whether
the PUC had the requisite statutory authority to enter an order like the one it
did against the TMPA "in any ratemaking process, past, present, or
future.""' The TMPA sought declaratory relief under the UDJA "to
determine the [PUC]'s general authority to adjudicate the underlying

dispute."'

12

The Texas Supreme Court emphasized the importance of whether the
declaratory relief truly is broader than the contested case relief when it
recently ruled on issues arising out of the same case, after the trial court had
106.
107.
108.
109.
110.

Id. at 514.
Id. (emphasis in original).
Id. at 519.
Id.
Id. at 519-20 (emphasis in original).

Ill.
112.

Id. at 519.
Id.
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ruled on remand and the Third Court of Appeals had issued a 2004 opinion
on appeal from that order." 3 Reversing the Third Court on the merits, the
Texas Supreme Court ruled in TMPA's appeals that the agency lacked
authority to set wholesale electric transmission rates for a municipally
owned utility. The Court was then faced with the question of what to do
with the declaratory judgment action. It strongly emphasized that if all the
declaratory judgment action does is duplicate the relief available in some
other pending court case, a UDJA action is not available.' 14 Noting that in
its 2004 opinion the Third Court of Appeals had termed the request for
declaratory relief "unnecessary and redundant," the Texas Supreme Court
found itself "unable to determine whether [the Third Court had] considered
the merits of the declaratory judgment claims, which the court previously
characterized as distinct from and not duplicative of the claims for judicial
review of commission orders," and remanded the declaratory judgment
claims to the court of appeals." 5
Texas Court Reporters Certification Board. v. Esquire Deposition
Services, L.L.C. (Esquire) illustrates what happens when the declaratory
judgment relief sought only duplicates the relief sought in the contested
case. 1 16 Esquire Deposition Services' declaratory judgment action
effectively only determined whether a court prohibits a particular court
reporting contract containing a long-term volume discount under existing
statutes and rules, while the same issue was pending in a disciplinary
proceeding involving the same contract.' 1 7 The court dismissed the action
8
for lack of subject matter jurisdiction.'"
3. UDJA DeclaratoryRelief Timely Before Contested Case Appeal
The Municipal Power court noted, "Both sides cite our decision in
Public Utility Commission v. City ofAustin ... ."'9 In that case, while the
PUC was engaged in a case to set the City of Austin's rates, the City filed a
UDJA action challenging the lack of adequate standards in the statute. 2 °
"This Court ruled that the ongoing agency proceedings had no effect on the
city's UDJA action for interpretation of the [PUC]'s statutory authority." 12'
113. Tex. Mun. Power Agency v. Public Utility Comm'n of Tex., Nos. 04-0751, 04-0752, 2007 WL
4357538 (Dec. 14, 2007), reversing 150 S.W.3d 579 (Tex. App.-Austin 2004).
114. Tex. Mun.Power,2007 WL 4357538 at *11-*12.
115. Id.
116. 240 S.W.3d 79 (Tex. App.-Austin 2007, no pet.).
117. Id. at 93.
118. Id. at 93-94.
119. Tex. Mun. Power, 100 S.W.3d at 518.
120. Pub. Util. Comm'n of Tex. v. City of Austin, 728 S.W.2d 907, 908-09 (Tex. App.-Austin
1987, writ refused n.r.e.).
121. Tex. Mun.Power, 100 S.W.3d at 518.
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4. UDJA JusticiableControversy Standards

Often the justiciability issue in a UDJA case is whether the plaintiff
has standing. 122 In a footnote, the court explained what is meant by
standing: "(1) a real controversy exists between the parties' 23
and (2) the entire
controversy may be determined by a judicial declaration." 1
On other facts, the justiciability question is whether the case is ripe.
Texas has adopted 124 the federal test established in Abbott Laboratories
where a court weighs, against the harm of waiting, the fitness of the issue
for judicial resolution on a generalized basis, considering the likelihood and
likely usefulness of further case-specific
factual development and specific
25
application of agency expertise.
On still other facts, the justiciability question is whether the case is
moot. 126

In some circumstances, the justiciability question may be one

peculiar to the type of controversy and defendant, such as whether an action
seeking declaratory judgment that a school funding statute violated a state
constitutional
spending cap provision presented a non-justiciable political
27
1
question.
Esquire further shows the importance of the ripeness test.' 28 In that
case, Plaintiffs declaratory judgment action reached the issue of whether
any contract containing a long-term volume discount violated the statutory
prohibition-an issue much broader than that posed in the disciplinary
proceeding. 29a With the exception, however, of the specific contract at
issue in the disciplinary action, Plaintiff had no ripe dispute with the Board
over long-term volume discounts. 30 The facts of different contracts may
improve judicial judgment of whether the Board has statutory authority to
regulate or prohibit long-term volume contracts.' 3' Thus, "to the extent it is
not entirely subsumed within the Board's exclusive subject matter

122. Id.
123. Id. at 518-19 n.6.
124. See, e.g., Perry v. Del Rio, 66 S.W.3d 239, 249-50 (Tex. 2001); Patterson v. Planned
Parenthood of Houston & Se. Tex., 971 S.W.2d 439, 443 (Tex. 1998).
125. Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967).

126. See, e.g., Tex. Health Care Info. v. Seton Health Plan, 94 S.W.3d 841, 846-47 (Tex. App.Austin 2002, pet. denied) (discussing mootness in the context of declaratory judgments).
127. See Hendee v. Dewhurst, 228 S.W.3d 354, 369-73 (Tex. App.-Austin 2007, pet. denied); see
also Hendee v. Dewhurst, No. 03-07-00462-CV, 2008 WL 901029 (Tex. App.-Austin Apr. 2, 2008, no
pet. h.) (addressing standing, mootness and the merits following remand).
128. 240 S.W.3d 79, 93 (Tex. App.-Austin 2007, no pet.).
129. Id. at 90.
130. Id.at91.
131. Id. at 93.
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jurisdiction," the Plaintiff's declaratory judgment action was held not
32
ripe.'
5. EqualApplicability to the UDJA and the APA
The Third Court of Appeals held that its holdings in its 2003
Municipal Power decision apply equally to both UDJA and APA
declaratory judgment actions. 133 The PUC asked the Third Court of
Appeals "to read any references to the UDJA in City of Austin as obiter
dicta" because, as it argued, that opinion "focused primarily on the APA
declaratory judgment remedy in its analysis."'' 34 However, the court read
"City of Austin to apply unambiguously to declaratory judgment actions
' 35
brought under both the APA and the UDJA, without differentiation."'
B. Agency Exclusive or PrimaryJurisdictionas Bar to CourtJurisdiction
The holding in Municipal Power means that many statutory
construction UDJA and rule validity or applicability APA declaratory
judgment actions can proceed despite the pendency of contested case
hearings or of appeals from contested case orders. 36 We know, however,
from cases not involving the UDJA or the APA declaratory judgment action
that a court may lack subject matter jurisdiction because an agency has
exclusive jurisdiction. 37 Indeed, mandamus may lie to require the court to
dismiss such a court case. A leading Texas
Supreme Court opinion to that
38
effect is In re Entergy Corp. (Entergy)1
The Texas Supreme Court held in Entergy that the PUC had exclusive
jurisdiction to determine a dispute over a settlement agreement between its
staff and Entergy, embodied in a PUC order. 139 As a result, the court
conditionally issued a writ of mandamus to prevent a trial court from going
40
forward with what Entergy customers contended was a contract action.
In addition to the hardship on Entergy of a court trial where there was no
subject matter jurisdiction, "permitting a trial to go forward would interfere
with the important legislatively mandated function and purpose of the
132. Id. For a lengthy analysis of hotly disputed questions of standing and ripeness, compare the
majority and dissenting opinions in Tex. Dep't of Ins. v. Reconveyance Servs., Inc., 240 S.W.3d 418
(Tex. App.-Austin 2007, pet. filed).
133. Tex. Mun. Power, 100 S.W.3d 510, 519 (Tex. App.-Austin 2003, pet. denied).
134. Id. n.7.
135. Id.
136. Id. at 518-20.
137. In re Entergy Corp., 142 S.W.3d 316, 321 (Tex. 2004).
138. Id.
139. Id. at 323-24.
140. Id. at 324.
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would be a
PUC .... [T]he judicial appropriation of state agency authority
4'
clear disruption of the 'orderly processes of government.""
In a recent case, In re Southwestern Bell Telephone Co., L.P.
(Southwestern Belt), the Texas Supreme Court applied the same logic to a
situation where the PUC's jurisdiction was only primary and not
exclusive.142 The court conditionally issued a writ of mandamus to require
abatement of a court case in which competing local exchange carriers
brought tort, Texas Deceptive Trade Practices 43Act, and antitrust claims
based on PUC-approved "arbitration" contracts.
Both cases show that agency exclusive jurisdiction or agency primary
jurisdiction can justify mandamus to block a court case from proceeding.
Municipal Power and City of Austin both show that an UJDA or APA
declaratory judgment action raising statutory or rule construction and
validity issues can proceed despite pending agency contested cases
involving those issues. Does exclusive jurisdiction or primary jurisdiction
ever apply to prevent a UJDA or APA declaratory judgment action raising
statutory or rule construction and validity issues from proceeding? If so,
when and why?
C. DeclaratoryJudgmentDespite Agency Exclusive or Primary
Jurisdiction
Some answers may be found in a 2006 per curiam opinion by the
Texas Supreme Court in CameronAppraisalDistrictv. Rourk,'44 and others
in a classic administrative law context in a footnote in Justice Puryear's
Texas Workers' Compensation
opinion for the Third Court of Appeals in
14 5
Commission v. East Side Surgical Center.
In Rourk, Plaintiffs were taxpayers that brought a constitutional
challenge to tax assessments on trailers, seeking to have set aside past
individual assessments. 46 However, they had waited too long to challenge
the individual assessments using the administrative procedure. 47 The court
of appeals held that, because they sought only declaratory relief on purely
legal questions, exhaustion of remedies did not apply. 148 The Texas
Supreme Court reversed, holding, "The taxpayers here are seeking more
than a declaration that taxing trailers is unconstitutional-they are seeking

141.
142.
143.
144.
145.
146.
147.
148.

Id. at 321.
226 S.W.3d 400,403 (Tex. 2007).
Id. at 404.
194 S.W.3d 501 (Tex. 2006).
142 S.W.3d 541, 546 n.5 (Tex. App.-Austin 2004, no pet.).
194 S.W.3d at 502.
Id.
Id.
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to have their individual assessments set aside. While
the former claim need
149
not be brought administratively, the latter must.

In East Side Surgical,Plaintiffs seeking declaratory judgment were not
trying to overturn past administrative rulings; they had waited too long to
appeal. 150 Instead, East Side and two other ambulatory surgery centers
(ASC) sought declaratory judgment to control pending and future individual
ASC workers' compensation fee dispute cases. 5' Specifically, they
challenged the validity of a TWCC "default" medical care fee rule-the
rule explains that, when no specific rule setting fees applies to a particular
workers' compensation health care service, disputes over the proper fee will
be resolved case-by-case by adjudication under the statutory fee
standards. 52 The5 3 surgery centers said the rule unlawfully delegated feesetting authority.1

The State Office of Risk Management, an intervenor, "argued that the
district court lacked jurisdiction over East Side's request for declaratory
relief because East Side had failed to exhaust its administrative remedies
prior to instituting suit., 1 54 The court of appeals rejected this argument:

"Because the declaratory relief sought by East Side raised pure questions of
law and dealt with the authority of the [TWCC] to delegate its fee-setting
55
duties to the insurance carriers, the exhaustion doctrine is inapplicable."'
The court also noted "that resolution of this suit against the [TWCC]
will not require the determination of facts in the context of a particular
claim for reimbursement;', 56 instead, the court was "presented with the
question of the [TWCC]'s
rulemaking authority-a question subject to
157
declaratory relief."'

One of the cases cited for the last point was All Saints Health System v.
Texas Workers' Compensation Commission. 58 As discussed above, All
Saints was an APA rule applicability challenge concerning claims by
hospitals for additional reimbursement above 1992 fee guideline levels after
149. Id. at 502.
150. See 142 S.W.3d at 545. East Side and the other ASCs sued under both the APA and the UDJA
declaratory judgment statutes. Id. at 545 n.4. The Third Court of Appeals noted that the Texas Labor

Code provides that the APA controls TWCC rule challenges. Id. The court presumably did not mean to
suggest that suit under both the UDJA and APA was improper. The UDJA clearly applies to an
otherwise proper statutory or contract declaratory judgment action involving the Texas Labor Code or
workers' compensation insurance contract, even if there is also a rule validity or applicability issue
raised under the APA in the same case.
151. Id.
152. Id.
153. Id. at 547.
154. Id. at 546 n.5.
155. Id.
156. Id.
157. Id.
158. Id. (citing All Saints Health Sys. v. Tex. Workers' Comp. Comm'n, 125 S.W.3d 96 (Tex.
App.-Austin 2003, pet. denied)).
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that fee guideline was held invalid for lack of sufficiently reasoned
justification.'5 9 Did the TWCC's default fee rule for workers'
compensation health care services whose fees are not set by a specific fee
rule apply? Or did a pre-1992 expired and revoked TWCC hospital fee rule
govern the disputes? The parties to the All Saints case presented some facts
in connection with their cross-motions for summary judgment on which the
district court decided the case, and the court of appeals affirmed. 60 Those
facts went to an argument by the hospitals concerning the expiration of the
pre-1992 fee rule and to a 1997 settlement by the TWCC of another lawsuit
about processing of claims for additional payments above 1992 fee rule
levels. 16 ' Those facts, in other words, went to the generic applicability of
the default fee rule to all such claims. All Saints did "not require the
determination of162 facts in the context of [any] particular claim for
reimbursement."'

V. CONTRACT DECLARATORY JUDGMENTS IN TEXAS ADMINISTRATIVE
LAW

Private contracts are a major subject of UDJA declaratory judgment
actions. As MedImmune discusses and illustrates, one of the principal
purposes of the declaratory judgment action reform movement, resulting in
both the federal Declaratory Judgment Act and the UDJA, is to allow a
party to a private contract to have a court determine what his rights and
duties under the contract are, without having to take actions that, if he is
wrong, will breach the contract
and expose him to contract damages
63
liability to the other party.
Private contracts may, however, also overlap with regulations and
raise the administrative law questions of the scope of exclusive and primary
agency jurisdiction. Both Entergy and Southwestern Bell illustrate private
contract disputes that pose important regulatory issues and demonstrate
judicial willingness to hold that "permitting a trial to go forward would
interfere with the important legislatively mandated function and purpose of"
the agency and to order dismissal based on exclusive jurisdiction or
abatement based on primary jurisdiction.'64

159.
160.
161.
162.

Id. at 98-99.
See id. at 103-07.
Id. at 101-02.
E. Side Surgical Ctr., 142 S.W.3d at 546 n.5.

163. See Medlmmune, Inc. v. Genentech, Inc., 127 S.Ct. 764, 773 (2007).
164. In re Entergy Corp., 142 S.W.3d 316, 321 (Tex. 2004); In re Sw. Bell Tel. Co., L.P., 226
S.W.3d 400, 403 (Tex. 2007) (restating the holding ofIn re Entergy Corp.); see supra notes 137-43 and
accompanying text.
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That leads one to ask: when the court action is a private contract
declaratory judgment action, under what circumstances can it proceed
despite agency exclusive jurisdiction or primary jurisdiction, and under
what circumstances does agency jurisdiction prevent the private contract
declaratory judgment action from proceeding? A 2006 per curiam opinion,
Blue Cross Blue Shield of Texas v. Duenez165 illustrates circumstances
under which a contract coverage UDJA action cannot proceed.
In Duenez, Plaintiff, a state employee, was insured by Blue Cross Blue
Shield of Texas (BCBS) through the Employee Retirement System of Texas
(ERS). 166 He brought a UDJA declaratory judgment action to determine
whether his daughter, who had been injured in an automobile accident, was
covered for private nursing care after BCBS had given notice of its intent to
discontinue such coverage. 167 The Texas Supreme Court held that, under
the text of the relevant statute, the ERS had exclusive authority to determine
any dispute over "all questions relating to ... payment of a claim arising
from" its coverage and that Plaintiff's coverage lawsuit was such a
lawsuit. 168 The ERS had an administrative dispute process for resolving
such claims, which Plaintiff could and should have exhausted before going
169

to court.

Justice Pemberton's opinion for the Third Court of Appeals in Texas
Mutual Insurance Co. v. Texas Department of Insurance (AJ
Commercial)170 sheds light on this issue and on the issue of when a
coverage declaratory judgment is proper in one important Texas
administrative law context: workers' compensation insurance. 7' The case
also illustrates the combining of UDJA and APA declaratory judgments and
exclusive jurisdiction and ripeness defenses raised
standards for evaluating
172
agency.
by the
Workers' compensation insurance is written using an insurance
contract between the insurer and the policyholder, which is the employer.
The contract does not spell out the rights of the injured worker to temporary
income and permanent disability benefits, the rights of the health care
providerswho treat the worker's injuries to compensation for their services,
or the corresponding duties of the workers' compensation insurer. Instead,
those rights and duties are spelled out in the Texas Labor Code and under
the Labor Code by what was a separate agency, the TWCC, but which is

165.
166.
167.
168.
169.
170.
171.
172.

201 S.W.3d 674, 676-77 (Tex. 2006).
Id. at 675.
Id.
Id. at 676 (citing TEX. INS. CODE ANN. § 1551.352 (Vernon 2003)).
Id.
214 S.W.3d 613 (Tex. App.-Austin 2006, no pet.).
Id.
Id. at 616-22.
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now the Division of Workers' Compensation (DWC) within the Texas
Department of Insurance. 173 The DWC regulates in part by making rules,
such as the hospital fee rules involved in All Saints, and in part by deciding
contested cases. 174 There is one system for disputes over a health care
provider's fee for a particular service. A different system handles disputes
over a worker's claim for compensable injury or resulting benefits.
In AJ Commercial, Texas Mutual alleged it had offered to renew its
contract with employer AJ Commercial, but that AJ Commercial and its
insurance agent had not accepted the offer by sending in the premium and
indeed had not responded to the offer at all. 175 After the contract expired
according to its terms, Texas Mutual alleged that it had sent a written notice
that, due to the
employer's failure to accept its offer to renew, the policy
76
had expired.1
177
An employee of AJ Commercial was thereafter killed on the job.
The employee's heirs sued AJ Commercial on common law negligence and
gross negligence theories. 78 "AJ Commercial demanded a defense from
Texas Mutual under the policy's employers liability coverage.' 7 9
Reserving its rights, Texas Mutual tendered a defense and filed a
action against AJ Commercial, the insurance agent,
declaratory judgment
180
DWC.
the
and
In its action, Texas Mutual sought a UDJA declaratory judgment on its
duties and status under (a) the insurance contract and (b) a statute extending
workers' compensation contracts until the carrier gives notice to the
employer of its intent to cancel or non-renew the contract.181 Texas Mutual
also sought an APA declaratory judgment on (a) the applicability and (b)
even
the validity of a rule extending a cancelled or non-renewed policy
1 82
longer, until days after the employer receives notice of cancellation.
Texas Mutual argued that the contract had expired according to its
terms and that the workers' compensation cancellation or non-renewal
statute did not apply to an offer to renew. 83 It further argued that the
DWC's rule did not apply for similar reasons.'8 Finally, Texas Mutual

173.
174.
175.
176.
177.
178.
179.

TEx. LAB. CODE ANN. § 402.001 (Vernon 2005).
See generally 28 TEX. ADMIN. CODE ch. 134 (West 2007).
Tex. Mut. Ins. Co., 214 S.W.3d at 615.
Id.
Id.
Id.
Id.

180.

Id.

181.
182.
183.
184.

Id. at 615-16.
Id. at 616.
Id. at 615-16.
Id. at 616.
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the
argued that if the DWC's rule did apply, the rule invalidly extended
185
authority.
statutory
DWC's
the
by
permitted
time
policy beyond the
The DWC filed a plea to the jurisdiction. 186 It argued that it had
exclusive jurisdiction to determine the contract coverage date. 8 7 The DWC
also argued that Texas Mutual's declaratory judgment action was not ripe
because no one had filed a claim at the DWC, and thus the DWC had not
yet ruled on whether its rule applied and extended the policy to cover the
DWC's plea
date of the worker's fatal injury. 188 The trial court granted the
189
reversed.
Appeals
of
Court
Third
the
but
jurisdiction,
the
to
The court of appeals agreed with Texas Mutual that the DWC's
exclusive jurisdiction does not apply because "there is no workers'
compensation benefits dispute."' 190 The heirs of the deceased worker had
never filed any claim for workers' compensation benefits. 191 They were
instead suing at common law and expressly alleging in court that no
192
workers' compensation policy was in effect on the date of the fatal injury.
in
Workers' compensation coverage issues have repeatedly been decided 93
benefits.'
compensation
workers'
claiming
was
party
no
when
court cases
As for the DWC's lack of ripeness argument, it was enough for APA
rule applicability and validity declaratory judgment purposes that Texas
Mutual had alleged that AJ Commercial threatened to use the DWC rule to
extend the insurance contract, which would interfere with Texas Mutual's
rights, creating a real and not a hypothetical dispute. 194 The fact that the
DWC had not yet applied the rule to Texas Mutual, in this context, did not
make the APA declaratory judgment action unripe. 195 The court noted that
Texas Government Code "section 2001.038 expressly provides that a 'court
may render a declaratory judgment without regard to whether the plaintiff
requested the state agency to rule on the validity or applicability of the rule
in question."",196 "In fact," the court of appeals noted, "the purpose of
obtain a final declaration of a rule's validity before
section 2001.038 is 1to
97
applied.'
is
the rule

185. See id.
186. Id.
187. Id.
188. Id.

189. Id.at 616, 622.
190. Id.at619.
191.

Id.

192. Id.
161 S.W.3d 473, 477 (Tex. 2005) (holding that a
193. See, e.g., Garza v. Excel Logistics, Inc.,
plaintiff was covered by workers' compensation insurance).
194. 214 S.W.3d at 621-22.
195. Id. at 622.
196. Id.
197. Id.
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VI. CONCLUSION

UDJA and APA declaratory judgments allow parties to resolve a wide
array of different issues-statutes and contracts, rule validity, and rule
applicability-without having to "bet the farm" first. All are useful in
administrative law. The decision by the United States Supreme Court in
Medlmmune establishes what counts as a justiciable controversy satisfying
subject matter jurisdiction requirements to issue declaratory judgment. A
threat to a party with standing suffices for a justiciable controversy, and the
threat can come from either the government or a private party. The 2003
decision by the Third Court of Appeals in Municipal Power holds that a
declaratory judgment action, whether under the UDJA or the APA, can be
used to resolve an underlying statutory or rule construction or validity
controversy with an agency even if the statutory or rule issue is pending in
contested cases or on appeal from contested case orders. The Texas
Supreme Court's recent decision in a related Municipal Power case
underscores the importance to the viability of the declaratory judgment
action of whether declaratory relief is truly broader than contested case
relief. Under Rourk and East Side Surgical, a declaratory judgment action
should proceed unless and except to the extent the facts of a specific claim
over which the agency has exclusive jurisdiction must be determined.
Duenez shows that a contract coverage declaratory judgment action may be
barred by an agency's exclusive jurisdiction. AJ Commercial shows that a
contract coverage action may be viable even though the agency asserts
exclusive jurisdiction and illustrates the complexities when all such issues
intersect: a contract and statute UDJA and rule applicability and validity
APA declaratory judgment action in which the agency raises exclusive
jurisdiction and ripeness defenses.

