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I. INTRODUCTION

Today, many law schools prepare young lawyers for a future in litigation
by offering courses in pre-trial procedure and evidence. By taking these
courses, students receive an education that will enable them to use their
obtained knowledge as they begin their practice of law. For those students and
lawyers who choose to embark on a career in administrative law, however, most
will enter unfamiliar territory. While some had an administrative law course or
two while in law school, few have a complete understanding of all that is
involved in the practice of administrative law. Fewer realize that the State
Office of Administrative Hearings (SOAH) requires those who practice before
it to understand and utilize a specific set of procedural rules. These SOAH
Rules of Procedure (SOAH Rules) are entirely separate from the Texas Rules of
Civil Procedure (TRCP).
This comment introduces the SOAH Rules to those unfamiliar with the
practice of Texas administrative law and addresses several of the differences
between the SOAH Rules and the TRCP. This comment does not discuss or
provide an exhaustive list of the SOAH Rules. Rather, a practitioner should
read this comment in conjunction with the SOAH Rules. Specifically, this
comment will discuss a majority of the SOAH Rules found in chapter 155 of
the Texas Administrative Code. A party to an administrative license revocation
hearing should be aware that this comment does not cover chapter 159 of the
Administrative Code, which contains the specific rules of procedure for that
type of hearing. A party to a contested matter at either the Texas Commission
on Environmental Quality (TCEQ) or the Public Utility Commission of Texas
(PUC) should also be aware that both of these state agencies have their own set
of procedural rules, and these rules may trump the SOAH Rules.'

1. See 1 TEx. ADMIN. CODE § 155.1(b) (West 2007) (State Office of Admin. Hearings, Purpose and
Scope).
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II. REASONING BEHIND THE SOAH RULES

A. History of SOAH and the SOAH Rules
In 1991, the Texas legislature formed SOAH so that Texas state agencies
could resolve legal disputes with private citizens in a neutral, independent
forum.2 Before the existence of SOAH, state agencies were responsible for
resolving their own disputes with their own rules.3 Sometimes agencies that
were parties to a dispute used an employee as a representative 4 and another
employee or outside attorney as the hearing officer.5 While "the hearing officer
was the finder of fact who recommended a final decision[,] ... [t]he hearing

officer was usually not the final decision maker.",6 The legislature created
SOAH to avoid the situation where the agencies' employees acted as hearing
officers to ensure that the disputes have "fairness, independence, and neutrality
in both perception and fact.",7 Since the creation of SOAH, Texas agencies
typically continue to make decisions at some level,8 ranging from settling
disputes before they are referred to SOAH to making the final decision in a
contested case. 9 Today, many agencies in Texas have the opportunity to refer
contested cases to SOAH.O
B. Basics of a Hearingat SOAH
Hearings at SOAH are organized similarly to a courthouse trial; a SOAH
hearing will typically include opening statements, direct and cross-examination
of witnesses, presentation of evidence and exhibits, and closing statements."
These hearings differ from a typical trial because SOAH expects parties to
comply with specific rules, some of which are unique to SOAH. The Texas
Rules of Evidence (TRE) apply in SOAH hearings, and, although the SOAH
Rules are similar to the TRCP, the TRCP do not apply in SOAH hearings; the
2. Frequently Asked Questions About SOAH, State Office of Administrative Hearings, http://www.
soah.state.tx.us/AboutUs/faq.htm (last visited Feb. 24, 2008).
3. Interview with Judge Lee Phillips, Administrative Law Judge, State Office of Administrative
Hearings, in Lubbock, Tex. (Dec. 28, 2007).
4. E-mail from Cathleen Parsley, General Counsel, State Office of Administrative Hearings, to author
(Jan. 12, 2008) (on file with author). Before the creation of SOAH and continuing today, "there may be one
or more agency employees at a hearing, including agency counsel and witnesses." Id. Agency employees are
not a party to the dispute; the dispute remains between a private party and the agency. Id.
5. Id.
6. Id.
7. Id. Policymakers and legislators wanted to remove any issues of command or control with regard to
the hearing officer. Id.
8. Interview with Judge Lee Phillips, supra note 3.
9. E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
10. 1 TEX. ADMIN. CODE § 155.7(b) (West 2007) (State Office of Admin. Hearings, Jurisdiction).
11. Frequently Asked Questions, supra note 2.
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SOAH Rules apply in SOAH proceedings. 12 On a few occasions, the SOAH
Rules refer directly to the TRCP.' 3 In such cases, a party should review and
follow the TRCP. 14 Additionally, when the SOAH Rules do not resolve an
issue, an administrative law judge (ALJ) may look to the TRCP for direction on
the matter.' 5 Generally, the Administrative Practice Act (APA) controls SOAH
hearings, 16 but statutes or rules governing or adopted by the referring agency
may also control. 7
A common mistake made by a party during a hearing at SOAH is
assuming that the TRCP apply when they do not.18 A party may cite the TRCP,
argue that the TRCP provide helpful guidance, or discuss why a certain rule in
the TRCP should apply in a particular instance, t9 but it is vital that a party
recognize and understand how the SOAH Rules operate. 20 Although the TRCP
and the SOAH Rules have much in common, the differences are important and
must be acknowledged.2 '
III. AN OVERVIEW OF THE SOAH RULES AND How THEY DIFFER FROM
THE TRCP
A. Rules of a Hearing at SOAH
1. Adjudication of a Hearing
When a party refers a contested matter to SOAH, an AU oversees the
case. 22 An ALJ works within the hearings division at SOAH and presides over
hearings for many state agencies involving broad subject matters. An AU
has the power to conduct hearings, including the authority to take necessary
actions to avoid delays and regulate prehearing matters.24 Regulating
12. See § 155.1(a) (stating that a party in a SOAH proceeding should follow the procedural rules
included in chapter 155); see also E-mail from Cathleen Parsley, General Counsel, State Office of
Administrative Hearings, to author (Jan. 2, 2008) (on file with author) ("[t]he TRCP do not apply in SOAH
hearings"); E-mail from Cathleen Parsley, General Counsel, State Office of Administrative Hearings, to
author (Apr. 12, 2008) (on file with author). The TRE apply in all SOAH proceedings. § 155.51 (a).
13. See, e.g., § 155.17(b).
14. See, e.g., § 155.17(b).
15. Id. § 155.3(g).
16. Id. § 155.3(a).
17. Id. § 155.1(a)-(c).
18. Telephone Interview with Cathleen Parsley, General Counsel, State Office of Administrative
Hearings, in Austin, Tex. (Dec. 19, 2007).
19. E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
20. Id.
21. Telephone Interview with Cathleen Parsley, supra note 18.
22. See Frequently Asked Questions, supranote 2.
23. Agency Background Information, State Office of Administrative Hearings, http://www.soah.state.
tx.us/AboutUs/background info.htm (last visited Feb. 24, 2008).
24. 1 TEx. ADMIN. CODE § 155.15 (West 2007) (State Office of Admin. Hearings, Powers and Duties
of Judges).
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preheaing matters includes the power to rule on discovery and evidentiary
issues, issue orders, impose sanctions, and rule on motions. 25 An ALJ "shall
exercise reasonable control over the mode and order of presenting preliminary
matters, pending motions, opening statements, witness testimony and other
evidence, oral or written closing argument, and other processes in the
hearing. ' '26 If a referring agency desires an ALJ to hear its case, it must make
that request when it requests to docket the case in SOAH's jurisdiction. 27 At
the time of referral, the agency also has the option to either request an ALJ to
set a hearing date or refer the matter to an alternative dispute resolution
proceeding. 8 By request of the agency for the appointment of an ALJ, SOAH
team leaders assign an ALJ to the case.29 SOAH has the sole discretion in
assigning an ALJ to a particular matter.3 °
Although the referring agency in a contested case may not request a
specific ALJ to preside, any party to the case may submit a motion to remove an
assigned ALJ. 3 1 The party seeking removal should bring a verified motion that
asserts the particular grounds for the disqualification or recusal of the particular
32
3
ALJ. While the moving party should file at the earliest possible time,33
the
party must file at least seven days before the hearing unless good cause exists
for filing later.34 Additionally, the moving party must send a copy of the
motion to all other parties to the contested case.35
2. Representation of Parties
As provided in the TRCP, a party in a contested case at SOAH may
proceed pro se or choose an attorney for representation.36 A state employed
attorney typically represents the referring agency.37 The SOAH Rules
regarding representation of a party are essentially the same as the TRCP, with
the exception that "[a] party's authorized representative shall enter an
appearance with SOAH. 3 8 If the representative does not have a license to
practice law in Texas, and the other party challenges the authority of the
25.
26.
27.
28.
29.
30.
31.
32.
See TEX.

33.
34.
35.
36.
37.
38.

Id.
Id. § 155.41(a).
Id. § 155.9(a)(2).
Id. § 155.9(a)(I)-(3).
E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
§ 155.17(a).
Id.
Id. § 155.17(c)(2). The particular grounds for removal are the same as those listed in the TRCP.
R. CIV. P. 18(b).

§ 155.17(c)(1).
Id. § 155.30(b)(1).
Id. § 155.25(a).
Id. § 155.21(a); TEX. R. CIV. P. 7.
Frequently Asked Questions, supra note 2.
§ 155.21(b).
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representative, 39
he or she "must show authority to appear as the party's
representative."
3. Establishmentof Jurisdiction
While SOAH hears a wide variety of cases from a diverse group of
administrative agencies and governmental entities, it does not automatically
have jurisdiction over all cases. To gain jurisdiction over a specific case, the
case must have first originated in an agency that had the appropriate subject
matter jurisdiction.40 If a referring agency did not have subject matter
jurisdiction over the issue, SOAH will not gain jurisdiction, and an ALJ must
dismiss the case for lack forjurisdiction. 41 Because state agencies cover a wide
range of legal topics, 42 SOAH potentially has jurisdiction over administrative
issues in many legal areas.
SOAH gains jurisdiction over a case only after an agency with subject
matter jurisdiction files a Request to Docket Case form, and SOAH receives the
form.4 3 Unlike other Texas courts of general jurisdiction, only an
administrative agency, and not a party who has a dispute with an administrative
agency, can file a case with SOAH. 4 The Texas Administrative Code
specifically states that the agency must file the form.45 The Request to Docket
Case form must include an attachment "of all pertinent documents, including
but not limited to the complaint, petition, application, or other document
describing the agency action giving rise to a contested case."4 If the Request to
Docket Case form does not conform to SOAH's filing process, including the
attachment of pertinent documents, SOAH may refuse to accept it. 47 If SOAH

39. Id. A state agency will likely have an attorney appear for it, while the party the agency is taking
action against will likely have a representative appear. Interview with Judge Lee Phillips, supra note 3. A
representative may be used, for example, in a case when the actual party to the hearing is a business entitythe representative who appears at the SOAH hearing may be the president or owner of the company. Id.
Alternatively, parties occasionally hire an out-of-state attorney as their representative. E-mail from Cathleen
Parsley (Jan. 12, 2008), supra note 4.
40. § 155.7(a).
41. Id. § 155.56(b)(1).
42. See generally TRAIL List of Texas State Agencies, Texas State Library and Archives Commission,
http://www.tsl.state.tx.us/apps/Irs/agencies/ (last visited Feb. 25, 2008) (listing every Texas state agency and
providing descriptions of the area each governs).
43. § 155.7(b)-(d).
44. Telephone Interview with Cathleen Parsley, supra note 18. In some cases, however, the party that is
not the Texas agency may have a right to an appeal to SOAH. Interview with Judge Lee Phillips, supra note
3. While the SOAH Rules require that an agency file the form, an agency's own rules may provide the other
party with the right to demand a SOAH hearing or appeal. Id.
45. § 155.9(a).
46. Id.
47. Id. § 155.9(f).
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refuses the form, it will not have
jurisdiction over the case, and the issue will
48
remain with the state agency.
4. Venue and Motion to Change Venue
Unlike a typical lawsuit, where the plaintiff files the pleadings and
establishes venue, a state agency need not establish venue when it requests to
bring a case to SOAH.49 When an agency requests a SOAH hearing, SOAH
determines the date, time, and place of the hearing. 50 The venue rule provides
that SOAH automatically set the venue for the hearing at the SOAH facility in
Austin, Texas. 5' However, a few agencies have a rule or a statute that provides
the location for their hearings before SOAH.52 In such a case, SOAH will
automatically set the hearing "for the specified locations without a motion. 53
Outside of the main SOAH office in Austin, SOAH has field offices located in
Corpus Christi, Dallas, El Paso, Fort Worth, Houston, Lubbock, San Antonio,
and Waco.5 4 A party should note carefully the location where SOAH scheduled
the hearing; a party may find it unnecessary to file a motion to change venue
because SOAH already scheduled the hearing at a convenient field office." A
party may request to appear by, or to present the testimony of a witness by,
telephone or videoconference so the party avoids the inconvenience of a
hearing at a distant SOAH office. 56

48. Id.
49. See generally id. § 155.13 ("[u]nless required bylaw, hearings will be conducted outside of Austin
only after the judge considers all relevant matters").
50. Id. § 155.9(b).
51. Id. § 155.13. In ALR cases, the Texas Administrative Code section 159.9(b) governs venue. Id.
§ 159.9(b); see also TEX. TRANSP. CODE ANN. § 724.041(e) (Vernon 2007) (stating that SOAH determines
venue).
52. E-mail from Cathleen Parsley (Jan. 2, 2008), supra note 12. For example, the Texas Alcoholic
Beverage Commission follows the Texas Alcoholic Beverage Code section 11.015, which "states that hearings
other than those held by the county judge are to be held in the county where the premises is located, at the
nearest SOAH office, or at any location agreed to by the parties." Id. The Department of Family and
Protective Services follows the Texas Human Resources Code section 40.066, which "states that venue will be
in the department's administrative region where the conduct occurred." Id. The Texas Department of
Insurance follows the Texas Insurance Code section 2210.552, which requires that windstorm insurance cases
sent to SOAH be "held in the county in which the insured property is located." Id.
53. Id.
54. SOAH Office Locations, State Office of Administrative Hearings, http://www.soah.state.tx.us/
AboutUs/Locations/index.htm (last visited Feb. 24, 2008).
55. Interview with Judge Lee Phillips, supranote 3. The SOAH Rule for venue differs from the TRCP.
Id. In most Texas courts, the pleading is filed with the court, triggering a venue issue. Id. At SOAH, parties
have the opportunity at the time of referral to state that they need the hearing to be held at a particular location.
Id. SOAH will then set the hearing for that location. E-mail from Cathleen Parsley (Jan. 12, 2008), supra
note 4. A SOAH ALI in the local field office or an ALJ traveling from Austin will be assigned to the case. Email from Cathleen Parsley (Apr. 12, 2008), supra note 12. The case is sent to the assigned AUJ and venue
becomes an issue only if a party later objects. Interview with Judge Lee Phillips, supra note 3.
56. 1 TEX. ADMIN. CODE § 155.45.
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If a party to a hearing at SOAH believes an alternate venue is more
appropriate, 57 it may file a motion to change venue. 58 While the TRCP provide
detailed instructions for filing a motion to transfer venue, 59 a party to a hearing
at SOAH should instead carefully follow the motion filing rules within the
SOAH Rules. 60 According to the SOAH Rules, a party interested in changing
venue should file the motion at least seven days before the hearing.6' If a party
files the motion within seven days of the hearing or presents the motion orally
at the hearing itself, an ALJ will consider whether the party has a good cause
for late filing.62
In the motion to change venue, the party should clearly describe why the
following factors lean in the party's favor: "legislative restrictions on travel, the
amount in controversy, estimated length of the hearing, availability of facilities,
costs to and the preferences of the parties, and location ofwitnesses."63 A party
should clearly argue these reasons, rather than the requisites stated in the
TRCP, because an ALJ will consider these factors when deciding whether to
grant the requested transfer. 64 However, an ALJ must grant the venue transfer
even before considering these factors if a law requires the venue change. 65 The
SOAH Rules define "law" as "[t]he United States and Texas Constitutions,
state and federal statutes, rules and regulations, and relevant case law." 66 If
another party to the matter opposes the motion to change venue, it must file a
written response by either five days after receiving the motion or at the hearing
itself, whichever occurs first.67
5. Computation of Time
When considering the amount of time for a specific filing deadline, the
SOAH Rules are very similar to the TRCP.68 Neither the TRCP nor the SOAH
Rules include the day of the act, event, or default. 69 Instead, the time limit
57. In some circumstances, a party to a hearing at SOAH with venue set at a field office may determine
that it would prefer to have the hearing at the SOAH headquarters in Austin. Interview with Judge Lee
Phillips, supra note 3. In other cases, a party to a hearing at SOAH with venue set in Austin may determine
that the party would prefer to have the hearing at a field office. Id. For example, an agency may find such a
transfer necessary if the agency did not request a field office hearing on the Request to Docket Case form. Id.
58. Frequently Asked Questions, supra note 2.
59. See TEX. R. Civ. P. 86-89.
60. See generally § 155.1 (a) (stating that SOAH must follow its rules when handling cases agencies
refer to it).
61. See id. § 155.30.
62. See id.
63. Id. § 155.13.
64.
65.

Id.; TEX. R. Civ. P. 86(3).
§ 155.13.

66.

Id. § 155.5(10).

67.
68.
69.

Id. § 155.30(c).
See id. § 155.19; TEX. R. CIV. P. 4.
§ 155.19(a); TEX. R. CIv. P. 4.
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begins to run on the next day.7° If the last day of the period is a Saturday,
Sunday, or official state holiday, both the SOAH Rules and the TRCP allow for
an extension to the next day that the offices are open. 71 The SOAH Rules also
include a time extension if the SOAH offices are closed on the last day of the
period.72 If this occurs, the period ends on the next day that SOAH is open.7 3
Generally, parties to a hearing at SOAH should follow the state calendar to
determine when SOAH will be closed to avoid missing a deadline. 74 In
calculating time, a party should take special note of when SOAH considers a
document served upon an ALJ and upon other parties. When a party files or
serves a document at SOAH, "[t]he time and date of filing shall be determined
by the file stamp affixed by SOAH. ' ' 75 A party may also file with SOAH by
fax; similar to the TRCP, the SOAH Rules consider the date of filing to be the
date on the fax transaction report.76 If SOAH receives the fax after 5:00 p.m.,
on a weekend or day that SOAH is closed, the SOAH Rules consider the date
of filing to be the next business day.77
When filing or serving a document upon another party, the time and date
78
of receipt of the served document depends on the method of service. If a
party hand delivers a document, the SOAH Rules deem the document "received
on the date of filing at SOAH. '
If a party sends a document by courier, the
SOAH Rules deem the document "received no later than the day after filing at
SOAH. '8 ° If a party sends a document by regular, certified, or registered mail,
the SOAH
Rules deem the document "received no later than three days after
' 81
mailing.
If a party sends a document by fax or e-mail, the SOAH Rules deem a
document sent before 5:00 p.m. on a business day received on the same day and
a document sent after 5:00 p.m. received on the next business day.8 2 The
SOAH Rules begin to count days from the date a party received the fax or the
date SOAH presumes a party received the fax. 3 Unlike the TRCP, the SOAH
Rules do not add days when a party sends a document by fax.84

70. § 155.19(a); TEX. R. CIV. P. 4.
71. § 155.19(a); TEX. R. Civ. P. 4.
72. § 155.19(a).
73. Id.
74. Interview with Judge Lee Phillips, supra note 3.
75. § 155.23(1)(A).
76. Id. § 155.23(4)(E).
77. Id.
78. See id. § 155.25(d).
79. Id. § 155.25(d)(1).
80. Id. § 155.25(d)(2).
81. Id. § 155.25(d)(3).
82. Id. § 155.25(d)(4).
83. Id. §§ 155.23(4)(E), 155.25(d).
84. Compare § 155.25(d)(4), with TEX. R. Civ. P. 21.
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Both the SOAH Rules and the TRCP provide that Saturdays, Sundays, and
legal holidays do not count towards the period specified as five or fewer.85
However, there are exemptions to this ban under both sets of rules.86 The
SOAH Rules limit the TRCP by exempting the three-day period for documents
sent by regular, certified, or registered mail. 87 The TRCP also exempt faxed
documents in this category, but the SOAH Rules make no mention of faxes in
its exemptions. 88
a. Motion for Enlargement of Time
The SOAH Rules regarding enlargement of time follow the TRCP. 89 If a
party wishes to file a motion for enlargement of time, the party should do so
before the expiration of the period. 90 An ALJ may grant the motion if the party
shows good cause. 91 If the party fails to file before the time period expires, an
ALJ may order an enlargement of time if the party specifies a good reason for
92
failing to act within the period.
There are circumstances where the SOAH Rules do not allow enlargement
of time, but these circumstances have exceptions. 93 An ALJ cannot enlarge
time to take "any action under the rules relating to reopening the record," 94
except that an ALJ is permitted to "reopen the record when justice requires, if a
dismissal, proposal for decision, or final order has not been issued." 95 An ALJ
96
cannot enlarge time to take any action under the rules relating to default,
except that an ALJ is permitted to reopen the record if a party files a motion to
set aside the default "[n]o later than ten days after the hearing., 97 Finally, an
ALJ cannot enlarge time to take any action under the rules relating to the failure
to prosecute, 98 except in the circumstance of potential dismissal for want of
prosecution, when an ALJ "may issue a conditional order of dismissal." 99 In
this case, a party has twenty days from the date that the judge signs the

85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

§ 155.19(a); TEX. R. CIV. P. 4.
§ 155.19(a); TEx. R. CiV. P. 4.
§§ 155.19(a), .25(d)(3); see TEX. R. Ctv. P. 4.
§ 155.19(a); TEx. R. CIV. P. 4.
Compare § 155.19(c), with TEX. R. Civ. P. 5.
§ 155.19(c).
Id.
Id.
Id.
Id.
Id. § 155.15(a)(4).
Id. § 155.19(c).
Id. § 155.55(d).
Id. § 155.19(c).
Id. § 155.56(a)(1)(A).
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conditional order of dismissal to file a motion to set aside the dismissal, at
which point an ALJ can reopen the record. 10
6. Methods of Service
a. Filingor Serving a Document on the AL!
The SOAH Rules provide specific guidance for filing
documents or serving documents on a presiding ALJ.'0 In this circumstance,10 a2
party should be careful to follow the SOAH Rules rather than the TRCP.
Generally, as soon as an agency submits a contested case to SOAH and SOAH
acquires jurisdiction, both parties must file the petition and all other documents
that request action or relief. 0 3 The parties must file originals, rather than
copies, unless an ALJ orders otherwise.1 4 The parties should send these
documents to the docketing division within SOAH.'0° Additionally, if a
hearing is at a SOAH location other than Austin, the parties should also send a
copy of all documents and motions directly to the field office and the presiding
06

AL. 1

SOAH places a file stamp when it receives the documents, and the file
stamp serves as the official date and time of filing. 10 7 These general rules,
08
however, do not apply to cases referred to SOAH by the PUC or the TCEQ.
The SOAH Rules provide specific directions for filing documents by fax with
SOAH and an ALJ. 0 9 Parties to a PUC or TCEQ case at SOAH can fax filings
directly to the judge by following the SOAH Rules." 0
b. Serving a Document on Parties
Like the TRCP, when either party files any document with SOAH, that
party must provide a copy of the document on the day of filing to the other
party. "' The filing party may provide the document by hand delivery, certified
or registered mail, e-mail, or fax." 2 If the filing party files a business record
100.
101.

Id.
See id. § 155.23.

102. See id.
103. Id. § 155.23(1)(A); see also E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4
(emphasizing that this occurs when an agency refers a contested case to SOAH and SOAH acquires
jurisdiction).
104. § 155.23(1)(A).
105. Id.
106. Interview with Judge Lee Phillips, supra note 3.
107. § 155.23(1)(A).
108.

Id.

109.

Id. § 155.23(4).

110.
11.

Id.
Id. § 155.25(a); TEX. R. Civ. P. 21(a).

112.

§ 155.25(a).
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affidavit or a transcript, it must give any other party notice of the filing, but it
does not need to provide copies of the documents."13 If the referring agency is
serving notice of hearing, it should serve the notice as required by the APA,
unless the law requires otherwise. 1 4 As with the TRCP, a party filing a
document in a SOAH proceeding must include a certificate of service.15
Under the TRCP, ajudge has discretion to give notice and a hearing. The
judge may then sanction a party who fails to serve or deliver the other parties
with a copy of any filed document."1 6 Under the SOAH Rules, "If a filing does
not contain a certificate of service or otherwise show service on all other
parties," an ALJ may "(1) return the filing; (2) send notice of noncompliance to
all parties, stating the filing will not be considered until all parties have been
served; or (3) send a copy of the filing to all parties."' 17 Therefore, a failure to
comply with the SOAH rules may delay or preclude a ruling on the motion by
the ALJ until there is compliance.' 18
7. Setting the Hearing
When an agency first files the Request to Docket Case form, it can select
from several different actions for the case.' 1 9 Possible actions include
requesting to set a hearing at SOAH, requesting SOAH to assign an ALJ to the
case, and applying for alternative dispute resolution at SOAH.1 20 If an agency
requests a hearing at SOAH, SOAH determines the date, time, and place of the
hearing.' 2 1 Thereafter, the case will appear on the General Docket of SOAH. 122
If an agency requests assignment of an ALJ on their Request to Docket Case
form, SOAH
will assign an ALJ "to consider motions and other pre-hearing
23
matters."1
After the referring agency submits the case to SOAH, the referring agency
will send a written notice of hearing to the other parties "that will set out the
date, time, place, and subject matter of [the] hearing.' ' 124 The notice should

113.

Id.

114. Id. § 155.25(c).
115. Id. § 155.25(b); TEX. R. Ctv. P. 21(a).
116. TEX. R. Civ. P. 21(b).
117. § 155.25(b).
118. Interview with Judge Lee Phillips, supra note 3; see also E-mail from Cathleen Parsley (Jan. 12,
2008), supra note 4 (emphasizing that while the SOAH Rules do not provide for sanctions, the equivalent

consequence at SOAH is that an ALU may not grant or rule on the motion if the party has not complied with
the SOAH Rules); E-mail from Cathleen Parsley (Apr. 12, 2008), supra note 12.
119. § 155.9(a).
120. Id.
121. Id. § 155.9(b).
122. General Docket for the State Office of Administrative Hearings (Feb. 22, 2008), available athttp://

www.soah.state.tx.us/Docket/SOAH.pdf.
123. § 155.9(c).
124. Frequently Asked Questions, supranote 2.
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arrive no later than ten days before the scheduled
hearing.
126
case.
the
in
pleadings
the
as
serves
hearing

25

This notice of

8. Motion for Continuance
After SOAH sets the time and date of the hearing, any party may
reschedule the hearing by filing a written motion for continuance with
SOAH. 27 Because the requirements for a motion for continuance are slightly
different under the SOAH Rules from the TRCP, 128 a party wishing to file this
motion must carefully follow the SOAH Rules. Within the motion, the party
should (1) explain why the party requires the continuance, (2) recommend a
new date for the hearing, (3) state that the party has tried to contact the other
parties to the hearing, and (4) indicate whether any other party to the matter
opposes the continuance. 29 If the moving party has previously filed a motion
for continuance, it must specifically state this fact in the motion. 30
The moving party should file the motion with SOAH no less than five
days before the hearing.' 3' However, if a party has good reason for filing after
this deadline or orally presenting the motion at the hearing, an ALJ has the
discretion to consider the motion. 32 The movant should also serve any other
133
party to the case "according to applicable filing and service requirements."
When any party files a motion for continuance, the other parties may
submit a written response either within three days after receiving the motion or
at the hearing, whichever occurs first.134 If the moving party files the motion on
the day of the hearing, the opposing party may respond orally at the hearing.135
An ALJ has discretion to grant or deny the motion for continuance. 136 To
determine whether a motion for continuance is granted or denied, the parties
will hear a ruling by an ALJ on the matter at a recorded prehearing conference,
or the parties will receive a written ruling on the matter. 37 If an ALJ does not
rule on the motion, the parties should prepare for the hearing on the date

125. Id.
126. Interview with Judge Lee Phillips, supra note 3.
127. Brochure, State Office of Administrative Hearings, Hearings at SOAH, available at http://www.
soah.state.tx.us/AboutUs/brochure hearings_2000.pdf.
128. Compare§ 155.30(e)-(f) (describing the SOAH requirements of a motion for continuance), with
TEx. R. Civ. P. 251-253 (describing the TRCP requirements of a motion for continuance).
129. § 155.30(e)(2)-(4); Hearings at SOAH, supra note 127.
130. § 155.30(e)(1).
131. Id. § 155.30(e)(2).
132. Id.
133. Id. § 155.30(e)(5).
134. Id. § 155.30(f).
135. Id.
136. Hearings at SOAH, supra note 127.
137. § 155.33(b).
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originally scheduled.138 SOAH
39 keeps the hearing as originally scheduled until
ruling.'
a
made
has
an AU
9. Pleadings
When the agency files the Request to Docket Case form, it must include
the complaint and petition that gave rise to the contested case. 140 After the
agency files a Request to Docket Case form and the case is accepted at SOAH,
the party should next file a request for relief.' 41 The party can do this at a
prehearing conference or hearing by either submitting the request for relief
orally or by filing it as part of the record. 142 In a SOAH proceeding, the agency
makes its pleadings in the notice of hearing. 143 As with the TRCP, the party
seeking relief should include the following in the request: (1) the party's name;
(2) the SOAH docket number; (3) the appropriate case style; (4) a brief
statement of the facts that the party is relying upon; and (5) "[a] clear statement
of the type of relief, action, or order desired by the pleader, and identification of
the specific grounds supporting the relief requested."' 44 As with other suits
docket if the
filed in courts in Texas, an ALJ may dismiss the case from the
45
granted.'
be
can
relief
which
for
claim
a
state
"to
party fails
The party filing the request for relief must sign the request.' 46 By signing
the pleading, the parties certify "that they have read the pleading and that, to the
best of their knowledge, information, and belief formed after reasonable
147
inquiry, the pleading is neither groundless nor brought in bad faith."'
Additionally, the party must include a certificate of service, a certificate of
conference, and "[a]ny other matter required by statute or rule.' 4 8
If a party files a motion requesting relief, it should again specify whether it
requires a hearing on the motion at SOAH. 149 The party should reference in the

138. Hearings at SOAR, supranote 127.
139. Id.
140. See discussion supra Part 111.A.3.
141. § 155.29(a).
142. Id.
143. Interview with Judge Lee Phillips, supra note 3; see discussion supra Part lI.A.7.
144. § 155.29(a)(1)-(5).
145. Id. § 155.56(b)(4).
146. Id. § 155.29(a)(10).
147. Id. § 155.23(5).
148. Id. § 155.29(a)(7)-(9).
149. Id. § 155.29(a)(6). While this requirement falls under the SOAH rule titled "Pleadings," "[t]his
particular requirement... is aimed more at motions requesting relief." E-mail from Cathleen Parsley (Jan.
12, 2008), supranote 4.
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title of the motion that the party seeks a hearing' s° and indicate within the
motion whether a hearing is the requested relief.''
a. Supplemental Pleadings
A party to a hearing at SOAH may file a written amendment or
supplement to its pleadings in the notice of hearing. 152 If the moving party
includes in the amendment or supplement "information, requests for relief,
changes to the scope of the hearing, or other matters that unfairly surprise other
parties," it must file no later than ten days before the hearing. 53 The party is
only allowed to file within ten days of the hearing if both parties agree to allow
the amendment or supplement, and ajudge consents to the late filing. 54 Parties
should remember, however, that an ALJ has discretion to establish other filing
deadlines. 155
If an agency argues or presents evidence on a claim that it did not plead in
the notice of hearing, an ALJ has a few options. 156 An ALJ can continue the
hearing so the agency can include the claim, re-notice the hearing, or prevent
the agency from presenting evidence or arguments on the allegation not in the
pleadings. 5 7 This can occur regardless if the respondent raises an objection
because an ALJ has the power to raise the matter sua sponte.158 If the
respondent simply wishes to proceed, even on the new claim, the respondent
"will agree to the trial amendment."' 59
b. PleadingDefects
Regarding pleading defects, the most common issue involves sufficiency
of notice. 160 The SOAH Rules do not provide specific rules for dealing with
pleading defects.' 6' However, the APA provides, "If a state agency or other
party is unable to state matters in detail at the time notice.., is served," the
other party in the contested case may file a motion for a more definite
150. § 155.29(a)( 11).
This requirement is directed at motions. E-mail from Cathleen Parsley (Jan. 12,
2008), supra note 4.
151. § 155.29(a)(6). This requirement is directed at motions. E-mail from Cathleen Parsley (Jan. 12,
2008), supra note 4.
152. § 155.29(b).
153. Id.
154. Id.
155. Id.
156. E-mail from Cathleen Parsley (Jan. 2, 2008), supra note 12.
157. Id.
158. Id.
159. Id.
160. E-mail from Cathleen Parsley, General Counsel, State Office of Administrative Hearings, to author
(Jan. 8, 2008) (on file with author).
161. Id.
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statement. 162 If an ALJ grants the motion, the party must respond with "a more
statement... not less than three days before the date set
definite and detailed
' 63
for the hearing."'
B. Discovery
A party to a hearing at SOAH should carefully follow the discovery rules
within the SOAH Rules, the APA, and the regulations or empowering statutes
of the referring agency.'6 Generally, a party may obtain any relevant discovery
that is "not privileged or exempted by the [TRCP], [the TRE], or other rule or
law.' ' 165 When making or responding to a discovery request, either the party or a
sign "[e]very disclosure, discovery request, notice,
party's representative must
' 166
objection.
and
response,
1. Discovery ControlPlans
Unlike the TRCP, the SOAH Rules do not set out different discovery
control plans.167 Rather, the SOAH Rules provide general guidelines and
discuss everything from the discovery period and deadlines to limits on
interrogatories. 168 Ifa party wishes for an ALJ to set a discovery control plan, it
should timely file a motion with the judge.169 A party should caption the motion
"Request for Discovery Control Plan."' 170 In its motion, a party may request:
(1) the setting of a date for the hearing on the merits; (2) dates for prehearing
conferences; (3) the establishment of a time period for the completion of all
discovery or an appropriate phase of it; (4) the establishment of limits on the
amount or forms of discovery permitted; (5) a schedule for completion of
prehearing procedures; and (6) any171other matter that will promote the efficient
and just disposition of the matter.
Discovery may begin when SOAH gains jurisdiction over the case. 172 All
discovery must be finished before the hearing commences, and a party can only

162. TEX. GOV'T CODE ANN. § 2001.052(b) (Vernon 2000).
163. Id.
164. 1 TEX. ADMIN. CODE § 155.31 (a) (West 2007) (State Office of Admin. Hearings, Discovery).
165. Id. § 155.31(b).
166. Id. § 155.3 1(k).
167. Compare id. § 155.31 (describing discovery under the SOAH Rules), with TEX. R. Civ. P. 190
(describing Discovery Control Plans under the TRCP).
168. See § 155.31.
169. Id. § 155.31(g).
170. Id.
171. Id. § 155.31(g)(1)-(6).
172. Id. § 155.31(c).
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begins if it is able to show good cause and
continue discovery after the hearing
173
discovery.
the
an ALJ permits
2. Types of Discovery
The SOAH Rules allow many types of discovery, including written
interrogatories; oral and written depositions; requests for disclosure; requests
for admissions; requests for production, examination, and copying of tangible
of real property; and
materials; requests and motions for entry and examination
174
examinations.
physical
or
mental
for
motions
a. Depositions
While the SOAH Rules allow a party to present oral or written
depositions, 75 no specific rule exists pertaining to depositions.' 76 Unlike the
TRCP, the SOAH Rules do not include a time limit for depositions. 77 If a
party requests an ALJ to create a discovery control plan, the ALJ may
determine a limit for the depositions. 178 The SOAH Rules provide, though, that
if the parties make "[a]n agreement affecting a deposition upon oral
examination," that agreement is enforceable if the parties recorded it in the
deposition transcript. 179 The parties to the dispute may agree in writing that the
deposition will be taken "at any time or place, upon any notice, and in any
manner." 180 The parties may also agree, in writing, to modify the SOAH Rules
used for other types of discovery.18 ' The parties should keep in mind, however,
to take away the power to make such agreements
that an ALJ has discretion
2
from the parties.18

173. Id.
174. Id. § 155.31(d).
175. Id.
176. See id. § 155.31.
177. Compare§ 155.31 (describing the SOAH Rules on discovery without listing specific time limits for
depositions), with TEX. R. CIV. P. 190 (stating time limits on depositions). While the TRCP include, within
the various discovery control plans, the maximum number of deposition hours per party or witness, the SOAH
Rules do not provide a discovery control plan unless the parties request one. Compare§ 155.31 (g), with TEX.
R. Civ. P. 190.
178. See generally § 155.31(g)(4).
179. Id. § 155.31(n).
180. Id. § 155.31(n)(1).
181. Id. § 155.31(n)(2).
182. Id. § 155.31(n).
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b. Interrogatories
A party to a SOAH dispute must be aware that the SOAH Rules only
allow for two sets of interrogatories.' 83 This is different from the TRCP, which
does not specify a limit on the number of sets of interrogatories.'84 The SOAH
an interrogatory,
Rules, however, allow the parties to ask more questions1during
86
thirty, 185 than they may under the TRCP, twenty-five.

A party should send written interrogatories directly to the other party and
should not file a copy of the discovery request with SOAH unless an ALJ
directs the party to do so or the discovery request is "in support of a motion to
compel, motion for protective order, or motion to quash.' 87 If a party receives
twenty days of receipt
a set of interrogatories, the party must respond within
188
deadline.
another
established
has
ALJ
unless an
c. Requestsfor Admissions
A request for admissions under the SOAH Rule is similar to its
counterpart in the TRCP. 189 One notable difference is the deadline. The
SOAH Rules require that the request be served "no later than twenty days
before the end of the discovery period or the date of hearing if no discovery
period has been established."1' 90 The TRCP require service to be at least thirty
days before the end of the discovery period. 191 A party should be aware of this
difference, as it may affect the time allowed to review the admissions. Under
the SOAH Rules, a party who receives a request for admissions must respond
192
within twenty days of receipt unless an ALJ has established another deadline.
A party should send the request for admissions directly to the other party and
should not file a copy of the discovery request with SOAH unless an ALJ
of a motion to compel,
directs so, or if the discovery request is "in support
193
motion for protective order, or motion to quash."'
Similar to the TRCP, "[a]ny matter admitted . . . is conclusively

established as to the party making the admission unless the judge on motion
permits withdrawal or amendment of the admission."' 94 An ALJ will allow the

183.

Id. § 155.3 1(d)(1).

184.
185.
186.
187.
188.
189.
190.

See TEX. R. Civ. P. 190.
§ 155.31(d)(1).
TEX. R. Civ. P. 190.
§ 155.31(0.
Id.§ 155.31(g).
Compare id. § 155.31(d)(2), with TEX. R. CIv. P. 189.2.
§ 155.31(d)(2).

191.
192.

TEX. R. CIv. P. 198.1.
§ 155.31(g).

193. Id. § 155.31(f).
194.

Id.§ 155.31(d)(2)(B).
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withdrawal or amendment of an admission if the ALJ determines good cause
exists for the withdrawal or amendment. An ALJ will also allow the withdrawal
or amendment when it is in the interest ofjustice, the other parties relying on
the admission will not be unduly prejudiced, and "the presentation ofthe merits
of the action will be subserved thereby."' 95 This rule differs slightly from the
TRCP, which require that a party show good cause for the withdrawal
or
96
amendment and that the opposing party will not be unduly prejudiced.
d Requests and Motionsfor Production
The SOAH Rules allow for "requests and motions for production,
examination, and copying of documents and other tangible materials."' 197 The
SOAH Rules, however, do not cover this type of discovery specifically, so a
party should follow the general SOAH discovery rule. 19 8 A party should send a
request or motion for documents or materials directly to the other party and
should not file a copy of the discovery request with SOAH, unless an ALJ
directs the party to do so or the discovery request is "in support of a motion to
compel, motion for protective order, or motion to quash."' 99 If a party receives
a request or motion to produce a document or another item to view or copy, the
party must respond within twenty days of receipt, unless an ALJ has established
another deadline.2 °°
e. Motionsfor Mental or PhysicalExaminations
20
The SOAH Rules allow "motions for mental or physical examinations," '
but there is not a specific rule for this type of discovery; therefore, a party
should follow the general SOAH discovery rule.20 2 A party should send a
motion for a mental or physical examination directly to the other party and
should not file a copy of the discovery request with SOAH, unless an ALJ
directs the party to do so or the discovery request is "in support of a motion to
compel, motion for protective order, or motion to quash. 20 3 If a party receives
a motion for mental or physical examination, the party must respond within
twenty days of receipt unless an ALJ has established another deadline. 2 °

195.
196.
197.
198.
199.

Id.
TEx. R. ClV. P. 198.3.
§ 155.31(d).
See id.§ 155.31(a).
Id. § 155.31(f).

200.
201.

Id. § 155.31(g).
Id.§ 155.31(d).

202.
203.

See id. § 155.31(a).
Id. § 155.31(f).

204.

Id. § 155.31(g).
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f Requests and Motionsfor Entry Upon andExamination of Real Property
The SOAH Rules allow for "requests and motions for entry upon and
examination of real property." 20 5 Because no specific SOAH rule governs this
type of discovery, a party should follow the general SOAH discovery
guidelines. 20 6 A party should send the request or motion for inspection of real
property directly to the other party and should not file a copy of the discovery
request with SOAH, unless an ALJ directs the party to do so, or the discovery
request is "in support of a motion to compel, motion for protective order, or
motion to quash. 2 °7 If a party receives a request or motion from another party
who wishes to enter and examine the property, the receiving party must respond
within twenty days of receipt unless an ALJ has established another deadline. 0 8
3. Responding to Discovery Requests and Motions
a. Duty to Supplement Discovery Responses
As with the TRCP, a party to a SOAH proceeding has a duty to
supplement all discovery responses as necessary. 209 A party should refer to the
TRCP to determine the circumstances in which this duty arises.2 10 A party
should make the amendment promptly. 211 The TRCP designate that an
amendment is not prompt if made less than thirty days before the hearing,2 12 but
the SOAH Rules designate that an
amendment is not prompt if "made less than
213
fifteen days before the hearing.,
b. Objections to Discovery Requests
If a party objects to a discovery request, it should send a written objection
that states the specific grounds for objecting to the other party.214 As with the
TRCP, if a party replies with a late objection or with a response "obscured by
numerous unfounded objections," an ALJ will waive the objection unless the
ALJ finds good cause. 215 The SOAH Rules state that if a party only objects to

205. Id. § 155.31(d).
206. See id. § 155.31(a).
207. Id. § 155.31(0.
208. Id. § 155.31(g).
209. Id. § 155.31(h).
210. Id.
211. See id.; TEx. R. CIv. P. 193.5.
212. TEx. R. Civ. P. 193.5.
213. § 155.3 1(h). The SOAH rule extends the allowed period beyond that in the TRCP. Id.; see TEx. R.
Civ. P. 193.5.
214. § 155.31(i).
215. Id.
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part of a question, it should clearly identify the objectionable part.2 16 While the
TRCP require a party to respond to the unobjectionable part of the question
"unless it is unreasonable... to do so before obtaining a ruling on the
objection,"2'17 the SOAH Rules do not address whether a party must partially
respond. 21 8 Additionally, the TRCP specifically state that a party should not
object simply to preserve privilege, 2 '9 but the SOAH Rules do not address this
* 220
issue.
c. Motion to Compel
If a party receives a discovery request or motion and subsequently fails to
comply, a party seeking discovery may file a motion to compel with an ALJ.22 1
A party must file the motion within ten days after the failure by the other party
to comply or after receipt of an objection to the discovery. 22 The SOAH Rules
specifically state that in the motion, a party should include a certificate of
conference either (1) stating that "the parties conferred, negotiated in good
faith, and were unable to resolve the dispute," or (2) stating that the movant
tried, but was unable to contact the opposing party, and describing the
attempts.223

d Motion for Protective Order
As under the TRCP, a party to a hearing at SOAH may file a motion for a
protective order.224 A party must do so within the time permitted for discovery
response and must supply grounds for the protective order.225 Grounds for

which an ALJ may issue the order include "relief from undue burden,
unnecessary expense, harassment or annoyance, or invasion of personal,
constitutional, or property rights. 226 If a party may assert privilege, it should

do so rather than file the motion for protective order.227 In filing the motion or
a response to the motion, a party "may include affidavits, discovery pleadings,
or other pertinent documents. 228
216.

Id.

217.
218.

TEx. R. Civ. P. 193.2(b).
See § 155.31(i).

219.

TEx. R. Civ. P. 193.2(0.

220.
221.
222.

See § 155.31(i).
Id. § 155.31(1).
Id.

223.

Id. § 155.31(I)(I)-(2).

224. Compare id. § 155.3 1(m) (explaining the motion for a protective order under the SOAH Rules), with
TEx. R. Civ. P. 192.6 (explaining the motion for a protective order under the TRCP).
225. § 155.31(m).

226.

Id.

227.

See id.

228.

Id.
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In responding to a motion for protective order, an ALJ may "order that
requested discovery not be sought in whole or in part;, 229 may limit the subject
matter of discovery; may deny the time or place of the requested discovery;
"may order that the discovery be undertaken only by such method or upon such
terms and conditions or at the time and place directed by the judge; '230 or may
order the records sealed.23'
e. Motion to Quash
A party may file a motion to quash, although the SOAH Rules do not
232
Because the SOAH
discuss in detail the requirements of such a motion.
Rules do not discuss this particular matter, an ALJ may refer to the TRCP, as
well as other sources, for direction in determining a general outline.23 3 A party
wanting to file a motion to quash should also follow the general guidelines in
the SOAH Rules regarding motions.234 A party should file the motion at least
seven days before the hearing unless it has good cause for a late filing.235
C. Evidence
The TRE apply in all hearings at SOAH.236 A party to a hearing should
carefully review section 2001.081 of the APA, in addition to the TRE, because
it includes standards under which courts may deem certain evidence
admissible.23 7 The SOAH Rules specifically address a few brief topics,
including the process for invoking the rule to exclude witnesses from the
hearing room, the possible requirement of pre-filed testimony, and instructions
for offering exhibits into evidence.2 38

229. Id. § 155.31(m)(1).
230. Id. § 155.31(m)(2).
231. Id. § 155.31(m)(l)-(3). This is not an exclusive list. Id. § 155.31(m). Openness is a presumption
of SOAH records and an AU may only order the records sealed if a party shows the following:
(A) a specific, serious and substantial interest that clearly outweighs [the SOAH] presumption of
openness; and
(B) any probable adverse effect that sealing will have upon the general public health or safety, and
(C) no less restrictive means than sealing the records will adequately and effectively protect the
specific interest asserted.
Id. § 155.31 (m)(3). Any such order must be "in accordance with the APA, the referring agency's statute, and
other applicable rule or law." Id. § 155.3 1(m)(3)(C).
232. See generally id. § 155.31(0 (discussing documents that a party may file along with a motion to
quash).
233. See id. § 155.3(g).
234. Id. § 155.30.
235. Id. § 155.30(b)(1).
236. Id. § 155.51(a).
237. Id.
238.

Id. § 155.51(b)-(d).
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D. Making a Record of the Contested Case
When SOAH hears a contested case, "[a] record of all contested case
proceedings will be made., 239 If SOAH sets a proceeding to last more than one
day, the referring agency must provide a court reporter.2 40 If a proceeding will
last less than one day, then SOAH has the responsibility of making a tape
recording of the proceeding. 24' An ALJ has discretion to waive recording of a
prehearing conference.242 If recording is waived, an ALJ could rule that an
order be written after the conference, to reflect the actions taken at the
conference.2 43
E. Judgment
1. Proposalfor Decision
In a few types of cases, SOAH has the authority to enter a final Decision
and Order on a matter. 244 For most cases, however, SOAH does not have the
last word, instead only having authority to offer an advisory ruling in the form
of a Proposal for Decision (PFD).24 5 Only a few agencies allow an ALJ to
make the final Decision and Order.246 The remaining agencies utilize, but do
not defer to, the PFD in making their own final decision.24 7 When an ALJ
provides a PFD rather than a final order, the state agency who was a party and
referred the matter to SOAH will be the final decision maker.2 48
In preparing a PFD, an ALJ will discuss the disputed matter, the issues
before SOAH, and a suggested result. 249 An ALJ will send the PFD to each
party, including the referring agency.250 If a party disagrees with any part ofthe
PFD, it can send an exception to both SOAH and the referring agency. 25' The
party must file the exception within fifteen days after being served with the
PFD.252 After the referring agency has received the PFD and any exceptions, a
"decision-making body" within the referring agency will consider the PFD, as

239.
240.
241.
242.
243.

Id. § 155.43(a).
Id. § 155.43(b).
Id. § 155.43(a).
Id.
Id.

244.
245.
246.
247.
248.
249.

Hearings at SOAH, supra note 127.
§ 155.59(a).
Frequently Asked Questions, supra note 2.
Id.
Hearings at SOAH, supra note 127.
§ 155.59(a); Hearings at SOAH, supra note 127.

250.
251.
252.

§ 155.59(b).
Id. § 155.59(c).
Id. § 155.59(c)(1).
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the referring agency
well as all opposing arguments.253 After all considerations,
254
itself will make a final decision on the matter.
2. Default Proceedings
While the TRCP have a process for defaultjudgments, 255 the SOAH Rules
instead have a process for default proceedings because "SOAH [does not] have
the authority to enter judgments." 256 Instead of ajudgment, SOAH may issue a
PFD.257 If a party without the burden of proof does not appear at a hearing, an
AU may proceed on a default basis. 258 To proceed with default, the party with
the burden must prove that the defaulting party had proper notice of the
hearing.259 Proper notice includes a disclosure that if the party fails to appear at
the hearing, an AU "could deem the factual allegations admitted" 26° and might
grant the relief sought in the notice of hearing. 261 An AU has the authority to
decide whether the defaulting party was provided with proper and adequate
notice.262 The SOAH Rules regarding default differ from the TRCP because
issuance of a default PFD or final order is not simply dependent on the passage
of a specific time.263
Default proceedings require proof that the defaulting party had actual
notice. 26 When the referring agency cannot prove that the defaulting party had
actual receipt of notice, an AU may
proceed on a default basis if: (1) the referring agency's statute or rules
authorize service of the notice of hearing by sending it to the party's last
known address as shown by the referring agency's records; and (2) there is
that the notice of hearing was sent by first class mail to
credible evidence
265
such address.

253.
254.
255.
256.

Hearings at SOAH, supra note 127.
Id.
See TEX. R. Civ. P. 239.
E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.

257. Frequently Asked Questions, supra note 2.
258. 1 TEX. ADMIN. CODE § 155.55(a) (West 2007) (State Office of Admin. Hearings, Default
Proceedings).
259. § 155.55(b)(1). The notice must be proper under chapter 2001 ofthe Texas Government Code and
section 155.27 of the Texas Administrative Code. Id.
260. E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
261. § 155.55(b)(2). The font of such notice should be bold and at least twelve-point font. Id.
262. Id. § 155.55(e).
263. Compare id. § 155.55 (listing the SOAH requirements for a default proceeding), with TEX. R. CIv.
P. 239 (listing the TRCP requirements for judgment by default).
264. § 155.55(b).
265. Id. § 155.55(c)(l)-(2).

2008]

THE SOAH RULES OF PROCEDURE

Unlike the TRCP, the SOAH Rules do not specify the procedure of how a
defaulting party will receive notice of the default. 266 A party contesting the
default must file a motion within ten days after the original default hearing to
reopen the record.267 The party may do this only if an ALJ has not issued "a
dismissal, [PFD], or a final order." 268 An ALJ has the discretion to grant this
motion and reopen the record.269
Unlike the TRCP, the SOAH Rules provide that an ALJ and the parties to
a contested case have several options in determining the course of the case
"where a party has not appeared for [a] hearing and a default is in order., 270 If
the defaulting party does not appear and there was proper and adequate notice,
the ALJ has the discretion to "grant a continuance or dismissal from SOAH's
docket in order to allow the referring agency to dispose of the case on a default
basis . . . or [to] issue a default proposal for decision or order.",27' If an ALJ
continues the case or dismisses it from the docket to allow the referring agency
to dispose of it under its own rules, the issue will return to the referring agency
that initially requested to docket the case at SOAH.2 72 The parties to the suit
should then refer to the agency's rules to determine how to dispose of the case
on a default basis.273
3. Dismissalfor Want of Prosecution
An ALJ may also dismiss a case when the party that has brought the case
and has the burden of proof-usually the referring agency 274 -fails to
prosecute.275 As with the TRCP, the SOAH Rules provide that "if a party
seeking affirmative relief fails to appear for any hearing or prehearing
conference of which [that] party had notice," or if that party fails to comply
with a statutory requirement or rule, an ALJ may dismiss the case for want of

266. See generally TEX. R. Civ. P. 239(a) (explaining how a party will be notified of a defaultjudgment
against them).
267. § 155.55(d).
268. Id.
269. Id.
270. See E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
271. § 155.55(e). If an agency has its own agency default rule, it may move for a continuance. E-mail
from Cathleen Parsley (Jan. 12, 2008), supra note 4. If an AU grants the continuance, the agency will
dispose of the case internally. Id. After disposing internally, the agency will move to dismiss the case from
the SOAH docket. Id.
272. § 155.55(e); see also E-mail from Cathleen Parsley (Jan. 12,2008), supranote 4 (emphasizing that
the AU may dismiss the case from the SOAH docket so that the referring agency can dispose of the case
under its own rules).
273. § 155.55(e).
274. Frequently Asked Questions, supra note 2.
275. § 155.56(a).
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prosecution.2 16 A party must also comply with the specific orders of an ALJ,as
failure to do so may result in a dismissal for want of prosecution. 7
4. Summary Disposition
The SOAH Rules contain a process for summary disposition, rather than
summary judgment as found in the TRCP,278 because SOAH does not enter
judgments. 279 A party seeking recovery through SOAH may make a motion for
summary disposition in the same manner it would if following the summary
judgment rule in the TRCP.2 8 ° Unlike most SOAH motions, a motion for
summary disposition does not fall under the general SOAH motion rule.28' The
SOAH Rules do not specify when the motion for summary disposition must be
filed. 82 Therefore, a party should defer to the TRCP for filing deadlines and
should file at least twenty-one days before the hearing.2 83 The other party
should file any opposition within twenty days of receiving the summary
disposition motion.28 4
One key difference between the TRCP and the SOAH Rules regarding
summary judgment or disposition, respectively, is reliance upon unfiled
discovery.28 5 Under the SOAH Rules, a party may rely on discovery products
that are not on file with SOAH "to support or oppose a motion for summary
disposition, if copies of the products are filed with the motion or opposition and
copies of or a notice containing specific references to the discovery products are
served on all parties. '25 6 This reliance is not allowed under the TRCP summary
judgment rule.287
IV. ALTERNATIVES TO A HEARING AT SOAH
The SOAH Rules offer several alternatives resolving a dispute through
means other than a hearing at SOAH.288 A party who files a complaint with a

276. Id.
277. Id.
278. TEX. R. Civ. P. 166a.
279. E-mail from Cathleen Parsley (Jan. 12, 2008), supra note 4.
280. Compare § 155.57 (describing the SOAH rule for summary disposition), with TEx. R. Civ. P. 166a
(describing the TRCP rule for summary judgment).
281. § 155.30(g).
282. Id. § 155.57.
283. See id.; TEX.R. CIv. P. 166a.
284. § 155.57(c).
285. Compare id. § 155.57 (describing how a party may rely on unfiled discovery to support a summary
disposition), with TEX. R. Civ. P. 166a (requiring that the discovery must be on file at the time of the
hearing).
286. § 155.57(d).
287. See TEX. R. CIv. P. 166a.
288. Frequently Asked Questions, supranote 2.
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state agency may be able to resolve the issue directly with the agency.289 The
party may move forward with settlement negotiations, and an ALJ does not
necessarily have to be involved.29 ° In suitable circumstances, SOAH may hold
mediation and the parties can collaborate to find a solution.29' SOAH provides
detailed instructions for mediated settlement conferences, which is the most
common type of mediation.292 If the parties are unsuccessful in their alternative
dispute resolution, they may decide to request a hearing at SOAH.293
V. CONCLUSION
For a practitioner to successfully practice before SOAH, he or she must
have a basic understanding of the SOAH Rules. While many of the SOAH
Rules are similar to the TRCP, there are some important differences between
the two; thus, it is imperative that practitioners remember that the SOAH Rules
apply exclusively during hearings at SOAH.294 In addition to a basic
understanding of the SOAH Rules, a party should also be aware of other rules,
which may come into play during a SOAH dispute. Many agencies have a few
or complete sets of their own rules and these rules may affect a party's dispute
with SOAH. Just as a practitioner must thoroughly learn to understand and
apply the TRCP to litigate successfully before a Texas state court, a practitioner
expecting to practice before SOAH must thoroughly learn the SOAH Rules.
Thorough and complete preparation with the correct set of rules is essential to a
successful appearance at SOAH.
by Mary Laski

289. Id.
290. Id.
291. Id. The Alternative Dispute Resolution process does not take away the option ofa hearing at SOAH.
Id.
292.

See I TEx. ADMIN. CODE § 155.37 (West 2007) (State Office of Admin. Hearings, Settlement

Conferences).
293.
294.

Frequently Asked Questions, supra note 2.
See discussion supra Part I1B.

