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TEXAS HOME EQUITY LENDING

I. INTRODUCTION

The administrative law saga of how home equity loans came to Texas and
how the rules that govern them have been embedded in the Texas Constitution,
interpreted by the Finance Commission of Texas and the Credit Union
Commission of Texas (the Commissions), challenged in court, rewritten by the
Commissions, bounced back to the Texas legislature, and most recently sent to
the Texas voters again on November 6, 2007, would make a spellbinding soap
opera. The substantive and procedural drama includes lobbying and lawsuits,
triumphs and turmoil.

This Article explores what has happened with home equity law and
regulations over the past ten years. A recurring theme has been, and remains,
the legal tension between the practical necessity for administrative guidance
and the vulnerability of agency interpretations to judicial challenges. After
examining the development of constitutional home equity authorization and
restrictions, this Article highlights current unresolved issues in home equity
lending. Finally, the Article considers the Texas home equity borrower
protections in light of the subprime mortgage problems and high foreclosure
rates dominating today's financial news.

II. THE UNIQUE NATURE OF TEXAS HOME EQUITY LENDING: FOR GOOD

AND ILL

Ten years ago, Texas was the last state in the United States to permit home
equity loans. 1 More than one hundred years earlier, Davy Crockett reportedly
told his creditors, "You can go to hell! I'm going to Texas!,, 2 In the Texas
legislative arena, the difficulty in establishing legal authority to allow a valid
lien on homestead property for home equity financing made the two
destinations referenced by Crockett seem not so different,3 and for some of the

* Associate Professor of Law, Texas Tech University School of Law, author of Banking Law Professor

Blog: http://lawprofessors.typepad.com/banking/; former General Counsel to the Texas Banking Department;
Senior Vice President & Chief Regulatory Counsel to the Texas Bankers Association during the 1999 and
2001 Texas Legislative Sessions; General Counsel to the Texas Credit Union League during the 2003 Texas
Legislative Session. This author and any other who may write about Texas home equity lending must
gratefully acknowledge Michael K. O'Neal as the "guru" of Texas home equity law. Karen Neeley, John
Heasley, Larry Temple, Eric Sandburg, Mark Morris, and Everette Jobe have also provided many of the legal
insights and legislative recommendations discussed here.

1. Anthony C. Conveny, Saying Goodbye to Texas's Homestead Protection: One Step Toward
Economic Efficiency with the BankruptcyAbuse Prevention and Consumer Protection Act of2005, 44 HOUS.
L. REv. 433, 452 (2007); see TEx. CONST. art. XVI, § 50(a)-(b). Effective January 1, 1998, new sections
added to the Texas Constitution allowed, for the first time, a valid lien against homestead property for
securing a home equity loan.

2. Charles C. Boettcher, Taking Texas Home Equityfor a Walk, but Keeping It on a Short Leash!, 30
TEx. TECH L. REv. 197, 204 (1999).

3. See J. Alton Alsup, Pitfalls (and Pratfalls) of Texas Home Equity Lending, 52 CONSUMER FIN. L.Q.
REP. 437 (1998) (describing the legislative and lobbying efforts required to pass the home equity bill).
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same independent-minded, frontier-spirited reasons4 that prompted Crockett to
strike out for a land of new opportunities. 5

Special homestead protections originated in statutes adopted when Texas
was a state of Mexico. These protections continued during the Republic of
Texas era, and were incorporated as part of the Texas Constitution in 1845 6

These first homestead protections, like those in many other states during the
nineteenth century, protected the homestead from general creditors but did not
prohibit the homeowner from placing consensual liens on the homestead to
secure loans.7 The Texas Constitution of 1876, however, authorized only three

types of liens against a homestead, which could result in foreclosure and loss of
the property: (1) purchase money financing, (2) taxes on the homestead
property, and (3) improvements to the property. Amendments in 1995 added
two other purposes, owelty of partition resulting from a divorce proceeding and
refinance of a federal tax lien, for which a valid lien could be established
against homestead property.9

These constitutional restrictions meant that Texas homeowners were
unable to borrow against the equity built up in homestead property because
lenders could not take a lien against the homestead as collateral. The only way
homeowners could access their equity was to sell the property.' 0

Arguments in favor of home equity lending," which ultimately won the
day, included: (1) Equity belongs to the homeowner, and the homeowner
should be able to decide when and how to use it. 12 (2) Home mortgage interest
is deductible for federal income tax purposes,' 3 which would be a financial

4. See Boettcher, supra note 2, at 203-04 (describing this anti-creditor measure). For these same
reasons, the Texas state bankruptcy homestead exemption is not limited to a dollar value. Conveny, supra
note 1, at 438-49 (discussing the expansive homestead protection history in Texas). Distrust of banks,
particularly large out-of-state financial institutions, also prompted Texas to opt out of interstate branching until
forced to accept it due to unsuccessful litigation in 1998, making Texas the last holdout in that context as well.
Ghiglieri v. NationsBank of Tex., N.A., No. CIV.A.3:97-CV-2897-P., 1998 WL 241234 (N.D. Tex. May 6,
1998).

5. As every Texas schoolchild knows, Crockett's excursion to Texas ended at the Alamo. We foresee a
better outcome for Texas home equity lending.

6. See Julia Patterson Forrester, Home Equity Loans in Texas. Maintaining the Texas Tradition of
Homestead Protection, 55 SMU L. REV. 157, 159 (2002) (discussing the history of homestead protection); see
also Joseph W. McKnight, Texas Homestead Law, 17 TEX. TECH L. REV. 1307, 1308 (1986) (providing
commentary on the history of Texas homestead protection).

7. Forrester, supra note 6, at 159.
8. TEX. CONST. art. XVI, § 50(a)(l)-(2), (5). The Constitution drafted in 1876 is the one still in effect

today. Currently, those protections are still in the document. Texas State Library & Archives Commission,

The Texas Constitution of 1876, http://www.tsl.state.tx.us/treasures/constitution/index.html (last visited Nov.
25, 2007).

9. TEx. CONST. art. XVI, § 50(a)(3)-(4).
10. Realtors and homebuilders were key opponents of allowing home equity liens because of their

business self-interest in selling homes. See Boettcher, supra note 2, at 211.
11. Id. at 211-13.
12. State Senator Jerry Patterson, a strong proponent of home equity lending, compared restrictions on

home equity use to a "taking" of homeowners' property without just compensation. Jerry Patterson, Home
Equity Reform in Texas, 26 ST. MARY's L.J. 323, 336 (1995).

13. I.R.C. § 163(h)(3)(c) (West 2006). The 1986 Tax Reform Act eliminated deductibility for interest
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benefit to the consumer from this type of loan. (3) Home equity loans generally
carry a lower interest rate because they are secured by the homestead-another
financial saving for consumers. (4) Home equity loans have the lowest
delinquency rate of all loan categories "because borrowers are more careful
when their homes are on the line.' 4 (5) The State of Texas stands to benefit
substantially from home equity lending in terms of a direct increase in
consumer spending, new job creation and increased tax revenue.15

Arguments against home equity lending are based on consumer protection
concerns; however, in the 1997 Texas legislative session, proponents of home
equity lending, spearheaded by the financial institution trade associations, won
support from consumer advocates by incorporating extensive consumer
safeguards. 

16

Much of the difficulty and delay in securing passage of effective home
equity legislation stems from placement of homestead lien restrictions in the
Texas Constitution. Changing the Texas Constitution requires that the
amending resolution pass both the house and senate by a super-majority two-
thirds vote on the record, and that a referendum on the proposed constitutional
amendment be submitted to the voters of Texas in a statewide election. 17 The
1997 Home Equity Amendment, House Joint Resolution 3 1, was approved by
59.6% of the popular vote.' 8

III. TEXAS HOME EQUITY LENDING: A COMPLIANCE NIGHTMARE

A. The Legislature and the People Speak: It's All in the Constitution

In a clear case of "be careful what you ask for because you just might get
it," lenders gained the right to make home equity loans secured by a lien on the
homestead pursuant to the constitutional amendment effective January 1,
1998.19 At least twelve sets of conditions and safeguards accompanied the lien
authorization, all of which were incorporated directly into the constitution itself,
with no implementing legislation and no delegation to any agency to interpret
the new provisions or to issue regulations relating to home equity lending.20

Worst of all, any failure by the lender to satisfy completely each of the
constitutional conditions could result in an invalid lien, no personal recourse,

paid on other types of consumer loans, leaving only interest paid on home mortgages as deductible. Id.
14. Boettcher, supra note 2, at 214.
15. Patterson, supra note 12, at 333-34 (referring to a study conducted by University of Texas business

professor George Gau).
16. Boettcher, supra note 2, at 215-17.
17. TEx. CONST. art. XVII, § l(a).

18. Alsup, supra note 3, at 437.
19. Tex. H.R.J. Res. 31 § 2(b), 75th Leg., R.S. (1997).
20. Id. The exact number of restrictions depends on how they are combined or split into subparts;

therefore, different commentators may provide a different count, usually between twenty and twenty-five
individual restrictions.
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and forfeiture of all principal and interest on the home equity loan-with no
mitigation for good faith error.2'

There is opportunity for the Texas legislature to reconsider any problems
with the home equity lending provisions in the constitution during regular
legislative sessions, which occur only every other year for 140 days.2 Any
amending resolution must pass by a super-majority in both houses and be
presented to the voters of Texas in a subsequent referendum.23 These stringent
procedures assure that the legislature cannot change constitutional provisions
lightly,24 but they severely limit the legislature's ability to make even minor
corrections. Placing this level of daily operational detail in the constitution is
unprecedented.

As lenders moved to implement home equity lending in Texas, they could
not simply import forms and programs from other states.25 Lenders had to
design a new home-equity-loan product for Texas, including the unique Texas
constitutional limitations. These conditions to a valid lien on homestead
property for home equity lending purposes are listed and discussed here to
indicate the complexity facing lenders, the need for interpretation, and the
fertile field for litigation. Failure to comply with any one of these constitutional
conditions can cause loss to the lending institution of the entire amount of the
loan. In addition to this monetary "death penalty," the 1997 home equity
authorization imposed the following additional restrictions.

1. Authorized Lenders

The Texas Constitution provides that only specifically authorized lenders
can make home equity loans in Texas.26 Only a bank, savings and loan
association, savings bank, or credit union; an approved lender for federally
insured loans; a licensed lender approved by the Texas Office of Consumer
Credit Commissioner; a seller-financer of an individual homestead property; a
close relative of the homestead owner (within the second degree of affinity or
consanguinity); or a Texas regulated mortgage broker can make Texas home
equity loans.2 7 The constitution further limits the authority of these authorized
lenders by requiring that they must "not have been found.., to have engaged
in the practice of refusing to make loans because the applicants for the loans

21. Id. This draconian result has been mitigated somewhat with revised cure provisions added in 2003.
The decision by the Texas Supreme Court in Doody v. Ameriquest Mortgage Co., 49 S.W.3d 342, recognized
cure opportunities even before the legislature amended and clarified the cure provisions. See discussion infra

Part U1.D.2.

22. TEX. CONST. art. 1H, § 5.
23. Id. § 1(a).

24. See Alsup, supra note 3, at 437 (explaining that the drafters recognized and intended this result as

part of the conflict and compromise that allowed for passage of the home equity legislation).

25. Id. at 439. The non-standard provisions also restricted ability to sell Texas home equity loans into

the secondary market. Id. at 439-40.

26. TEX. CONST. art. XVI, § 50(a)(6)(P).
27. Tex. S.J. Res. 22, 76th Leg., R.S. (1999). The provision for mortgage brokers was added in 2003.
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reside or the property proposed to secure the loans is located in a certain
area." 28 This is Community Reinvestment Act29 anti-redlining language, but
there is no indication regarding how formal the finding of this practice must be,
whether a full administrative hearing is required or whether an examination
write-up would be sufficient. Nor is there any constitutional provision for
reinstating authorized lender status once the redlining finding has been
corrected.

2. Certain Homestead Property Ineligible as Collateral for Home Equity
Loans

The Texas Constitution specifically excludes property designated for
agricultural use from serving as collateral for a home equity loan, although
dairy farms are a special carve-out.30 Apparently, although the legislature felt
compelled to protect the family farmer from himself and his need for a home
equity loan, it was persuaded that dairy farmers are a special breed. The risk
this restriction imposes is highlighted later in this Article.3'

The Texas Property Code definitions of homestead raise other issues
concerning the eligibility of property to secure a home equity loan. 32 Texas law
distinguishes between "urban" and "rural" homesteads.33 Urban homesteads in
1997 were limited to one acre.34 Making a home equity loan secured by an
urban lot that exceeded the one-acre limit could have resulted in an invalid lien
because that would violate the constitutional prohibition against taking
additional collateral property.35 The legislature recognized that large urban lots
sometimes exceed one acre, and therefore, increased the maximum size of an
urban homestead to ten acres in 1999.36 Rural homesteads can be two hundred
acres for a family.37 With suburban sprawl, the line between urban and rural
can blur, and the Texas Property Code definitions can require some effort to
verify. An urban homestead is:

(1) located within the limits of a municipality or its extraterritorialjurisdiction
or a platted subdivision; and (2) served by police protection, paid or volunteer
fire protection, and at least three of the following services provided by a

28. TEX. CONST. art. XVI, § 50(a)(6)(P).
29. Community Reinvestment Act, 12 U.S.C. §§ 2901-2907 (2005).
30. TEX. CONST. art. XV1, § 50(a)(6)(I).
31. See discussion infra Part IH.I. 1.
32. See TEX. PROP. CODE ANN. § 41.002 (Vernon 2000).
33. See id.
34. See Tex. S.B. 496, 76th Leg., R.S. (1999).
35. See TEX. CONST. art. XVI, § 50(a)(6)(H).
36. TEX. PROP. CODE ANN. § 41.002(a); see Tex. S.J. Res. 22, 76th Leg., R.S. (1999).
37. § 41.002(b)(I).

20071
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municipality or under contract to a municipality: (A) electric; (B) natural gas;
(C) sewer; (D) storm sewer; and (E) water.38

A rural homestead is located in an area that does not meet this definition of
urban.

39

Another issue involved the urban business homestead. In 1997, a sole
proprietor could combine his house lot with his business lot, if the parcels
totaled one acre or less, and claim the two as his homestead, even if the two lots
were not physically adjacent. 40 An unsuspecting lender might make a business
loan to the sole proprietor secured by the business real estate, only to find that
this was in fact a home equity loan because it was secured by homestead
property. In that circumstance, because the lender mistakenly failed to follow
the constitutional requirements for a home equity loan, the result would be no
valid lien, no personal recourse against the borrower, and forfeiture of the
principal and interest. The legislature addressed this issue in 1999 by
increasing the maximum size of the urban homestead from one acre to ten acres
and requiring urban homestead property to be contiguous.4'

Another problem arises when a rural borrower, whose property is
designated for agricultural use, needs a home equity loan. The lender should
correctly explain that the constitution does not permit this. The borrower may
then decide to partition off a plot surrounding his house, remove the
agricultural use designation for that small area, and then seek a home equity
loan secured by the reduced-acreage, non-agricultural use homestead property.
This strategy can be effective, but it requires the borrower to take the time,
incur the expense, and go through the trouble of surveying and subdividing the
property. If the lender requires the partition, one could argue that these
expenses might count as "fees," which are limited in total to three percent of
the principal amount of the loan.4 2

The Texas Constitution permits lenders to rely conclusively on the
borrower's affidavit that a particular property is not homestead property and
thus not subject to the constitutional restrictions that invalidate a lien if not
complied with, but the lender must have no actual knowledge to the contrary.43

3. Voluntary Liens; Required Consent of Spouse; No Personal Liability

The most obvious consumer protection is the requirement that the
borrower enter into the loan arrangement secured by a voluntary lien consented

38. Id. § 41.002(c).

39. See id. § 41.002(b).
40. See Tex. S.B. 496, 76th Leg., R.S. (1999).

41. Tex. S.J. Res. 22, 76th Leg., R.S. (1999).

42. Although partition expenses may be "necessary to originate" the extension of credit, they should not
be included within the three percent fee cap unless the lender requires the partition, because they are serviceg
that have nothing to do with the lender or the loan process and are not paid to the lender.

43. TEX. CONST. art. XVI, § 50(d).



TEXAS HOME EQUITY LENDING

to by each owner of the homestead and each owner's spouse.44 In addition,
Texas home equity loans are non-recourse, which means that the lender cannot
sue the borrower personally upon default, but can only collect through
foreclosing on the property.

The Texas constitutional borrower protections have a severe downside for
lenders. If the lender has violated even one of these complex and ambiguous
constitutional condition precedent to establishing a lien on homestead property
in Texas, the lender (unless it cures the defect) has no valid lien and cannot
foreclose on the property. With neither recourse against the borrower 45 nor a
valid lien, the lender loses the entire loan amount.46 Underlining this harsh
result is the constitutional forfeiture provision,47 which penalizes the lender in
the amount of all principal and interest for a defective home equity loan. Good
counsel to lenders is to adopt and follow policies and procedures to make home
equity loans that are compliant in every respect or to forgo this line of business
altogether.

Until the legislature adopted meaningful "cure" amendments in 2003, 4

these provisions struck fear into the hearts of potential home equity lenders.
Many smaller community banks were reluctant to offer home equity loans
because of this severe risk of loss to the lender. The forfeiture provision was
designed to protect consumers and deter overbearing lenders, but with no
opportunity in the 1997 provisions for meaningful correction of minor or
unintentional mistakes, the negative effect was to discourage loans by small
lenders whose customers wanted and needed home equity loans. As we will
see in a later discussion of home equity litigation, this provision may also have
provided incentive for unscrupulous borrowers to seek a windfall by not
repaying funds they borrowed.49

4. No "Kitchen Table" Closings

Texas home equity closings may take place only at the office of the lender,
an attorney, or a title company.50 The legislature obviously intended this
provision to protect unsophisticated borrowers from having shady lenders
pressure borrowers in their own homes.51  At first, it appeared that this

44. Id. § 50(a)(6)(A).

45. Id. § 50(a)(6)(C).
46. Id. § 50(a)(6)(Q)(x).
47. Id. § 50(a)(6)(Q)(x)-(xi).
48. Tex. S.J. Res. 42, 78th Leg., R.S. (2003); Tex. H.R.J. Res. 23, 78th Leg., R.S. (2003); see also

Doody v. Ameriquest Mortgage Co., 49 S.W.3d 342 (Tex. 2001); discussion infra Part II.D.2.

49. See discussion infra Part 1I.C-D, H.
50. 7 TEx. ADMIN. CODE § 153.15(1) (West 2007); see also Rooms With a View v. Private Nat'l

Mortgage Ass'n, 7 S.W.3d 840, 848 (Tex. App.-Austin 1999, pet. denied) (holding that Proposition 8,
which requires contracts to be signed in locations other than homes, does not violate the constitutional right to
travel).

51. Sometimes this practice is referred to as the "siding salesman problem" in the home improvement
context to describe charlatans who canvass entire neighborhoods marketing dubious roof repairs, driveway
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provision also prevented well-intentioned lenders from delivering loan
documents to elderly or infirm borrowers for signature, or even from taking the
documents out to a disabled borrower in the bank parking lot for execution.
Much of this concern has now been resolved for legitimate situations by
regulatory interpretations allowing powers of attorney. 52

5. Three Percent Fee Cap-

The constitution expressly provides that, in order to obtain a valid lien on
homestead property, the lender may not

require the owner or the owner's spouse to pay, in addition to any interest,
fees to any person that are necessary to originate, evaluate, maintain, record,
insure, or service the extension of credit that exceed, in the aggregate, three
percent of the original principal amount of the extension of credit.53

Home equity lenders find this to be the most problematic restriction for two
reasons. First is the ambiguity about what fees should be included within the
fee cap. Second is the percentage cap on what are essentially fixed costs
involved in originating any home equity loan, potentially making smaller home
equity loans economically infeasible.

Both lenders and litigants identify the three percent fee cap as the most
difficult provision to comply with. Even the 2003 delegation of regulatory
interpretive authority has not ended litigation over whether certain charges are
"fees," which are included within the fee cap, or "interest," which is excluded
from the fee cap. In the section discussing pending litigation, this Article
reviews cases that have challenged distinctions between fees and interest.54

6. Eighty Percent Loan-to- Value Limitation

The Texas Constitution protects borrowers from overextending
themselves. A Texas home equity loan may not be granted in an amount that,
when added to any prior outstanding purchase money or home improvement
loan, causes debt secured by the homestead in total to exceed eighty percent of
the value of the homestead property, established at the time of loan closing.55

No other state has such a limitation and borrowers sometimes complain that
they could borrow up to one hundred percent of the property value in other

resurfacing, or home siding installation together with immediate financing if the homeowner will sign all
documents on the spot, without opportunity for review or legal consultation.

52. § 153.15(2).

53. TEx. CONST. art. XVI, § 50(a)(6)(E).
54. See discussion infra Part IM.C.2.
55. TEx. CONST. art. XVI, § 50(a)(6)(B).
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states. This provision protects lenders as well as borrowers from the problems
that could result if property values decline.

In addition to the eighty percent loan-to-value cap, another constitutional
provision protecting borrowers prohibits the lender from accelerating a home
equity loan due to a subsequent decline in value of the homestead or because
the owner defaults on other debts.56 This provision prevents the lender from
exercising cross default provisions or acceleration for insecurity based on these
grounds. Home equity loan documents should expressly restate and
acknowledge these exclusions.

Another constitutional condition precedent to a valid home equity loan
requires that both the owner of the homestead and the lender sign a written
acknowledgment of fair market value on the loan date.57 Lenders and
assignees-purchasers of the loan in the secondary market-are permitted to
rely on this acknowledgement of value, but only if confirmed by a qualifying
appraisal or evaluation 58 and the lender has no actual knowledge at the time
loan funds are advanced that the fair market value stated in the
acknowledgment is incorrect. 59

7. Only One Home Equity Loan at a Time and Only One Home Equity Loan
Extension Per Year: No "Stacking" and No "Flipping"

The Texas Constitution provides that at any point in time, one valid home
equity loan, a home equity line of credit (HELOC), or reverse mortgage must
be the only debt secured by a homestead property, except for purchase money
loans, home improvement loans, tax liens and refinancing of tax liens, or
owelty of partition in divorce. 60 The constitution also prohibits closing more
than one home equity loan on the same homestead property in a twelve-month
period. 6' The drafters of this section addressed two potential abuses, including
"Stacking" and "Loan Flipping." Stacking results from a lender loading up the
borrower with several home equity loans at one time, each generating fees to
the lender. Loan flipping involves frequent loan refinancing, which generates
fees for the lender at each new loan extension and saddles the borrower with
more costs than benefits.

Despite good intentions, many of these constitutional protections have
unintended consequences that disadvantage the borrower. For example, a strict
reading of the section prohibiting more than one home equity loan in a twelve-
month period could yield a troublesome result if a homestead owner obtains a
home equity loan, but sells the property to a new owner who wants a home

56. Id. § 50(a)(6)(J).
57. Id. § 50(a)(6)(Q)(ix).
58. Id. § 50(h)(1).

59. Id. § 50(h)(2).
60. See id. § 50(a)(6)(K).
61. See id. § 50(a)(6)(K), (M)(iii).
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equity loan on the same property before the twelve-month anniversary of the
first borrower's home equity loan, even though the first borrower's loan has
been repaid. It may be possible to defend making the second loan described
here by arguing that a homestead claimed by one party is not the same
homestead claimed by the second party, even if the real estate involved is the
same.

A different problem results if the homestead owner pays off one home
equity loan and seeks another one in less than one year. Constitutional
language, as interpreted by the Commissions, prohibits this practice.62

Common sense may indicate that neither situation described is an abuse
and that neither should be prohibited; however, these constitutional provisions
are construed very strictly against the lender. The Texas Supreme Court has
said, "When interpreting our state constitution, we rely heavily on its literal text
and must give effect to its plain language.', 63 As a result, conservative financial
institutions are wary of extending home equity loans except under the clearest
circumstances. This drives borrowers to larger lenders that can more easily
bear the loss from an unexpected interpretation. 64

8. Pre-Closing Disclosures and Borrower Opportunities to Shop Around
and Reconsider

The following detailed requirements protect consumers, but subject Texas
home equity lenders to severe penalties for overlooking any one of them, even
inadvertently.

a. "50(g) Notice" or "Twelve Day Notice"

Lenders must give a home equity borrower the prescribed "plain
language" written notice in a stand-alone document rather than incorporate it
into other loan papers.65  The notice is a summary of the lengthy Texas
constitutional home equity provisions in a shortened, simplified form. The idea
is to make sure borrowers understand their rights under the constitution. The
constitution prohibits a lender from closing the loan before the twelfth day after
providing the borrower with the notice. 66 Both the Regulatory Commentary
(the initial advisory interpretations by state financial institution regulators) and
the home equity rules issued under delegated authority after 2003 attempted to
resolve uncertainty over how to count the twelve days. The current rule
provides that a lender begin counting from the day after the latter of either the

62. 7 TEX. ADMIN. CODE § 153.14(1)(B) (West 2007).
63. Doody v. Ameriquest Mortgage Co., 49 S.W.3d 342, 344 (Tex. 2001).
64. See Amicus Brief of Independent Bankers Association of Texas at 9, Tex. Bankers Ass'n v. Ass'n of

Cmty. Orgs. For Reform Now (ACORN), No 03-06-00273-CV (Tex. App.-Austin, filed Apr. 20, 2007).
65. TEx. CONST. art. XVI, § 50(g).
66. Id.
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delivery of the 50(g) Notice or the borrower's submission of an application and
counts calendar days rather than business days.67 Ambiguous constitutional
wording underscores the need for safe harbor interpretations.

Placing the exact wording of a notice in the constitution is not practical.
First, the language of the notice originally conflicted with other substantive
requirements, which are also in the constitution. Resolution of this problem
required a Texas Supreme Court ruling68 and legislative amendment6 9 approved
by the Texas voters on September 13, 2003.70 Second, administrative agencies
can better address this level of detail under their customary legal authority to
interpret statutes that implement constitutional principles. Delegated authority
and flexible agency interpretation could be more responsive to requirements of
a new loan product in an evolving marketplace. On the other hand, the reason
for incorporating the entire law of home equity lending in the constitution is
precisely to prevent subsequent legislatures from changing the law frequently as
political expediencies change.7'

b. Notices in a Language Other Than English

To assure that home equity borrowers understand their rights prescribed
by the Texas Constitution, if the loan negotiations are conducted in a language
other than English, the lender is required to deliver an additional copy of the
50(g) Notice in that language.72 Most think primarily of Spanish as the most
likely alternative language, but in parts of Houston, for example, the second
language could be Vietnamese.73

c. Twelve-Day Cooling Off Period

In addition to explaining constitutional rights to potential home equity
borrowers, the 50(g) Notice described above triggers a twelve-day cooling off

67. 7 TEX. ADMIN. CODE § 153.12. Litigation is pending over whether the application must be written
or may be oral. Brief of Appellants, Fin. Comm'n of Tex & Credit Union Comm'n of Tex., at 5-6, Tex.
Bankers Ass'n v. Ass'n of Cmty. Orgs. for Reform Now (ACORN), No. 03-06-00273-CV (Tex. App.-
Austin, filed Aug. 30, 2006).

68. Stringer v. Cendant Mortgage Corp., 23 S.W.3d 353, 356 (Tex. 2000).
69. Tex. S.J. Res. 42, 78th Leg., R.S. (2003).
70. Laylan Copelin & David Pasztor, Limits on Damages Narrowly Approved, Voters OK Proposition

12, All Other Amendments to Texas Constitution, AUSTIN AMERICAN-STATESMAN, Sept. 14, 2003, at Al.
71. See generally Boettcher, supra note 2 (discussing intent of drafters to prevent subsequent

legislatures from changing provisions "on a whim").
72. TEX. CONST. art. XVI, § 50(g).
73. There are approximately 106,000 people in Houston of Asian decent. See U.S. Census Bureau,

State & County QuickFacts - Houston, http://quickfacts.census.gov/qfd/states/48/4835000.html (last visited
Nov. 25, 2007). According to its website, "The Gulf Coast office [of Bank of America] supports the
following languages: Spanish, Vietnamese." Bank of America, Mortgage Office Details,
http://officesearch.bankofamerica.com/Office.aspx?id=10143 (last visited Nov. 25, 2007). If banking services
are offered in Vietnamese, it seems only reasonable that the 50(g) Notice would be available in that language.
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period to make sure borrowers really do want to place liens on their
homesteads.74 Although designed to protect borrowers, the provisions that
mandate a lengthy delay between the loan application and disbursement of loan
funds often cause complaints from borrowers who want or need the money as
soon as possible.

d. One-Day-Before-Closing Itemization of Closing Costs

To address concerns that borrowers need time, in advance of a loan
closing, to review the costs associated with a home equity loan, the 2003
legislature added a provision requiring itemization of closing costs. 75 Litigation
resolved issues with regard to de minimis differences between cost itemization
provided to the borrower one day prior to closing the loan and the actual final
costs at closing, resulting in the Commissions adopting a new interpretive
rule.76 Additionally, litigation forced the Commissions to adopt new rules to
resolve issues relating to provisions for more prompt disbursement of loan
funds in defined emergencies.77

e. Three-Day Right of Rescission

The Texas Constitution provides the owner of the homestead and the
spouse, whether the spouse is a co-borrower or not, a right to rescind the loan
within three days after the extension of credit.78 This provision is similar, but
not identical, to the right of rescission provision found in the Truth in Lending
Act (TILA). 79 Texas lenders provide home equity borrowers with both federal
and state disclosures. The question of federal preemption lurks in the
background because of discrepancies between state and federal requirements.

f No Blanks in Loan Documents

To protect the borrower, the constitution provides that a home equity loan
must be made on the condition that a borrower must "not sign any instrument in
which blanks are left to be filled in.",80 This sounds straightforward; however,

74. TEX. CONST. art. XVI, § 50(g).

75. Tex. S.J. Res. 42, 78th Leg., R.S. (2003).
76. 7 TEX. ADMIN. CODE § 153.13(3) (West 2007); Brief of Appellants, Fin. Comm'n of Tex & Credit

Union Comm'n of Tex., supra note 67, at 1.
77. § 153.13(2); Brief of Appellants, Fin. Comm'n ofTex & Credit Union Comm'n of Tex., supra note

67, at 1. The 2007 amendments contain new provisions for certain borrower requests for early closings due to
official states of emergency (exemplified by Hurricanes Katrina and Rita). TEX. CONST. art. XVI, § 50(a)
(6)(L)(iii).

78. TEX. CONST. art. XVI, § 50(a)(6)(Q)(viii).
79. 15 U.S.C. § 1635 (2005).

80. TEX. CONST. art. XVI, § 50(a)(6)(Q)(iii).
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the Commissions' interpretive rule was challenged in court, 81 held invalid, and
replaced with a new interpretive rule. 2

The current rules promulgated by the Commissions represent a common
sense effort to deal with concerns that borrowers could invalidate home equity
liens by claiming that loan forms violate this constitutional provision. For
example, forms may contain boxes with instructions for the borrower to check
the applicable box and leave inapplicable choices blank. The loan documents
may also provide enough signature lines to accommodate multiple borrowers
but leave some signature lines blank when there is only one borrower. The
current rule explains: "This Section is intended to prohibit a person other than
the owner from completing one or more blanks in an instrument after the owner
has signed the instrument and delivered it to the lender, thereby altering a
party's obligation created in the instrument., 83 The rule represents an
interpretation that the constitutional prohibition does not apply to instruments
that are merely disclosures. 84 Another part of the interpretation says that
selecting one box and leaving other options blank does not create the type of
prohibited blanks referenced in the constitution. 85 Litigation resolved the
discrepancy,86 resulting in the Commissions adopting the new interpretive
rule.87  Further, the 2007 constitutional amendments make it clear that
prohibited blanks in home equity loan documents are only those blanks relating
to "substantive terms of agreement." 88

g. Borrower to Receive a Copy ofAll Documents Signed at Closing

As another condition precedent to a valid home equity loan, the Texas
Constitution requires that "the lender, at the time the extension of credit is
made, provide the owner of the homestead a copy of all documents signed by
the owner related to the extension of credit.",89 Although the idea is well
intended, this level of detail is inappropriate for inclusion in the constitution.
Borrowers have found ambiguity in this provision, and the Commissions have
attempted to clarify what types of documents the provision requires lenders
provide the borrower at closing and what documents the lender must give to the
borrower either before or after closing.90 This rule has been challenged in
court;9' however, the 2007 constitutional amendments address this issue. New

81. See Brief of Appellants, Fin. Comm'n ofTex & Credit Union Conm'n of Tex., supra note 67, at 1.
82. 7 TEX. ADMIN. CODE § 153.20.
83. 7 TEX. ADMIN. CODE § 153.20(1).
84. See id.
85. Id. § 153.20(3).
86. Brief of Appellants, Fin. Comm'n of Tex & Credit Union Comm'n of Tex., supra note 67, at 1.
87. See 31 Tex. Reg. 5084 (2006), for an explanation on the new interpretation.
88. TEX. CONST. art. XVI, § 50(a)(6)(Q)(iii)
89. Id. § 50(a)(6)(Q)(v).
90. 7 TEX. ADMIN. CODE § 153.22.

91. BriefofAppellants, Fin. Comm'n ofTex & Credit Union Comm'n ofTex., supra note 67, at 23-27.
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constitutional language requires that, "at the time the extension of credit is
made, the owner of the homestead shall receive a copy of the final loan
application and all executed documents signed by the owner at closing related
to the extension of credit., 92

9. Prohibited Loan Terms

a. No Balloon Payments,; No Negative Amortization

Home equity loans must be scheduled to be repaid in "successive periodic
installments, not more often than every 14 days ... beginning no later than two
months from the date the extension of credit is made, each of which equals or
exceeds the amount of accrued interest as of the date of the scheduled

",93installment ....
Balloon payments are frequently criticized as detrimental to consumer

borrowers because they require the borrower, who may have been making
payments as agreed during the term of the loan to make one last very large
payment at the end of the loan term. While balloon payment loans may be
appropriate for a borrower who expects to have income sufficient at the end of
the loan term to pay off the large final payment, they are inappropriate for
borrowers on a fixed income or for borrowers who do not plan for the large
remaining payment. Balloon payment terms are not available for Texas home
equity loans.

Teaser rates allow borrowers to qualify for a mortgage based on a low
initial interest rate and low initial monthly payments. 94 When the interest rate
resets after the initial period, borrowers face a shocking increase in monthly
payments, which potentially leads to default and foreclosure. Texas home
equity loans limit changes in the monthly payment amount during the term of
the loan, with certain exceptions.95 Variable or adjustable rate loans are
permitted, 96 but the periodic payment amounts may not change except as
contracted for when the variable rate is adjusted. Otherwise, an increase in the
interest rate would simply result in a longer time to repay at the same monthly
payment amount.

Negative amortization occurs when the monthly payments are so low that
they do not equal the proportionate share of principal to be repaid plus the
interest, which has accrued during that period. Interest that has accrued but has
not been paid is added to the original amount owed, with the result being the

92. TEX. CONST. art. XVI, § 50(a)(6)(Q)(v) (emphasis added).
93. Id. § 50(a)(6)(L)(i). This was amended to allow loan payments to match payrolls on a two-week

basis. Id.
94. Id. Closed-end home equity loans must be distinguished from HELOCs, which are discussed later

in this Article. See discussion infra Part IIl.A.9.g.

95. 7 TEX. ADMIN. CODE § 153.16(3).

96. TEX. CONST. art. XVI, § 50(a)(6)(O).
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borrower owes more principal each month, despite making payments. Negative
amortization is expressly prohibited for Texas home equity loans.97

b. No Prepayment Penalties; No Prohibition Against Early Repayment

Home equity loans must be "payable in advance without penalty or other
charge., 98 In addition to prohibiting prepayment penalties, this provision also
prohibits "lock-out" provisions that bar prepayment.

c. No Confession of Judgment

To reinforce the requirement for meaningful judicial involvement in any
foreclosure, home equity borrowers are prohibited from signing a confession of
judgment or power of attorney to allow the lender "to appear for the owner in a
judicial proceeding."99

d. No Assignment of Wages

The Texas Constitution prohibits home equity lenders from obtaining an
assignment of wages.'00 The only means of repayment for the lender is
voluntary payments as agreed by the borrower or judicial foreclosure of the
homestead property securing the loan.

e. No Additional Collateral; No Cross-Collateralization; No Cross-Default

Texas home equity loans cannot be secured by anything other than the
homestead property.' 10 No other real or personal property can be required or
accepted as collateral for a home equity loan.

In a non-home equity loan situation, the borrower frequently agrees to
cross-collateralize all loans with the same lender. This means that collateral for
one loan could be foreclosed upon for default on another loan. The practice is
not permitted when a home equity loan is involved because of the prohibition
against taking additional collateral to secure a home equity loan, as discussed
above. Another constitutional provision prohibits accelerating a home equity
loan for default on another loan. 10 2 As a practical matter, the parties should
draft the agreement for the home equity loan to exclude the possibility of cross-
collateralization. Other loans between the same lender and home equity loan

97. Id. § 50(a)(6)(L)(i).
98. Id. § 50(a)(6)(G).
99. Id. § 50(a)(6)(Q)(iv).

100. Id. § 50(a)(6)(Q)(ii).
101. Id. § 50(a)(6)(H).
102. Id. § 50(a)(6)(J).
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borrower should exclude the homestead from being picked up under a cross-
collateralization or dragnet clause.

It is also common in non-home equity loan documents to include a cross-
default clause providing that a default on any obligation to the lender is a
default on all outstanding loans with the same lender. Most loans also contain
an "insecurity" clause that allows the lender to accelerate the loan and call the
entire amount due because of a reasonable concern about repayment capability,
which might be based on failure to repay a loan with the same or another
lender. For home equity loans, however, the constitution prohibits the lender
from accelerating the loan because of default on any other loan, whether with
this lender or another lender. 103

f No Acceleration for Decline in Property Value

The constitution specifically prohibits accelerating a home equity loan
because the homestead property has declined in value.1°4 The lender is
definitely more at risk when collateral property value decreases; therefore, the
lender might, without this protection, call the entire loan due and foreclose on
the collateral to reduce the loss, which could increase if property values
continue to decline. This provision allows home equity borrowers to remain in
possession of their homestead as long as they make scheduled payments as
agreed.

g. No HELOCs Until 2003

The 1997 home equity loan authorization specifically prohibited HELOCs.
Legislators expressed concern in the initial debate that borrowers might draw
on a line of credit for frivolous reasons such as dining out or entertainment,
thereby placing their homesteads at risk. The constitutional provision that
home equity loans be repaid in "substantially equal successive periodic
installments,"'10 5 was included in the 1997 home equity authorization to prohibit
lines of credit. In 2003, this provision was amended and additional provisions
were added to authorize and regulate HELOCs. 10 6

The 2003 constitutional amendment authorizing HELOCs is a major
landmark in the development of Texas home equity lending. Like the initial
home equity authorization in 1997, the new permission came at a price.
Consumer protection limitations on HELOCs include the following:

(1) Restricting the maximum principal amount that may be loaned as a
HELOC to no more than eighty percent loan-to-value for all loans against the
homestead. This means that the outstanding amount of any purchase money

103. Id.
104. Id.
105. Id. § 50(a)(6)(L)(i).
106. Id. § 50(t)-(u).
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loan and the HELOC may not exceed eighty percent of the value of the
homestead property. The borrower is prohibited from having both a home
equity loan and a HELOC-a type of home equity loan-because this would
violate the constitutional prohibition against having more than one home equity
loan at a time.10 7

(2) Limiting future advances. After the initial advance from the lender to
the borrower under a HELOC, the constitution contemplates that the lender not
give any more advances to the borrower until the borrower pays the HELOC
down to fifty percent of the value of the homestead property at the time the
HELOC was originally extended. As a practical matter, most HELOCs are
initially extended for less than fifty percent of the value of the homestead;
therefore, the borrower can make subsequent draws up to the original maximum
amount extended without ever triggering this prohibition. The situation that
could trigger this prohibition occurs when the owner of the homestead has paid
down the purchase money loan, if any, and has built equity in the homestead
that exceeds eighty percent of the value of the homestead. Such a borrower
could have a HELOC in an original principal amount up to eighty percent of
the value of the homestead and the constitution would require the borrower to
pay down the HELOC below fifty percent of the value of the homestead before
the borrower could make subsequent draws.

(3) Requiring each draw or advance on the line of credit to be in an
amount of $4,000 or greater. 0 8 The drafters intended this provision to
discourage using the line of credit without serious thought.

(4) Prohibiting the use of "a credit card, debit card, or preprinted
[solicitation check], or similar device to obtain an advance."'1 9 The drafters
intended not to make it too easy for a borrower to place his homestead at risk of
foreclosure. Current litigation raises questions about the definition of
"preprinted solicitation check" and "similar device."'" 0 The 2007 constitutional
amendment changes the prohibition against the use of a "preprinted solicitation
check" to a prohibition of a "preprinted check unsolicited by the borrower.'
This will allow the borrower to use checks as a means of making draws, but it
will continue to prohibit lender from enticing borrowers to draw on their
HELOCs by sending out checks as a marketing device-perhaps even with a
suggested draw amount already printed on the check.

(5) Prohibiting cash advance fees." 2 Any fees charged by the lender in
connection with a HELOC must be "charged and collected only at the time the
extension of credit is established."' 13

107. Id. § 50(a)(6)(K).
108. Id. § 50(t)(2).
109. Id. § 50(t)(3).

110. See Appellees' Reply Brief at 15-16, Tex. Bankers Ass'n v. Ass'n of Cmty. Orgs. For Reforni Now
(ACORN), No 03-06-00273-CV (Tex. App.-Austin, filed Jan. 29, 2007).

111. TEX. CONST. art. XVI, § 50(t)(3).
112. Id. § 50(t)(4).

113. Id.
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,(6) Prohibiting the lender from unilaterally amending the extension of
credit.' 4 This consumer protection provision avoids the problem frequently
encountered with credit card accounts when the issuer unilaterally sends the
cardholder a notice of amendment of terms, usually increased interest rates,
higher fees, or other unfavorable provisions, which take effect unless the holder
cancels the credit card.

(7) Regulating two-stage HELOCs.11
5 The constitution contemplates that

HELOCs may be structured with an initial stage or period (commonly known as
the "draw period") during which the borrower may obtain advances up to the
permissible limit, and a subsequent stage or period (commonly known as the
"repayment period") when no more advances will be permitted and the
borrower will repay the loan in substantially equal installments. During the
draw period, when the constitution allows the borrower to obtain advances, the
borrower must make regular payments to reduce the outstanding amount of the
HELOCs. 1

1
6 The periodic loan repayments must begin no later than two

months from the date a HELOC is initially extended and must be made "not
more often than every 14 days and not less often than monthly."'" 7 During the
initial period, each installment payment must equal or exceed the amount of
interest accrued to prevent negative amortization.' 18 During the repayment
period, installment payments are to be substantially equal." 9

10. No Requirement that Borrowers Pay Off Other Loans to Same Lender

Home equity lenders are prohibited from requiring that a borrower use the
home equity loan proceeds to pay off any other loan they have previously
extended to the same borrower, except debt secured by the homestead. 120 This
provision was designed to prevent an unsecured lender from bootstrapping into
a better, homestead-secured position. Initially, there was confusion and
litigation about whether a home equity lender could require that borrowers pay
off pre-existing loans owed to other lenders.1 2'

The problem is that many borrowers want a home equity loan for the
purpose of consolidating their credit card and other debt, paying off those loans
and replacing them with one lower-rate, interest-deductible home equity loan.
In addition, many more borrowers cannot qualify for a loan of any type based
on their debt-to-income ratio unless they pay off other debts with home equity
loan proceeds to improve this key ratio. Reading this prohibition too strictly
would prevent many borrowers from obtaining a home equity loan and would

114. Id. § 50(t)(7).
115. Id. § 50(t)(8).

116. Id.
117. Id.

118. Id. § 50(t)(8)(A). This could result in "interest only" payments during the draw period.
119. Id. § 50(t)(8)(B).
120. Id. § 50(a)(6)(Q)(i).
121. See Stringer v. Cendant Mortgage Corp., 23 S.W.3d 353 (Tex. 2000).
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prohibit other borrowers from using home equity loans for their financial
advantage. The Texas Supreme Court addressed issues surrounding this
constitutional provision in Stringer v. Cendant Mortgage Corp.'22

11. Foreclosure Restrictions

For home equity loans, the constitution prohibits nonjudicial
foreclosure,123 which, for non-home equity loans, is the most common means of
foreclosure used in Texas. The Texas Supreme Court promulgated rules
governing expedited foreclosure pursuant to the constitutional home equity
provisions. 124

12. Lender Cure Provisions

Cure provisions added in 2003, after five years of troublesome experience,
gave lenders a meaningful opportunity to correct mistakes with regard to home
equity loans. 125 Before the Texas Supreme Court decision in Doody v.
Ameriquest Mortgage Co. 126 and the 2003 cure-related amendments, 127 lenders
risked forfeiting all principal and interest for violations of the constitutional
home equity requirements, as well as having their lien on homestead property
invalidated. 1

28

B. The Agencies Speak: Advice but No Safe Harbor

No matter how precise the legislature tried to be in its drafting the many
pages of home equity requirements, there were, and still are, areas of ambiguity
and inconsistency. As lenders struggled to understand and implement the new
framework, the financial institution regulatory agencies also needed clarity to
promote and evaluate compliance.

These concerns generated several requests that the Texas attorney general
issue interpretations of ambiguous constitutional home equity provisions.
Attorney General Opinion No. DM-495, issued December 21, 1998, recognized
that because the 1997 constitutional amendments did not "authorize the
legislature to enact general implementing legislation or empower a state agency
to adopt interpretive rules, . . . the state is faced with an environment of

122. Id. at 355; see discussion infra Part IJ.D.l.
123. TEX. CONST. art. XVI, § 50(a)(6)(D). Home equity liens may be foreclosed upon only by a court

order.
124. TEX. R. C. P. pt. VII, § I (procedures related to home equity foreclosure).

125. Tex. S.J. Res. 42, 78th Leg., R.S. (2003). These cure provisions, together with the delegation of

administrative agency rule-making authority, which was also unavailable until 2003, have finally reduced the

risk of home equity lending to something approaching acceptable levels for cautious lenders.

126. 49 S.W.3d 342 (Tex. 2001).

127. TEX. CONST. art. XVI, § 50(a)(6)(Q)(x).

128. See discussion supra Part III.A.1-I 1.

20071
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uncertainty as to how lenders, builders, insurers, borrowers, and others may
properly negotiate enforceable home equity loans."' 129 This opinion letter made
it clear that another constitutional amendment would be required to give the
legislature interpretive authority, which it could then delegate to an
administrative agency. 130 The attorney general's office suggested that the
administrative agencies provide advisory interpretations.' 3' "Even where no
implementing authority is given, a construction of a constitutional provision
given by the legislature or an executive agency will be given weight by a court
in determining the meaning of the provision."'' 32

The Attorney General Opinion summarized relevant law, including the
separation of powers issues, as follows:

The legislature has the power to enact any law that is not in violation of state
or federal constitutional provisions. It may not, however, infringe upon the
power of the judiciary to construe and interpret the constitution. Thus while
the legislature may not, absent express constitutional authority, empower a
state agency to definitively construe article XVI, section 50 of the Texas
Constitution-the home equity amendment-the legislature may authorize a
state agency to adopt rules implementing the requirements of the home equity
amendment. Whether any legislative or administrative action is consistent
with the recuirements of the constitution is ultimately a question for the courts
to decide. 3

The last word on constitutional interpretation belongs to the courts. 34 In
the interim, however, the four state financial agencies-the Texas Department
of Banking, the Texas Savings & Loan Department (renamed the Texas
Department of Savings and Mortgage Lending), the Office of Consumer Credit
Commissioner, and the Texas Credit Union Department-jointly promulgated
"Regulatory Commentary" on the new constitutional home equity provisions.
These interpretations lacked the force of law because no interpretive authority
had been delegated to either the legislature or state agency. Those agencies

129. Op. Tex. Att'y Gen. No. DM-495 (1998).
130. Id.

131. Id. at 2.

132. Id.

133. Id. at 5.
134. The Texas Bankers Association has argued that, after the 2003 amendment which constitutionally

empowered the legislature and agencies designated by the legislature to interpret these constitutional
provisions: "the law may be that once the Commissions have exercised their interpretive power, their
interpretations are not subject to further review [by the courts because] ... express grants of authority trump
the general separation of powers rule." Reply Brief of Appellant, Tex. Bankers Ass'n at 4, Tex. Bankers
Ass'n v. Ass'n ofCmty. Orgs. for Reform Now (ACORN), No. 03-06-00273-CV (Tex. App.-Austin, filed
Jan. 19, 2007). The Texas Bankers Association raises but shies away from this far-reaching argument: "This
constitutional grant of authority is unprecedented, and there is no jurisprudential basis to declare the power
narrow. Having said this, the Court need not plumb such depths of the limits of the Commissions'
constitutional power as the more familiar ground of constitutional interpretation can answerall questions...."
Id. at 6.



TEXAS HOME EQUITY LENDING

initially issued Regulatory Commentary on December 31, 1997, reissued it on
January 6, 1998, and revised it on October 7, 1998.

The Regulatory Commentary was not a safe harbor, but these reasonable
interpretations, grounded in regulatory expertise, were expected to be afforded
consideration and weight in the event of litigation. Notwithstanding the
Regulatory Commentary, borrowers went straight to the courts with their own
interpretations of various constitutional home equity provisions. The Texas
Supreme Court discussed the Regulatory Commentary in Stringer v. Cendant
Mortgage Corp.,135 recognizing that

[a]lthough the commentary is advisory and not authoritative, it represents four
Texas administrative agencies' interpretation of the Home Equity
Constitutional Amendment. These agencies are responsible for regulating the
entities that make home equity loans. The Commentary's purpose is to
provide guidance to lenders and consumers about the regulatory views on the
meaning and effect of article XVI, section 50.136

In the Cendant case, the Texas Supreme Court found it significant that
"[t]he Regulatory Commentary on Equity Lending Procedures" supported the
court's reading of the constitution. 137

C. The Courts Speak: Judicial Challenges

The first home equity lawsuits were comparable to the wave of "lender
liability" lawsuits in the 1980s.138 Desperate borrowers frequently search for
ways to avoid financial obligations. The new home equity authorization was
tailor-made for litigation: ambiguities abounded and the penalties for violating
any one of the numerous requirements were severe. 139 Following is a discussion
of some of the initial home equity cases.

135. 23 S.W.3d 353 (Tex. 2000).
136. Id. at 357.
137. Id.

138. Specifically,
No matter how friendly that borrower may have looked at the outset of the relationship, as with the
playful bears at Yellowstone, things can and will turn ugly fast. The 1980s saw a dramatic
increase in the number of lawsuits filed against banks and other lending institutions-all fueled by
borrowers who suffered setbacks and blamed their lenders.

Kenneth M. Lodge & Thomas J. Cunningham, The Banker as Inadvertent Fiduciary: Beware a Borrower's
Special Trust and Confidence, 98 COM. L.J. 277,278 (1993). See also John 0. Tyler, Jr., Emerging Theories
ofLender Liability in Texas, 24 Hous. L. REv. 411 (1987); Lawrence F. Flick & Dennis Replansky, Liability
of Banks to Their Borrowers: Pitfalls and Protections, 103 BANKING L.J. 220 (1986).

139. Cure provisions added by the 2003 amendments have tempered the extreme forfeiture provisions.
See TEX. CONST. art. XVI, § 50(a)(Q)(x); discussion supra Part II.A.12.
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1. Location of Closing; Judicial Analysis of Constitutional Provisions

Rooms With a View, Inc. v. Private Nat 'l Mortgage Ass 'n 14 demonstrated
the "darned if you do, darned if you don't" nature of home equity lending. The
lender was sued for not making the loan. 14' This case is significant for its
interpretation of the constitutional limitation on where a home equity loan may
be closed and for its succinct restatement of Texas constitutional law. 142

In 1998, the first year of the constitutional amendment that authorized
home equity lending and made changes to home-improvement lending, the
Barnetts contracted with Rooms with a View to build a patio cover to be
financed with a loan from Private National Mortgage, d.b.a. Pennie Mae,
secured by a lien on their homestead. 143 The Barnetts signed a remodeling
contract that closed at a title abstract office. 144 The 1997 amendments required
both home equity loans and home improvement loans to be closed only at the
office of a title company, attorney, or lender.145 Therefore, Pennie Mae refused
to close the loan.' 46

The Barnetts' lawsuit claimed the following: (1) The term "title company"
was unconstitutionally vague; (2) the entire constitutional amendment was
unconstitutional because the wording on the referendum ballot considered by
Texas voters in November 1997 was unclear; (3) because the United States
Constitution establishes the right to travel, the Texas constitutional requirement
to leave one's home and close a loan at a specified office violates a corollary
right not to travel; (4) the Texas constitutional twelve-day cooling off period
and three-day right of rescission conflict with the federal TILA three-day
cancellation period and are preempted; and (5) the Texas constitutional
requirement that both spouses consent to a homestead lien violates the federal
Equal Credit Opportunity Act requirement that a creditor not discriminate
against a borrower on prohibited grounds including marital status.147 The trial
court and the court of appeals rejected all these arguments. 148 Both the Texas
Supreme Court 149 and the United States Supreme Court'5 ° declined to review
this case.

The Third Court of Appeals in Austin has an expertise in Texas
administrative law similar to that of the United States Court of Appeals for the
District of Columbia Circuit with respect to federal administrative law. The

140. 7 S.W.3d 840 (Tex App.-Austin, 1999, pet. denied).

141. Id. at 844.

142. Id. at 844-45, 850.
143. Id. at 843-44.

144. Id.
145. Id. at 844 n.1
146. Id.

147. Id. at 844-51.

148. Id. at 843.

149. Rooms with a View v. Private Nat'l Mortgage Ass'n, No. 00-0059 (Tex. Mar. 23, 2000).

150. Nat'l Ass'n of Remodeling Indus.-Houston Chapter, Inc. v. Rooms with a View, Inc., 531 U.S. 826

(2000).
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opinion of the Third Court of Appeals in Rooms with a View, therefore, is
particularly significant for its discussion of Texas law regarding judicial
interpretation of Texas constitutional opinions. Because the Texas home equity
provisions are unique in the level of detail embedded directly in the
constitution, a framework for judicial analysis is particularly instructive for
future cases.

The analytical path outlined in Rooms with a View is as follows: (1) courts
begin with the text of the constitutional provision' 5' and use the same
guidelines in interpreting constitutional provisions that they would use in
interpreting statutes. 52 (2) "If the literal text is unclear or could lead to an
absurd result, [the courts] may look outside of the language for aid in
interpretation," considering, for example, the purpose of the provision, drafters'
intent, and legislative interpretation of ambiguous terms, dictionary definitions,
earlier court opinions, and interpretations from otherjurisdictions. 53 (3) Courts
start with a presumption of constitutionality, and the party challenging a
statutory or constitutional provision bears the burden of proof. 54 (4) "A statute
is not automatically void for vagueness simply because it is difficult to
determine whether certain 'marginal' acts fall within its language."'1 55 (5) "A
statute is unconstitutionally vague if it (i) does not give fair notice of what
conduct may be punished and (ii) invites arbitrary and discriminatory
enforcement because of its lack of guidance .... 156 (6) "Courts recognize the
myriad of factual situations that may arise and allow statutes to be worded with
flexibility," acknowledging that civil and regulatory statutes require no more
than a reasonable degree of certainty. 157

The Rooms with a View opinion also carefully considered whether a title
abstract company was a "title company," which could be an appropriate closing
location for a home equity loan, and concluded that it was not. Because the
constitution did not provide for an administrative agency to interpret the
authorizing provisions, the parties to a home equity loan operated under
substantial uncertainty, which could only be resolved by detailed judicial
analysis demonstrated by this opinion.

15 1. Rooms with a View, 7 S.W.3d at 844 (citing Republican Party ofTex. v. Dietz, 940 S.W.2d 86, 89
(Tex. 1997), and Mellon Serv. Co. v. Touche Ross & Co., 946 S.W.2d 862, 867 (Tex. App.-Houston [14th

Dist.] 1997, no writ)).

152. Id. (citing Stine v. State, 908 S.W.2d 429, 431 (Tex. Crim. App. 1995)).

153. Id. at 845.
154. Id.

155. Id.
156. Id.
157. Id.
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2. Three Percent Fee Cap Issues: Interest or Fees

Tarver v. Sebring Capital Credit 158 represents one of several significant
cases that have addressed three basic questions: what loan-related charges are
"fees," which the constitution caps at three percent of the principal amount of a
home equity loan; what charges are "interest," which is not to be counted in the
three percent fee cap; and what charges are not to be included within the fee
cap because they are not "necessary to originate, evaluate, maintain, record,
insure, or service the extension of credit."'' 59

In Tarver, the court held that discount points are interest, not fees to be
counted within the three percent fee cap. 60 This opinion explains that discount
points are one of two forms of interest paid by a borrower: "(1) interest as a
percentage of the principal balance, charged over time for the use of the money,
and (2) points calculated as a percentage of the loan amount, charged 'up-front'
to obtain a lower interest rate."' 6' The court noted that, for Texas usury
determinations, points are treated as interest; other statutory and administrative
definitions of and references to interest either expressly or impliedly include
points; and the Regulatory Commentary provides that points are not fees
subject to the three percent cap. 62 For lenders, a consistent definition of
"interest" is legally appropriate and fosters practical predictability.

The facts of this case demonstrate how discount points are used to "buy
down" the interest rate. The Tarvers obtained a home equity loan from Sebring
Capital Credit Corporation in 1998.163 Sebring initially offered an interest rate
of 12.375%, but when the Tarvers asked for a lower interest rate, Sebring
offered 9.375% conditioned on the Tarvers paying three percent of the loan as
discount points. 64 Because Sebring also charged an "origination fee" of three
percent, the Tarvers contended that Sebring had violated the constitutional three
percent fee cap, which would cause the lender to forfeit all principal and
interest, as well as invalidating the lien on the homestead. 65 The court
disagreed, holding that discount points in this case were interest rather than
fees. 166  The Tarvers themselves had signed a "Discount Point
Acknowledgment" at closing stating that they were electing to pay discount
points to obtain a lesser interest rate, reinforcing the conclusion that discount
points are simply one form of paying interest.167

158. 69 S.W.3d 708 (Tex. App.-Waco 2002, no pet.).
159. TEX. CONST. art. XVI, § 50(a)(6)(E).

160. Tarver, 69 S.W.3d at 713.
161. Id. at 711.
162. Id. at 713.
163. Id. at 709.
164. Id.
165. Id.
166. Id. at 713.
167. Id.
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The question of a clear definition of "interest" for the home equity lending
context is presently pending before the Third Court of Appeals in Austin. 168

The Texas Supreme Court will almost certainly be presented with an
opportunity to resolve this critical issue.

3. No Home Equity Class Action Lawsuits

Vincent v. Bank of Am., N.A.169 relieved a serious concern for lenders
when the court of appeals upheld the ruling of the trial court that these home
equity borrowers could not bring a class action. In addition, the trial court
held that the lender had breached the loan agreement through miscalculation of
interest and misapplication of payments; however, the court did not order
forfeiture of principal and interest. 171 This severe remedy is applicable only to
violations of constitutional home equity provisions. 72 Violation of any other
provision of the loan documents may result in traditional breach of contract
causes of action with only traditional breach of contract remedies. 73

4. More Three Percent Fee Cap Issues: Origination Fees and Loan
Discount Fees

Thomison v. Long Beach Mortgage Co. 174 yielded an initial decision
unfavorable to the lender.175 The court initially held that an origination fee is
not interest but rather a fee that should be included in the three percent fee cap
determination. 176 As a result of this holding, the lender would have exceeded
the constitutional limitation and forfeited all principal and interest, past and
future.'7 7 Such a violation would also invalidate the lender's lien on homestead
property.

78

The lender created this problem by calling this charge an origination "fee."
The court said that "when a lender denominates a line-item charge on a
[section] 50(a)(6) extension of credit as a fee, a fee it shall be.' 79

The case also raised the issue of whether a "loan discount" is a "fee" to be
included within the three percent fee cap calculation or whether it is "interest,"
which is not included. 80 The court did not decide this issue because the

168. See discussion infra Part III.H.6.
169. 109 S.W. 3d 856 (Tex. App.-Dallas 2003, pet. denied).
170. Id. at 864.

171. Id. at 862-63.
172. Id. at 862.
173. Id.
174. 176 F. Supp. 2d 714 (W.D. Tex. 2001).
175. Id. at 717.
176. Id. at 717-18.
177. Id. at 717.
178. Id.

179. Id.
180. Id.
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inclusion of the "origination fee" with all other fees charged caused fees to
exceed three percent of the principal amount of the home equity loan.

This opinion was subsequently vacated. 181 However, the initial opinion
remains good counsel to lenders: Do not call a line-item charge an "originationi
fee" unless you mean for it to be included within the constitutional prohibition
on "fees to any person that are necessary to originate, evaluate, maintain,
record, insure, or service the extension of credit that exceed, in the aggregate,
three percent of the original principal amount of the extension of credit."'182

D. More Litigation: The View from the Top

The Texas Supreme Court has had two occasions18 3 to address home
equity issues. Both cases were referred by the United States Court of Appeals
for the Fifth Circuit, which certified questions of state law.

1. The Stringer Case

Stringer v. Cendant Mortgage Corp. 184 resolved two important issues
arising out of the original 1997 home equity amendments. First, the Texas
Supreme Court acknowledged that the required 50(g) Notice to borrowers
misstated the substantive provisions setting out the home equity authorization
and conditions for a valid lien against homestead property. 185 Finding no
reason for the conflict other than a drafting oversight by the legislature, the
court held that the substantive provisions control over the simplified language
of the notice, which "[does] not independently establish rights or obligations for
the extension of credit."'' 86

Second, the Texas Supreme Court made it clear that a home equity lender
may require a borrower to pay off loans to another lender as a condition to
making the loan. 187 As previously discussed, to provide otherwise would
preclude many applicants for home equity loans from obtaining credit because

181. Thomison v. Long Beach Mortgage Co., No. Civ.A. A:00CA783JN, 2002 WL 32138252 (W.D.
Tex. Aug. 9, 2002).

182. TEX. CONST. art. XVI, § 50(a)(6)(E).
183. Another Texas Supreme Court case, Spradlin v. Jim Walter Homes, Inc., 34 S.W.3d 578 (Tex.

2000), will not be discussed here because it relates primarily to home improvement loans-although it does
discuss the applicability of home-equity-like protections to loans for work and materials used to repair or
renovate existing improvements on homestead property-but not to loans for work and materials used in
constructing new improvements.

184. 23 S.W.3d 353 (Tex. 2000).
185. Id. at 356.
186. Id. at 357. Recognizing that the conflict between these two constitutional sections could mislead

borrowers, the Texas Supreme Court drafted its own "Additional Notice," which it suggested that home equity
lenders provide to borrowers to explain the conflict and state that the lender may require a home equity
borrower to repay debts to other lenders as a condition to granting the loan.

187. Id. at 356.
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their debt-to-income ratio is simply too high unless they use loan proceeds to
pay off previous debt. s8

The facts in Cendant illustrate the risky nature of home equity lending.189

The Stringers received a $227,150.00 home equity loan from Cendant
Mortgage Corporation and received the 50(g) Notice.190 Cendant required the
use of home equity loan proceeds for $106,174.92 to pay off other designated
third-party unsecured creditors.' 9' Six months later, the Stringers demanded
that Cendant refund to them the amount of loan proceeds that went to pay off
other creditors. 92  Cendant refused and the Stringers sued-ultimately
unsuccessfully. 

93

2. The Doody Case

Doody v. Ameriquest Mortgage Co. 194 yielded the Texas Supreme Court's
determination that a home equity lender may cure the defect of charging fees in
excess of the three percent fee cap and, in effect, reinstate a valid lien against
homestead property.'95 This case stands for the broader proposition that the
cure provision applies to all the lender's constitutional obligations under a
home equity loan. 19 6

Doody, like Cendant, vividly illustrates the potential for borrower abuse of
constitutional ambiguities to gain a windfall. The lender in this case
discovered, through its own routine audit, approximately three months after the
loan closed that fees charged exceeded the three percent fee cap. 197 Ameriquest
mailed the borrowers a refund check for the overage. 198 The borrowers cashed
the check sent by Ameriquest and promptly filed suit. 199 The holding by the
Texas Supreme Court that refunding the overcharge of closing costs within a
reasonable time cured the violation of exceeding the constitutional three percent

188. See discussion supra Part IH.A. 10.
189. The procedural history of the Cendant case is also worth noting. The Stringers sued in Texas district

court; Cendant removed the case to federal court based on diversity. Cendant, 23 S.W.3d at 355. A federal
district court granted Cendant's motion to dismiss. Stringer v. Cendant Mortgage Corp., No. 6:98-CV-664
(E.D. Tex. Dec. 14, 1998). The Stringers appealed to the Fifth Circuit, which certified questions of conflict
between the language of the 50(g) Notice and substantive constitutional home equity provisions and whether a
home equity lender could require repayment of debt to other lenders to the Texas Supreme Court. Cendant,
23 S.W.3d at 355.

190. Cendant, 23 S.W.3d at 355.
191. Id.
192. Id.
193. Id. at 354.
194. 49 S.W.3d 342, 343 (Tex. 2001).
195. Id.
196. See id. at 347.
197. Id. at 343.
198. Id.
199. The Doody case reached the Texas Supreme Court the same way procedurally as Cendant. Doody

initially filed in Texas district court, and Ameriquest removed to federal court, which dismissed because the
case was not ripe. Id. Doody then appealed to the Fifth Circuit, which certified Texas law questions to the
Texas Supreme Court. Id. at 343-44.
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cap on fees and validated the home equity lender's lien on the borrower's
homestead property made lenders much more comfortable about offering home
equity loans. They could now correct inadvertent mistakes and avoid the
double-edged sword of forfeiture of principal and interest and invalidation of
lien against the homestead.0 0

The Fifth Circuit resolved another significant issue in Doody before
certifying to the Texas Supreme Court the state law questions discussed
above. 20 1 The Fifth Circuit held that hazard insurance premiums, required by
the lender in connection with a home equity loan, are not fees to be included
within the three percent fee cap.202

E. The Legislature and the People Speak Again: 1999

The 1999 legislative session generated corrective amendments to only two
constitutional provisions. The first amendment conformed reverse mortgage
definitions to federal law so that Texas reverse mortgages could be sold into the
secondary mortgage market.20 3 Without this capability, no reverse mortgages
had been made in Texas despite the 1997 authorization.2

04 The second
amendment increased the maximum size of an urban homestead from one to ten
acres. 205 As required for constitutional amendments, Texas voters approved
these resolutions in a subsequent referendum.

Unfortunately for lenders, the 1999 amendments did nothing to address
many of the uncertainties that plagued home equity lending. The legislature
passed no home equity amendments in the 2001 legislative session.20 6

200. Doody argued that lenders might intentionally charge fees in excess of the three percent fee cap, wait
to see if the borrower noticed the violation, and refund the overcharge only if the borrower complained. The
Texas Supreme Court rejected this view of lenders, noting that unlawful business practices can subject banks
to liability under federal and state laws and that the business success in the banking arena depends on
customer satisfaction and a good reputation in the community. Id. at 346-47.

201. The Fifth Circuit certified two questions: (1) Whether the lender can cure the constitutional defect of
charging fees in excess of the three percent fee cap by refunding the overcharge and thus retain a valid lien on
homestead property; and (2) whether the constitutional protections can be waived by the borrower. Doody v.
Ameriquest Mortgage Co., 242 F.3d 286,290 (5th Cir. 2001). The Texas Supreme Court answered the first
question favorably to the lender and declined to address the second. Doody, 49 S.W.3d at 347.

202. Doody, 242 F.3d at 290.
203. Tex. S.J. Res. 22, 76th Leg., R.S. (1999).
204. The scope of this Article excludes a detailed discussion of reverse mortgages. Other sources

explaining the law governing reverse mortgages in Texas include: Michael K. O'Neal, Reverse Mortgages, 54
CONSUMER FIN. L.Q. REP. 37 (2000); J. Alton Alsup, The New and Improved Texas Reverse Mortgage, 55
CONSUMER FIN. L.Q. REP. 207 (2001); and Stephen F.J. Omstein & Matthew S. Yoon, Home Equity
Conversion Mortgages, 61 CONSUMER FIN. L.Q. REP. 135 (2007).

205. Tex. S.J. Res. 22, 76th Leg., R.S. (2003).
206. After hard fought legislative battles, the conventional wisdom is that, barring absolute necessity, the

legislature will not be ready to address the same issue until some time has elapsed and a track record for the
legislation has developed.
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F. HELOCs, Cure Provisions, and Rulemaking Delegation: 2003

In the 2003 legislative session, the Texas legislature adopted two
resolutions, 20 7 which Texas voters subsequently approved on September 13,
2003,208 with four major corrective changes to the Texas constitutional
provisions authorizing home equity loans:

1. HELOCs were authorized-within strict limits. 2 °9

2. Cure provisions were clarified and made specific.2 10

3. The legislature was authorized to delegate to a state agency the
authority to interpret home equity lending constitutional provisions at
the request of an interested party or on the agency's own initiative.2 1

4. Borrowers were authorized to refinance home equity loans into reverse
mortgages.212

The constitutional provisions governing HELOCs have already been
discussed . 3 Authorization for the Commissions to issue home equity rules is
discussed later.21 4 Authority to refinance home equity loans into reverse
mortgages is beyond the scope of this Article.

The cure provisions, as amended in 2003, represent one of the most
important aspects of home equity lending. By following the constitutional steps
outlined, lenders now have a meaningful opportunity to correct mistakes in
home equity loans and, thereby, avoid forfeiture of principal and interest as well
as invalidation of the lien on homestead property.

A home equity lender has sixty days to correct constitutional violations
with respect to a home equity loan.215 The time begins to run when the lender
receives notice from a borrower identifying particular violations. 216 Specific
cures for specific violations are as follows: (1) The lender may correct a
violation of the three percent fee cap, the prohibition against prepayment
penalties, or a usury violation by refunding any overcharge paid.21 7 (2) If the
home equity loan exceeds eighty percent of the fair market value of the
homestead property, the lender may cure this defect by sending the owner a
written acknowledgement that the lien is valid only in an amount up to the
eighty percent loan-to-value limit.218 Given the fact that home equity loans are

207. Tex. S.J. Res. 42, 78th Leg., R.S. (2003).
208. Copelin & Pasztar, supra note 70.
209. TEX. CONST. art. XVI, § 50(t); see discussion supra Part lm.A.9.g.

210. TEX. CONST. art. XVI, § 50(a)(6)(Q)(x).
211. Id. § 50(u).

212. Id. § 50(0.

213. See discussion supra Part IlI.A.9.g.

214. See infra notes 230-32 and accompanying text; discussion infra Part III.H.6.

215. TEX. CONST. art XV1, § 50(a)(6)(Q)(x).
216. Id.

217. Id. § 50(a)(6)(Q)(x)(a).

218. Id. § 50(a)(6)(Q)(x)(b).

20071
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made with no personal recourse, invalidating a portion of the lien effectively
means writing off the portion of the loan that exceeds the loan-to-value cap.
(3) If the violation is attempting to secure a home equity loan with additional
real or personal property, or with homestead property designated for
agricultural use (except dairies), 219 the lender must send a written
acknowledgment that the lender claims no lien on these prohibited types of
collateral for a home equity loan.220 (4) Some violations may be cured by
sending the borrower a written notice modifying any amount, percentage, term,
or other provision that is prohibited to one that is permitted and adjusting the
borrower's account accordingly. 221 (5) The lender may cure failure to deliver
documents by subsequently delivering them.222 (6) The lender may cure failure
to obtain a written acknowledgment as to the fair market value of the
homestead property on the date the home equity loan is made by subsequently
obtaining such a signed, written acknowledgment.223 (7) If the violation is
extending a home equity loan when there is a prior debt secured by the property
other than a purchase money loan, a home improvement loan, a tax lien or tax
refinance lien, or owelty of partition in connection with divorce, the lender
must abate all requirements that the borrower pay interest or principal until the
prior lien against the homestead has been removed.224

A catch all provision specifies a cure for any violation that the lender
cannot cure by the specific means described above. 225 For the lender to have
the protection of the catch all cure, it must give the borrower a refund or credit
of $1,000 and offer the right to refinance the loan with any necessary
modifications at no cost to the borrower.226 This refinance must be on the same
terms, including interest, as the original loan, except for the modifications to
bring the loan into constitutional compliance, unless the borrower and the
lender agree to other terms. 227 For example, if interest rates have dropped since
the lender made the original noncompliant loan, the borrower and lender might
agree to the currently prevailing interest rate.

Two "uncurable" violations remain: home equity loans made by an
"unauthorized lender,, 228 and failure to obtain the consent to the lien of all
owners and each owner's spouse on a written agreement, unless all persons
who did not initially consent in writing to placement of a lien on the homestead

229property subsequently consent.

219. Id. § 50(a)(6)(I).
220. Id. § 50(a)(6)(Q)(x)(c).

221. Id.

222. Id. § 50(a)(6)(Q)(x)(d).

223. Id. § 50(a)(6)(Q)(x)(e).

224. Id. § 50(a)(6)(Q)(x)(f).
225. Id.

226. Id.
227. Id.

228. Id. § 50(a)(6)(P) (defining authorized lenders).
229. Id. § 50(a)(6)(Q)(xi).
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G. The Agencies Get Another Shot: Rules Replace Commentary

With new constitutional 230 and legislative delegation of authority,231 the
Texas Finance Commission (the oversight agency for the Department of
Banking, the Texas Department of Savings and Mortgage Lending, and the
Office of the Consumer Credit Commissioner), and the Texas Credit Union
Commission moved promptly to replace the Regulatory Commentary with
administrative rules.2 32

H. More Court Challenges and Legislative Response: 2007

1. Borrower's Designation of Property for Agricultural Use

Marketic v. U.S. Bank Nat'l Ass 'n 23 3 reinforced the theme that home
equity lenders assume more than normal credit risk. Lenders must factor
unanticipated court challenges and unexpected judicial decisions into their
decision to offer home equity loans.

In Marketic, the home equity borrower's property was not designated for
234agricultural use at the time the loan was extended. Homestead property

designated for agricultural use, except that used primarily for the production of
milk, is specifically prohibited from securing a home equity loan. 235  The
borrower signed a home equity affidavit at the time of closing stating that the
property was not designated for agricultural use; however, the borrower
subsequently changed the tax designation to agricultural use.236 The borrower
argued, and the court agreed, that the designation at time of closing is not
relevant.237 Instead, the court held that the designation at time of attempted
foreclosure controls.238 The decision blindsided home equity lenders by

230. Id. § 50(u). "The legislature may by statute delegate one or more state agencies the power to
interpret Subsections" (a)(5)-relating to home improvement loans; (aX6)--relating to home equity loans; and
(a)(7)--relating to reverse mortgages; (e) & (f)-relating to refinancing debt secured by homestead; (g)--the
simplified Notice to Home Equity Borrowers; (h)-relating to reliance on written acknowledgment of fair
market value of homestead property; (i)--relating to damages for wrongful foreclosure and rights of
purchasers of home equity loans; (j)-the poison pill clause invalidating the entire constitutional authorization
for home equity loans if any of the home equity provisions of the constitution are held to be preempted by
federal law; (k), (1), (in), (n), (o), & (p)--relating to reverse mortgages; and (t)-relating to HELOCs. In
addition to authorizing the legislature to delegate the authority to issue interpretive rules, the constitution
provides a safe-harbor for lenders: An act or omission does not violate the constitution if the act of omission
conforms to an interpretation that is in effect at the time it occurs and the interpretation was made by a state
agency with delegated authority "or by an appellate court of this state or the United States." Id.

231. TEX. FIN. CODE ANN. §§ 11.308, 15.413 (Vernon Supp. 2007).
232. See 7 TEX. ADMIN. CODE ch. 153 (West 2007).
233. 436 F. Supp. 2d 842 (N.D. Tex. 2006).
234. Id. at 845.
235. TEX. CONST. art. XVI, § 50(a)(6)(1).
236. Marketic, 436 F. Supp. 2d at 842.
237. Id. at 850.
238. Id.
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allowing the defaulting borrowers entire control of a post-closing means to
escape their obligation to repay their debt. This harsh result follows from the
constitutional requirement that lenders make all home equity loans without
personal recourse; 239 therefore, without the ability to foreclose on the
homestead property, the lender has no means of obtaining repayment of money
loaned and the borrower walks away with a windfall.

Two items of good news appear from this bad news opinion. First, the
court specifically acknowledged that federal court interpretations of the Texas
Constitution are not binding precedent on Texas state courts. 2 40 Further,
lawmakers corrected this troublesome ruling with a resolution to amend the
constitution passed by the Texas legislature 24' and approved by the Texas
voters on November 6, 2007. Second, although the court denied the bank's
motion for summary judgment and held that homestead property, if
subsequently re-designated for agricultural use, is protected from forced sale,
regardless of how the property was designated when the borrower incurred the
debt-the court also denied Marketic's motion for summary judgment and held
that the bank did not violate the three percent fee cap by charging discount
points. 42  The court relied on Tarver v. Sebring Capital Credi2 43 for its
holding that discount points are interest not fees.2 "

In Sosa v. Long Beach Mortgage Co.,245 and in contrast to the decision in
Marketic, the Third Court of Appeals in Austin upheld the trial court's grant of
summary judgment in favor of the lender where the home equity borrowers had
designated the entire lot with two houses as homestead property at the time the
loan was extended.246 The Sosas claimed the property as homestead not only in
the loan documents but also with the tax authority. 247 The fact that they later
divided the property and claimed a homestead exemption for only a portion of
the property for tax purposes did not cause the home equity loan to violate the
constitutional prohibition against taking other property in addition to the
homestead as collateral for a home equity loan. 48 The court also precluded the

239. TEX. CONST. art XVI, § 50(a)(6).
240. Marketic, 436 F. Supp.2d at 852. The court noted,

Because federal jurisdiction is predicated on both a federal question and diversity of the parties,
the Court was unable to remand the case to state court[] .... Additionally, the Texas Supreme
Court does not permit federal district courts to certify state constitutional questions, which would
have been this Court's preferred method of resolving this issue of state constitutional law.

Id. at 852 n.7 (referring to TEX. R. APP. P. 58.1(a)).
241. Tex H.R.J. 72, 80th Leg., R.S. (2007).
242. Marketic, 436 F. Supp. 2d at 849, 853.
243. See discussion supra Part Im.C.2.
244. Marketic, 436 F. Supp. 2d at 847.
245. No. 03-06-00326-CV, 2007 WL 1711788 (Tex. App.-Austin, June 12, 2007, rule 53.7(f) motion

granted) (mem. op.).
246. Id. at *3.
247. Id. at * 1.
248. Id. at *2.
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Sosas from "accepting the benefits of the loan while denying the terms of the
security instrument.,

249

2. Curing Violations of the Constitutional Home Equity Requirements

Curry v. Bank ofAm., N.A. 250 established the proposition that, even when
there are constitutional defects in a home equity loan, the borrower must notify
the lender of the specific constitutional violations claimed, together with a
factual basis or details to support this allegation, and must allow the lender an
opportunity to cure them as the constitution provides.25

1 This case expressly
relied on three sources: (1) the constitutional cure provision; (2) the
constitutional delegation of authority to the legislature to designate one or more
state agencies the power to interpret the home equity provisions of the
constitution, and (3) the Commissions' rule-which provides that notice is
adequate under the cure provision if it includes a reasonable description of the
alleged failure to comply.252

The Curry case involved some serious probable violations: closing the
home equity loan at the borrower's place of business rather than at the office of
a lender, an attorney, or a title company as the constitution requires, and failing
to deliver all the loan closing documents to the borrower as the constitution

25requires. 25 Home equity lenders should note the alleged violations here and
avoid committing them; however, lenders should also find this case reassuring
for its support of a meaningful opportunity to cure.

The Curry case reinforced an earlier bankruptcy court case involving the
question of cure for home equity violations. Ameriquest Mortgage Co. v.
Adams (In re Adams) 254 also ruled that the constitution grants the lender an
opportunity to cure constitutional defects in a home equity loan within a
reasonable time after notification of the defects by the borrower.255  The
opportunity to cure is not limited to defects that can be cured by the lender's
unilateral action. 256 Borrowers cannot block the lender's power to cure by
refusing to comply with a reasonable offer.

In re Adams, like Curry, involved serious constitutional violations.
Although the loan at issue refinanced a home equity loan, the lender did not
treat it as a home equity loan, but rather as a simple refinance of a purchase
money loan. The constitution requires that a refinance of an existing home

249. Id.
250. 232 S.W.3d 345 (Tex. App.-Dallas, 2007, no pet.).
251. Id.at352-53.
252. Id. at 354 (quoting 7 TEX. ADMIN. CODE § 153.91(a)(3) (West 2007)). The court recognized that

this rule was enacted and became effective after the Currys filed suit. Id.
253. Id. at 348.
254. 307 B.R. 549 (Bankr. N.D. Tex. 2004).
255. See id.; see also TEX. CONST. art XVI, § 50(a)(6)(Q)(x) (changing "reasonable time" to "sixty

days").
256. See In re Adams, 307 B.R. at 554.
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equity loan must also be done by a home equity loan.257 The lender failed to
comply with the constitutional requirements for home equity loans under the
mistaken belief that this was a purchase money refinance.258 Again, this case is
a reminder to lenders: once a home equity loan, always a home equity loan. 9

Nevertheless, the lender can cure even a mistake like this within the time and
manner prescribed by the cure provisions in the constitution. 6°

3. Written Consent of Each Owner and Each Owner's Spouse

Wachovia Bank ofDel. v. Gilliam261 is a heads-up to home equity lenders
to be sure that all owners of an interest in homestead property sign the loan
documents.262 The Texas Constitution requires that each owner and each
owner's spouse consent, in writing, to a home equity lien.263 Routine home
equity lending procedures require obtaining signatures of spouses, but this case
highlights the possibility that there may be parties other than spouses with an
ownership interest.264 Plaintiff sought to invalidate the lien on homestead
property because her daughter "owned a twenty-five percent undivided interest
in the home but had not signed the loan documents."26' The lender prevailed

266on procedural grounds of improper service.

4. The Non-Recourse Nature of Texas Home Equity Loans

In Greene v. Deutsche Bank Nat ' Trust Co.,267 the court rejected another
far-fetched argument by a borrower seeking to escape his obligation to repay a
home equity loan based on a technicality. Greene argued that the home equity
lender violated federal and state law by notifying credit reporting agencies that
he had defaulted on the loan because he was not personally liable. He had
defaulted on the loan, but the Texas Constitution requires that lenders make
home equity loans without recourse to personal liability.268 The court rejected
Greene's argument and granted the bank's motion for summary judgment.269

257. TEX. CONST. art. XVI, § 50(f).
258. See In re Adams, 307 B.R. at 55 1.

259. Id.
260. TEx. CONST. art. XVI, § 50(a)(6)(Q)(x) (amended 2007).
261. 215 S.W.3d 848 (Tex. 2007).

262. See id.
263. TEx. CONST. art. XVI, § 50(a)(6)(A).

264. See Gilliam, 215 S.W.3d 848.
265. Id.
266. Id.
267. 2005 WL 1244604 (Tex. App.-Houston [1 st Dist.] Aug. 1, 2005, pet. denied) (mem. op.).
268. TEX. CONST. art. XVI, § 50(a)(6)(C).
269. See Greene, 2005 W.L. 1244604 at *5.
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5. Voluntary Debt Repayment

Box v. First State Bank270 invalidated a lien on homestead property
because the court found that the bank required the borrowers to apply home
equity loan proceeds to pay off another debt with the bank, although the
borrowers signed documents stating that they were not required to pay off the
loan.271 The bankruptcy court that ruled on this case initially called the
disclaimer documents "mendacious recitals and affirmations. ''272 This case is a
reminder to make sure any use of proceeds from a home equity loan is truly
voluntary if the funds are used to repay the home equity lender for other
loans.273

6. Pending Challenge to the Commissions' Rules

Tex. Bankers Ass 'n v. Ass 'n of Cmty. Orgs. for Reform Now (ACORN)
(ACORN litigation), a case pending before the Third Court of Appeals in

274Austin, presents the most significant current challenge to the framework of
home equity lending. The Association of Community Organizations for
Reform Now (ACORN), consumer activists, challenged nine home equity rules
promulgated by the Commissions on grounds that certain interpretations
constitute new law, which the Commissions had no authority to enact. In the
alternative, ACORN claimed that the Commissions exceeded their authority to
interpret the Texas Constitution. Further, ACORN claimed that certain
interpretations either contradicted the plain meaning and intent of the
constitutional provision or imposed additional burdens and restrictions in
excess of or inconsistent with the constitutional home equity provisions.

The district court entered a final summary judgment and temporary stay
order in the A CORN litigation on April 29, 2006, declaring seven home equity
rules adopted by the Commissions to be invalid, including those relating to:
(1) Computing the three percent fee cap using the usury law definition of
"interest" not to be included within fee cap; (2) Allowing oral loan applications
and counting the twelve-day cooling off period from oral rather than written
applications; (3) Allowing de minimis variations in the one-day-before-closing
disclosure of closing costs; (4) Explaining the debt consolidation rule and the
appropriate means to assure that home equity borrower's payment to other
creditors is truly voluntary; (5) Defining prohibited blank spaces in a loan
contract; (6) Specifying documents to be delivered at closing; and

270. 340 B.R. 782 (Bankr. S.D. Tex. 2006), affgIn re Box, 324 B.R. 290 (Bankr. S.D. Tex. 2005).
271. See id.
272. In re Box, 324 B.R. at 294.
273. The applicable rule promulgated by the Commissions relating to application of proceeds was

challenged and discussed later in this Article. See discussion infra Part I1.H.6.
274. No. 03-06-00273-CV (Tex. App.-Austin, filed May 11, 2006).
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(7) Explaining HELOC advances. 27 5 The district court's order upheld two of
the Commissions' rules relating to allowing home equity borrowers to use a
power of attorney and determining constructive receipt of the 50(g) Notice.276

The Commissions appealed the district court ruling,277 and the case
remains pending before the Third Court of Appeals in Austin. In the meantime,
the Commissions repealed, revised, and reissued certain of the challenged rules,
which may moot parts of the A CORN litigation.278 Constitutional amendments
approved in the 2007 legislative session may moot other aspects of this
litigation.

. The Cycle Continues: Back to the Legislature, the People, and the Courts
in 2007

In the 2005 Texas legislative session, there were no home equity
amendments; however, during the period from 2003 to the beginning of the
2007 legislative session, litigation continued to create uncertainty.279 In
response to Marketic and the ACORN litigation described above, the Texas
legislature passed House Joint Resolution 72, incorporating several home
equity amendments,280 which were approved by Texas voters on November 6,

282007. Overruling the Marketic decision, the new constitutional provisions
expressly provide that if homestead property is not designated for agricultural
use on the date of loan closing, it is eligible to secure a home equity loan.282

A concise summary of the 2007 constitutional amendments to Texas home
equity lending is as follows:

(1) A property's designation "for agricultural use" (or "not for agricultural
use" and thus eligible as collateral for a Texas home equity loan) is determined
on the date of the loan closing.

(2) Texas home equity borrowers must not sign any loan documents,
which have blanks relating to substantive terms of agreement. This is a
significant clarification.

275. Ass'n ofCmty. Orgs. for Reform Now (ACORN) v. Fin. Comm'n ofTex., No. GN-400269 (126th
Dist. Ct., Travis County, Tex. April, 29, 2006).

276. Id.
277. See BriefofAppellants, Fin. Comm'n ofTex. & Credit Union Comm'n of Tex., supra note 67, at 1.
278. The Finance Commission of Texas, Home Equity, Reverse Mortgage, & Home Improvement

Lending in Texas Resources & Information, http//www.fc.state.tx.us/homeinfo/homeindex.htm (last visited
Nov. 25, 2007); see also 7 TEX. ADMIN. CODE §§ 153.18, .20 (West 2007) (clarifying the permissible use of
home equity loan proceeds to repay certain other debt and the rule defining prohibitive blanks in home equity
documents).

279. Home Equity, Reverse Mortgage, & Home Improvement Lending in Texas, supra note 278.
280. Tex. H.R.J. Res. 72, 80th Leg., R.S. (2007); Home Equity, Reverse Mortgage, & Home

Improvement Lending in Texas, supra note 278.
281. See Sherry Jacobson, Texans OK Recorded Votes, $3B in Bonds for Cancer Research, DALLAS

MORNING NEWS, Nov. 7, 2007, at IA (explaining that voters approved all sixteen proposed constitutional
amendments).

282. TEX. CONST. art. XVI, § 50(a)(6)(I).
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(3) At the loan closing, the owner of the homestead securing a home
equity loan must receive a copy of the final loan application and all executed
documents signed by the owner at closing relating to the extension of credit.
This means that the documents must be photocopied after signature. The new
language also clearly identifies which documents must be delivered at closing.

(4) Oral loan applications are contemplated by the new clarifying
provision, which strikes the term "written" loan application.

(5) New provisions allow for a new home equity loan to be closed in less
than one year after the previous home equity loan-but only if the Governor or
the President declares a state of emergency in the area where the property is
located and the owner on oath requests an earlier closing. There is no change to
the requirement for only one home equity loan at a time and no change to the
limitation that a home equity loan can only be extended up to eighty percent of
the value of the property.

(6) New language makes it clear that customers may request and use
checks to draw on their HELOCs.

(7) Language in the 50(g) Notice is changed to reflect these amendments.
The ACORN litigation is positioned to move forward; however, the

following issues raised in the suit have been resolved:
(1) ACORN challenged the Commissions' interpretation that the

prohibition against the homestead owner not signing any instrument in which
blanks are left to be filled in prohibits only "blanks relating to substantive terms
of agreement., 283 The constitutional amendment overrules this objection by
adding specific language limiting prohibited blanks to those which relate to
substantive terms of the home equity loan agreement.284

(2) ACORN contended that "convenience checks" were among the
methods of accessing funds in the form of HELOCs prohibited by the
constitution, along with credit cards, debit cards, preprinted solicitation checks,
"or similar devices. 285 The 2007 constitutional amendment should resolve this
issue because it replaces the term "solicitation check" with the term "preprinted
check that you did not solicit. ' 286 This means that the HELOC borrowers can
request checks and use them to obtain advances. A practice not permitted in
the HELOCs context is one that credit card companies use frequently: mailing
out checks that the customer has not asked for and enticing the customer to use
the check.

(3) ACORN challenged the Commissions' interpretation concerning
which documents must be given to the borrower at closing and whether the
borrower must be given executed copies of the documents. 287 The 2007
constitutional amendment provides that "at the time the extension of credit is

283. See 7 TEX. ADMIN. CODE §§ 153.20.
284. TEX. CONST. art. XVI, § 50(a)(6)(Q)(iii) (amended 2007).
285. Appellees' Reply Brief, supra note 110, at 16.

286. TEX. CONST. art. XVI, §§ 50 (t)(3), (g)(R)(3) (amended 2007).
287. Id. at 17-18; see 7 TEX. ADMIN. CODE § 153.22.
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made, the owner of the homestead shall receive a copy of the final loan
application and all executed documents signed by the owner at closing related
to the extension of credit., 288 This clearly excludes any requirement to give the
borrower a copy of other documents, such as a tax return provided by the
borrower. The new language explicitly requires that a lender provide the
borrower photocopied documents after all parties have signed them at closing.

The Commissions repealed the following rules, which the trial court
declared invalid, and adopted new interpretive rules in their place:

(1) Title 7, section 153.13 of the Texas Administrative Code: This section
allows for modification of the preclosing disclosure on the date of closing for
good cause.289 Under the current version of the rule, a home equity borrower
may consent to receive a de minimis modification of the preclosing disclosure
of all actual fees, points, costs, and charges at closing, rather than waiting
another day.290 The final preclosing disclosure must otherwise be given for a
second time, indicating the modification, one day before closing.29' The rule
provides that only the borrower may establish good cause, and all owners must
sign a written statement agreeing to the good cause modification.292 Grounds
for a good cause modification include a modification that causes the borrower
no material adverse financial consequence or a delay would create an adverse
consequence for the borrower. 93

(2) Title 7, section 153.18 of the Texas Administrative Code: This section
restates the constitutional prohibition against requiring the borrower to repay
other loans to the same lender from home equity loan proceeds.294 The rule
provides that the borrower may voluntarily do so. 295

(3) Title 7, section 153.20 of the Texas Administrative Code: This section
explains the constitutional requirement that "[a] home equity loan must be
made on the condition that the owner of the homestead not sign any instrument
in which blanks are left to be filled in.",296 Whether or not this issue was
rendered moot by the Commissions' decision to withdraw the challenged rule,
it has been decided by the constitutional amendment language discussed
above.297

Notwithstanding the constitutional amendments, many issues raised in the
ACORN litigation remain unresolved.

288. TEX. CONST. art. XVI, § 50(a)(6)(Q)(v) (amended 2007).
289. See 7 TEX. ADMIN. CODE § 153.13.
290. Id. § 153.13(3)(A)(iii).
291. Id. § 153.13(3)(A).
292. Id.
293. Id. § 153.13(3)(A)(ii)(l).
294. Id. § 153.18(1).
295. Id. § 153.18(2).
296. Id. § 153.20.

297. Id.
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(1) ACORN objects to the Commissions' interpretation of "interest,"
which is not to be included in the three percent fee cap.29' The Commissions
use the same definition of interest that is used for determining usury.299 The
trial court ruled against the Commissions. Eventually, the courts-most likely
the Texas Supreme Court-must resolve this major area of uncertainty.

(2) ACORN challenges the Commissions' rule that home equity loan
applications may be given orally. ACORN did not challenge the portion of the
rule which allows for written or electronic applications. 300 ACORN complains
that allowing oral loan applications makes it difficult to determine when the
twelve-day cooling off period begins.30 1 The constitution provides that the
cooling off period begins on the later of the date when the application is
submitted or the 50(g) Notice is provided.30 2

(3) ACORN contests the Commissions' "Power of Attorney Rule," 303

which explains that, although a home equity loan may be closed only at the
office of the lender, an attorney, or a title company, the borrower may execute a
power of attorney so that loan closing documents may be signed at the required
location by the holder of the power of attorney.

J. A Constitutional Poison Pill: The Potential to Blow Up Texas Home
Equity Lending Authority

No discussion of home equity lending in Texas would be complete
without mention of the "poison pill," another indication of the independent
Texas spirit. The Texas constitutional provisions authorizing home equity
lending contain a caveat: The provisions granting the authority to place a lien
on the homestead to secure a home equity loan, with all the conditions and
restrictions imposed, "are not severable, and none of those provisions would
have been enacted without the others. If any of those provisions are held to be
preempted by the laws of the United States, all of those provisions are
invalid."30 5

As preemption of state consumer laws becomes more prevalent, this
potential to destroy the legal authorization from home equity loans in Texas
could become a serious problem. Emboldened by the 2007 decision of the
United States Supreme Court endorsing federal preemption in the financial

298. See Appelees' Reply Brief, supra note 110, at 6-7.
299. § 153.1 (11) (defining "interest" with reference to section 301.002(4) of the Finance Code); see also

id. § 153.5(3)-(4), (6), (8)-(9), (12) (explaining "interest" which is not to be included in the three percent fee
cap).

300. Appellees' Reply Brief, supra note 110, at 13
301. Id.
302. TEX. CONST. art. XVI, § 50(g).
303. Appellees' Reply Brief, supra note 110, at 18.

304. 7 TEX. ADMIN. CODE § 153.15.
305. TEX. CONST. art. XVI, § 500). Home equity loans made between January 1, 1998, the initial

effective date for Texas home equity lending, and the date of any future preemption will remain authorized
and valid. See id.
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institutions arena30 6 and frustrated by Texas's unique, complex home equity
lending restrictions, large multi-state national banks, their mortgage lending
subsidiaries, and their federal regulator, the Office of the Comptroller of
Currency, could decide to roll the dice and claim federal preemption. It is clear
that a preemption claim would prospectively invalidate the Texas constitutional
authority to make loans secured by homestead property. It is also clear that, at a
minimum, another lengthy period of legal uncertainty would deter many lenders
from making home equity loans, thereby resulting in many Texas borrowers
being unable, once again, to borrow against the equity in their homestead
property. Who knows what new legal regime for home equity lending might be
designed by the Texas legislature and the courts!

While national banks have the authority to make loans secured by real
property,30 7 they likely do not have the authority to create a lien on homestead
property unless such an encumbrance is permitted by state law. That being the
case, national banks have made the choice to accept the devil they do know, in
the form of current Texas home equity lending restrictions, rather than the devil
they do not know, stemming from legal uncertainty with respect to home equity
lending in Texas.

IV. TEXAS HOME EQUITY LENDING AND SUBPRIME/PREDATORY LENDING

ISSUES

Over the past year, problems in the subprime lending market have spread
to the financial markets and to the global economy.30 8 Subprime lending
generally raises the same issues Texas legislators faced ten years ago when they
voted to authorize home equity lending. The appropriate line between credit
availability and consumer protection cannot be sharply drawn.

On a national level ten years ago, regulators and consumer protection
advocates began to recognize the advantages and disadvantages of subprime
lending.30 9 Subprime lending refers to extending loans to borrowers with
substandard credit records. 3 1 0 Because of higher risk, subprime loans carry a
commensurately higher interest rate and a higher default rate. Subprime
lending is not necessarily predatory lending, a term which describes abusive
practices, but it can be. On the other hand, allowing borrowers with imperfect
credit to obtain home mortgages is a driving force behind increased home
ownership. 31' While it is beyond the scope of this Article to examine subprime

306. Watters v. Wachovia Bank, 127 S. Ct. 1559 (2007).
307. 12 U.S.C. § 24 (Seventh) (2005).
308. Subprime Lending and Mitigating Foreclosures: Hearing before the H. Comm. on Financial

Services, 110th Cong. (Sept. 20, 2007) (statement of Ben S. Bernanke, Chairman, Federal Reserve Board).
309. Id. (noting that real expansion of subprime lending began in the mid-1990s, fieled by innovations in

credit scoring, which facilitated risk assessment and pricing, and in the secondary mortgage market, which
paved the way for securitizing subprime mortgages).

310. Id.
311. The late Federal Reserve Board Governor Edward M. Gramlich was an early leader in recognizing
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lending and predatory lending in detail-a task for which extensive scholarly
analyses already abound 3 12-there are significant relationships between anti-
predatory, consumer protection concerns on a national and state-by-state basis
and the many restrictions placed on Texas home equity lending from its
inception.

On the federal level, there is no definition of "predatory lending;"
however, prohibited practices outlined in the Home Ownership and Equity
Protection Act of 1994 (HOEPA)313 identify some characteristics of predatory
lending. HOEPA, the strongest federal protection against abusive lending
tactics, is incorporated into TILA314 and provides for specific disclosures to
borrowers. HOEPA disclosures are required only for "high priced home
loans," home mortgages with an annual percentage interest rate greater than
eight to ten percent above the yield on Treasury securities or total points and
fees exceeding an indexed amount equal to $561 as of January 1, 2008.315
HOEPA notice requirement is, to an extent, comparable to the 50(g) Notice
required for Texas home equity loans. For covered loans, HOEPA prohibits
certain terms and practices, many of which are the same as those included in the
Texas constitutional provisions authorizing home equity lending. HOEPA
prohibits prepayment penalties, 316 balloon payments within the first five years
of the loan, 317 and negative amortization. 318 By comparison, the Texas
constitutional home equity safeguards are far more extensive and more stringent
than the safeguards provided in HOEPA.

Although many have called the 1997 Texas constitutional home equity
provisions the first state anti-predatory lending law, their protections extend
only to home equity loans. Over the past ten years, both lenders and borrowers
have learned to live with these extensive constitutional requirements. Judicial

both the benefits and the downsides of subprime lending. See, e.g., Governor Edward M. Gramlich, Fed.
Reserve Bd., Remarks at the Home Ownership Summit of the Local Initiatives Support Corporation (LISC):
Promoting and Sustaining Home Ownership (Nov. 8, 2001).

312. See, e.g., Kathleen C. Engel & Patricia A. McCoy, Turning a Blind Eye: Wall Street Finance of
Predatory Lending, 75 FORDHAM L. REV. 2039 (2007); Christopher L. Peterson, Predatory Structured
Finance, 28 CARDOZO L. REV. 2185 (2007); Julia Patterson Forrester, Still Mortgaging the American Dream:
Predatory Lending, Preemption, and Federally Supported Lenders, 74 U. CIN. L. REV. 1303 (2006); David
Reiss, Subprime Standardization: How Rating Agencies Allow Predatory Lending to Flourish in the
Secondary Mortgage Market, 33 FLA. ST. U. L. REV. 985 (2006); Kathleen C. Engel & Patricia A. McCoy, A
Tale of Three Markets: The Law and Economics of Predatory Lending, 80 TEX. L. REV. 1255 (2002); Cathy
Lesser Mansfield, The Road to Subprime "HEL " Was Paved with Good Congressional Intentions: Usury
Deregulation and the Subprime Home Equity Market ", 51 S.C. L. REV. 473 (2000).

313. Riegle Community Development and Regulatory Improvements Act of 1994, Pub. L. No. 103-325,
108 Stat. 2160 (1994) (codified in various sections of 15 U.S.C.).

314. Truth in Lending Act, 15 U.S.C. §§ 1601-1666j (2005). Federal Reserve Board Regulation Z
implements the statutory requirements of TILA and requires disclosures concerning fees and interest charged
for consumer credit.

315. See 72 Fed. Reg. 44,032-33 (Fed. Reserve Bd. Aug. 7, 2007) (final rule, staff commentary)
(codified at 12 C.F.R. § 226.32(a)(1)(i) (2007)).

316. § 1639(c)(1)(A).
317. Id. § 1639(e).
318. Id. § 1639(f).
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decisions, constitutional amendments, or agency interpretation have now settled
many issues raised through litigation. The challenges presented in the ACORN
litigation, especially the question of how to determine interest which is
excluded from the three percent fee cap, embody the major uncertainties
remaining.

While the constitutional consumer protection restrictions on home equity
lending do offer significant safeguards, they may have little effect on
foreclosure rates. RealtyTrac, a major source of foreclosure data on a
nationwide basis, ranks Texas among the ten states having the highest number
of foreclosures as of September 2007.319 The Real Estate Center at Texas
A&M University has also examined the issue of rising foreclosure rates in
Texas,320 but the data examined does not distinguish home equity loans from
purchase money loans. Reliable statistics that would allow comparison of
foreclosure rates for Texas home equity loans, with all their built-in protections,
and home equity loans made in other states that lack the same restrictions are
not available. The Texas Supreme Court has commissioned a Home Equity
Foreclosure Task Force, which is expected to report its findings by the end of
2007.

V. CONCLUSION

A decade after passage of the original authorization for home equity
lending in Texas, the problems stemming from incorporating such detailed
restrictions in the constitution continue to trouble lenders, borrowers, and
administrative law scholars. This Article has outlined all the practical reasons
why placing so much operational minutiae into the constitution-where the
provisions cannot be amended quickly or easily to correct errors or clarify
ambiguity-is a singularly bad idea. Through the inefficient mechanisms of
litigating each disputed point and returning to the legislature every two years
for adjustment, Texas home equity lending has slowly become a much less
risky undertaking today than it was in January 1998, when the first loans were
being negotiated and extended.

319. Alex Veiga, U.S. Foreclosures Double in August, DENvER POST, Sept. 18, 2007, http://
www.denverpost.com/business/ci_6927315 (quoting Press Release, RealtyTrac, Foreclosure Activity
Increases 36 Percent in August, Sept. 18, 2007, http://www.realtytrac.com/ContentManagement/pressreleasc.
aspx?ChannelID=9&ItemlD=3222&accnt--64847). Some have criticized the methodology RealtyTrac uses to
determine the raw numbers of foreclosures because it adds default notices, auction sale notices, and bank
repossessions, meaning that some properties are counted multiple times. While the total number of
foreclosures reported by RealtyTrac may be much higher than the actual number of foreclosures, the company
has been using the same methodology for many years. As a result, the percentage increases they report are
reliable indicators of change in foreclosure activity. Diana Olick, RealtyTrac: Real Numbers or Hype?,
http://www.cnbc.com/id/19206921 (last visited Nov. 25, 2007).

320. See, e.g., James P. Gaines, The Value ofSubprimes, TIERRA GRANDE, July 2007, available at
http://recenter.tamu.edu/ tgrande/vol 14-3/1824.html; James P. Gaines, Texas, Do We Have a Foreclosure
Problem?, TIERRA GRANDE. Jan. 2006, available at http://recenter.tamu.edu/pdf/1761.pdf.
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Significant steps toward reducing extreme uncertainty and potential loss
for home equity lenders occurred in 2003, with the addition of meaningful cure
provisions and delegation of interpretive authority. The major remaining area
of uncertainty is how to determine what is interest and what are fees for
purposes of the three percent fee cap. We can expect that issue to be litigated
all the way to the Texas Supreme Court. Once resolved, however, the ground
rules should finally be clear. Lenders that have shied away from this product
may be more willing to offer this type of credit to their customers.

Texas law provides more consumer protection requirements for home
equity lending than can be found in any other state. Protecting the homestead is
a fundamental concept in Texas. On the other hand, preventing homeowners
from accessing the equity in their homes did not serve them well. What we
have today has evolved into a workable compromise: Homeowners can obtain
home equity loans, secured by a lien against their homestead property, but they
are protected by extensive limitations and disclosures of their rights under the
Texas Constitution. Home equity lending in this state requires a uniquely
Texan approach.
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