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TEXAS ADOPTS AN OBJECTIVE STANDARD
OF MEDICAL DISCLOSURE: "IS THERE

A REASONABLE LAYPERSON IN THE
HOUSE?"

I. INTRODUCTION

It is well settled that absent exigent circumstances a physician
who treats a patient without the patient's consent is liable for bat-
tery.' This is true regardless of whether the plaintiff-patient can
prove damages.2 Under traditional battery analysis, the physician
was required to disclose only the nature of the proposed treatment
to his patient. If the patient knew what was going to be done to him
at the time he gave his consent, the physician could not be held
liable unless the treatment was otherwise performed negligently.'
On the other hand, the patient who was not informed of the nature

1. The rule has been stated as follows:
The general rule seems to have become well established that, before a physician or
surgeon may perform an operation upon a patient, he must obtain the consent
either of the patient, if [he is] competent to give it, or of someone legally authorized
to give it for him, unless immediate operation is necessary to save the patient's life
or health ....

Annot., 76 A.L.R. 562, 562 (1932), cited with approval in Cathemer v. Hunter, 27 Ariz. App.
780, -, 558 P.2d 975, 978 (1976); Shetter v. Rochelle, 2 Ariz. App. 358, -, 409 P.2d 74, 79
(1965). See also Tabor v. Scrobee, 254 S.W.2d 474, 475 (Ky. 1952); Congrove v. Holmes, 37
Ohio Misc. 95, -, 308 N.E.2d 765, 770 (1973); Moss v. Rishworth, 222 S.W. 225, 226 (Tex.
Comm'n App. 1920, holding approved). See generally Annot., 76 A.L.R. 562 (1932) (dis-
cussing consent as condition precedent to the performance of a surgical operation).

2. "If the consent given to the operation was ineffectual, every phase of the operation,
from initial anesthesia to final suture, was a continuing battery for which recovery should be
allowed, even if the operation had been successful. The operation itself, under such circum-
stance, is the wrong." Shetter v. Rochelle, 2 Ariz. App. 358, -, 409 P.2d 74, 82-83 (1965).

3. The physician would still be liable if he exceeds the scope of the consent given.
Bang v. Charles T. Miller Hosp., 251 Minn. 427, 88 N.W.2d 186 (1958). Likewise, a physi-
cian will be held liable if he deceives his patient as to the nature of the treatment. Cathemer
v. Hunter, 27 Ariz. App. 780, 558 P.2d 975 (1976). If the doctor fails to disclose anything
about the treatment, the patient's consent is invalid under either the battery theory or the
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of the proposed treatment was considered incapable of giving a
valid consent, and the physician was liable even if the treatment was
beneficial to the patient.

During the last three decades the scope of the disclosure re-
quired of physicians has been expanded drastically in a series of
decisions which treat nondisclosure of certain kinds of medical in-
formation as negligence.- Under the new doctrine of informed con-
sent, the physician who discloses only what he intends to do for his
patient has not necessarily fulfilled his duty of disclosure. The
courts have required that a patient's consent be informed and that
physicians disclose not only the nature of the proposed treatment
but also its risks and the availability of alternative courses of treat-
ment.6 The introduction of the doctrine of informed consent has
resulted in a controversial increase in the malpractice exposure of
physicians.' The expansion of this doctrine has meant that a physi-

negligence theory. Wilkinson v. Vesey, 110 R.I. 606, 295 A.2d 676, 685-86 (1972); Moss v.
Rishworth, 222 S.W. 225, 226 (Tex. Comm'n App. 1920, holding approved).

4. See supra note 2.
5. The following Texas cases support the proposition that a physician is negligent if he

does not make a proper disclosure of the risks inherent in a proposed course of treatment.
Peterson v. Shields, 652 S.W.2d 929 (Tex. 1983); Hood v. Phillips, 554 S.W.2d 160 (Tex.
1977); Wilson v. Scott, 412 S.W.2d 299 (Tex. 1967); Johnson v. Whitehurst, 652 S.W.2d 441
(Tex. Ct. App.-Houston [ist Dist.] 1983, no writ); Forney v. Memorial Hosp., 543 S.W.2d
705 (Tex. Civ. App.-Beaumont 1976, writ refd n.r.e.); Webb v. Jorns, 530 S.W.2d 847 (Tex.
Civ. App.-Fort Worth 1975, writ ref'd n.r.e.); Ross v. Sher, 483 S.W.2d 297 (Tex. Civ.
App.-Houston [14th Dist.] 1972, no writ); Goodnight v. Phillips, 458 S.W.2d 196 (Tex. Civ.
App.-Houston [lst Dist.] 1969, no writ).

6. In Texas the landmark decision was Wilson v. Scott, 412 S.W.2d 299 (Tex. 1967).
See Annot., 88 A.L.R.3d 1008 (1978). The difference between the battery theory and the
negligence theory was succinctly explained in Scott v. Bradford, 606 P.2d 554, 557 (Okla.
1979):

If the treatment is completely unauthorized and performed without any consent at
all, there has been a battery. However, if the physician obtains a patient's consent
but has breached his duty to inform, the patient has a cause of action sounding in
negligence for failure to inform the patient of his options, regardless of the due care
exercised at treatment, assuming there is injury.

Id
7. The doctrine of informed consent has been criticized and defended in a number of

excellent articles. See, e.g., Halligan, The Standard of Disclosure by Physician to Patients:
Competing Models o/Informed Consent, 41 LA. L. REv. 10 (1980); Katz, Informed Consent-
A4 Fairy Tale?-Law's Vision, 39 U. PITr. L. REV. 137 (1977); Meisel, The Expansion of
Liabilityfor MedicalAccidents. From Negligence to Strict Liability By Way of Informed Con-
sent, 56 NEB. L. REv. 51 (1977); Plant, The Decline of "Informed Consent," 35 WASH. & LEE
L. REV. 91 (1978); Plant, An Analysis of "Informed Consent," 36 FORDHAM L. REV. 639
(1968); Riskin, Informed Consent: Lookingfor the Action, 1975 U. ILL. L.F. 580; Schneyer,
Informed Consent and the Danger of Bias in the Formation of Medical Disclosure Practices,
1976 Wis. L. REV. 124.
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cian who merely informs his patient of the treatment procedure may
be liable for negligence. Put another way, a patient's consent may
be sufficient to defeat a doctor's liability for battery but insuffi-
ciently informed to allow the doctor to escape liability for
negligence.

The doctrine of informed consent has been in a constant state
of flux since its inception. The courts have recognized three pro-
foundly different standards by which a physician's conduct is to be
measured.9 Although all jurisdictions agree that the purpose of the
doctrine of informed consent is to protect the patient's right of self-
determination,' 0 neither the courts nor legal commentators are in
agreement on how the patient's rights are to be protected." This
comment will briefly examine the three standards applied in nondis-
closure cases, with particular emphasis on Texas law and the effect
of the Texas Supreme Court's recent decision in Peterson v.
Shields.' 2

II. "INFORMED CONSENT"

The doctrine of informed consent is based on the premise that a
patient is unable to make a rational decision about a proposed
course of treatment unless he has all the relevant facts at his dispo-
sal. The rationale underlying the informed consent doctrine was ex-

8. In the landmark case of Salgo v. Leland Stanford Univ. Board of Trustees, 154 Cal.
App. 2d 560, 317 P.2d 170 (1957), the California Supreme Court became the first court to
hold that it was not enough that the physician obtain his patient's consent to treatment.
According to the court, the physician would be liable for negligence if the patient's consent
to treatment was not an informed consent and he was injured by the physician's failure to
disclose material risks. Id at 578, 317 P.2d at 181. The Kansas Supreme Court in Natanson
v. Kline, 186 Kan. 393, 350 P.2d 1093, modifed on rehearing, 187 Kan. 186, 354 P.2d 670
(1960), adopted a negligence theory in nondisclosure cases only three years after Salgo. The
courts of almost all other jurisdictions soon followed suit. See Annot., 88 A.L.R.3d 1008
(1978). The shift from battery theory to negligence analysis is discussed fully in Meisel,
supra note 7; Plant, An Analysis of "Informed Consent," 36 FORDHAM L. REv. 639 (1968);
and Riskin, supra note 7.

9. See infra notes 26-50 and accompanying text.
10. The basic rationale behind the imposition of liability on physicians for nondisclo-

sure was first laid down by Justice Cardozo in Schloendorff v. Society of New York Hosp.,
211 N.Y. 125, 105 N.E. 92 (1914), a battery case decided in 1914. In a famous passage
Justice Cardozo stated that "[e]very human being of adult years and sound mind has a right
to determine what shall be done with his own body; and a surgeon who performs an opera-
tion without his patient's consent commits an assault, for which he is liable in damages."
Id at -, 105 N.E. at 93.

11. See supra note 7.
12. 652 S.W.2d 929 (Tex. 1983).
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plained by the Federal District Court for the District of Columbia in
Canterbury v. Spence:13

True consent to what happens to one's self is the informed exer-
cise of a choice, and that entails an opportunity to evaluate
knowledgeably the options available and the risks attendant
upon each. The average patient has little or no understanding of
the medical arts, and ordinarily has only his physician to whom
he can look for enlightenment with which to reach an intelligent
decision. From these almost axiomatic considerations springs the
need, and in turn the requirement, of a reasonable divulgence by
physician to patient to make such a decision possible. 4

The courts do not require that physicians disclose every risk
which may materialize during a particular course of treatment.
However, there is little agreement on the scope of the disclosure that
doctors are required to make. Because the plaintiff is alleging that
his physician is negligent, traditional tort analysis requires that the
physician's conduct be measured by reference to the conduct of the
"reasonable physician." Although this analysis has found favor
with many courts,' 5 other courts have rejected the "reasonable phy-
sician" standard as inconsistent with the purpose of the doctrine of
informed consent. These courts reason that allowing physicians to
set a professional standard of disclosure effectively denies the pa-
tient's right to decide what risks are material. Because the decision
of whether to undergo treatment is uniquely the patient's, the courts
rejecting the professional standard have refused to allow physicians
to determine what will and will not be disclosed.' 6 The law in this
area is made still more uncertain by a disagreement between the
jurisdictions which have rejected the professional standard on the
issue of which layperson's viewpoint is to be given effect in deter-
mining the materiality of a given risk. Some courts have held that
the policy of self-determination requires that the jury determine
what the plaintiff-patient would have considered a material risk, re-
gardless of how unreasonable the patient may be.' 7 Other courts
have held that this subjective standard places too great a burden on
physicians and that materiality of risk should be determined from

13. 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S. 1064 (1972).
14. Id at 780.
15. See, e.g., cases cited in Annot., 88 A.L.R.3d 1008, §§ 4-6 (1976). Texas has fol-

lowed this rule in nondisclosure cases for many years. See cases cited supra at note 5.
16. See infra note 36.
17. See infra notes 29-33 and accompanying text.
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the standpoint of the hypothetical "reasonable person."1 8

Although the courts disagree on the standard of disclosure to be
applied, a consensus has been reached in recognition of two major
exceptions to the physician's duty to disclose material risks. The
first of these exceptions allows the doctor to treat a patient without
receiving his informed consent in emergency situations when the pa-
tient is unable to decide on a particular course of treatment.' 9 This
situation is exemplified by car accident victims who are brought to
an emergency room unconscious and in dire need of surgery. In
such cases, the physician's duty to save the patient's life clearly out-
weighs his duty to make a full pretreatment disclosure of risks and
alternatives.

The second major exception is less clearly defined and some-
what more controversial. Referred to as the "therapeutic privilege,"
this exception allows physicians to withhold information from pa-
tients if disclosure would not be in their best interests.2" Implicit in
cases recognizing the privilege is the determination that in some
cases the welfare of the patient outweighs his right to be fully in-
formed of what is being done for him.2'

The therapeutic privilege is fraught with uncertainty for both
doctor and patient. On the one hand, an overly liberal application
of the privilege would allow a continuation of the paternalistic atti-
tude which the courts are trying to eliminate. There is obviously
little difference between a standard which allows a doctor to disclose
nothing and one which requires that he disclose only that which he
feels is in the best interests of his patient.22 On the other hand, a

18. See, e.g., Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir.), cert. denied, 409 U.S.
1064 (1972).

19. E.g., Crouch v. Most, 78 N.M. 406, -, 432 P.2d 250, 254 (1967); Gravis v. Physi-
cians & Surgeons Hosp., 415 S.W.2d 674, 679 (Tex. Civ. App.-San Antonio 1967), rey'd on
other grounds, 427 S.W.2d 3 10 (Tex. 1968).

20. See DiFilippo v. Preston, 53 Del. 539, 173 A.2d 333 (1961); Watson v. Clutts, 262
N.C. 153, 136 S.E.2d 617 (1964). For a complete discussion of the privilege, see Meisel, The
"Exceptions" to the Informed Consent Doctrine.: Striking a Balance Between Competing Val-
ues in Medical Decision Making, 1979 Wis. L. REv. 413.

21. The therapeutic privilege is controversial because it allows physicians to make the
decision not to disclose a particular risk based on his judgment of the best interests of the
patient. For this reason it is at odds with the policy of self-determination that the doctrine of
informed consent was created to serve.

22. "Carried to its extreme, the privilege embodies the paternalistic notion, completely
antithetical to the doctrines of consent and informed consent, of 'doctor knows best,' permit-
ting the substitution of the physician's judgment for the patient's." Meisel, supra note 7, at
101.
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doctor who incorrectly withholds information from his patient in
the good faith belief that he does so in his patient's best interests
may be faced with liability if the privilege is too strictly applied.z3

For this reason the term "privilege" is a misnomer in this context.
The physician dares not arrogantly claim a privilege of nondisclo-
sure. The therapeutic privilege is simply an exception to the general
rule requiring full disclosure of material risks. For the exception to
apply, the jury must find that the nondisclosure of material informa-
tion was more beneficial to the patient than disclosure would have
been.24

III. DEFINING NEGLIGENT NONDISCLOSURE: THE THREE TESTS
AND THEIR APPLICATION

The courts have fashioned three different tests by which the
physician's disclosure to his patient of the risks inherent in a pro-
posed course of treatment is to be measured. All three standards are
methods of determining whether the defendant-physician has
breached his duty of due care to his patient. The jurisdictions are in
agreement that physicians need not disclose every risk to their pa-
tients. A physician fulfills his duty to his patient if he discloses only
the material risks inherent in the proposed treatment. Nor do the
jurisdictions differ with respect to the basic definition of what consti-
tutes a material risk. Generally speaking, a risk is material if its
disclosure would have persuaded the patient to forgo the proposed
treatment.25

At this point the differences between the standards become
more important than their similarities. The controversy revolves
around the issue of how the materiality of a given risk is to be deter-
mined. At one end of the spectrum are those jurisdictions in which
the materiality issue is completely subjective.26 In the jurisdictions
following the subjective analysis, the only relevant question is
whether theplainti/-patient would have considered the risk so mate-
rial that he would have forgone the proposed treatment. In these

23. "In practice, the courts have been quite tolerant of physicians withholding informa-
tion on their mere representation that to have informed the patient would have unduly upset
him." Id

24. The privilege is essentially an affirmative defense. The physician in such a case
admits that he made a substandard disclosure and then advances proof that nondisclosure
was in the patient's best interests.

25. See 88 A.L.R. 3d 1008 (1978).
26. See infra notes 29-33 and accompanying text.
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jurisdictions, the issue of whether the physician had a duty to dis-
close the risk and the issue of whether nondisclosure caused the in-
jury are one and the same. Both elements of negligence are
established if the plaintiff testifies that he would not have consented
to treatment had he been told of a particular risk.

Falling somewhere in the middle are those jurisdictions which
follow the reasonable person standard for determining the material-
ity of risk. Like the jurisdictions following the subjective standard,
these jurisdictions combine the duty issue and the causation issue
into one element which is established if a material risk was not dis-
closed. Unlike the subjective standard, the objective standard does
not seek to determine whether the plaintiff-patient would have
found the risk material. Rather, the jury is asked to decide if a rea-
sonable person would have forgone treatment had the risk been
disclosed.27

At the opposite end of the spectrum are those jurisdictions
which follow the professional standard of disclosure. Under the
professional standard, the physician has no duty to disclose a risk
unless the hypothetical reasonable physician would have done so. 28

In jurisdictions following this standard, the duty issue and the cau-
sation issue are separate and independent. If a reasonable physician
would not have disclosed the risk, the defendant-physician will not
be liable regardless of whether the risk was material in the sense that
its disclosure would have affected the patient's decision.

A. The Subjective Test: Scott v. Bradford

In Scott v. Bradford,29 the Oklahoma Supreme Court adopted a
subjective view of the physician's duty to disclose based on the
plaintiff-patient's testimony of what he considered to be a material
risk. The Scott court expressly refused to adopt a disclosure stan-
dard based on the viewpoint of the medical profession, stating that
to do so would delegate the patient's right of self-determination to
the physician. 30 Furthermore, the court held that the element of

27. See infra notes 34-40 and accompanying text.
28. See, e.g., Fuller v. Starnes, 268 Ark. 476, -, 597 S.W.2d 88, 90 (1980); Nishi v.

Hartwell, 52 Hawaii 188, -, 473 P.2d 116, 121 (1970); Taber v. Riordan, 83 Ill. App. 3d 900,
-, 403 N.E.2d 1349, 1353 (1980); Woolley v. Henderson, 418 A.2d 1123, 1129-30 (Me.
1980); Gerety v. Demers, 92 N.M. 396, -, 589 P.2d 180, 195 (1978); Wilson v. Scott, 412
S.W.2d 299, 302 (Tex. 1967).

29. 606 P.2d 554 (Okla. 1979).
30. Id at 558.
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causation also had to be determined from the patient's viewpoint.
According to the Scott court, the patient's right of self-determina-
tion mandates that the physician disclose everything that each indi-
vidual patient would consider material. Disclosure of only those
risks which a reasonable layperson would consider material is not
sufficient.31

By requiring the doctor to disclose all risks that each individual
patient might find material, the Scott court gave plaintiffs in nondis-
closure cases a great advantage over plaintiffs in less liberal jurisdic-
tions. In jurisdictions taking the subjective view, the question of
whether the doctor owed a duty to the plaintiff and the question of
whether that breach caused plaintiffs damages are consolidated into
one issue which can be wholly proven by the plaintiff's unsupported
testimony.32 If the plaintiff testifies that he would have forgone the
treatment had he been informed of a particular risk, the physician's
duty to disclose and the materiality of the risk are both established.

The subjective view has been justly criticized by a number of
commentators on the ground that it places the physician at the
mercy of the plaintiff's testimony as to what he may or may not have
considered to be a material risk at the time disclosure was made. 3

Furthermore, there is an obvious risk that the plaintiff will be un-
willing to testify against his own interests at trial. Because the plain-
tiff's testimony is the only relevant testimony on the issue of what
risks are material, and therefore what the physician was under a
duty to disclose, the subjective view places an unwarranted burden
on physicians. Indeed, the only way for a physician to be certain of
escaping liability in jurisdictions such as Oklahoma is to inform his
patients of literally every possible risk involved in the proposed
treatment.

31. The Scott court succinctly stated the rationale behind this holding: "To the extent
the plaintiff, given an adequate disclosure, would have declined the proposed treatment, and
a reasonable person in similar circumstances would have consented, a patient's right of self-
determination is irrevocably lost [in jurisdictions following an objective standard of causa-
tion]." Id at 559.

32. This is true because the physician in these jurisdictions has a duty to disclose any
risks that the individual patient would have found material. Because only the plaintiff is
competent to testify as to what he would have thought had a particular disclosure been
made, the plaintiff's unsupported testimony can establish both the breach of a duty and
causation at the same time.

33. See, e.g., Canterbury v. Spence, 464 F.2d 772, 787 (D.C. Cir.), cert. denied, 409 U.S.
1064 (1972); Riskin, supra note 7, at 588.
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B. The Objective Standard- Canterbury v. Spence

Canterbury v. Spence, 34 decided by the Federal Court of Ap-
peals for the District of Columbia, is the leading case supporting the
view that a doctor's duty of disclosure is measured from the stand-
point of the "reasonable person." Rather than adopt a standard
based on the subjective viewpoint of the particular patient or a stan-
dard based on medical custom, the Canterbury court held that the
materiality of an undisclosed risk is established when a "reasonable
person, in what the physician knows or should know to be the pa-
tient's position, would be likely to attach significance to the risk or
cluster of risks in deciding whether or not to forgo the proposed
therapy."' 3" Like the Scott court, the Canterbury court felt that a
standard based on the custom of physicians impermissibly delegated
the patient's right of self-determination to his doctor.36 Unlike the
Scott court, however, the Canterbury court felt that a standard
based on the plaintiff's subjective opinion of what constituted mate-
rial risk would place too great a burden on physicians 7.3  The mid-
dle ground adopted in Canterbury requires the jury to decide both

34. 464 F.2d 772 (D.C. Cir. 1972).
35. Id at 787 (citing Waltz & Scheuneman, Informed Consent to Therapy, 64 Nw. U.L.

REv. 628, 640 (1970)).
36. 464 F.2d at 779. The court gave the following justification for its holding:
To begin with, the reality of any discernible custom reflecting a professional con-
sensus on communication of option and risk information to patients is open to
serious doubt. We sense the danger that what in fact is no custom at all may be
taken as an affirmative custom to maintain silence, and that physician-witnesses to
the so-called custom may state merely their personal opinions as to what they or
others would do under given circumstances. We cannot gloss over the inconsis-
tency between reliance on a general practice respecting divulgence and, on the
other hand, realization that the myriad of variables among patients makes each
case so different that its omission can rationally be justified only by the effect of its
individual circumstances. Nor can we ignore the fact that to bind the disclosure
obligation to medical usage is to arrogate the decision on revelation to the physi-
cian alone. Respect for the patient's right of self-determination on particular ther-
apy demands a standard set by law for physicians rather than one which physicians
may or may not impose upon themselves.

Id at 783-84.
37. The court reasoned:
Optimally for the patient, exposure of a risk would be mandatory whenever the
patient would deem it significant to his decision, either singly or in combination
with other risks. Such a requirement, however, would summon the physician to
second-guess the patient, whose ideas on materiality could hardly be known to the
physician. That would make an undue demand upon medical practitioners, whose
conduct, like that of other persons, is to be measured in terms of reasonableness.
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the causation question and the duty issue from the standpoint of the
"reasonable patient." Thus, if a reasonable person would have con-
sidered the risk material and the physician failed to disclose it, the
physician would be liable for any damages sustained by the plaintiff
as a result of the nondisclosure.

The Canterbury standard is superior to the Scott standard in
that it does not impose a duty on physicians to guess what each
individual patient would consider to be a material risk. No physi-
cian should be expected to disclose every risk of a proposed treat-
ment, no matter how remote. Physicians are not mind readers, and
it is clearly unreasonable to require them to predict how a particular
patient will react to a given disclosure. The subjective standard of
Scott holds physicians liable for failing to discern even the most
idiosyncratic biases of their patients. The Canterbury court, by
adopting an objective approach, sought to ensure the patient's right
to self-determination without holding physicians to a standard of
conduct which they could not meet.

The objective standard, however, falls short of satisfying either
of these goals. By limiting the definition of materiality to those facts
which would cause a reasonable person to forgo treatment, the ob-
jective standard denies individuals their right to forgo treatment for
personal reasons which the average person might not consider im-
portant. Because the decision of whether to undergo treatment is a
uniquely personal decision, self-determination is denied when the
materiality issue is left to jurors to decide by their standards.

Furthermore, it is questionable whether physicians should be
required to guess what the "reasonable person" would consider a
material risk. Although this standard is clearly more practical than
a standard which requires physicians to mold their disclosures to the
unforeseeable idiosyncratic concerns of the individual patient, it still
requires the doctor to determine materiality from a viewpoint which
may be foreign to him. How, for example, can a heart specialist,
with twenty years of experience in a highly technical area, know
what the reasonable layperson considers to be material? The same
is true of neurosurgeons and kidney transplant specialists. 38 Many
physicians are so specialized that they rarely come into contact with

38. It is ironic that the more specialized a doctor becomes, the more dangerous and
complex his treatment is likely to be. Thus, the need for disclosure increases as the physi-
cian's understanding of what the reasonable patient would consider material decreases. See
Schneyer, supra note 7, at 130-35.
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patients requiring care not within their specialty, yet these highly
trained and insulated professionals39 are held to a standard of dis-
closure based on the uneducated fears of the average layperson.

It must be remembered at this point that the doctrine of in-
formed consent is a negligence doctrine. The issue is whether the
physician's conduct was reasonable under the circumstances. Be-
cause the decision to disclose some risks and not others must neces-
sarily be based on the physician's medical expertise, it is
questionable whether physicians should be held to a lay standard of
disclosure. Juries are unfamiliar with the factors which the physi-
cian must take into account and may be incompetent to accurately
analyze the physician's actions. Yet expert medical testimony is re-
quired neither in jurisdictions following the objective standard nor
in those following the subjective standard.40

C. The Professional Standard- Wilson v. Scott

The Texas Supreme Court's decision in Wilson v. Scott4'
brought Texas within the majority view in nondisclosure cases.
Under the professional standard adopted by Wilson, the physician's
duty to disclose a given risk is determined by reference to the cus-

39. This insulation may mean that specialists have much less information about any
particular patient than the patient's regular doctor and certainly less than the patient
himself.

Not only are doctors and patients often total strangers, but increased specialization
often causes any particular doctor to have only a highly circumscribed role in a
patient's overall treatment. It follows that patients often unilaterally possess infor-
mation about their occupational and family settings and even about their own
medical histories.

Id at 134.
40. Jurisdictions following the professional standard of disclosure cite the complexity

of the disclosure decision as a compelling justification for requiring expert medical testi-
mony. For example, the Supreme Court of Virginia, in Bly v. Rhoads, 216 Va. 645, 222
S.E.2d 783 (1976), stated:

[tihe matters involved in the disclosure syndrome, more often than not, are compli-
cated and highly technical. To leave the establishment of such matters to lay wit-
nesses, in our opinion, would pose dangers and disadvantages which far outweigh
the benefits and advantages a "modern trend" rule would bestow upon patient-
plaintiffs. In effect, the relaxed "modern trend" rule permits lay witnesses to ex-
press, when all is said and done, what amounts to a medical opinion. Undoubt-
edly, such a rule would cause further proliferation of medical malpractice actions
in a situation already approaching a national crisis.

Id at -, 222 S.E.2d at 787.
41. 412 S.W.2d 299 (Tex. 1967).
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tom of other medical practitioners.42 Because the plaintiff is not
such a practitioner and is therefore unfamiliar with the applicable
standard, the Wilson court held that plaintiffs in nondisclosure cases
must produce expert medical testimony to establish that the defend-
ant breached his duty of reasonable disclosure.43 According to the
Wilson court, the plaintiff in a nondisclosure case has the burden to
establish by "expert medical evidence what a reasonable medical
practitioner of the same school and same or similar community
under the same or similar circumstances would have disclosed to his
patient about the risks incident to a proposed diagnosis or treat-
ment, that the physician departed from that standard, causation,
and damages."'  Therefore, under the professional standard estab-
lished in Wilson, the duty of the defendant to disclose a risk cannot
be determined by reference to either the plaintiff-patient or the rea-
sonable patient.

However, the causation issue is decided objectively just as it is
in jurisdictions which have adopted the objective standard of disclo-
sure.45 Professional standard jurisdictions separate the duty ques-

42. The leading case adopting a professional standard of disclosure was Natanson v.
Kline, 186 Kan. 393, 350 P.2d 1093, clarifed, 187 Kan. 186, 354 P.2d 670 (1960).

43. The Wilson court relied extensively on the reasoning of the Missouri Supreme
Court in Aiken v. Clary, 396 S.W.2d 668 (Mo. 1965). The Wilson court adopted the follow-
ing reasoning verbatim from the Aiken decision:

[W]e have. . . concluded that the question of what disclosure of risks incident to
proposed treatment should be made in a particular situation involves medical judg-
ment and that expert testimony thereon should be required in malpractice cases
involving that issue. The question to be determined by the jury is whether defend-
ant doctor in that particular situation failed to adhere to a standard of reasonable
care. These are not matters of common knowledge or within the experience of
laymen. . . . The question is not what, regarding the risks involved, the juror
would relate to the patient under the same or similar circumstances, or even what a
reasonable man would relate, but what a reasonable medicalpractitioner would do.

412 S.W.2d at 302 (quoting Aiken v. Clary, 396 S.W.2d 668, 674 (Mo. 1965)).
44. 412 S.W.2d at 302.
45. Forney v. Memorial Hosp., 543 S.W.2d 705, 708 (Tex. Civ. App.-Beaumont 1976,

writ ref d n.r.e.). Although the Wilson court held that proof of a causal connection between
the physician's breach of his duty to disclose and the plaintiffs injuries was a necessary
element of the plaintiffs case, it left the standard for determination of causation unclear.
Consequently, for several years after Wilson, Texas had no well developed standard for
determining causation. In Karp v. Cooley, 493 F.2d 408 (5th Cir.), cert. denied, 419 U.S. 845
(1974), the Fifth Circuit wrestled with this ambiguity in Texas law. The court concluded
that the better reasoned opinions of other jurisdictions require at least the following: (1) that
an unrevealed risk materialize, (2) that the unrevealed risk is harmful to the patient, and (3)
that disclosure of the risks incidental to the treatment would have resulted in the patient's
decision against it. Id. at 422. The court also noted that Texas courts had not determined
whether the causal determination was to be applied subjectively or objectively, but sug-
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tion and the causation issue. Unlike other jurisdictions, professional
standard jurisdictions consider the issue of whether a duty to dis-
close existed and the issue of whether the risk was material from
different viewpoints. Therefore, in jurisdictions recognizing the pro-
fessional standard, a risk could be "material" in the sense that a
reasonable person would forgo treatment if he learned of it, yet the
physician may have no duty to disclose the risk because such disclo-
sure was not customary among other physicians.4

The professional standard has been criticized because it allows
the medical profession to set its own standard of disclosure.47 On
the other hand, the professional standard is the most consistent with
traditional negligence analysis in that the reasonableness of complex
medical decisions is determined by comparison to the conduct of
other medical practitioners.48 Some commentators have expressed
the fear that plaintiffs will be unable to prevail in professional stan-
dard jurisdictions because of the requirement of expert medical evi-
dence to prove negligence. 49 This fear, based on the perception that

gested that the better reasoned rule was to apply it objectively. Id at 422 n. 18. In Forney
the Beaumont Court of Civil Appeals officially approved the objective standard of causation
suggested by Karp. 543 S.W.2d at 707-08.

46. This is not to say that the mere existence of a custom within the medical commu-
nity necessarily relieves the defendant physician of liability for nondisclosure. The law re-
quires that expert medical testimony be presented in professional standard jurisdictions. It
does not say that the existence of a custom is an absolute defense. "Whether a 'custom' does
or does not exist, the ultimate issue always is whether defendant's conduct constituted
proper medical practice in the specific circumstances. . . . Indeed, a customary practice
may be so obviously wrong as to be held negligent as a matter of law." Plant, The Decline of
"Informed Consent," 35 WASH. & LEE L. REV. 91, 126 (arguing that the Canterbury court
was incorrect in assuming that medical custom binds the factfinder); George v. Traveler's
Ins. Co., 215 F. Supp. 340, 344 (E.D. La. 1963). An example of this kind of case is Helling v.
Carey, 83 Wash. 2d 514, 519 P.2d 981 (1974), in which an ophthalmologist was held liable
for failing to give a test for glaucoma, even though the evidence was overwhelming that
medical custom did not require such a test. See also Truman v. Thomas, 27 Cal. 3d 285, 611
P.2d 902, 165 Cal. Rptr. 308 (1980) (doctor held liable for failing to disclose risks of not
undergoing treatment), discussed in note 95 infra.

47. The courts which follow either the objective or subjective test of materiality would
agree with this criticism. However, the criticism is not entirely justified in that expert testi-
mony is not binding on the fact finder. See supra note 46.

48. There is an excellent argument to be made that informed consent cases should be
considered under a different standard than malpractice actions generally because of the phy-
sician's bias not to disclose the availability of less expensive and possibly less dangerous
alternative treatments. This bias may cause the customary disclosure to be skewed in favor
of treatments which provide physicians with more income. This argument is made in
Schneyer, supra note 7, at 163-69.

49. One commentator has claimed that the requirement of expert testimony "has often
posed an insurmountable obstacle to the medical-accident victim, who routinely has been
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doctors will not testify against each other, has proved to be
unfounded. °

IV. TEXAS ADOPTS AN OBJECTIVE STANDARD: PETERSON V.

SHIELDS AND THE MEDICAL LIABILITY AND INSURANCE

IMPROVEMENT ACT

The Texas Legislature enacted the Medical Liability and Insur-
ance Improvement Act5' in 1977 to regulate medical malpractice
claims in Texas.5 2 In sections 6.01 to 6.07 of the Act, the legislature
adopted new rules pertaining to the doctrine of informed consent.
The Act begins with a general statement of a physician's duty, limit-
ing potential plaintiffs in nondisclosure cases in their theory of re-
covery. After the effective date of the Act,53 "the only theory on
which recovery may be obtained is that of negligence in failing to
disclose the risks or hazards that could have influenced a reasonable
person in making a decision to give or withhold consent. ' 54 To clar-
ify the law of disclosure, the legislature created the Texas Medical
Disclosure Panel in section 6.03 of the Act.5 5 The duty of the nine
member5 6 panel is to "determine which. . . treatments and proce-
dures do and do not require disclosure of the risks and hazards to

met with the unwillingness of one physician to provide evidence which might impose liabil-
ity upon a colleague." Meisel, supra note 7, at 64. Many cases have been dismissed in
professional standard jurisdictions for lack of expert testimony to establish the defendant's
negligence. See, e.g., Karp v. Cooley, 349 F. Supp. 827, 834 (S.D. Tex. 1972), afl'd, 493 F.2d
408 (5th Cir. 1974); George v. Travelers Ins. Co., 215 F. Supp. 340, 344-45 (E.D. La. 1963);
Green v. Hussey, 127 M. App. 2d 174, -, 262 N.E.2d 156, 161 (1970). However, it is impos-
sible to tell whether the plaintiffs in these cases lost because of a "conspiracy of silence" or
because their suits had no merit.

50. The number of medical malpractice cases has expanded drastically in the last dec-
ade, prompting many states, including Texas, to enact legislation to stem the tide of lawsuits.
Because this is equally true in professional standard jurisdictions as it is in other jurisdic-
tions, the "conspiracy of silence" notion has been largely discredited. But cf. Crain v. Al-
lison, 443 A.2d 558, 561-62 (D.C. 1982) (claiming existence of "conspiracy of silence"). For
an exhaustive, though somewhat dated review of relevant legislation in this area, see Meisel
& Kabnick, Informed Consent to Medical Treatment.: An Analysis of Recent Legislation, 41
U. PITT. L. REV. 407 (1980).

51. TEX. REV. CiV. STAT. A'N. art. 4590i (Vernon Supp. 1982-1983).
52. The Act also dealt with the doctrine of res ipsa loquitur and with the statute of

limitations as well as the doctrine of informed consent.
53. The Act became effective August 27, 1977.
54. TEX. REV. CIv. STAT. ANN. art. 4590i, § 6.02 (Vernon Supp. 1982-1983).
55. Id § 6.03.
56. The panel is composed of three attorneys and six physicians licensed to practice in

Texas. Id
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the patient or person authorized to consent for the patient."57 Once
the Panel has made a determination with regard to a specific treat-
ment, it places that treatment on one of two lists. The first list (List
A) contains treatments for which full disclosure of risks is required.
The second list (List B) is a list of those treatments for which no
disclosure to the patient is necessary. 58 Both lists are continuously
updated and are published in the Texas Register.59

The effect of the lists is to create a rebuttable presumption
either for or against the defendant physician. If the physician
makes a full disclosure of the risks inherent in one of the treatments
contained in List A, or makes no disclosure of the risks inherent in
one of the List B treatments, a rebuttable presumption is created
that the physician is not negligent. 60 On the other hand, the failure
of a physician to disclose the inherent risks of one of the treatments
contained on List A creates a presumption of negligence. 6' This
presumption is defeated if the defendant can establish that "there
was an emergency or. . . some other reason [that] it was not medi-
cally feasible to make a disclosure . ".. 62

Because the two disclosure lists are not yet comprehensive,
many cases will arise in which the plaintiff will complain of nondis-
closure of a risk inherent in a treatment which is not included in
either list. The legislature provided for this situation in section 6.07
of the Act. In cases involving treatment for which "the panel has
made no determination either way regarding a duty of disclosure,
the physician or health care provider is under the duty otherwise im-
posed by law.- 63 The legislature did not spell out what it intended
by the phrase "otherwise imposed by law." Any controversy over
the meaning of that phrase"M was ended when the Texas Supreme
Court handed down its decision in Peterson v. Shields.65

In Peterson, the plaintiff's nerves were injured during surgery
performed on her neck.66 When she discovered her injury, she sued

57. Id § 6.04(a).
58. Id § 6.04(b).
59. Id § 6.04(d).
60. Id. § 6.07(a).
61. Id.
62. Id.
63. Id § 6.07(b) (emphasis added).
64. See infra notes 82-85 and accompanying text.
65. 652 S.W.2d 929 (Tex. 1983).
66. Id at 930.
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her surgeon for his failure to disclose the risk of nerve damage in-
herent in the operation.67 Because the particular operation was not
listed on either List A or List B, the suit fell within the category of
cases in which the physician's duty to disclose would be determined
by "other" law.68

At trial, the plaintiff offered the testimony of a doctor unfamil-
iar with the standard of practice in Texarkana, Texas, the site of the
operation.69 The trial court struck the doctor's testimony on that
basis and directed a verdict for the defendant because no other evi-
dence was offered against him.70 In doing so, the trial court fol-
lowed the common law "locality rule," which required that evidence
offered against a physician in a malpractice case must come from
another medical practitioner "of the same or similar community."'"
The court of appeals affirmed the trial court's decision in an unpub-

72lished opinion.
The Supreme Court of Texas reversed the decision of the lower

courts in an opinion which abolished not only the "locality rule"73

but also the professional standard of disclosure adopted by the court
in Wilson v. Scott.

7 4 According to the court, "the duty otherwise
imposed by law" in cases in which the Medical Disclosure Panel has
made no determination refers not to the common law, but to section
6. 02 of the Act .7 Because section 6.02 does not require expert testi-
mony of any kind, the court concluded that for medical care or sur-
gical procedures performed after the effective date of the Act, it is
no longer necessary to introduce expert testimony regarding the
physician's duty of disclosure.76 The applicable standard in Texas is
now in substantial conformity with the decision of the District of
Columbia Circuit in Canterbury v. Spence.7  Physicians in Texas
must now disclose all "risks or hazards that could have influenced a
reasonable person in making a decision to give or withhold

67. Id
68. Id at 931.
69. Id at 930.
70. Id
71. Id
72. Id at 930.
73. Id at 930-31.
74. 412 S.W.2d 299 (rex. 1967). See supra notes 41-50 and accompanying text.
75. 652 S.W.2d at 931.
76. Id
77. 464 F.2d 772 (D.C. Cir.), cert. denied, 409 U.S. 1064 (1972). See supra notes 34-40

and accompanying text.
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consent."7 8

The Peterson decision was a startling and unwarranted depar-
ture from the Texas common-law standard of disclosure. Not only
was the supreme court's interpretation of the Act antithetical to the
legislative history of the Act, but it was also inconsistent with the
clear intent of the Act as written. The legislature intended the Act
to be a solution to what was seen as a malpractice insurance "crisis"
of major proportions.79 By limiting a physician's liability through
the use of disclosure lists, the legislature intended that physicians
have a clear standard of disclosure to follow.

The full disclosure list was meant to give physicians a clear
guide as to which risks must be disclosed to the patient. Conversely,
the "no disclosure" list was meant to protect physicians from liabil-
ity by creating a rebuttable presumption that nondisclosure in cer-
tain cases is not negligent. The fact that the Medical Disclosure
Panel was created to promulgate lists of this nature is in itself proof
that the legislature did not intend that the public set the standard of
disclosure to be followed by physicians. Further support for this
proposition is found in the legislature's decision that the Panel be
made up of three attorneys and six physicians. 80 There was no pro-
vision made for the implementation of the "reasonable person's"
view of what should and should not be disclosed. Indeed, the only
conclusion that can be drawn from the legislature's decision on the
composition of the Panel is that the legislature intended that the
standard of disclosure in Texas would continue to be set by medical
practitioners. The Panel was intended to make the physician's duty
more certain, protecting physician-defendants from the possibility
that the result in equivalent cases may vary because of the ability of
a particular plaintiff to find a more forceful expert witness. 8I The
Peterson decision actually frustrates the legislative intent by creat-
ing more uncertainty than had existed prior to the Act. Clearly, it is

78. TEX. REV. Crv. STAT. ANN. art. 4590i, § 6.02 (Vernon Supp. 1982-1983). This is
actually a more liberal standard than was used by the Canterbury court. That court held
that a physician must disclose those facts that would have caused a reasonable man to forgo
treatment. 464 F.2d at 787. The Peterson decision requires doctors to disclose all risks
which could have altered a reasonable man's decision.

79. TEX. REV. CIv. STAT. ArNN. art. 4590i, § 1.02(a)(5), (b)(4) (Vernon Supp. 1982-
1983).

80. Id § 6.03.
81. Elliott, The Impact ofthe Texas Medical Liability and Insurance Improvement Act on

Informed Consent Recovery in Medical Ma. ractice Litigation, 10 TEX. TECH. L. REV. 381,
387 (1979).
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illogical for the court to conclude that the legislature intended for
there to be two standards of disclosure--one set by physicians which
provided more protection than the common law and one set by ju-
rors which completely eliminates any certainty about the required
measure of disclosure.

The court's conclusion was based on its reading of section
6.07(b) which provides that if a particular treatment is not contained
on either list A or list B, then the physician is under the duty "other-
wise imposed by law."82 Prior to Peterson, no court had decided the
question of what the legislature meant when it referred to the "duty
otherwise imposed by law." However, scholars interpreting the
provision concluded that the phrase meant that "if the care or pro-
cedure is not found on either list, then the statute does not apply,
and the common law rules apply. '83 This view was reflected in the
Texas Pattern Jury Charges, which retain the common-law standard
of disclosure 84 established in Wilson v. Scott.85

The Peterson court read section 6.07(b) as a reference not to
common law, but to section 6.02 of the Act.86 Section 6.02 provides
that "the only theory on which recovery may be obtained is that of
negligence in failing to disclose the risks or hazards that could have
influenced a reasonable person in making a decision to give or with-
hold consent. ' 87 The court construed this language to mean that a

82. 652 S.W.2d at 931.
83. Elliot, supra note 81, at 386. See also Comment, The Effect of the Texas Medical

Liability and Insurance Improvement Act on the Texas Standardfor Medical Disclosure, 17

Hous. L. REv. 615, 626 (1980). But see Richards & Rathbun, Informed Consent and the

Texas Medical Disclosure Panel, 46 TEx. B.J. 349, 349-50 (Mar. 1983), in which the authors
argue that the legislature intended to adopt the reasonable person standard of disclosure as
well as causation.

84. Question I in TPJC § 41.06 is the suggested jury charge regarding a physician's
duty to disclose risks. The pattern charge reads as follows: "'Informed consent' means
consent given by a patient to whom such risks incident to [the treatment] have been dis-
closed as would be disclosed to the patient by a physician of ordinary prudence under the same
or similar circumstances." 3 TEXAS PATrERN JURY CHARGES PJC 41.06, at 61 (1982) (em-
phasis added). The comment to the charge states in part:

For medical treatment or surgical procedures on which the panel has made no
determination either way regarding a duty of disclosure, section 6.07(b) expressly
retains the same duty otherwise imposed on physicians and health care providers.
The form of submission suggested above for common-law informed consent is ap-
propriate for use concerning such medical care.

Id at 64.
85. 412 S.W.2d 299 (Tex. 1967). See supra notes 41-50 and accompanying text.
86. 652 S.W.2d at 631.
87. TEx. REV. CIV. STAT. ANN. art. 4590i, § 6.02 (Vernon Supp. 1982-1983).
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physician who does not disclose all risks which could influence a
reasonable person's consent is negligent. This interpretation is in-
correct. The Act does not provide that nondisclosure of such risks is
negligence: it merely states that # negligence can be shown and such
negligence could have altered a reasonable person's decision, then
and only then can a plaintiff recover.8 8 The legislature's language in
section 6.02 does not warrant the conclusion of the Peterson court
that the question of negligence and the question of causation are
one and the same.89 If that were the legislature's intent, then the
remainder of the Act dealing with informed consent is inconsistent,
for it requires a clear determination of both breach of duty and cau-
sation.90 Nor would the legislature have needed to even mention the
word "negligence" in section 6.02 if its intent had been in accord-
ance with the supreme court's interpretation. Indeed, the Peterson
court construed section 6.02 as if it read "the only theory on which
recovery may be maintained is that of. . . failing to disclose the
risks or hazards that could have influenced a reasonable person
. ... " By interpreting section 6.02 as if the word "negligence" was
not there, the Peterson court in effect took nondisclosure actions out
of the realm of negligence and made it a strict liability offense not to

88. As one commentator put it, the effect of § 6.02 of the Act was simply to codify the
objective test of causation which had only recently been announced in Forney v. Memorial
Hosp., 543 S.w.2d 705 (Tex. Civ. App.-Beaumont 1976, writ ref'd n.r.e.); Comment, supra
note 83, at 626. This view is consistent with the legislative history of the Act and makes
§ 6.02 consistent with the rest of the nondisclosure provisions of the Act.

89. The court held that the legislature intended § 6.02 to "replace... the common law
locality rule with a 'reasonable person' rule." 652 S.W.2d at 931. This statement is entirely
confusing. To begin with, § 6.02 does not deal either expressly or impliedly with the locality
rule. The locality rule is a rule of evidence which states that the applicable standard of care
must be determined with reference to the particular community in which the negligent act
allegedly occurred. Section 6.02 is silent with respect to the issue of the geographic area
from which expert testimony must be obtained.

Further, the abolishment of the locality rule is not equivalent to the abolishment of the
requirement for expert testimony of any kind. Even if the legislature had abolished the
locality rule, the effect of that action would be merely to expand the geographic area from
which expert testimony may be obtained. The court's holding that the elimination of a
requirement of expert testimonyfrom aparticular community is the same as the elimination
of the requirement of expert testimony of any kind is unfounded.

Finally, the reasonable person rule is relevant only to the issue of causation, while the
locality rule is relevant only to the duty issue. The court's holding that one could "replace"
the other is therefore incorrect. The element of breach of duty is not the same as the element
of causation. See ifra note 97.

90. It is a fundamental rule of statutory construction that in ascertaining the intent of
the legislature as expressed in a statute, the court must examine the entire statute and not
merely an isolated part thereof. State v. Terell, 588 S.W.2d 784, 786 (Tex. 1979).
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disclose that which "could have influenced a reasonable person."
Because it is clear both from the language of the Act and from its
legislative history that the legislature intended to reduce the liability
exposure of physicians, the Peterson court's interpretation of the Act
is clearly incorrect.

V. INFORMED CONSENT AFTER PETERSON: NEGLIGENCE OR

STRICT LIABILITY?

The large number of instances in which a doctor fails to dis-
close a risk inherent in a treatment not contained in a list promul-
gated by the Texas Medical Disclosure Panel are now governed by
the objective standard of disclosure announced in Peterson v.
Shields.9 Depending on how narrowly the courts construe the Pe-
terson decision, there is a significant risk that nondisclosure cases
falling within this category will become strict liability actions. If the
only issue at trial is indeed to be whether the information which was
not disclosed "could have" caused a reasonable person to forgo the
treatment, then the plaintiff is suing the defendant on a strict liabil-
ity theory.92 No tenable argument can be made that the Peterson
standard predicates the physician's liability on his conduct, as is the
case under negligence law. The focus of the Peterson standard is
not on why the physician did what he did or on how reasonable his
conduct was under the circumstances, but rather on what was dis-
closed. The disclosure is considered completely apart from the
medical training and experience of its author. It is at best irrelevant
that the defendant's training and education led him to believe that a
given risk was immaterial. The question for the jury is not "was the
doctor's decision not to disclose the risk unreasonable?" or even
"was the disclosure unreasonable?". The standard imposed by Pe-
terson does not take the reasonableness of either the physician or
the disclosure into account. The sole issue is whether the disclosure
was lacking in a material fact, and "materiality" is not determined

91. 652 S.w.2d 929 (Tex. 1983).
92. One commentator has argued that the doctrine of informed consent is per se a shift

toward strict liability.
By permitting the patient to impose liability upon the physician for bad results not
caused by negligent medical practice, but caused by inadequate disclosure of infor-
mation, there is at the very least a substantial abandonment of medical negligence
as the basis for liability, and a corresponding movement toward a system of liabil-
ity without regard to fault.

Meisel, supra note 7, at 124.
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by reference to a standard of conduct with which the physician is
familiar.93 The physician can be expected to know what other doc-
tors disclose. He cannot be expected to know what jurors may con-
sider "material" in a courtroom long after the surgery was
performed and with the benefit of hindsight.

The doctor's dilemma may be clarified by an example. Sup-
pose that a surgeon has a patient who has injured his spine. The
surgery is so complicated as to be totally outside the understanding
of the layperson. Nevertheless, the surgeon wishes to make a full
disclosure of all material risks. Because the courts have not defined
materiality in a way that provides either the surgeon or jurors clear
guidance, the surgeon must guess what risks could influence a rea-
sonable person to forgo treatment. The surgeon must weigh three
different sets of variables. The first is the group of risks the patient
faces in not undergoing surgery. These risks are each of varying
magnitude, duration, and probability. If the surgery is not per-
formed, the patient has a fifty percent chance of experiencing recur-
ring acute pain, a twenty percent chance of partial paralysis, a ten
percent chance of total paralysis, and a one percent chance of death.
Each of these risks may materialize at any time and all but death
may be either temporary or permanent. The next group of variables
is the probability of success of the surgery f everything goes well.
The physician knows that there is a ninety-five percent chance of
averting his patient's death, a fifty percent chance of averting total
paralysis, a thirty percent chance of averting partial paralysis, and
only a five percent chance of preventing any further pain. Finally,
the doctor must consider all of the risks of spinal surgery to deter-
mine whether their disclosure is required given the risks of not un-
dergoing surgery and the probability that surgery could avert those
risks. Unfortunately, this last group of risks is by far the largest.
There are innumerable separate risks, ranging in magnitude from
numbness in the fingertips to death, ranging in probability from one
chance in two million to one in five, and ranging in duration from
two days to life. Disclosure of all of these risks would take days and
might unduly frighten the patient, causing him to forgo beneficial
treatment. The surgeon cannot and should not be required to spend
days warning his patient, yet failure to warn the patient of even the
most improbable risk may result in liability. Jurors, unfamiliar with

93. See supra notes 37-40 and accompanying text.
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all the variables the surgeon had to consider and confronted with a
plaintiff paralyzed from the waist down, are unlikely to find that the
risk of paralysis was not "material." Even though the chances of
the surgery causing paralysis were only one in one hundred thou-
sand and the plaintiff had a twenty percent chance of experiencing
such paralysis in the absence of surgery, naturally sympathetic ju-
rors are likely to find that the risk could have caused a reasonable
man to forgo surgery. Once they have done so, the doctor is auto-
matically "negligent" even though anyone else in his position also
would have failed to disclose the risk.

Perhaps because of this fact, jurisdictions following the objec-
tive standard of disclosure make little pretense that the doctor's con-
duct is in issue. Not only is the conduct of the "reasonable
physician" irrelevant in determining the defendant's liability, but
the defendant would be liable even if the reasonable person would
have failed to disclose a material risk. The care exercised by the
defendant in making his disclosure is simply not relevant if the dis-
closure is defective. A physician could exercise extreme care in de-
vising a disclosure and still be liable. For this reason, the conduct of
the defendant in creating the disclosure is not evaluated through the
use of negligence analysis.

Rather, the physician's liability for designing a defective disclo-
sure is substantially equivalent to an engineer's liability for design-
ing a defective product. Both professionals are held strictly liable
without regard to their care in designing their respective products.94

The only difference between the two is that the engineer may escape
liability with considerably more ease than a Texas physician after
Peterson. For liability to be imposed on the engineer, the jury must
make an affirmative finding that his product is unreasonably dan-
gerous as designed. By contrast, the Texas physician will be held
liable if the jury finds that a reasonable person could have been in-
fluenced by disclosure of a particular fact. The engineer is liable
only if the jury makes a finding offact; the physician is liable if the
jury finds a mere possibility.

A final example may serve to further clarify the distinction be-
tween medical malpractice actions, which use negligence analysis,
and informed consent cases, which do not. Suppose the defendant is
a surgeon who fails to disclose the risk of partial paralysis of the

94. See Meisel, supra note 7, at 125-29.
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part of the body to be operated on. Perfect medical practice would
preclude any possibility of paralysis, but the defendant is only an
average surgeon, not a brilliant one, and partial paralysis occurs.
The defendant is sued on two theories, failure to disclose a material
risk and surgical malpractice. In order to prove that the surgeon
performed the surgery negligently, the plaintiff is required to put on
expert testimony establishing the standard of care expected of the
"reasonable physician of the same school of practice." The testi-
mony reveals that the surgeon exercised due care even though an-
other surgeon might not have injured the plaintiff's nerves. Because
the defendant exercised the standard of care required of other sur-
geons, he is found not guilty of surgical malpractice. Jurors are
never asked if they consider his surgical skills to be lacking in some
"material" way.

By contrast, the plaintiff is not required to produce expert testi-
mony on the issue of whether the disclosure was lacking in some
"material" respect. The fact that the defendant's disclosure of the
risks inherent in the surgery conformed to or even exceeded the cus-
tom of his fellow physicians is not relevant, even though his disclo-
sure decision was based on his medical training and on analysis of
factors with which laypersons are not familiar. The jury decides
that the risk of partial paralysis could have caused the plaintiff to
forgo treatment. The jury is not asked to find as a fact whether or
not disclosure of the risk would have caused the plaintiff to forgo
treatment. Accordingly, the doctor is required to pay damages for
the plaintiffs paralysis. Liability is not imposed for the surgical er-
ror which caused the paralysis, for that was not negligence. Rather,
liability is imposed for the nondisclosure of a material fact-the risk
of paralysis."5 In the first instance, the plaintiff must prove that his
doctor was negligent. In the second, he need only show that an un-
disclosed risk materialized. 96

95. This kind of strict liability analysis can be carried to absurd lengths. For example,
in Truman v. Thomas, 27 Cal. 3d 285, 611 P.2d 902, 165 Cal. Rptr. 3089 (1980), a physician
was held liable for failing to disclose the risks of not having a test performed. The necessity
for the test was not indicated by the patient's condition, and medical custom required no
more than that the physician suggest the test as being beneficial. Furthermore, the chances
that the test would indicate a serious condition were very small.

96. The shift to strict liability is discussed both by Meisel, supra note 7, at 123-52, and
by Maldonado, Strict Liability and Informed Consent: "Don't Say I Didn't Tell You So! " 9
AKRON L. REV. 609, 621 (1976).
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VI. Two STANDARDS OF DISCLOSURE?

On first reading, the Peterson decision appears to have added a
second standard of disclosure to the professional standard laid down
by the Medical Disclosure Panel. Unfortunately, this is not the case.
Although the Panel may still grant physicians a presumption by
placing treatments on list B (the "no disclosure" list), after Peterson
that presumption may be rebutted by lay testimony. It would be
difficult to imagine a greater perversion of legislative intent than
what has happened to the Panel's influence under Peterson. The
legislature created a professional board to determine a professional
standard of conduct which doctors were to follow. The presump-
tions created by the Panel could only be rebutted by expert testi-
mony. After Peterson the presumption will become essentially
meaningless. Indeed, the presumption is conceptually irrelevant af-
ter Peterson because it deals with the issue of whether the defendant
had a duty to disclose a particular risk. When the Peterson court
equated the materiality of the risk (an objective issue) with the duty
question, the professional standard disappeared and the presump-
tion granted by the Panel became irrelevant. 97 Jurors after Peterson
are not required to determine whether the physician should have dis-
closed a particular fact. The sole question is whether the undis-
closed fact was material. Because materiality is a question within
the sole province of the jury, what the "reasonable physician" or the
Panel would deem "material" must necessarily be irrelevant. Put
another way, the Panel's determination is whether the doctor had a
duty to disclose a given risk, while the issue at trial is merely
whether that risk was material, not whether the doctor had a duty to
disclose it. Therefore, the professional standard of disclosure is ex-

97. The court stated:

The Texas Medical Disclosure Panel. .. will eliminate the needfor expert medical
testimony regarding the materiality of risk in most cases .... Proper disclosure of
risks in medical procedures found on List A, or nondisclosure for medical proce-
dures found on List B, creates a rebuttable presumption that the doctor was not
negligent . . . . In either case, the materiality of the risk will be decided prior to
trial by the panel.

652 S.W.2d 929, 931 (Tex. 1983) (emphasis added). The court has clearly collapsed the duty
issue and the causation (or materiality) issue into one issue which can be wholly proven by
lay testimony. Expert medical testimony was never required for determining the materiality
of the risk. The court's statement that the Panel will "eliminate the need" for such testimony
is therefore nonsensical unless the questions of materiality of risk and negligence are now
the same issue.
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tinct in Texas in all cases, not just those involving treatments not
contained on either List A or List B.

There is a possibility that the common law therapeutic privi-
lege, codified in the Act, may provide some relief from what has
become essentially a strict liability theory. A liberal application of
the privilege would allow physicians to fail to disclose a particular
risk if disclosure would cause the patient to refuse treatment which
is medically necessary. 98  Expert medical testimony is required to
either prove or rebut the privilege. Therefore, if the defendant can
testify that nondisclosure was in the patient's best interests, the
plaintiff will have essentially the same burden of proof which he had
when the professional standard was in force. 99 Once the privilege is
invoked, the plaintiff will have to establish that the defendant failed
to meet a professional standard of care."°° However, in view of the
pro-plaintiff bias exhibited in the Peterson decision, it is unlikely
that Texas courts will apply the privilege liberally in favor of
physicians.

98. See, e.g., ZeBarth v. Swedish Hosp. Medical Center, 81 Wash. 2d 12, -, 499 P.2d
1, 9-10 (1972). The privilege was originally thought to apply only if the disclosure itself
would so upset the patient that it would be detrimental to him. Roberts v. Woods, 206 F.
Supp. 579, 583 (S.D. Alaska 1962); Wilkinson v. Vesey, 110 R.I. 606, -, 295 A.2d 676, 689
(1976). Allowing the privilege to be invoked where disclosure would cause refusal of treat-
ment is controversial and justifiably so, because it allows physicians to choose not to disclose
literally any risk on their subjective interpretation of what might be "good for the patient."
This interpretation may be made on the basis of bias. See supra note 48. Furthermore, there
is an obvious risk that physician-defendants may claim the privilege as a defense even when
their failure to disclose was the result of simple forgetfulness. The therapeutic privilege is
criticized forcefully in Katz, supra note 7; Comment, Informed Consent.- The Illusion of Pa-
tient Choice, 23 EMORY L.J. 503 (1974); Note, Restructuring Informed Consent.- Legal Ther-
apy for the Doctor-Patient Relationship, 79 YALE L.J. 1533, 1564-82 (1970).

99. According to one commentator,
[m]ost of the courts adopting the patient-oriented standard of disclosure, however,
did not completely drop the concept, implicit in the traditional model, that the
physician should have discretion. They merely limited the situations in which a
physician could exercise discretion without liability by explicitly retaining a thera-
peutic exception to the physician's duty to disclose.

Riskin, supra note 7, at 587.
100. This situation has led one commentator to state:

The therapeutic privilege. . . is merely a procedurally different way of invoking
the professional standard of care. The burden of proof of course remains on the
plaintiff. Only if a prima facie case of negligent nondisclosure has been made, does
the burden of going forward shift to the defendant to produce evidence that failure
to disclose represented a reasonable exercise of therapeutic judgment.

Katz, supra note 7, at 156-57. Unfortunately, the therapeutic privilege is often construed
much more narrowly than the previous quotation would suggest. Texas courts have yet to
apply the privilege.
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The only certain cure for the wounds inflicted by Peterson is
legislative action. The legislature should amend the Act to provide
one definite standard of conduct in nondisclosure cases. When the
amendment is made, it should clearly provide for a standard of con-
duct based on negligence and not a standard of materiality based in
strict liability theory.

VII. A PRESCRIPTION FOR PETERSON: HEALING THE DOCTRINE

OF INFORMED CONSENT

The Peterson decision need not have serious repercussions on
medical practitioners in Texas. However, the doctrine of informed
consent will not be completely restored to its correct place in tort
law without legislative action. The legislature should move quickly
to amend the Act so as to eliminate any possibility that it would be
construed against its clear intent. The simplest way of doing this
would be to add the following sentences to the end of section 6.02 of
the Act:

Unless otherwise provided in this Act or by decision of the Texas
Medical Disclosure Panel, negligent nondisclosure must be estab-
lished by means of medical testimony. Such testimony must es-
tablish what a reasonable medical practitioner of the same school
of practice under similar circumstances would have disclosed
about the risks incident to a proposed treatment, that the defend-
ant-physician departed from that standard, and that such nondis-
closure resulted in damages.

VIII. CONCLUSION

The standard of disclosure adopted by the Texas Supreme
Court in Peterson v. Shields" I is one of the most liberal in the coun-
try. The Peterson decision not only eliminated the necessity for ex-
pert testimony to establish the defendant's breach of his duty of
care, but allowed imposition of liability on physicians if the plaintiff
can establish a mere possibility of causation. By equating the duty
issue with the issue of causation, the court has created a strict liabil-
ity offense. After Peterson the reasonableness of the physician's
conduct is irrelevant if the disclosure which he made to his patient
was defective. Because the adequacy of disclosure is not to be deter-
mined with reference to a standard with which the physician is fa-

101. 652 S.W.2d 929 (Tex. 1983).

[Vol. 15:389



MEDICAL DISCLOSURE IN TEXAS

miliar, he will be forced to guess what a reasonable person could
consider material. Should he guess incorrectly and the jury find that
he failed to inform his patient of a material fact, he will be held
absolutely liable for the patient's injuries even though he acted with
the most extreme care.

The effects of the Peterson decision will be made even more
severe by the court's determination that the materiality of a given
fact is established if it could have caused a reasonable person to
forgo treatment. Because the physician is under a duty to reveal
every material fact and because such failure automatically estab-
lishes causation, Texas physicians after Peterson will be held liable
on the basis of the most speculative findings by juries.

The Peterson decision is both unfortunate and unwarranted.
Doctors should not be required to guess at their peril what jurors
may speculate in the future. Jurors should not be allowed to specu-
late as to the completeness of the physician's disclosure without the
benefit of expert testimony regarding the reasonableness of the phy-
sician's actions. Liability should be imposed for fault, and it should
not be imposed if the physician was exercising due care. By elimi-
nating fault as a requirement for liability and allowing jurors to en-
gage in uneducated speculation as to the completeness of a
disclosure which was based on the physician's expertise, the Peter-
son decision has created a strict liability offense without supplying
guidance on the question of when and how that liability is to be
imposed. Therefore, the court's holding is antithetical to both the
spirit and the letter of the Act, and the legislature should amend the
Act to render the Peterson decision harmless and cure the doctrine
of informed consent in Texas.

John Patrick Polewski
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