TEXAS MECHANIC'S AND
MATERIALMAN'S LIENS AND THE
SCOPE OF THE PREFERENTIAL LIEN
ON REMOVABLES
I.

INTRODUCTION

The intricacies of mechanic's and materialman's liens are a
constant source of confusion for Texas courts and attorneys. The
most troublesome aspect of Texas mechanic's lien law involves priority contests. These contests arise not only between mortgage lenders and statutory lienholders, but also among the statutory
lienholders themselves. Recent cases have generated controversy
concerning the relative priorities of mechanic's lienholders with respect to the preferential statutory lien on "removable" improvements.' Some of the decisions turn upon whether a claimant is able
to identify and segregate the materials it supplied from similar
materials furnished by others. Other cases have held that all of the
removables, regardless of who provided them, stand as first-lien security for every unpaid claimant.
The most harmful result of the uncertainty existing in this area
of Texas property law is that lenders, original contractors, subcontractors, and developers do not know how to protect their varied
interests. Resolution of this uncertainty is of paramount importance
to all segments of the construction industry. This article attempts to
provide an overview of Texas mechanic's and materialman's lien
law and to focus specifically on the scope of the preferential lien on
removable improvements.
II.

TEXAS MECHANIC'S LIEN LAW GENERALLY

A.

History

2
Mechanic's liens did not exist at common law or in equity.
1. Removable improvements are those which can be removed without material injury
to the existing structure or the remaining improvements. See infra notes 55-71 and accompanying text.
2. Morrison v. State Trust Co., 274 S.W. 341, 343 (Tex. Civ. App.-Amarillo 1925),
rev'don other grounds, 282 S.W. 214 (Tex. Comm'n App. 1926, judgmt adopted).
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Their history in the United States is entirely statutory. The policy
behind the creation of these liens is that mechanics and materialmen
create value by providing work and materials and should have a
preferential claim to payment out of that which was created. Therefore, by statute, they are given liens which serve as a security interest
in the improved real estate. Texas has long recognized two sources
of protection for the value of mechanic's and materialman's labor
and supplies. Texas provided for a mechanic's and materialman's
lien in the Constitution of 1869,1 and this provision remains in the
current edition.4 In addition to the lien provided for in the constitution, the newly enacted Texas Property Code, which recodifies the
Hardeman Act, establishes a statutory mechanic's and materialman's lien.'
B.

ConstitutionalLiens

The constitutional lien is contained in article XVI, section 37 of
the Texas Constitution.6 This lien differs from the statutory lien in
several aspects.7 The constitutional lien, for example, is available
only to "original contractors"' whereas the statutory lien protects
3. TEX. CONST. art. XII, § 47 (1869). Texas enacted its first mechanic lien statute in
1839. Act of Jan. 23, 1839, Tex. Laws, 2 H. GAMMEL, LAWS OF TEXAs 66 (1898).
4. TEX. CONST. art. XVI, § 37.
5. Tex. Prop. Code Ann. §§ 53.001 (Vernon Pamph. Supp. 1983). Hereinafter, reference to the new Texas Property Code will be: TEX. PROP. CODE. Moreover, all references
hereinafter to articles refer to the repealed TEX. REV. CIv. STAT. ANN. arts. 5452-5472d
(Vernon Supp. 1984). Articles 5452-5472 are commonly referred to as the Hardeman Act.
This comment analyzes the state of Texas mechanic's lien law prior to the enactment of the
Texas Property Code. The Code was not intended to be a substantive recodification of the
mechanic's lien statutes. TEX. PROP. CODE § 1.001(a). As the enacting statute provides, the
revision program was not authorized to alter "the sense, meaning or effect of any legislative
act .... ." TEX.REV. Clv. STAT. ANN. art. 5429b-1, § I (Vernon Supp. 1984).
Because of the rewording of many of the statutes, it may, however, be helpful to refer to
the source law as it appeared in Vernon's Texas Civil Statutes, indicated parenthetically at
the end of each Code section.
6. That article reads as follows:
Mechanics, artisans and materialmen, of every class, shall have a lien upon the
buildings and articles made or repaired by them for the value of their labor done
thereon, or material furnished therefor; and the Legislature shall provide by law
for the speedy and efficient enforcement of said liens.
TEX. CONST. art. XVI, § 37.
7. Both the constitutional and statutory liens, however, are subject to the homestead
exemption in TEX.CONST. art. XVI, § 50. For such liens to be enforceable, labor or materials must have been used for improvement or construction of the homestead. Id. A listing
of the steps necessary to make such liens enforceable is found in TEX. PROP. CODE § 53.059.
8. Wiseman Hardware Co. v. R.L. King Constr., 387 S.W.2d 79, 81 (Tex. Civ. App.-
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"subcontractors" as well. 9 A significant difference between the two

liens is that constitutional liens are "self-executing"; that is, no notice or filing requirements are necessary for them to attach.' 0 Statutory liens, on the other hand, do not attach until all of the requisite

recording formalities have been complied with."l Thus, the primary
utility of the constitutional lien is that it protects the lienholder in
instances when a statutory lien may be invalid because of failure to
meet the statutory requirements. The degree of protection provided

by a constitutional lien in this instance, however, is limited as a
practical matter because courts generally will not uphold a lien
against a third person unless that person has actual or constructive
notice of the lien.' 2 Therefore, it is wise for the laborer and materialman to comply with the filing requirements of statutory liens.
1. Duty of Inquiry
Some cases have upheld constitutional liens even against subse-

quent encumbrancers without actual knowledge of the existence of a
lien. 13 These cases impose a duty of inquiry on third persons to

determine if labor has been performed. In Tomlinson v. Higginbotham Brothers & Co. , " the Eastland Court of Civil Appeals charged
a deed of trust lienholder with notice of a constitutional lien even
Dallas 1965, no writ). In Wiseman the court adopted the authority of First Baptist Church v.
Carlton Lumber Co., 173 S.W. 1179 (Tex. Civ. App.-Texarkana 1915, writ ref'd), by holding that the constitutional lien covers only persons in privity with the owner. Id at 1181.
9. TEX. PROP. CODE § 53.021. That article expressly includes subcontractors in prescription of the lien. Id.
10. Kahler v. Carruthers, 18 Tex. Civ. App. 216, 222, 45 S.W. 160, 163 (Tex. Civ.
App.-Fort Worth 1898, writ refd) (holding that original contractors did not have to file
and record their contract to secure their mechanic's lien); Farmer's & Mechanic's Nat'l Bank
v. Taylor, 40 S.W. 876, 880 (Tex. Civ. App.-Fort Worth) (stating that filing and recording
of a contract or account is unnecessary in a suit between an original contractor and the
owner), aff'd, 91 Tex. 78, 40 S.W. 966 (1897). For the current statutory filing requirement,
see TEX. PROP. CODE §§ 53.051-.058.
11. TEX. PROP. CODE §§ 53.051-.052.
12. Farmer's & Mechanic's Nat'l Bank v. Taylor, 40 S.W. 876, 880 (Tex. Civ. App.Fort Worth) (the statutory requirement for filing is necessary to secure a constitutional lien
as against subsequent good faith purchasers, mortgagees, and lienholders), aft'd, 91 Tex. 78,
40 S.W. 966 (1897).
13. E.g., Newman v. Coker, 310 S.W.2d 354, 361 (Tex. Civ. App.-Amarillo 1958, no
writ). Actual notice of the presence of materials or construction at the job site is sufficient to
bind subsequent encumbrancers. Wood v. Barnes, 420 S.W.2d 425, 429 (Tex. Civ. App.Dallas 1967, writ refd n.r.e.).
14. 229 S.W.2d 920 (Tex. Civ. App.-Eastland 1950, no writ).
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though there had been no effort to record it with the county clerk.1 5
The court stated that when a building is under construction, anyone
taking a mortgage thereon is deemed to have notice of any mechanic's or materialman's lien.' 6 The court concluded that "[ilt is [the
mortgagee's] duty to make inquiry as to whether or not labor has
been performed or material furnished within the statutory period
for filing liens for which payment has not been made."' 7 This holding illustrates judicial reluctance to allow subsequent encumbrancers to intentionally avoid notice of prior liens in order to obtain
preferential status. The prevention of such a practice is especially
important to constitutional liens because, unlike statutory liens, it
appears that once a person is established as a good faith lienholder,
8
the priority of all subsequent constitutional liens is subordinate.
2.

Relation Back Doctrine Inapplicable

In addition to the distinction of filing requirements between the
constitutional and statutory mechanic's liens, it also appears that the
priority statute 9 may not apply to constitutional liens, thereby rendering inapplicable the doctrine of relation back and the preference
given liens on removables. The doctrine of relation back refers to
the situation when a mechanic's or materialman's lien has its inception before a deed of trust is recorded. In this situation, any subsequent liens on the land will be deemed to "relate back" to the
20
inception of the prior lien, thereby subordinating the deed of trust.
In McConnell v. MortgageInvestment Co. ,21 the court held that there
was no basis, absent proof of when the constitutional liens were effective, to give the constitutional liens the same priority as statutory
liens which had been secured by satisfaction of the proper filing re15. Id.at

921-22.
16. Id.at 922.
17. Id.
18. See Farmer's & Mechanic's Nat'l Bank v. Taylor, 40 S.W. 876, 880 (Tex. Civ.
App.-Fort Worth) (the statutory requirement for filing is necessary to secure a constitutional lien as against subsequent good faith purchasers, mortgagees, and lienholders), afrd,
91 Tex. 78, 40 S.W.966 (1897).
19. TEX. PROP. CODE § 53.123.
20. In other words, the inception date of the first lien is a common inception date for all
of the liens. If this date is before the deed of trust, then all mechanic's liens will have
priority over the deed of trust by operation of the "first to file" rule. See infra notes 45-54
and accompanying text.
21. 292 S.W.2d 636 (Tex. Civ. App.-El Paso 1955), ail'd, 305 S.W.2d 280 (Tex. 1957).
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quirements.22 Although a statutory lien filed subsequent to a deed
of trust relates back to the time construction began, the same does
not apply to constitutional liens when an original contractor fails to
comply with the statute.23
C. Statutory Liens
The basic statutory provision for mechanic's liens in Texas is
section 53.021 of the Texas Property Code.2 4 The lien extends to
anyone who furnishes labor or material for construction or repair of
an improvement to real estate or who "specially fabricates" undelivered material. 25 "Labor" is defined as "labor used in the direct
prosecution of the work."' 26 "Material" includes not only that material actually incorporated into the improvement, but also that which
is consumed or ordered and delivered for consumption in the construction.27 However, before a claimant can benefit from this lien,
subchapter C of the Texas Property Code states that certain filing
requirements must be met. 28 This subchapter provides that a statutory lien is not enforceable unless fixed and secured by the filing of a
lien affidavit with the county clerk. 29 An original contractor must
file the affidavit no later than 120 days after either the tenth of the
month following the month in which the contract was completed,
finally settled, or abandoned; or within 120 days after the date of a
material breach or termination by the owner. 30 Similar requirements are imposed on claimants who are not original contractors
although their compliance is required within a ninety day time period.3' Once the lien is properly fixed, it is necessary to ascertain the
extent that it affords protection to the lienholder.
22.
23.
24.
25.
26.
27.

Id. at 640.
Id.
TEX. PROP. CODE § 53.021.
Id.
Id. § 53.001(3).
Id § 53.001(4). Although much could be written about what may or may not be

considered labor or material, the focus of this comment is on the other areas of mechanic's
lien law.
28. Id. §§53.051-.052.
29. Id If the contract is written, expressly confers a lien, and complies with conveyancing requirements, the lien may also be recorded under the deed mortgage recording statute. Id § 12.009.
30. Id §§ 53.052-.053.
31. Id
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1. Provision for Equal Footing
The scope of mechanic's liens and the method of enforcing
them is contained in section 53.123.32 That statute provides that
liens attach to the building and improvements for which materials
were furnished or work was done. 3 These liens take preference
over any prior encumbrances on the realty upon which the building
and improvements are located.34 Claimants can force the building
or improvements to be sold separately provided any preferential lien
is not affected.35 If a lien is foreclosed pursuant to section 53.123
and there are insufficient funds to satisfy all claimants, section
53.122(a) provides that mechanic's liens which are perfected "are on
equalfooting without reference to the date of filing the affidavit
claiming the lien. ' 36 This equal footing requirement is modified
somewhat because the owner must retain ten percent of the contract
price for thirty days after completion of the work in a special fund to
which mechanics and artisans are given priority over other
lienholders.37 Within a group of lienholders who possess a common
preferential status, the equal footing requirement prevents claimants
from receiving disproportionate claims to available property. However, as a practical matter, the amount actually received by an individual claimant is often affected to a greater degree by the
determination of the preferential status of this lien.
2.

Inception of Mechanic's Liens

The priority of mechanic's and materialman's liens is directly
related to the time of inception of the lien.38 The inception of the
lien occurs at the time the lien arises and determines a lien's relation
to existing and subsequent liens on the realty. Before the Hardeman
Act the concept of inception was somewhat amorphous, but the
lender's position was greatly improved when article 5459 (section
32.

Id. § 53.123.

33.

Id § 53.123(a).

34. Id.
35. Id
36. Id § 53.122(a) (emphasis added).
37. Id. § 53.101. See Marek v. Goyen, 346 S.W.2d 926, 928 (Tex. Civ. App.-Houston
1961, no writ). Aside from this retainage, the owner is not liable to a subcontractor for any
amount paid to an original contractor prior to receiving notice of the subcontractor's claim.
TEX. PROP. CODE § 53.084.

38.

E.g., Rotsky v. Kelsay Lumber Co., 228 S.W. 558, 560 (Tex. Comm'n App. 1921,

judgmt adopted).
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53.124(a)) 39 was adopted. Section 53.124(a) sets out the two circumstances that constitute inception: commencement of construction or
delivery of material; or recording of a written agreement or, if the
agreement is oral, an affidavit admitting to the existence of a conThese two
tract of construction or delivery of materials.'
benchmarks make it much easier to discover the existence of prior
liens that might be perfected or become perfected in the future. The
latter form of inception is self-explanatory. The major problem in
determining the inception of a lien, however, is interpretation of the
terms "commencement of construction" and "delivery of
materials."'"
a.

Blaylock Test

In Diversified Mortgage Investors v. Lloyd D. Blaylock General
Contractor,Inc. ,42 the Texas Supreme Court set forth what has be-

come known as the "Blaylock test." To determine when the statutory "commencement of construction" occurred, the court required
that activity be conducted on the land itself, that it be visible upon
the land, and that it was either an improvement as per article 5452
of the old Hardeman Act (section 53.001(2)) or an excavation for or
laying of the foundation of a building or structure. 43 The court also
stated that "delivery of material" consisted of a delivery of material
to the job site that is visible upon inspection of the land, and that
such material will be consumed during the construction or incorporated into the permanent structure. 44 The clarification of this area
of mechanic's liens has simplified the evaluation of priority of the
lienholders.
Doctrine of Relation Back
Once the inception of the lien has been fixed, it is important to
determine what effect it has on the priority that will be afforded
liens. If there are no prior liens, then the mechanic's lien has preferb.

39. TEX. REV. CIV. STAT. ANN. art. 5459 (repealed 1983).
40. TEX. PROP. CODE § 53.124(a).
41. See, e.g., Oriental Hotel Co. v. Griffiths, 88 Tex. 574, 583, 33 S.W. 652, 662 (1895)
(stating that inception was at the time the prime contract was entered into); Investor's Syndicate v. Dallas Plumbing Co., 61 S.W.2d 1039, 1040 (Tex. Civ. App.-El Paso 1933, no writ)

(holding that an oral contract for improvement was sufficient inception).
42.

576 S.W.2d 794 (Tex. 1978).

43.
44.

Id at 802.
Id at 803.
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ence as to the land and the improvements. This is consistent with
the general application in lien law of the "first in time, first in right"
rule.45 Similarly, if a deed of trust has been created prior to any
mechanic's liens, the deed of trust shall have priority. However, if a
deed of trust is filed after the inception of a mechanic's lien as determined by the Blaylock test, any mechanic's lien which arises subsequent to the deed of trust will relate back to the inception of the
prior mechanic's lien, thereby subordinating the deed of trust. This
concept, referred to as the doctrine of relation back, evolved from
the Texas Supreme Court's analysis in Trammell v. Mount.4 6 In that
case, the court stated that even though a mechanic's lien is not fixed
before satisfaction of the filing requirements, when the lien becomes
fixed it relates back to the time when work was performed or the
labor furnished.47
In OrientalHotel Co. v. Grifflths,4 8 the Texas Supreme Court

further developed the doctrine of relation back by applying it not
only to situations when there is only one original contractor, but
also to cases involving lienholders claiming under several original
contractors. 49 The court stated that among the various original contractors, the initial inception constituted the inception of all subsequent liens. 50 That is, the subsequent lien and the prior lien will
have a common priority. This concept, sometimes referred to as the
"common lien theory," has since been applied in numerous cases. 5 '
The fact that the legislature has the power to give a subsequent statutory lien priority over an existing lien, while not the rule in general
lien law, has been specifically recognized in Texas.52 OrientalHotel
45.
46.
47.
48.

Trail v. Maphis & Day, 25 S.W.2d 627, 628 (Tex. Civ. App.-Austin 1930, no writ).
68 Tex. 210, 4 S.W. 377 (1887).
Id. at 215, 4 S.W. at 379.
88 Tex. 574, 33 S.W. 652 (1895).

49. Id. at 574, 33 S.W. at 652.
50. Id at 585, 33 S.W. at 663.
51. Eg., McConnell v. Mortgage Inv. Co. of El Paso, 157 Tex. 572, 577-83, 305 S.W.2d
280, 283-86 (1957); Lubbock Nat'l Bank v. Henkle, 397 S.W.2d 285, 288 (Tex. Civ. App.Amarillo 1965, writ refd n.r.e.).
52. TEx. CONST. art. XVI, § 37. There have been arguments against the application of

this common lien theory and in favor of a separate lien theory. See, e.g., Woodward, The
HardemanAct-Some Unanswered Questions, 6 ST. MARY'S L.J. 1, 10 (1974). However, the
application of the common lien is firmly entrenched in Texas mechanic's lien law. The
separate lien theory would attempt to satisfy the statutory requirement that liens be on
"equal footing" by giving each original contractor a separate lien and inception date of the
day it attaches, and then giving anyone supplying labor or material to that original contractor the same inception date. Id at 10-11.
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holds that the inception of all of the original contractor's liens is the
initial inception, that is, the earliest date of inception for any original contractor.5 3 The relation back theory gives the person doing
the foundation work an equal claim upon the whole structure with all
of the other laborers and materialmen 4 Because mechanic's liens
arising before a deed of trust lien have priority, mechanic's liens
arising after the deed of trust will also be given preferential status by
operation of the "equal footing" language of section 53.122 by relating them back to the time of the liens which existed before the deed

of trust.
III.

TEXAS MECHANIC'S LIEN LAW ON REMOVABLES

A.

PriorityforLiens Upon Remo vables

The other major avenue of obtaining priority for mechanic's
liens, other than prior inception and the doctrine of relation back,
concerns improvements that are found to be removables. When
there exists a prior lien, such as a deed of trust, section 53.123 gives
the mechanic's lien preference over the prior lien provided that any
existing lien is "not affected. ' 55 This has been construed to mean
that when a building or improvement is severable, a mechanic's lien
may exist on the building or improvement independently of any
prior lien on the land; and the mechanic's lienholder may have the

building or improvement sold separately,56 provided this can be done
without material injury to the structure.

53. But see First Continental Real Estate Inv. Trust v. Continental Steel Co., 569
S.W.2d 42 (Tex. Civ. App.-Fort Worth 1978, no writ); Perkins Constr. Co. v. Ten-Fifteen
Corp., 545 S.W.2d 494 (Tex. Civ. App.-San Antonio 1976, no writ); Ferris v. Security Savings & Loan Assoc., 545 S.W.2d 208 (Tex. Civ. App.-Eastland 1976, no writ). These cases
rejected the common lien doctrine, but it has been suggested that this is a result of misconstruction of the facts in Oriental Hotel. See Youngblood, Coping with Texas Mechanics'
Liens: A Lender's Guide to Priorities, 12 ST. MARY'S L.J. 889, 925 (1981).
54. 88 Tex. at 583, 33 S.W. at 662. On the subject of equal footing, it might be helpful
to note that sometimes relation back is impossible without violating another statute. See
First Nat'l Bank v. Lyon-Gray Lumber Co., 110 Tex. 162, 176, 217 S.W. 133, 136 (1919)
(reservation of title to elevators that were installed in a building was given the effect of a
chattel mortgage lien, but was ineffectual as to the lender of the project due to failure to
register as required). See also TEX. Bus. & COM. CODE ANN. § 9.313(f) (Vernon Supp.
1984) which may present some additional problems with fixtures in giving construction
mortgages priority over security interests.
55. TEX. PROP. CODE § 53.123.
56. William Cameron & Co. v. Trueheart, 165 S.W. 58, 60 (Tex. Civ. App.-Austin
1914, no writ) (allowing a subsequent improvement to be removed because prior lienholder
would still have all he paid for).
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In First NationalBank v. Whirlpool Corp.,57 in addition to the
requirement that the structure not be materially injured, the court
added the requirement that the removable itself must not be damaged.5" The rationale behind allowing priority over the removables
is that if there is already a lien on the land or structure at the time of
the improvement, and if the improvement is severed without material injury to the structure and sold in a lien foreclosure sale, the
holder of the existing lien or mortgage has the same security for his
interest as he had before the improvement. Therefore, the prior existing lien is not affected. 9 Following the same analysis, if labor or
materials are expended to repair a structure or complete a nonremovable improvement, the mechanic's lienholder will not have priority because any exercise of his security in such property would, by
definition, affect the existing lienholder. 60 This result is against the
express intent of the statute. 6 ' The mechanic's lien itself still extends
to the land and the improvement; however, the lien on the land or
structure is inferior to the existing lien. In short, real estate mortgagees should not have their security diminished by construction of an
improvement, but neither should they have it enhanced at the expense of those furnishing labor and materials.
1. What Constitutes "Material Injury"?
Section 53.123 precludes the removal of any improvement
which would cause material injury to the existing structure because
this would adversely affect prior liens by reducing the value of the
property which serves as security for these liens. 62 The question of
whether an improvement can be removed without material injury to
57. 517 S.W.2d 262 (Tex. 1975). Until eliminated in Hammann v. H.J. McMullen &
Co., 122 Tex. 476, 62 S.W.2d 59 (1933), a third view existed that nonremovable improvements increased the value of the land, and therefore, the person with a mechanic's lien

originating from the improvement could order the entire property sold and the receipts prorated between the mortgagee and the mechanic's lien claimants.
58. 517 S.W.2d at 269 (giving a subsequent materialman's lien on disposals and dish-

washers priority because they could be removed "without material injury to the land and
pre-existing improvements"). See also Chamberlain v. Dollar Sav. Bank, 451 S.W.2d 518,
520 (Tex. Civ. App.-Amarillo 1970, no writ) (denying removal of bricks supplied by the
plaintiff who was the materialman because such removal could not be performed "without
detriment or material injury to the remaining improvements which were in existence on such
date when the brick was furnished").

59.

517 S.W.2d at 269.

60.
61.
62.

Id
TEX. PROP. CODE § 53.123.
Id.
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the existing structure or without injury to the improvement itself is
one of fact. Whether a specific item is removable is dependent on
all of the facts and circumstances of the case, including the relationship of the parties.63 The general trend of the courts is to expand the
scope of items that are removable. This trend is illustrated in the
recent case of First ContinentalReal Estate Investment Trust v. ContinentalSteel Co. ,' as the Fort Worth Court of Civil Appeals became
the first Texas court to allow the removal of certain improvements
even though nonremovable improvements had to be dismantled
before severance could be accomplished. 65 The court of civil appeals held that windows and doors could be removed without material injury even though the brick surrounding the windows and the
trim surrounding the doors had to be removed and subsequently
replaced to effectuate removal. 66 The court left unclear the exact
extent to which nonremovables may be disturbed to recover removable improvements; however, this case clearly will expand the
number of items on a project which can be removed.
Because Whirlpool added the requirement that the improvements themselves not be materially injured upon removal, it might
be viewed as an attempt to limit the scope of removables. However,
in Exchange Savings & Loan Association v. Monocrete Property
Ltd ,67 the Texas Supreme Court diluted this requirement by stating
that the value of the removed improvement to the claimant is immaterial. 68 In Monocrete a roofing company wanted to remove the
concrete roofing tiles it had furnished and installed on condominium homes. 69 Although there was much discussion of material injury to existing improvements, the supreme court reduced the
impact of the Whirlpool requirement by stating that a materialman
may remove an improvement even though he may derive no further
economic benefit from its use. 0 As these cases illustrate, determining whether an improvement is a removable is a difficult and fre63.

E.g., Wallace Gin Co. v. Burton-Lingo Co., 104 S.W.2d 891, 892 (Tex. Civ. App.-

Austin 1937, no writ) (an entire frame building held removable when the suit was between a
mechanic's lienholder and mortgagee who held his lien as a result of an antecedent debt and
not as a result of construction).
64. 569 S.W.2d 42 (Tex. Civ. App.-Fort Worth 1978, no writ).
65.
66.
67.

Id at 47.
Id.
629 S.W.2d 34 (Tex. 1982).

68. Id at 37-38.
69.

Id

at 35.

70. ld at 38.
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quently litigated question." Defining the class of removable
improvements, however, is only the initial step in the process of ascertaining the priorities of the various claimants.
B.

Scope of Statutory Preferenceon Removables

Once an item has been classified as a removable, it must be
determined who may remove it. This question remains a continuous source of confusion for Texas courts, as well as a constant
source of frustration for those involved in the construction process.
Obviously, resolution of the present confusion is of great importance to all segments of the construction industry.
The decisions of the Texas appellate courts can be roughly divided along two diametrical axes. At one pole is a group of cases
which hold that only the claimant who furnishes the removable
materials is afforded a preferential lien on the removables. Moreover, this claimant's lien is defeated unless the materials furnished
are susceptible of identification and segregation from materials furnished by others.72 At the opposite pole are cases which allow every
unpaid contractor and supplier a guaranteed first lien on every removable irrespective of who furnished them.73
71. Improvements found to be removables include: a partially completed structure attached to a concrete foundation, Mogul Prod. & Ref. Co. v. Southern Engine & Pump Co.,
244 S.W. 212, 214 (Tex. Civ. App.-Beaumont 1922, no writ); a frame building, Wallace
Gin Co. v. Burton-Lingo Co., 104 S.W.2d 891, 892 (Tex. Civ. App.-Austin 1937, no writ);
garbage disposals and dishwashers, 517 S.W.2d at 270; heating and air conditioning systems,
Houk Air Conditioning, Inc. v. Mortgage & Trust, Inc., 517 S.W.2d 593, 595 (Tex. Civ.
App.-Waco 1974, no writ); and carpet, appliances, air conditioning and heat components,
smoke detectors, burglar alarms, light fixtures, and door locks, Richard H. Sikes, Inc. v. L &
N Consultants, Inc., 586 S.W.2d 950, 953 (Tex. Civ. App.-Waco 1979, writ refd n.r.e.).
Improvements found not to be removables include: window frames, McCallen v. Mogul
Prod. & Ref. Co., 257 S.W. 918, 923 (Tex. Civ. App.-Galveston 1923, writ dism'd); brick
used to veneer house and construct fireplace and chimney, Chamberlain v. Dollar Sav.
Bank, 451 S.W.2d 518, 519-20 (Tex. Civ. App.-Amarillo 1970, no writ); cabinets, 517
S.W.2d at 595; and roofing tiles, 629 S.W.2d at 34-38.
72. See In re Jamail, 609 F.2d 1387, 1389 (5th Cir. 1980) (applying Texas law); Cisco
Banking Co. v. Keystone Pipe & Supply Co., 277 S.W. 1060, 1063 (Tex. Comm'n App. 1925,
judgmt adopted); Kaspar v. Cockrell-Riggins Lighting Co., 511 S.W.2d 109, 110 (Tex. Civ.
App.-Eastland 1974, no writ); McCallen v. Mogul Prod. & Ref. Co., 257 S.W. 918, 923
(Tex. Civ. App.-Galveston 1923, writ dism'd).
73. See L & N Consultants, Inc. v. Sikes, 648 S.W.2d 368, 370-72 (Tex. App.-Dallas
1982, writ refed n.r.e.); Richard H. Sikes, Inc. v. L & N Consultants, Inc., 586 S.W.2d 950,
956 (Tex. Civ. App.--Waco 1979, writ ref d n.r.e.); Wallace Gin Co. v. Burton-Lingo Co.,
104 S.W.2d 891, 892 (Tex. Civ. App.-Austin 1937, no writ).
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1. Preferential Lien Limited to Removables that Materialman
Can Identify
Because Texas statutes authorize foreclosure and sale of "removable" items separate from the realty,7 4 some early Texas cases
placed a burden upon the lienholder, as a precondition to foreclosure, to identify items which he furnished.7 5 Identification was required for two reasons. First, identification was necessary to
determine whether particular items could be removed without material injury to the realty or the preexisting improvements.7 6 Second,
identification was necessary to prove how much material the
lienholder had supplied. Proof of the quantity supplied was required so that the court could ascertain a value for the particular
property or improvement and ensure that the lienholder did not
claim more than his relative share.7 7 Failure to identify and segregate the materials furnished was fatal to a lienholder's claim.78
The practical result of this burden of proof was to limit a
lienholder's claim on removables to those items which he had furnished. None of the early cases articulated a reason for limiting a
lienholder to those removables which he furnished, even after he
had proven the value of his lien. Subsequent cases, however, suggest these courts may have been concerned with affording a disproportionate value to the first foreclosing lienholder.7 9
The requirements of identification and segregation were strictly
applied in the more recent case of Kaspar v. Cockrell-RigginsLighting Co. 80 In that case, the plaintiff sought foreclosure of a materialman's lien on materials furnished to a general contractor for
74. TEX. PROP. CODE § 53.123.
75. See Cisco Banking Co. v. Keystone Pipe & Supply Co., 277 S.W. 1060, 1063 (Tex.
Comm'n App. 1925, judgmt adopted); McCallen v. Mogul Prod. & Ref. Co., 257 S.W. 918,
923 (Tex. Civ. App.-Galveston 1923, writ dism'd).
76. See Cisco Banking Co. v. Keystone Pipe & Supply Co., 277 S.W. 1060, 1063 (Tex.
Comm'n App. 1925, judgmt adopted).
77. Id
78. McCallen v. Mogul Prod. & Ref. Co., 257 S.W. 918, 923 (Tex. Civ. App.-Galveston 1923, writ dism'd). In MeCallen the court refused to establish a preferential lien on
certain materials furnished by a lumber company because the evidence failed to prove that
the materials it had furnished could be identified so as to segregate them from similar materials furnished by other suppliers. Id
79. See In re Jamail, 609 F.2d 1387, 1390-91 (5th Cir. 1980). Another possibility is that
by restricting a lienholder's claim to items which he furnished, these courts simply sought to
avoid administerial problems such as problems of proof and valuation of claims.
80. 511 S.W.2d 109 (Tex. Civ. App.-Eastland 1974, no writ).
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construction of an apartment complex."' Prior to the plaintiffs sale
to the contractor, the lender filed a deed of trust to secure payment
of a loan made to the owner.82 The owner defaulted and the lender
sold the realty to the defendant.83
All of the materials the plaintiff supplied had been incorporated into the apartment complex, and there was no evidence of
which apartments contained items furnished by the plaintiff. Furthermore, none of the items had any type of identifying serial numbers. Consequently, the jury specifically found that although the
materials furnished by the plaintiff were "removable," the materials
could not be identified and segregated from like items furnished by
other suppliers. 84 The trial court, however, rendered judgment for
the plaintiff.
The Eastland Court of Civil Appeals, in a compendious opinion, rejected the trial court's determination. Without any discussion
of contradicting authority, the court followed McCallen v. Mogul
Producing & Refining Co. 85 and held that a claimant must identify
the materials he furnished from those supplied by others as a precondition to removal.8 6 Although the court did not articulate its rationale for following McCallen,87 its predilection to deny recovery
clearly illustrates a belief that a lienholder's claim is limited to the
removables which he furnished.8
2.

Preferential Lien Extends to All Removables on Project
Another line of Texas cases extends a claimant's lien for labor
and materials to all removables on a project without regard to
whether he furnished materials or contributed to the particular item.
81.

Id

at 109. The plaintiff was one of several suppliers who furnished cabinets,

chimes, mailboxes, and lamps. Id
82. Id.
83. Id
84. Id at I11.
85. 257 S.W. 918 (Tex. Civ. App.-Galveston 1923, writ dism'd).
86. 511 S.W.2d at 110-11. The court also relied heavily upon Comment, Priority of
Mechanic'sand Materialmen'sLiens in Texas, 40 TEX. L. REV. 872, 882 (1962). 511 S.W.2d
at 110.
87. To explain its holding that the trial court erred in disregarding the jury's conclusion
that the items could not be identified and segregated from similar items furnished by others,
the court merely stated that it did "not think the issue was immaterial." 511 S.W.2d at I11.
88. The Fifth Circuit is in accord with these decisions. See In re Jamail, 609 F.2d 1387
(5th Cir. 1980). The Fifth Circuit, after a thorough analysis of Texas law, concluded that a

materialman's preference lien applies only to those removable improvements which he can
identify as having been purchased from him. Id at 1390.
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In Wallace Gin Co. v. Burton-Lingo Co. ," the Austin Court of
Civil Appeals expressly rejected the identification requirement. 90 In
that case, Burton-Lingo Company (Burton) had furnished Wallace
Gin Company with some, but not all, of the materials used in the
construction of a cotton house.9 Burton brought suit against Wallace Gin for the balance due on the materials furnished and for
foreclosure of constitutional and statutory materialman's liens.9 2
The trial court found that the entire building was a removable
and could be removed without material injury to the property, the
remaining improvements, or the building itself.93 A judgment was
entered giving Burton's lien priority and ordering the house sold
separately in satisfaction of Burton's debt.9 4 On appeal Wallace
Gin argued that because Burton did not furnish all of the material
for construction of the house, it was not entitled to the foreclosure.
The court of civil appeals, however, disagreed and held Burton was
entitled to sell the entire house. 95 Relying on the policies underlying
the establishment of materialman's liens, the court reasoned that to
refuse to enforce such a lien because the materialman did not supply
all the materials would in many cases allow the lien and the rights of
a materialman to be easily defeated. This impairment would result
because generally no one supplier provides all of the materials used
in a construction project. 96 The court concluded that such a result
would violate the "manifest purpose" of the Texas Constitution and
the Texas statutes to afford the materiatman a lien, that is, to give
him remedies for the materials used in the construction of
improvements. 97
a.

Sikes I

The reasoning of Wallace Gin was followed in the more recent
case of RichardH Sikes, Inc. v. L & N Consultants,Inc. (Sikes 1).98
89. 104 S.W.2d 891 (Tex. Civ. App.-Austin 1937, no writ).
90. Id. at 892.
91. Id. at 891.
92. Id. A deed of trust had been executed on the property four years before Burton
had supplied any materials. Id
93. Id
94. Id
95. Id at 892.
96. Id
97. Id See Parkdale State Bank v. McCord, 428 S.W.2d 121, 127 (Tex. Civ. App.Corpus Christi 1968, writ ref'd n.r.e.).
98. 586 S.W.2d 950 (Tex. Civ. App.-Waco 1979, writ ref'd n.r.e.).
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In Sikes I an original contractor appealed from a summary judgment denying foreclosure of his lien on removable improvements
furnished by his subcontractors.99 Subsequent to the recording of a
deed of trust on the property, Sikes, the plaintiff, supplied and installed a large portion of the nonremovable carpentry and concrete
work for a townhouse construction project. Sikes' subcontractors
furnished and installed the remainder of the materials, including
items such as carpets, appliances, light fixtures, and doors fitting
within the removable rule. °°
The Waco Court of Civil Appeals refused to limit the preferential lien rights of a contractor to removable items which he had furnished.' 0 1 Relying on the authority of Wallace Gin, the court stated
"it is clear under the statute [5452] that a perfected mechanic's and
materialman's lien extends to all of the improvements without regard
to who placed them there.'" °2 The court concluded, therefore, that
Sikes' lien for labor and materials extended to all of the improvements which could be considered removable. This means that every
removable item on a building project stands as first-lien security for
every unpaid mechanic's and materialman lienholder.
b.

Sikes II

In L & N Consultants,Inc. v. Sikes (Sikes II),I 3 L & N argued
that Sikes' inability to identify specific removable improvements it
furnished, and for which payment had not been made, defeated
Sikes' mechanic's lien claims." ° L & N claimed that excusing
Sikes from making the identification required by Kaspar would allow Sikes to recover a portion of its debt attributable to nonremovable improvements."0 5 L & N complained that such a recovery
conflicted with article 5459 (section 53.123) which makes a mechanic's lien superior to a deed of trust only as to removable improve99. Id at 953.
100. Id at 952.
101. Id at 955.
102. Id at 956 (emphasis added). The court reached this conclusion without any reference to Kaspar or related cases.
103. 648 S.W.2d 368 (Tex. App.-Dallas 1983, writ refd n.r.e.). On remand from Sikes
I, the trial court rendered a judgment for Sikes, whereupon L & N appealed to the Dallas
Court of Appeals. Id at 369.
104. Id
105. Id at 370. Sikes recovered $38,218 for the amount it was owed. At this time, the
removable improvements on the project which were unpaid totalled $19,728. Thus, from the
award of $38,218, Sikes recovered $18,489 attributable to nonremovable improvements. Id
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ments.' ° 6 The court, however, after noting the liberal construction
to be afforded mechanic's and materialman's liens, agreed with
Sikes that "[t]he correct rule. . . allows a mechanic's lien claimant
to recover the entire amount of his debt up to the total value of the
removable improvements."' 7 In other words, the preferential lien
extends to all removable improvements on the project, whether furnished by the lienholder or not.
The Dallas Court of Appeals was more willing to reconcile existing case law than was the Waco court in Sikes I. It distinguished
the Kaspar line of cases on the basis that those cases involved several suppliers of material who all claimed under their own original
contracts, whereas in the present case all of the material and labor
were supplied by Sikes' subcontractors under Sikes' original contract.' 8 The court stated that its interpretation of articles 5452(1)
and 5459, section 1 (sections 53.021-.023 and 53.123, respectively)
was that these articles
do not limit the amount of a contractor's lien to that portion of
the contract price that may be allocated to removables; rather,
they give him a preference lien on the removables furnished
under his contract, and for which he is responsible, for the entire
amount due him for the materials and labor furnished by him
under the contract, even though some of the items furnished are
not removable.' 9
The Dallas court concluded that Sikes' mechanic's and materialman's lien was superior to the lender's deed of trust. 0
The limited holding of Sikes II is clear: an original contractor
is entitled to a preferential lien on all removables furnished under
his contract. It is not clear, however, whether the distinction the
court draws between removables furnished by an original contractor's subcontractors and removables furnished by others under separate original contracts will be followed on different facts. If, for
example, there were more than one original contractor, would each
have a preferential lien on all removables of a building project, or
would each be limited to claiming those removable improvements
106.
107.
108.
similar
109.
I10.

Id
Id.
Id.at 371. See also In re Jamail, 609 F.2d 1387, 1389 (5th Cir. 1980) (suggesting a
distinction).
648 S.W.2d at 371 (emphasis added).
Id.

TEXAS TECH LAW REVIEW

[Vol. 15:673

which he could identify as having been furnished by his subcontractors under his original contract?
c.

Sikes II Distinction is Illusory

There was nothing in the language of article 5452 or 5459
which supports treating the liens of an original contractor and an
original contractor's subcontractors, or their respective rights of enforcement, differently from one another.' Consequently, the planner should not assume that an original contractor's claim will be
limited to materials furnished under his contract; rather, he should
anticipate that the lien extends to all of the removable improvements on a building project.
Admittedly, there are instances within the present statutory
scheme when the liens of these parties are treated differently, but
none of these situations support a similar distinction within the priority statute. It has generally been held, for example, that only an
original contractor may have a constitutional lien. 1 2 The constitu13
tional lien, however, does not even apply to the priority statute.
Similarly, a distinction is made between a contractor and subcontractor in the context of statutory retainage funds." 4 However,
there is no direct interaction between the retainage fund statute and
priority statute. The two provisions function independently. It cannot be inferred that by relegating a subcontractor to claiming retained funds under his original contractor's contract, the legislature
intended to correspondingly limit an original contractor to claiming
removables furnished under his contract. Additionally, the absence
of any language in section 53.123 expressly treating the liens of these
claimants differently evidences a legislative intent not to create such
a distinction.' 15
The Sikes II proposition of treating the priorities of lienholders
111. See TEX. REV. CIv. STAT. ANN. arts. 5452, 5459 (repealed 1983).
112. See, e.g., Horan v. Frank, 51 Tex. 401 (1879) (lienholder must have a direct contractual relationship with the owner).
113. See Home Savings Ass'n v. Southern Union Gas Co., 486 S.W.2d 386, 389 (Tex.
Civ. App.-El Paso 1972, writ ref'd n.r.e.); McConnell v. Mortgage Inv. Co., 292 S.W.2d
636, 640-41 (Tex. Civ. App.-El Paso 1955), a'd, 157 Tex. 572, 305 S.W.2d 280 (1957).
114. See TEX. PROP. CODE §§ 53.101-.105. A subcontractor's access to the fund is limited to 10% of the original contract through which it claims, as opposed to the aggregate

price of all contracts on a project.
115. See, e.g., Red River Nat'l Bank v. Ferguson, 109 Tex. 287, 291-92, 206 S.W. 923,
925 (1918) (existence of legislative intent may be inferred from fact act does not contain

certain words).
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differently, depending upon whether there is one or several original
contractors, is not supported by the authorities which it cites, specifically, Wallace Gin Co. v. Burton-Lingo Co. "6 and Parkdale State
Bank v. McCord."7 Wallace Gin, as noted earlier, allowed a claimant to remove an entire building even though other original contractors had supplied some of the materials." 8 Parkdale allowed a
supplier and installer of prefabricated building parts to remove the
parts which it had supplied, notwithstanding the fact that other original contractors had furnished both material and labor with respect
to these parts." 9 Neither of these cases limited a lienholder to
claiming under his original contract. Rather, both allowed the
claimant to recover the value of his lien from all of the removables
on the project.
IV.

POSSIBLE SUPREME COURT RESOLUTION

The Kaspar case and the Sikes cases are mutually exclusive.
That is, they are so fundamentally different that they cannot logically coexist. Any attempted reconciliation of these cases, as illustrated by Sikes II, will be strained beyond statutory support.
Consequently, if the supreme court moves to resolve the issue, it
should follow either Kaspar or Sikes I. Any attempt to strike a middle position between these two cases is likely to cause more
problems than it would solve.
A. Kasparis Easy to Apply but Favors the Lender
There are practical advantages to limiting a claimant's right to
foreclosure of removables which he furnishes, the foremost of which
is the simplicity of administration. Under Kaspar all that is required is the lienholder's ability to identify the materials which he
supplied. 2 ' If these materials are capable of segregation from similar materials furnished by others and can be removed under the
Whirlpool test, then they may be foreclosed upon and sold
separately. I2
116. 104 S.W.2d 891 (Tex. Civ. App.-Austin 1937, no writ).
117. 428 S.W.2d 121 (Tex. Civ. App.-Corpus Christi 1968, writ ref d n.r.e).
118. 104 S.W.2d at 892.
119. 428 S.W.2d at 123.
120. Kaspar v. Cockrell-Riggins Lighting Co., 511 S.W.2d 109, 110 (Tex. Civ. App.Eastland 1974, no writ) (citing Comment, supra note 86, at 876-77).
121. 511 S.W.2dat 110.
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The problem with the Kaspar rule is that it clearly favors the
lender, owner, and supplier of removable materials to the detriment
of the laborers and other materialmen. The lender, for example,
could require payment of those who have contributed to nonremovable improvements. The satisfaction of the former claimants' debts
would ensure the priority of the lender's deed of trust. The same
result could be achieved, moreover, by intermixing122materials so as
to make identification and segregation impossible.
1. Kaspar Conflicts with Policies and Construction of Mechanic's
Lien Statutes
It is well settled law that the mechanic's and materialman's lien
statutes of Texas are to be liberally construed to protect the liens of
both laborers and materialmen. 123 It is equally well settled, moreover, that among the laborers and materialmen themselves, their
liens are to be on an equal basis.' 24 Rooted in these two fundamental principles is the precept that all workmen
and materialmen on a
25
building project share a common lien.
126
The Texas Supreme Court in OrientalHotel Co. v. Gr~ffiths,
after a thorough review of the policy considerations underlying
these principles, held that all workmen and materialmen on a building project have a common priority relative to an intervening mortgage. 12 Because mechanic's and materialman's liens have a
122. It has been suggested that because it is usually the fungible nature of the goods
supplied which precludes a claimant from identifying his goods, some protection might be
afforded the materialman by creating a fungible goods exception to the Kaspar rule. See
Raines, Real Property, Annual Survey of Texas Law, 34 Sw. L.J. 43, 97 (1980). The Fifth
Circuit refused to create a fungible goods exception to the Kaspar rule in In re Jamail, 609
F.2d 1387, 1388 (5th Cir. 1980). Despite the Fifth Circuit's reluctance to create such an
exception, a Texas court may be willing to do so. Without such a distinction, the Whirlpool
preference is unavailable to suppliers of common building materials, even though their
materials may not be incorporated into the structure at the time the claim is raised. As long
as a claimant is able to present evidence such as lien affidavits and invoices reflecting the
type, amount, and value of the materials, it is difficult to see what legitimate purpose is
served by requiring the claimant to segregate the exact items it supplied in order to enforce
its lien. 34 Sw. L. at 97-98.
123. First Nat'l Bank v. Whirlpool Corp., 517 S.W.2d 262, 269 (Tex. 1974); Hayek v.
Western Steel Co., 478 S.W.2d 786, 795 (Tex. 1972); University Sav. & Loan Ass'n v. Security Lumber Co., 423 S.W.2d 287, 296 (Tex. 1967).
124. TEX. PROP. CODE § 53.122. See Marek v. Goyen, 346 S.W.2d 926, 928 (Tex. Civ.
App.-Houston 1961, no writ); Comment, supra note 86, at 882.
125. See Oriental Hotel Co. v. Griffiths, 88 Tex. 574, 584, 33 S.W. 652, 662 (1895).
126. 88 Tex. 574, 33 S.W.652 (1895).
127. Id at 584, 33 S.W. at 662.
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preferential priority over a mortgage or deed of trust on those improvements which are "removable," Oriental Hotel mandates that
all claimants be given a common priority on the removables over a
mortgage. Otherwise, the supplier of removables would have a preferred status over laborers and other materialmen, a result the Ori128
ental Hotel court rejected as "absurd" and "unfair."'
By limiting a claimant's recovery to removable items which he
furnished, Kaspar clearly affords a preferred position to the supplier
of removable items. That is, the removable supplying materialman
will have a prior lien on the removables, whereas other materialmen
and laborers will only have a secondary lien on the remainder of the
project because a prior recorded deed of trust will take precedence
over them. Kaspar's unequal treatment of priorities is inherently
unfair to this latter group of claimants, for it seriously reduces the
value of their liens.
Under Kaspar the only security for the value of a nonremovable supplier's or laborer's lien is the completed value of the project. 129 The removal of materials, even though not materially
injuring the property, will decrease the value of the completed project. In light of the items which Texas courts have found to be "removable,"' 30 it is easy to envision a scenario in which a building
could be reduced to little more than a skeletal structure. The completed value of such a building, and correspondingly the security of
the unpaid lienholders, would be seriously reduced. The inequity of
Kaspar is compounded by the fact that it subordinates the liens of
the laborers and nonremovable suppliers to that of the lender.
Therefore, any reduction in the value of the project disproportionately impacts their security. Consequently, these claimants, if prevented from having a lien on removables furnished by others, have
a substantial risk of receiving no recovery for their services or supplies. '3' It is clear that Kaspar confficts with the policies of equality
and protection of mechanics and materialmen which underlie the
present statutory scheme.
128. Id at 584, 33 S.W. at 662.
129. See G. OSBORNE, G. NELSON & D.
(1979) [hereinafter cited as G. OSBORNE].
130. See supra note 71.

131.

G.

OSBORNE,

WHITMAN, REAL ESTATE FINANCE LAW §

supra note 127, § 12.1.
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Sikes I Consistent with Policies of Mechanic's Lien Statutes

Only if every removable stands as first-lien security for every
unpaid mechanic's and materialman's lienholder without regard to
the nature of work or materials provided, can the protection and
equality of priority mandated by the mechanic's lien statutes be ensured. A broad reading of Sikes I would achieve this result.
Under Sikes I a perfected mechanic's and materialman's lien
extends to all of the improvements without regard to who placed
them there.'3 2 Every lienholder, therefore, has an equal priority relative to a prior recorded deed of trust. Thus, by giving every
lienholder a preferred status over the lender, Sikes I protects the
liens of all mechanics and materialmen.
C.

Problems with Sikes I in Practice

Although a supreme court opinion adopting the standard of
Sikes I would define who may remove, there may be several practical problems with the application of this standard. One problem
may arise in effectuating an equitable manner of distributing the
proceeds from a sale of the removables among the various
lienholders. Additionally, Sikes I creates serious problems for the
lender in trying to maintain a lien-free project.
1.

Distribution of Proceeds from Sale of Removables

If the Sikes I standard is followed by the supreme court, a clear
and equitable manner of distribution must be formulated. If A, a
subcontractor, has contributed labor or supplied nonremovables
and forecloses on removables that were supplied by B, another subcontractor, and uses them to completely satisfy his debt, there must
be some way to ensure that other subcontractors are not injured. In
the above situation, if B is also trying to satisfy his claim andwas
not joined in foreclosure proceedings, 133 and B subsequently brings
suit against A, three results are possible. First, B could be given all
that A has acquired on the grounds that B supplied the removables.
This is clearly undesirable because it renders A's attempt to get paid
through his lien against all of the removables completely fruitless.
132.

Richard H. Sikes, Inc. v. L & N Consultants, Inc., 586 S.W.2d 950, 956 (Tex. Civ.

App.-Waco 1979, writ refd n.r.e.).
133.

Other lienholders are not necessary parties in suits to foreclose. TEX. PROP. CODE

§ 53.123(b).
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In addition, this goes directly against the premise that all removables are to be security for all mechanic's liens. A second possibility
is that A's satisfaction would remain undisturbed. Obviously this
would put tremendous emphasis upon foreclosing first and thus convert the system into a pure race for priority. That is, when the
amount of removable improvements on a building project is not sufficient to satisfy the claims of all of the suppliers, the first suppliers
who foreclose their liens would receive a full, and perhaps disproportionate, satisfaction to the detriment of later filing suppliers.
The third possible result would compromise these two extremes. As mentioned before, if the retained funds or sale of proceeds are insufficient to satisfy all of the claims, the claimants get a
pro rata share.' 34 As a practical matter, once a subcontractor forecloses on an unpaid claim against the owner, the lender may elect to
pay off the subcontractor in an effort to continue the project, thus
extinguishing the corresponding lien. This also protects the lender's
interest in continuation by preventing removables from being taken
out of the structure.' 35 However, if the lender evaluates the owner's
financial difficulty and decides to foreclose on the entire development, the amount of removables on hand to satisfy all mechanic's
lienholders will usually be insufficient, and pro rata distribution
among claimants would apply. The pro rata method of distribution
seems to be the most consistent with the policies of Sikes I because
it ensures that no group of lienholders will receive preferential
treatment.
2. Sikes I Creates Problems for Lenders
The Sikes I standard, that all removables stand as first-lien security for every unpaid claimant, creates several problems for the
construction lender. The paramount problem, from a lender's point
of view, is that merely paying for a removable item furnished by one
contractor will not exempt that item from the preferential lien of
36
any other unpaid contractor on the project.
Explanation of how a typical building project is financed will
illustrate this problem. Generally, construction lenders do not give
the developer all the money at once; rather, as each stage of con134. Id § 53.122(b).
135. The payment of one subcontractor's claim, however, may only temporarily prevent
removal. See infra notes 136-42 and accompanying text.
136. Youngblood, supra note 53, at 925.
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struction is completed the lender will advance loans to pay for the
completed work. 3 7 Usually payment of the new advance will be
conditioned upon the receipt of partial lien waivers from all laborers
and materialmen 38 and an endorsement to the title policy certifying
that no liens have been filed against the project since the last advance.13 9 In this way the construction lender assures it will be able
to assign its loan to a permanent lender when the construction is
complete. 14°
Under Sikes I, even if a project was ninety-nine percent completed and all of the laborers and materialmen who had contributed
work or materials up to this point had been paid and had waived
their liens, a subsequent unpaid laborer or materialman on the project would nevertheless be entitled to a preferential lien on any of
the project's removables up to the value of his claim. Thus, the title
company cannot issue an endorsement to the policy certifying that
no liens have been filed against the project until the project has been
fully completed. Title companies, therefore, will write around this
uncertainty, and the lender will be forced to assume the risk of ad41
vancing funds without a guaranteed priority.1
The increased risk which lenders must bear under Sikes I
would undoubtedly be reflected in a higher interest on construction
loans. The heightened risk may also result in a significant decrease
in the number of lenders willing to make construction
loans, as
4 2
other investments are made relatively more attractive.1
V.

CONCLUSION

Despite potential problems in the application of the Sikes I
standard, Sikes I is the most consistent with the supreme court's
construction of the policies underlying the present statutory scheme.
Consequently, if the supreme court decides the issue of who may
137. M. MADISON & J. DWYER, THE LAW OF REAL ESTATE FINANCING § 4.04(31 (1981).
138. Id.
139. Id
140. Id
141. Id. § 4.02[6](b). Because of large losses in recent years, title companies are already
substantially curtailing their coverage of construction projects in certain high risk states, one
of which is Texas. Id
142. An additional unattractive impediment of Sikes I may be a need for increased

participation by the lender in the construction process. Because the lender will be advancing
funds without a guaranteed priority, it may have to become more involved in monitoring
construction progress, payments to contractors, and other aspects of the project. This in turn

may increase the lender's risk of liability for subsequent defects in the building.
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remove, it will probably resolve the issue in accordance with the
Sikes I standard. Conversely, the Kaspar standard clearly conflicts
with the policies of equality and protection of mechanics and materialmen which underlie the present statutory scheme. Adoption of
the Kaspar standard, therefore, would be a repudiation of these policies. Such a change is better achieved through legislative reformation of policy in the form of a statutory amendment rather than by
judicial resolution. Because of the problems Sikes I creates for
lenders and developers, a supreme court opinion declaring every removable to stand as first-lien security for every unpaid lienholder
could possibly be answered by an amendment to section 53.123 limiting the scope of the lien to removables which the claimant himself
supplied. Regardless of the ultimate resolution, what is needed
most of all is a clear and unambiguous rule so that all parties involved can be certain of their position and act to protect their
interests.
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