
The Doctrine of Comparative Fault Applies in an Admiralty Strict
Products Liability Case: Lewis v. Timco, Inc., 716 F.2d 1425 (5th
Cir. 1983).

Alfred Lewis was injured while working on a drilling barge in
the territorial waters of Louisiana.' Lewis was operating hydraulic
tongs to assist in retrieving equipment that had been accidentally
dropped in. the drilling hole.2 The tongs were attached to a snub-
bing cable, which because of a design defect in the tongs, did not
shut off when Lewis released their throttle.3 The snubbing cable at-
tached to the tongs wrapped around Lewis and seriously injured
him.4

Lewis filed suit in federal district court to recover for his in-
juy.5 Multiple defendants were named, including: Joy Manufactur-
ing, the manufacturer of the tongs; Rebel Rentals, owner of the
tongs; and Edwards Rental & Fishing Tools, which was assisting in
retrieving the equipment.6 The trial court found that the tongs had
a manufacturing design defect which caused them to continue oper-
ating when the throttle was released,7 and it found that Rebel Rent-
als negligently failed to give proper instructions for their use. 8

Furthermore, the trial court found that an employee of Edwards
Rental was negligent in not advising Lewis to adjust the cable
length.9 Finally, it found that Lewis was contributorily negligent in
causing his injury because he failed to adjust the length of the snub-

I. Lewis v. Timco, Inc., 716 F.2d 1425, 1426 (5th Cir. 1983) (en banc).
2. Id.
3. 1d

4. Id
5. Id. at 1427.
6. Id The other defendants were Timco, Lewis' employer; Home Petroleum Corpo-

ration, the offshore mineral lessee; and Atwood Oceanics, owner and operator of the drilling
barge. Lewis' claim against Timco was dismissed because his remedy came within the
Longshoremen's and Harbor Workers' Compensation Act. Lewis v. Timco, Inc., 697 F.2d
1252, 1253 (5th Cir.), rev'd on rehearing, 716 F.2d 1425 (5th Cir. 1983) (en banc). Lewis'
claims against Home Petroleum and Atwood Oceanics were also dismissed on the ground
that they did nothing which controlled or created the circumstances that caused Lewis' in-
jury. Id at 1253, 1256.

7. 716 F.2d at 1427.

8. Id
9. Id.
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bing cable. ' 0 The trial court apportioned twenty percent of the fault
each to Joy Manufacturing and Rebel Rentals and ten percent to
Edwards Rental. " However, it also apportioned fifty percent of the
fault to Lewis and reduced his damages accordingly.' 2 Lewis ap-
pealed the reduction of his damages to the Fifth Circuit. The panel
of judges hearing the appeal held it was reversible error for the trial
court to reduce Lewis' recovery against Joy Manufacturing for his
own negligence.' 3 The court reasoned that Lewis' claim against Joy
was in strict products liability; thus, comparative fault was inappli-
cable as against Joy.'4 The Fifth Circuit granted a petition to rehear
en banc the issue of whether comparative fault was applicable in a
maritime strict products liability suit.' 5 The court held that it was
applicable, reversed the panel's decision, and returned the case to
the panel to review the issue of whether or not the levels of fault
found by the trial court were correct. 6

I. STRICT LIABILITY IN ADMIRALTY

Two theories of strict liability exist in admiralty law for which a
plaintiff may base his personal injury claim. They are the doctrines
of unseaworthiness and strict products liability. Each are relevant
for illustrating how admiralty courts treat claims of plaintiffs' con-
tributory negligence.

A. The Doctrine of Unseaworthiness

The doctrine of unseaworthiness provides that a seaman in-
jured aboard a vessel may recover damages for his injuries on the
ground that the vessel was not seaworthy, that is, because the vessel
was not fit for its intended purpose.'" The first case in which the
United States Supreme Court recognized a right to recover under
this theory was The Osceola. 8 However, that case has generally
been viewed as a limitation on the shipowner's liability because it

10. Id
11. Id
12. Id
13. 697 F.2d at 1256.
14. Id
15. 716 F.2d at 1433.
16. Id
17. See Mahnich v. Southern S.S. Co., 321 U.S. 96, 99 (1944).
18. 189 U.S. 158, 175 (1903). In this case the plaintiff was a crew member aboard the

Osceola. He was struck by the ship's port gangway as it was being hoisted into place before
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has been interpreted as requiring negligence on the part of the ship-
owner.' 9 A later case decided by the Supreme Court established
that an action based on unseaworthiness is governed by a standard
of strict liability. In Seas Shipping Co. v. Sieracki,2 ° the Supreme
Court held that the doctrine of unseaworthiness arose in response to
the hazards of maritime employment, it is liability without fault,
and it is not limited by conceptions of negligence. 2' Today, this
doctrine has become the principal theory for recovery in admiralty
personal injury cases. 2

B. Strict Products Liability

The Sieracki case is important not only for entrenching strict
liability as the standard for actions based on unseaworthiness, but
also establishing that the theory of products liability is applicable in
admiralty. In its opinion, the Supreme Court addressed only the
issues of what is the standard of liability for the unseaworthiness
doctrine and what persons it covers.23 However, the Court affirmed
the entire decision of the Third Circuit which had held that products
liability actions lie in admiralty. 24

The plaintiff in Sieracki, a longshoreman, was injured when a
loading boom on a vessel broke and fell on him.25 The defendants
in the resulting suit were the shipowner and two Bethlehem Steel
companies that had built the ship and installed the boom. 6 The
Third Circuit held that, under the principles of MacPherson v. Buick
Motor Co. ,2 the two Bethlehem companies were liable as manufac-
turers.2 ' The court stated that the principles in MacPherson had

the ship arrived at port. His unseaworthiness claim alleged that the derrick being used to
hoist the gangway was not fit to do so at open sea. Id at 159-60.

19. See Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 546 (1960).
20. 328 U.S. 85 (1946).
21. Id at 94.
22. See G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 6-38 (2d ed. 1975).
23. 328 U.S. at 94-96.
24. Sieracki v. Seas Shipping Co., 149 F.2d 98, 99-100 (3d Cir. 1945), affd, 328 U.S. 85

(1946).
25. Id. at 99.
26. Id at 99-100.
27. 217 N.Y. 382, 111 N.E. 1050 (1916).
28. 149 F.2d at 99-100. The MacPherson case is known for having unequivocally es-

tablished that a manufacturer is liable for injuries caused by its defective products to the
ultimate purchaser despite a lack of privity between them. See W. PROSSER, LAW OF TORTS
§ 96 (4th ed. 1971).
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been so broadly applied that they included maritime torts.29 How-
ever, at the time Sieracki was decided products liability theory re-
quired proof of the manufacturer's negligence.3 ° It was not until
later that the strict liability standard developed for product cases.

Strict liability became the standard for product cases after the
drafting of section 402A of the Restatement (Second) of Torts."1

That section imposes strict liability on anyone who sells a defective
product that is unreasonably dangerous to the user.32 The first case
to apply the new standard was Greenman v. Yuba Power Products,
Inc. 13 In that case Judge Traynor wrote that "[a] manufacturer is
strictly liable in tort when an article he places on the market ...
proves to have a defect that causes injury to a human being. 34

Admiralty courts were quick to follow Traynor's approach and
adopted the standard set forth in section 402A as the rule for prod-
ucts liability cases in admiralty. The Eighth Circuit adopted this
view in Lindsay v. McDonnell Douglas Aircraft Corp. 31 The plaintiff
in Lindsay was the widow of a pilot who was killed when the plane

29. 149 F.2d at 99-100.
30. See id. at 100. The court in Sieracki followed a reasonable care standard summed

up in RESTATEMENT (FIRST) OF TORTS § 395 (1934) as follows:
A manufacturer who fails to exercise reasonable care in the manufacture of a

chattel which, unless carefully made, he should recognize as involving an unrea-
sonable risk of causing substantial bodily harm to those who lawfully use it for a
purpose for which it is manufactured and to those whom the supplier should expect
to be in the vicinity of its probable use, is subject to liability for bodily harm caused
to them by its lawful use in a manner and for a purpose for which it is
manufactured.

Id
31. See W. PROSSER, supra note 28, § 98.
32. RESTATEMENT (SECOND) OF TORTS § 402A (1965) provides:
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial

change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his
product, and

(b) the user or consumer has not bought the product from or entered into any
contractual relation with the seller.

Id
33. 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962).
34. Id. at -, 377 P.2d at 900, 27 Cal. Rptr. at 700.
35. 460 F.2d 631 (8th Cir. 1972).
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he was flying crashed into the Gulf of Mexico.36 The plaintiff sued
the manufacturer of the plane for wrongful death under the Death
on the High Seas Act. 37 The Eighth Circuit held that federal mari-
time law does apply the doctrine of strict products liability in tort as
stated in section 402A of the Restatement (Second) of Torts.38 The
court ruled that the plaintiff need not show a specific defect in the
plane which caused the crash.39 Instead, the plaintiff had to show
only that some unspecified defect caused the crash and no other
cause was likely.4° The other circuits that have addressed this issue
have also held that strict products liability does exist in admiralty
law, and most have agreed it exists as stated in section 402A.4'

II. COMPARATIVE FAULT IN ADMIRALTY

After discussing the two theories of strict liability for personal
injury cases in admiralty, the next consideration is what role com-
parative fault has had in maritime tort law. This consideration is
important because the concept of comparative fault has long had a
strong influence on admiralty courts. 42 Essentially, the doctrine of
comparative fault provides that to the extent the plaintiff's own neg-
ligence contributed to his injury, his recovery will be reduced
proportionately.43

A. Development of the Theory of Apportioning Fault

The first type of admiralty cases to apportion fault involved

36. Id at 633-34.
37. 46 U.S.C. §§ 761-768 (1976 & Supp. V 1981). This Act covers deaths caused by

wrongful act, neglect, or default occurring on the high seas beyond a marine league from the
shore of any state and includes air and ship travel. 460 F.2d at 635.

38. 460 F.2d at 636.
39. Id at 640.
40. Id
41. See Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129,

1139 (9th Cir. 1977); Jig the Third Corp. v. Puritan Marine Ins. Underwriters Corp., 519
F.2d 171, 175 (5th Cir. 1975), cerl. denied, 424 U.S. 954 (1976); Schaeffer v. Michigan-Ohio
Navigation Co., 416 F.2d 217, 221 (6th Cir. 1969); C.C. Sanderlin v. Old Dominion Steve-
doring Corp., 385 F.2d 79, 82 (4th Cir. 1967); McKee v. Brunswick Corp., 354 F.2d 577, 584
(7th Cir. 1965).

42. When speaking of comparative fault, admiralty courts have not made theoretical
distinctions with other terms; rather, they have used it synonymously with terms such as
comparative negligence, comparative causation, and comparative blameworthiness. See
Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129, 1139 (9th Cir.
1977).

43. See M. NORRIS, THE LAW OF MARITIME PERSONAL INJURIES § 170 (3d ed. 1975).
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collisions between two vessels. It began with the Supreme Court's
decision in The Schooner Catharine v. Dickinson." In Dickinson the
Court recognized the difficulty in determining who was at fault in a
collision case and adopted the rule that the loss would be divided
equally.45 This rule was a "rough" form of apportioning fault and
remained the rule for collision cases for a substantial period of
time."

B. Personal lnjury Cases

Personal injury cases in admiralty did not follow the collision
cases' equal division of damages rule. The first case that dealt with
the issue of how to treat a plaintiffs contributory negligence in a
maritime personal injury case was The Max Morris.47 In this case,
the plaintiff was a longshoreman who, while loading coal onto a
ship, was injured when he fell through an opening on the ship's
bridge.4" The trial court found that the accident was caused by the
negligence of the shipowner and the plaintiffs own negligence;
therefore, following the equal division of damages rule, it awarded
the plaintiff half of his damages.4 9 The issue on appeal to the
Supreme Court was how to treat the plaintiffs contributory negli-
gence.50 The Court stated that the common-law rule which bars any
recovery when the plaintiff is found to be contributorily negligent is
not to be followed in admiralty. 5' The Court then affirmed the dis-
trict court's equal apportionment of damages, stating that the only
issue on appeal was whether contributory negligence totally barred
the claim.5 However, the Supreme Court implied that it might al-
low apportioning of damages based on fault in the future, but it was
not going to decide this issue at the present time.53

The impact of the decision in The Max Morris has been sub-

44. 58 U.S. (17 How.) 169 (1854).
45. Id. at 177.
46. See Aktieselskabet Cuzco v. The Sucarseco, 294 U.S. 394, 400 (1935). Accord The

North Star, 106 U.S. 17, 20 (1882). It was not until 1975, in United States v. Reliable Trans-
fer Co., 421 U.S. 397 (1975), that the Supreme Court adopted the pure form of comparative
fault in collision cases.

47. 137 U.S. 1 (1890).
48. Id at 1-2.
49. Id. at 2-3.
50. Id. at 8.
51. Id. at 14.
52. Id. at 15.
53. Id. at 13-15. This implication came from the Court's statement that the award of
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stantial because, after the decision was rendered, admiralty courts
began to uniformly apportion damages on the basis of fault in per-
sonal injury cases. In The Lackawanna,54 the court, citing The Max
Morris, held that in personal injury cases it would no longer appor-
tion damages equally, but instead would divide them on the basis of
fault. 5 In The Alcazar,56 an admiralty court stated that the rule in
maritime law is now to apply the doctrine of comparative negli-
gence.57 The Supreme Court subsequently reaffirmed these hold-
ings in Pope & Talbot, Inc. v. Hawn ,58 stating that the common-law
rule which wholly bars any recovery by a plaintiff found to be con-
tributorily negligent is not compatible "with modem admiralty pol-
icy and practice."59 The Court further stated that admiralty courts
have discretion and may consider contributory negligence "in miti-
gation of damages as justice requires. 60

C. Federal Statutory Law

Congress, as well as the Supreme Court, has adopted the policy
of comparative fault in admiralty. In 1908 Congress passed the
Federal Employers' Liability Act (FELA)6' which is applicable to
interstate railroads and incorporates the doctrine of comparative
fault in section 53.62 That section provides that "contributory negli-
gence shall not bar recovery but the damages shall be diminished by
the jury in proportion to the amount of negligence attributable to
[the plaintiff]."63 The FELA is important to admiralty law because
its policies were incorporated in section 688 of the Merchant Marine

damages in admiralty law rests in the sound discretion of the trial court; thus, the trial court
could possibly apportion damages based on fault. Id. at 15.

54. 151 F. 499 (S.D.N.Y. 1907).
55. Id. at 501.
56. 227 F. 633 (E.D.N.C. 1915).
57. Id. at 663.
58. 346 U.S. 406 (1953). In this case, the plaintiff was doing repairs on the ship and

was injured when he fell through an uncovered hatch hole. He brought an action against the
shipowner. The trial court, finding that the accident was caused by the negligence of the
shipowner and the plaintiff's contributory negligence, apportioned damages based on the
percentages of fault. This apportionment of damages was appealed to the Supreme Court.
Id at 407-08.

59. Id at 408-09.
60. Id. at 409.
61. Federal Employers' Liability Act, ch. 149, 35 Stat. 65 (1908) (codified as amended

at 45 U.S.C. §§ 51-60 (1976)).
62. 45 U.S.C. § 53 (1976).
63. Id.
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Act of 1920,64 commonly referred to as the Jones Act. The Jones
Act allows a seaman to maintain an action against his employer for
personal injuries suffered in the course of his employment. 65 In ad-
dition, it permits the seaman's personal representative to maintain
an action against the employer for the wrongful death of the seaman
occurring in the course of employment. The Act incorporates the
comparative fault principles of the FELA by providing that "in such
actions all statutes of the United States modifying or extending the
common law right or remedy in cases of personal injury to railway
employees shall apply . . "66

In addition to the Jones Act, Congress passed the Death on the
High Seas by Wrongful Act (DOHSA) in 1920.67 The DOHSA al-
lows actions to be maintained for wrongful deaths that occur "on
the high seas beyond a marine league from the shore of any State
. -68 In section 766, the DOHSA adopts the doctrine of com-
parative fault by requiring the trial court to "take into consideration
the degree of negligence attributable to the decedent and reduce the
recovery accordingly. 69

Another significant federal act illustrating the adoption of com-
parative fault in admiralty is the Longshoremen's and Harbor
Workers' Compensation Act.70 The purpose of this Act is to provide
recovery for longshoremen and harborworkers injured or killed in
the course of employment.7' While this Act does not specifically
provide for comparative fault, it was recently the subject of congres-
sional discussion in considering proposed amendments to the Act.
The house committee report on the proposal stated that "the admi-
ralty concept of comparative negligence . . . shall apply in cases
where the injured employee's own negligence may have contributed

64. Merchant Marine Act of 1920, ch. 250, § 33, 41 Stat. 988, 1007 (codified as
amended at 46 U.S.C. §§ 861-889 (1976)).

65. 45 U.S.C. § 688 (1976). This Act provides in relevant part: "Any seaman who shall
suffer personal injury in the course of his employment may ...maintain an action for
damages. . . and in case of the death of any seaman as a result of any such personal injury
[his] personal [representative] ...may maintain an action for damages .... Id.

66. Id.
67. Death on the High Seas Act of 1920, ch. 111, 41 Stat. 537 (codified as amended at

46 U.S.C. §§ 761-768 (1976)).
68. 46 U.S.C. § 761 (1976).
69. Id. § 766.
70. Longshoremen's and Harbor Workers' Compensation Act, ch. 509, 44 Stat. 1424

(1927) (codified as amended at 33 U.S.C. §§ 901-950 (1982)).
71. Union Stevedoring Corp. v. Norton, 98 F.2d 1012, 1016 (3d Cir. 1938).

[Vol. 15:983
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to causing the injury."" These statutes and their legislative history
indicate that Congress intended comparative fault to be the rule for
apportioning damages in admiralty cases.

III. PRIOR APPLICATION OF COMPARATIVE FAULT IN MARITIME

STRICT LIABILITY ACTIONS

As discussed previously, maritime personal injury actions can
be based on two theories of strict liability: unseaworthiness and
products liability. The concern now is admiralty courts' treatment
of a plaintiffs contributory negligence in these strict liability actions,
which the courts have had little chance to address.

In actions based on unseaworthiness, there appears to be only
one case that has specifically addressed the issue of how to treat a
plaintiffs contributory negligence. In Pope & Talbot, Inc. v.
Hawn," the plaintiff sued for injuries he suffered when he fell
through an open hatch on a ship he was repairing."4 The trial court
found that the accident was caused by the ship's unseaworthiness
and the plaintiffs contributory negligence.75 On appeal the
Supreme Court held that it was proper to reduce the plaintiffs re-
covery in proportion to his own degree of fault.76 No other case has
yet directly ruled on this issue, but this absence of case law can be
attributed primarily to the fact that almost every personal injury ac-
tion is now filed under the Jones Act,77 which overlaps completely
with the unseaworthiness action. 78 As stated previously, the Jones
Act specifically incorporates the doctrine of comparative fault.79

In maritime actions based on strict products liability, only one
case has previously considered the applicability of comparative
fault. The Ninth Circuit addressed this issue in Pan-Alaska Fisher-
ies, Inc. v. Marine Construction & Design Co. 80 In this case, a vessel
and all of its equipment were destroyed as the result of a fire started

72. H.R. REP. No. 1441, 92d Cong., 2d Sess. 6, reprinted in 1972 U.S. CODE CONG. &
AD. NEWS 4698, 4705.

73. 346 U.S. 406 (1953).
74. Id at 407.
75. Id at 408.
76. Id. at 408-09.
77. 46 U.S.C. § 688 (1976).
78. See G. GILMORE & C. BLACK, supra note 22, § 6-38.
79. See supra text accompanying note 66.
80. 565 F.2d 1129 (9th Cir. 1977).

19841



TEXAS TECH LAW REVIEW

by the ship's engine.8' The owner of the ship, Pan-Alaska, brought
suit against the manufacturer of the engine, the retailer, and the
contractor who installed it.82 The trial court found that the fire was
caused by the negligence of the contractor who had failed to correct
a known engine defect and by the contributory negligence of the
plaintiff who had left the engine room unattended and failed to train
its crew in fire fighting techniques.83 Applying comparative fault,
the trial court concluded that the plaintiff was two-thirds at fault.84

Thus, the court reduced the plaintiff's recovery for damages against
the contractor by one-third.85 The plaintiff appealed these findings
and alleged that the trial court should have applied the doctrine of
strict products liability against the manufacturer of the engine and
allowed the plaintiff full recovery. 86 The Ninth Circuit, agreeing
with the plaintiff that the theory of strict products liability was ap-
plicable in admiralty, held that it was erroneous for the trial court
not to apply it.87

Following these findings, the Ninth Circuit next considered
whether the doctrine of comparative fault would apply as a partial
defense to a strict products liability claim. The court recognized
that comparative fault has long been applicable in admiralty and
concluded that it should be applied in cases based on strict products
liability.88 The court adopted the reasoning of the Alaska Supreme
Court,89 which had recently held that although the manufacturer's
liability is reduced proportionately to the consumer's negligence, the
policies of strict liability are compatible with the policies of compar-
ative negligence because the manufacturer is still liable for the harm
caused by its defective product.9" The Ninth Circuit recognized that
applying comparative fault principles to strict liability would create

81. 1d. at 1132.
82. Id. at 1131-32.
83. Id. at 1133.
84. Id.
85. Id.
86. Id. at 1134.
87. Id.
88. Id. at 1137-39.
89. Id. at 1138.
90. See Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42, 46 (Alaska

1976). In this case the plaintiff had been injured when a defective pulley guard shattered on
the snowmobile he was driving. Id at 42. The court recognized that it was breaking new
ground by its holding, but felt comparative negligence provides a more just and equitable
outcome by balancing the seller's responsibility to the public with the plaintiff's own conduct
contributing to his injury. Id at 46.

[Vol. 15:983
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some conceptual problems, but this problem would be "more appar-
ent than real."' The court concluded that a manufacturer is strictly
liable for injuries resulting from its defective product, but the plain-
tiff's damages should be reduced to the extent his own negligence
contributed to his injury. 92

IV. LEWIS V. TIMco, INC.

Alfred Lewis filed suit in admiralty court to recover for per-
sonal injuries he sustained while working aboard a drilling barge. 93

His injury was caused by a design defect in a pair of hydraulic tongs
that he was operating, and his principal theory of recovery was in
strict products liability against the manufacturer of the tongs.94 The
Fifth Circuit reviewed the case to determine if Lewis' contributory
negligence could be used to reduce his recovery against the manu-
facturer in a strict products liability action.95 The court held that it
could, concluding that principles of comparative fault are applicable
in a maritime products liability case.96

The Fifth Circuit prefaced its examination of the plaintiffs ar-
guments with a review of the role that comparative fault has had in
maritime law. The court recognized that comparing the plaintiffs
negligence with the defendant's liability has long been the practice
in admiralty courts. 97 It pointed out that this practice has taken
place in both fault and nonfault based actions, such as personal in-
jury actions grounded on negligence and strict liability actions for
unseaworthiness. 98 In addition, the court noted that federal statu-
tory law governing maritime personal injury actions specifically in-
corporates the principles of comparative fault.99

In conjunction with its discussion of the role of comparative
fault in admiralty, the court expressed a strong concern for main-
taining uniformity. It referred to the notion that maritime law has
traditionally resisted doctrinal change and has strived to achieve

91. 565 F.2d at 1139.
92. Id.
93. Lewis v. Timco, Inc., 716 F.2d 1425, 1426-27 (5th Cir. 1983) (en banc).
94. Id
95. Id. at 1427.
96. Id at 1433.
97. Id. at 1427.
98. Id at 1427-28.
99. Id.
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uniformity and generality.'I Several reasons were given in support
of this proposition. First, the court recognized that uniformity and
predictability are prized values in the insurance of marine risks. 0'
Second, it noted that wrongful death actions in maritime law are
subject to statutory comparative fault principles, so that actions
based on products liability would reduce the recovery for contribu-
tory negligence when the seaman was killed but not where he sur-
vived the injury.0 2 A third concern was how to apportion damages
when multiple defendants are named, some of which could be man-
ufacturers and others nonmanufacturers. °3 Finally, the court
feared there would be a problem with forum shopping for circuits
which allowed the exception for products cases.1°4 Thus, the court
felt that creating an exception for maritime products cases from the
consistent application of comparative fault would undermine the
cardinal rule of maintaining uniformity. 05

After reviewing the role of comparative fault in admiralty and
the desire to maintain uniformity, the court addressed the plaintiff's
arguments. Lewis asserted that comparative fault and strict liability
are incompatible concepts because comparative fault focuses on the
negligence of the plaintiff's personal conduct, whereas a products
liability action focuses on the condition of the product and not on
the conduct of the defendant." Lewis further argued that this dif-
ference undermines apportionment of fault because it results in an
arbitrary and crude allocation of liability rather than an equitable
assessment of each party's actual fault."0 7 In conjunction with this
argument, Lewis contended that applying comparative fault in a
strict products liability action results in the trier of fact hypothesiz-
ing the defendant's fault in an unstructured. manner that frustrates
the allocating objective of enterprise liability. 1 8 Lewis claimed that
the purpose of this allocating objective "is to place upon the manu-
facturer the burden of accidental injuries caused by its products

100. Id at 1428.
101. Id
102. Id.
103. Id This concerned the court because the nonmanufacturing defendants might be

subject only to a negligence standard and not a strict liability standard. Id
104. Id. at 1429.
105. Id. at 1428.
106. Id. at 1429.
107. Id
108. Id
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. . ,"109 The rationale for this objective is that it creates an incen-
tive for the manufacturer to produce safe products, and the manu-
facturer can spread the loss throughout the chain of distribution so
that the loss is eventually passed onto society in the form of higher
product prices."10

The court rejected Lewis' arguments and concluded that com-
parative fault is applicable in a products liability action. It first
noted that such comparisons are inevitably required when both
manufacturing and nonmanufacturing defendants are held liable. "
The court then recognized that the majority of courts who have
faced this issue as a matter of state law have held that comparative
fault should be applied in a strict products liability action. "2 One of
the leading cases on this issue referred to by the court is Butaud v.
Suburban Marine & Sporting Goods, Inc. "I In Butaud the Alaska
Supreme Court concluded that the public policy reasons supporting
strict liability are compatible with comparative negligence because a
manufacturer "is still accountable for all the harm from a defective
product, except that part caused by the consumer's own conduct."" 4

The court then looked to similar reasoning set out by the California
Supreme Court in Daly v. General Motors Corp. "I The court in
Daly reasoned that an interweaving between products liability ac-

109. Id. The basis for the plaintiff's argument comes from the RESTATEMENT (SECOND)

OF TORTS § 402A comment n (1965), which provides:
Since the liability with which this Section deals is not based upon negligence

of the seller, but is strict liability, the rule applied to strict liability cases . . . ap-
plies. Contributory negligence of the plaintiff is not a defense when such negli-
gence consists merely in a failure to discover the defect in the product, or to guard
against the possibility of its existence. On the other hand the form of contributory
negligence which consists in voluntarily and unreasonably proceeding to encounter
a known danger, and commonly passes under the name of assumption of risk, is a
defense under this Section as in other cases of strict liability. If the user or con-
sumer discovers the defect and is aware of the danger, and nevertheless proceeds
unreasonably to make use of the product and is injured by it, he is barred from
recovery.

Id.
110. 716 F.2d at 1429.
111. Id.

112. The court noted that the Fifth Circuit had previously reached this result in two
diversity actions in which it was applying state law. Id at 1430. See West v. Caterpillar
Tractor Co., 547 F.2d 885 (5th Cir. 1977); Edwards v. Sears, Roebuck & Co., 512 F.2d 276
(5th Cir. 1976).

113. 555 P.2d 42 (Alaska 1976).
114. Id at 46. For a discussion of this case, see supra note 90.
115. 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380 (1978).
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tions and tort defenses had developed in order to obtain substantial
justice.' 16

The Fifth Circuit also relied on the Third Circuit's decision in
Murray v. Fairbanks Morse."I7 In Murray the court held that fault
can properly be compared in a strict liability action even though the
defendant's fault is not a basis for liability." 8 The court reasoned
that it was the defect in the product that gave rise to the defendant's
liability.' '9 Thus, when the defect was established, a proper com-
parison of fault could take place so long as it focused on the role
each party "played in bringing about the particular injury."' 2 °

Based on these decisions, the Fifth Circuit in Lewis was convinced
that the clear trend was moving towards using comparative fault in
strict liability cases, and the same principles should apply in
admiralty. '

2'
In its conclusion, the court used a cost-benefit analysis to sup-

port its decision. The court reasoned that a system of strict liability
with comparative fault would create the correct economic incentive
on the manufacturer to "adjust the design of the product to mini-
mize accident costs caused by the design." 122 But the court felt that
a system of strict liability without comparative fault would cause an
inefficient level of expenditures to be made on preventive measures
because this system "would add to the manufacturer's share those
accident costs caused by negligent use and not by any product de-
fect.' 1 23 It found that applying comparative fault was complemen-
tary with the user's expenditures because under this system the user
will behave in a manner "that results in a more efficient utilization
of resources, [but] [u]nder simple strict liability . . . the user has no
economic incentive to avoid an accident that he could avoid more

116. Id at -, 575 P.2d at 1167, 144 Cal. Rptr. at 386. The California Supreme Court
agreed with the Alaska Supreme Court that applying comparative fault would not erode the
objective of products liability because the manufacturer was still liable to the extent that the
consumer was not negligent in causing his own harm. Id at -, 575 P.2d at 1167, 144 Cal.
Rptr. at 386.

117. 610 F.2d 149 (3d Cir. 1979).
118. Id at 159-60.
119. Id. The Fifth Circuit used the reasoning in Murray to formulate a jury charge in

these cases: "(1) was the product defective; (2) was it a cause of injury to plaintiff; (3) was the
plaintiff at fault; (4) was plaintiff's fault a cause of plaintiff's injury, and (5) [what was] the
percentage of plaintiff's injury caused by plaintiff's fault." 716 F.2d at 1431.

120. 716 F.2d at 1431.
121. Id
122. Id at 1432.
123. Id
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cheaply than the manufacturer."' 2 4 Finally, the court concluded
that a system of strict liability with comparative fault provides for a
more equitable distribution of economic benefits. 125 This reasoning
is based on the theory that applying comparative negligence will re-
duce manufacturing costs, thereby reducing the burden on nonneg-
ligent users who were having to indirectly pay for the increased
costs of the manufacturers that resulted under simple strict
liability. 1

26

Three judges dissented from the majority's opinion.2 7 They
believed that comparative fault was incompatible with strict liability
because to compare the two inappropriately introduces the element
of fault into a strict liability action. 28 The dissent also agreed that
admiralty law recognizes the concept of comparative fault, but they
pointed out that it primarily has been used in cases in which the
defendant was found guilty of negligence instead of being found
strictly liable.' 29 The dissent looked to the basic premise of strict
liability which purports to impose liability irrespective of fault and
concluded that "[i]f strict liability is a socially justifiable method of
allocating responsibility, then the results flowing from it for the as-
sessment of damages should be accepted as concomitantly just."'' 30

However, the dissent offered a solution which would allow re-
duction of recovery in a strict liability action based on a standard of
comparative causation. 13' They suggested that a comparison be
made not on how blameworthy the plaintiff was, but on how much
the plaintiff actually contributed to the cause of the accident. 32

They felt that this approach "would equitably apportion responsi-
bility consistent with the policies of strict liability."' 33

124. Id
125. Id at 1432-33.
126. Id. The idea behind this reasoning is that under a system of strict liability without

comparative negligence, the manufacturer incurs higher operating costs which it passes onto
all of its buyers, thereby increasing the price for those buyers who have not been negligent in
using the product. But under a system of strict liability with comparative negligence, the
buyer is responsible for his damages to the extent they were caused by his own negligence,
thus reducing the manufacturer's liability and operating costs so a lower price can be
charged for its product.

127. Id at 1433 (Politz, J., dissenting).
128. Id. at 1435.
129. Id
130. Id at 1437-38.
131. Id. at 1438.
132. Id
133. Id
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Lewis v. Timco is the first admiralty case to substantially con-
sider the underlying policies of strict products liability and whether
comparative fault is applicable to reduce a plaintiff's recovery. 134

The views on this issue remain unsettled and confused both in the
federal and state courts as well as among the legal scholars. 35

The most frequent argument raised against applying compara-
tive fault in a strict products liability action is that it undermines the
policy of strict liability by interjecting concepts of negligence and
culpability into a no-fault action. 136 The foundation for this argu-
ment is that the two doctrines are incompatible as separate theories
of tort liability, and comparative fault is based on the concept of
negligence while strict liability is based on the concept of liability
without fault. 37 But a closer examination of these two doctrines
reveals that this problem is only conceptual and the two can exist
congruently with each other under a modem system of tort law.

The doctrine of strict products liability was never intended to
make the strictly liable defendant a general insurer for all victims
regardless of how the injury occurred. 138 This doctrine has always
been subject to tort defenses, of which two primary ones are as-
sumption of risk and misuse of the product. 139 The essential pur-
pose of the products liability doctrine is based on strong public

134. Although the Ninth Circuit was the first to consider this issue in Pan-Alaska Fish-
eries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129 (9th Cir. 1977), that decision did
not give such an extensive treatment of this issue and tended to rely primarily on the reason-
ing of state court decisions.

135. See Twerski, The Use andAbuse of Comparative Negligence in Products Liability, 10
IND. L. REV. 797 (1977). Compare West v. Caterpillar Tractor Co., 547 F.2d 885, 887 (5th
Cir. 1977) (applies comparative fault) with Melia v. Ford Motor Co., 534 F.2d 795, 802 (8th
Cir. 1976) (does not apply comparative fault).

136. See 716 F.2d at 1429; Daly v. General Motors Corp., 20 Cal. 3d 725, -, 575 P.2d
1162, 1184, 144 Cal. Rptr. 380, 403 (1978) (Mosk, J., dissenting); Robinson, Square Pegs in
Round Holes, 52 CAL. ST. B.J. 16, 18 (1977).

137. See Plant, Comparative Negligence and Strict Tort Liability, 40 LA. L. REV. 403, 406
(1980).

138. Calabresi & Hirschoff, Toward a Testfor Strict Liability in Torts, 81 YALE L.J.
1055, 1056 (1972). See Simien v. S.S. Kresge Co., 566 F.2d 551, 557 (5th Cir. 1978); Cud-
more v. Richardson-Merrell, Inc., 398 S.W.2d 640, 644 (Tex. Civ. App.-Dallas 1965, writ
refd n.r.e.), cert. denied, 385 U.S. 1003 (1967).

139. See RESTATEMENT (SECOND) OF TORTS § 402A comment n (1965); Levine, Strict
Products Liability and Comparative Negligence. The Collision of Fault and No Fault, 14 SAN
DIEGO L. REV. 337, 346-49 (1977). See also Luque v. McLean, 8 Cal. 3d 136, -, 501 P.2d
1163, 1169-70, 104 Cal. Rptr. 443, 449 (1972) (assumption of risk is a defense to strict liabil-
ity); Dooms v. Stewart Boiling & Co., 68 Mich. App. 5, -, 241 N.W.2d 738, 744 (1976)
(plaintiffs misuse of the product bars recovery).
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policy reasoning that "the manufacturer [should] bear the financial
burden of the injuries which his defective products cause." 40 Inher-
ent in this reasoning are the assumptions that public policy dictates
that manufacturers should make safe products and that strict prod-
ucts liability creates the proper incentive for them to do so.' 4' The
application of principles of comparative fault to these actions will
not threaten this policy because it still holds manufacturers strictly
liable to the extent that the defect in their product caused the injury.
Furthermore, it only reduces their liability to the extent that the
plaintiff's conduct caused his own injuries. Thus, the incentive still
exists for making safe products because the manufacturer is still
strictly liable for the injuries caused by its defective products. Nor
will this approach take away the protection afforded to plaintiffs
under the theory of strict products liability because, as always, they
will be required to prove their damage was caused by a defect in the
defendant's product.' 4  Also, the burden will be on defendants to
establish the relative degrees of fault in order to reduce plaintiffs'
recovery. 1

43

A more fundamental rationale exists for applying comparative
fault in strict products liability actions. The basic premise for this
rationale is that strict products liability actions are based on the con-
cept of fault. The strength behind this statement is that in a prod-
ucts liability case, the plaintiff must establish that the product was
"defective,"' 44 which implicates that something was "wrong" or
"faulty" for which the manufacturer can be held responsible. 4

1

140. Feinberg, The Applicability of Comparative Negligence Defense in a Strict Products
Liability Suit Based on Section 402A of the Restatement of Torts 2d (Can Oil and Water
Mix?), 42 INS. COUN. J. 39, 40 (1975). See RESTATEMENT (SECOND) OF TORTS § 402A
comment c (1965).

141. See generally Dunham v. Vaughan & Bushnell Mfg., 86 I11. App. 2d 315, -, 229
N.E.2d 684, 688-90, 693 (1967) (a product should be reasonably safe for its intended pur-
pose, and strict liability affords the consumer maximum protection).

142. See Feinberg, supra note 140, at 52. See also RESTATEMENT (SECOND) OF TORTS
§ 402A comment g (1965), which provides that the burden of proof is on the plaintiff to
prove the product was in a defective condition.

143. Neal v. Saga Shipping Co., 407 F.2d 481, 485 (5th Cir.), cert. denied, 395 U.S. 986
(1969).

144. See Burks v. Firestone Tire & Rubber Co., 633 F.2d 1152, 1154-55 (5th Cir. 1981).
See also RESTATEMENT (SECOND) OF TORTS § 402A comment g (1965); Keeton, Products
Liability-Liability Without Fault and the Requirement of a Defect, 41 TEX. L. REV. 855, 858
(1963) (principles of strict liability are applicable only when the product is defective).

145. Schwartz, The Vitality of Negligence and the Ethics of Strict Liability, 15 GA. L.
REV. 963, 971 (1981).
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Thus, it would seem that the two doctrines are compatible, as both
have a concern for the elements of fault and responsibility. More-
over, the concept of fault has persisted tenaciously in the law of
products liability for several reasons.'46 First, distinctions between
negligence and strict products liability have not always been clearly
articulated by the courts. 47 Second, the persistence of fault in strict
products liability reveals the courts' desire to "balance the goal of
spreading losses against the unfairness of penalizing" defendants'
faultless conduct.' 48 And finally, the courts' familiarity with the an-
alytical concepts of negligence provides them with a tool for resolv-
ing the difficult and conceptual problem of applying comparative
fault in a strict liability situation. 49

A further argument that comparative fault should be applicable
in a strict products liability action is that, in order to meet the de-
mands of justice, tort law must adapt to the changing policies in a
modem system of jurisprudence. 50 A concept of pure strict liability
is primitive and contrary to the modem system of tort liability. '5 ' A
system that combines the theories of strict liability and comparative
fault will blend the underlying policies of each theory into a modem
and mature system of negligence. This approach will achieve the
objectives of enterprise liability as well as provide for the just and
equitable assessment of liability based on fault.'52

Irrespective of these policies, it is not surprising that the Fifth
Circuit held in Lewis v. Timco that comparative fault is applicable
in a maritime products liability action. In admiralty law, the rule of
apportioning damages based on fault started at an early date.'53

From the time this issue was first addressed, both the Supreme

146. Powers, The Persistence of Fault in Products Liability, 61 TEX. L. REV. 777, 777-78
(1983).

147. Id at 778.
148. Id at 778-79.
149. Id at 779.
150. See 0. HOLMES, THE COMMON LAW 32 (1963). See also Epstein, Defenses and

Subsequent Pleas in a System of Strict Liability, 3 J. LEGAL STUDIES 165, 165 (1974) (tort
law, being an appropriate system of corrective justice for redressing private wrongs, must
adopt the modem contours of the law of negligence).

151. See Schwartz, Understanding Products Liability, 67 CALIF. L. REV. 435, 455-56
(1979).

152. See generally Schwartz, supra note 145, at 971.
153. See Owen & Moore, Comparative Negligence in Maritime Personal Injury Cases, 43

LA. L. REV. 941, 941 (1983); Prosser, Comparative Negligence, 51 MICH. L. REV. 465, 475-76
(1953).

l00 [Vol. 15:983



STRICT LIABILITY IN ADMIRALTY

Court 5 4 and Congress 55 expressed the intention that in maritime
tort law the principles of comparative fault will apply. Moreover,
admiralty courts have expressed a concern for uniformity and pre-
dictability, 56 so it is readily expectable that they would expand the
principles of comparative fault existing in maritime tort law to per-
sonal injury actions brought under the theory of strict products
liability.

V. CONCLUSION

The Fifth Circuit's decision in Lewis v. Timco establishes that
in maritime personal injury actions based on strict products liability,
principles of comparative fault are applicable to reduce the plain-
tiffs recovery in proportion to the relative degrees of fault of the
parties involved.'57 This decision rests on the theory that compara-
tive fault has long been the rule in admiralty law, that it achieves a
more just and equitable allocation of damages based upon the rela-
tive degrees of fault, and that it does not undermine the theory of
strict products liability as it still holds the manufacturer strictly lia-
ble to the extent its defective product caused the injury to the plain-
tiff. This holding should help promote uniformity in admiralty law
because it agrees with the only other circuit decision that has specifi-
cally addressed the issue. 58 Furthermore, it should provide a logi-
cal basis for apportioning fault for future admiralty actions brought
under products liability theory. 59 While personal injury actions
have long been maintained in admiralty, 6 ° basing them on the the-
ory of strict products liability is a relatively new concept, and only
one other circuit court has expressed an opinion on how to treat the
plaintiff's contributory negligence in these actions."'6 Moreover, this
decision is in accord with the growing trend in the state courts that
comparative fault can be used to reduce a plaintiffs recovery in a

154. See The Max Morris, 137 U.S. 1 (1890); G. GILMORE & C. BLACK, supra note 22, at
500 n.70; Owen & Moore, supra note 153, at 941-42.

155. See supra notes 64-66 and accompanying text.
156. See, e.g., 716 F.2d at 1428.
157. See supra notes 106-26 and accompanying text.
158. See Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design Co., 565 F.2d 1129 (9th

Cir. 1977). See supra notes 80-92 and accompanying text.
159. See supra notes 138-52 and accompanying text.
160. See supra notes 17-22 and accompanying text.
161. See supra notes 80-92 and accompanying text.
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strict products liability action. 62 Congress would certainly approve
of such a rule because in every legislative act it has passed on mari-
time tort claims, it has provided for comparative fault. 6 3 And
finally, this decision best achieves the concept of assessing liability
on the basis of fault, which is fundamental to the notion of justice in
a modem system of jurisprudence.' 64

Lance C Fox

162. See supra notes 113-24 and accompanying text.
163. See supra notes 61-72 and accompanying text.
164. See supra notes 150-52 and accompanying text.


