
The Implied Warranty of Fitness From the Vendor-Builder Extends
to Subsequent Purchasers of Homes: Gupta v. Ritter Homes, Inc.,
646 S.W.2d 168 (Tex. 1983).

In 1976 Ritter Homes, Inc. (Ritter) bought a lot and built a
house on it.' In July of 1977 Ritter sold the house and lot to Wobig,
who occupied the house for approximately three months.2 Wobig
then sold the house and lot to Gupta.3 Gupta brought suit against
Ritter, alleging that the slab foundation had settled excessively. 4

The result of the alleged settling was that the walls cracked, the roof
leaked, and the patio pulled away from the rest of the house.5
Gupta also alleged that the garage slab and the driveway had crack-
ed.6 Gupta sued Ritter on the theory of implied warranty under the
Deceptive Trade Practices Act (DTPA).7 The trial court granted
summary judgment for Ritter, and the court of appeals affirmed the
judgment. 8 The question of an implied warranty under the DTPA
was the only issue addressed by the Texas Supreme Court.9 The
supreme court reversed the holding of the court of appeals and re-
manded the case for trial.' ° The supreme court held that the im-
plied warranty which runs from the vendor-builder of a house to the
first purchaser extends to subsequent purchasers as well."

1. Gupta v. Ritter Homes, Inc., 646 S.W.2d 168, 168 (Tex. 1983).
2. Id. at 169.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id. at 168. See TEX. Bus. & COM. CODE ANN. § 17.41-.63 (Vernon Supp. 1984)

[hereinafter referred to as DTPA]. Gupta also sued Ritter on the theories of implied war-
ranty under the Uniform Commercial Code (UCC), TEX. Bus. & COM. CODE ANN. § 2.102
(Tex. UCC) (Vernon 1968), and negligent construction. 646 S.W.2d at 168. The trial court
granted summary judgment on these theories as well. The court of appeals reversed and
remanded on the theory of negligent construction and sustained the trial court's judgment
on both the UCC and DTPA theories. 633 S.W.2d 626, 628 (Tex. App.-Houston [14th
Dist.] 1982, writ granted). While the issue of the implied warranty under the DTPA was
appealed, the decision on the other two issues was not contested. 646 S.W.2d at 169.

8. 646 S.W.2d at 168.
9. Id.

10. Id at 169.
11. Id
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I. PRIOR LAW ON IMPLIED WARRANTIES IN TEXAS

A. Relaxing of the Privily Requirement

In claims for property damage, the Texas Supreme Court has
struggled to draw a clear line of distinction between those claims
properly brought under strict tort liability and those based on the
contract theory of implied warranty.'2 The difficulty in distinguish-
ing the two forms of action has been brought about by the erosion of
strict characteristics of the two forms of action, 13 as evidenced by the
decision in Texas that the contract requirement of privity is no
longer necessary in actions based on an implied warranty.'4 In No-
bility Homes, Inc. v. Shivers, 5 the purchaser of a mobile home sued
the manufacturer of the home in a products liability action.' 6 The
owner had purchased the home from a dealer and therefore had no
privity of contract with Nobility Homes, the manufacturer.' 7 The
court looked at section 2.314 of the Uniform Commercial Code
(UCC), i8 under which a seller impliedly warrants that goods are
merchantable, that is, "fit for the ordinary purposes for which such
goods are used.' 9 The court reasoned that Nobility Homes was a
seller under the UCC,2° whether or not it was the immediate seller
to the consumer.2' Therefore, though there was no privity of con-
tract, Nobility Homes was liable for economic losses resulting from
breach of the implied warranty of merchantability.22

12. Krahmer, Commercial Transactions, Annual Survey of Texas Law, 35 Sw. L.J. 191,
195 (1981). The current rule is that a plaintiff who has incurred loss or damage only of the
product itself can recover only under a warranty theory. However, when damage to other
property is involved, recovery is available under the theory of strict liability as well. Id.
See Signal Oil & Gas Co. v. Universal Oil Prods., 572 S.W.2d 320, 325 (Tex. 1978); Mid
Continent Aircraft Corp. v. Curry County Spraying Serv., Inc., 572 S.W.2d 308, 312-13
(Tex. 1978).

13. See, e.g., Winship, Commercial Transactions, Annual Survey of Texas Law, 33 Sw.
L.J. 203, 208 (1979) (examining several Texas decisions that explored the distinction be-
tween contract and tort theories).

14. Nobility Homes, Inc. v. Shivers, 557 S.W.2d 77, 81 (Tex. 1977).
15. 557 S.W.2d 77 (Tex. 1977).
16. Id. at 77.
17. Id at 78.
18. TEX. Bus. & COM. CODE ANN. § 2.314 (Tex. UCC) (Vernon 1968).
19. Id; 557 S.W.2d at 80.
20. 557 S.W.2d at 80.
21. Id.
22. Id at 81. The court explained that under a tort theory, a purchaser who was physi-

cally injured by a defective product could recover regardless of privity. It would be unjust to
refuse recovery to a purchaser who had suffered only economic loss and who therefore sued
under the theory of breach of implied warranty, but who lacked privity with the manufac-
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B. Applying the DTPA in Breach of Warranty Claims

1. The Consumer Requirement

Adding to the confusion in distinguishing tort and contract ac-
tions has been the inclusion of claims for breach of warranty under
the DTPA. 23 One who qualifies as a consumer under section 17.45
of the DTPA24 can bring suit for "breach of an express or implied
warranty"25 under the DTPA, as well as for implied warranty under
the applicable UCC provisions.26 In Valley Datsun v. Martinez,27

the buyer of a used car brought an action against the seller because
the car failed to function properly. 28 The purchaser sued under the
theory of implied warranty found under both the DTPA and the
UCC.29 While the court apparently accepted Martinez as a con-
sumer, it held that the implied warranty does not attach when the
purchaser knew the goods were used. Therefore, this purchaser
could not recover for the alleged breach.30 The purchaser of a home
was also considered a consumer when she sued the builder of the
home on an implied warranty theory in Holfifeld v. Coronado Build-
ing, Inc. 3' The court concluded that an implied warranty had been
breached because of defects in the home's construction, and the pur-
chaser recovered against the builder.32 By contrast, in Hi-Line Elec-
tric Co. v. Travelers Insurance Co. ,33 a motorist was not considered a

turer. Economic loss can be as severe and devastating as physical injury. The court noted
that this approach would also prevent wasteful litigation. If the purchaser could recover
only against the retailer to the immediate seller, the immediate seller would in turn attempt
to recoup losses from the supplier. Separate actions would continue down the chain of dis-
tribution until the manufacturer was ultimately reached. Id. at 81, 83.

23. TEX. BUs. & COM. CODE ANN. § 17.41-.63 (Vernon Supp. 1984); Krahmer, Com-
mercial Transactions, Annual Survey of Texas Law, 34 Sw. L.J. 199, 203 (1980).

24. Section 17.45(4) of the DTPA states "[c]onsumer means an individual, partnership,
corporation, this state or a subdivision or agency of this state who seeks or acquires by
purchase or lease, any goods or services. TEX. Bus. & COM. CODE ANN. § 17.45(4)
(Vernon Supp. 1984).

25. Id § 17.50(a)(2) states "[a] consumer may maintain an action where any of the
following constitute a producing cause of actual damages: .. .(2) breach of an express or
implied warranty .... "

26. Winship, supra note 13, at 212. See, e.g., Valley Datsun v. Martinez, 578 S.W.2d
485, 489 (Tex. Civ. App-Corpus Christi 1979, no writ).

27. 578 S.W.2d 485 (Tex. Civ. App.-Corpus Christi 1979, no writ).
28. Id. at 487.
29. Id. at 489. Plaintiff contended that an express warranty was also breached. 1d
30. Id
31. 594 S.W.2d 214 (Tex. Civ. App.-Houston (14th Dist.] 1980, no writ).
32. Id. at 216.
33. 587 S.W.2d 488 (Tex. Civ. App.-Dallas 1979, writ refd n.r.e.).
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consumer when she sought recovery from an insurer.34 The court
explained that the motorist had purchased services and leased
goods, but not from the insurer.35 Section 17.45(4) of the DTPA3 6

was interpreted to mean that a consumer must purchase goods or
services from the person or entity he is suing in order to recover
under the DTPA.37

In Ozuna v. Delaney Realty, Inc. ," the question of whether the
plaintiff was a consumer was again raised.39 In Ozuna the purchaser
of a home and lot sued the real estate agent who participated in the
transaction on the basis that the agent knew before the sale that the
house was subject to extensive flooding.4° The court of civil appeals
ruled that the plaintiff was not a consumer because he did not
purchase the property from the defendant, nor did he pay the de-
fendant for any services rendered.4' The Texas Supreme Court de-
nied the plaintiff's writ of error, believing that the agent made no
representation that the house would not flood.4 2 The court, how-
ever, refused to accept or reject the lower court's interpretation of
what establishes the status of a consumer.4 3 It expressly stated that
the refusal to issue a writ of error was not to be construed as im-
pliedly approving the lower court's decision as to the plaintiffs' sta-
tus as consumers under the DTPA.44 The issue of consumer status
was finally settled in Cameron v. Terrell & Garrett, Inc. 41 The Texas
Supreme Court held that a person need not acquire goods or ser-
vices from the defendant to qualify as a consumer.46 It is sufficient
that the goods or services are the basis of the action and that the
defendant made representations concerning those goods or ser-

34. Id at 490.
35. Id
36. TEX. Bus. & COM. CODE ANN. § 17.45(4) (Vernon Supp. 1984).
37. 587 S.W.2d at 490.
38. 600 S.W.2d 780 (Tex. 1980) (per curiam).
39. Id at 781.
40. Id
41. Delaney Realty, Inc. v. Ozuna, 593 S.W.2d 797, 800 (Tex. Civ. App.-El Paso), writ

refdn.r.e. per curiam, 600 S.W.2d 780 (Tex. 1980).
42. 600 S.W.2d at 782.
43. Id
44. Id
45. 618 S.W.2d 535 (Tex. 1981). See Patton, Case Law Under the Texas Deceptive

Trade Practices-Consumer Protection Act, 33 BAYLOR L. REV. 533, 546 (1981) (discussion
of Cameron).

46. 618 S.W.2d at 539.
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vices.47 Thus, the DTPA's consumer requirement has become easier
to satisfy, making the DTPA applicable in situations when a stricter
interpretation would not have allowed its use.

2. Sources of Implied Warranties

Use of the DTPA is still restricted, however, because the DPTA
does not create warranties.48 It simply provides a mode of relief
when an implied warranty created from some other source is shown
to have been breached.49 If an implied warranty is shown to exist,
the DTPA makes no distinction between new and used goods.5 °

The most common source of implied warranties has been section
2.314 of the UCC, which establishes warranties of merchantability. 5'
In Nobility Homes this section was used by the purchaser of a new
mobile home against the manufacturer.5 2 The court discussed No-
bility's status as a "merchant"53 and as a "seller" 54 and held Nobil-
ity liable for breach of section 2.314's implied warranty."

The UCC, however, does not apply to the sale of real estate.56

In cases involving defective construction of houses, therefore, other
sources of implied warranties had to be found.5" In Humber v. Mor-

47. Id. This opinion considers the consumer status to be a variant of privity.
48. Bunting v. Fodor, 586 S.W.2d 144, 145 (Tex. Civ. App.-Houston [1st Dist.] 1979,

no writ).
49. Id. at 146.
50. Id. at 145. Section 17.45(1) of the DTPA states that goods are "tangible chattels or

real property purchased or leased for use." TEX. Bus. & COM. CODE ANN. § 17.45(i)
(Vernon Supp. 1984).

5 1. TEX. Bus. & COM. CODE ANN. § 2.314 (Tex. UCC) (Vernon 1968) states in relevant
part:

(a) Unless excluded or modified a warranty that the goods shall be merchantable
is implied in a contract for their sale if the seller is a merchant with respect to
goods of that kind ...
(b) Goods to be merchantable must be at least such as.

(3) are fit for the ordinary purposes for which such goods are used ....
Id See, e.g., 557 S.W.2d at 80.

52. 557 S.W.2d at 80-81.
53. TEX. Bus. & COM. CODE ANN. § 2.104(a) (Tex. UCC) (Vernon 1968) (defining

"merchant").
54. Id. § 2.103(a)(4) (defining "seller").
55. 557 S.W.2d at 81.
56. Krahmer, Commercial Transactions, Annual Survey of Texas Law, 37 Sw. L.J. 145,

150 (1983). See also TEX. Bus. & CoM. CODE ANN. §§ 2.102, 2.105 (Tex. UCC) (Vernon
1968) (explaining the scope of the UCC and defining goods).

57. See Humber v. Morton, 426 S.W.2d 554, 556 (Tex. 1968); Holifield v. Coronado
Bldg., Inc., 594 S.W.2d 214, 216 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ) (both
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ton,58 the plaintiff Humber charged Morton with breach of an im-
plied warranty, claiming that due to poor construction of the
fireplace and chimney, the house caught fire and was partially
burned.59 Morton, the builder and seller, defended on the basis that
the doctrine of caveat emptor applied to all sales of real estate, and
therefore, he was not liable.60 The court discussed at length the
trend in Texas, as well as other jurisdictions, to abandon the theory
of caveat emptor.6' Due to the harshness of that rule, the trend is
toward finding vendor-builders accountable for the quality of their
work.6" Specifically, the court stated that "'[b]y offering the (new)
house for sale as a new and complete structure [the builder-vendor]
impliedly warrant[s] that it was properly constructed and of good
material .. ,-63 Citing Humber, a Texas court of civil appeals
reached a similar conclusion in Holield v. Coronado Building, Inc. 6
In Holioeld the plaintiff, seeking relief under section 17.50(a)(2) of
the DTPA,65 sued the vendor-builder because his roof leaked and
caused property damage.66 The court granted relief for the plaintiff,
stating that "the builder of a new home implicitly warrants that
'[the] house [is] constructed in a good, workmanlike manner and
suitable for human habitation.' "67 Public policy considerations
seem to be the basis for finding implied warranties applicable to
new homes. 68 The economic loss that could result if a warranty was
not found and the improbability that a buyer could ascertain a de-
fect before the sale make the finding of implied warranties logical
and just.69 Thus, implied warranties on the sale of new homes stem

holding that there was an implied warranty from the builder that the house was constructed
in a good workmanlike manner and was suitable for human habitation).

58. 426 S.W.2d 554 (Tex. 1968).
59. Id at 554.
60. Id. Morton also attempted to discharge liability on the grounds that an independ-

ent contractor had constructed the fireplace. Id The court held that it was irrational to
distinguish between a builder who uses servants and one who employs independent contrac-
tors. Id at 561.

61. Id. at 557-61.
62. Id. at 561.
63. id. at 558 (quoting Loma Vista Dev. Co. v. Johnson, 177 S.W.2d 225, 227 (Tex.

Civ. App.-San Antonio 1943), rev'd on other grounds, 180 S.W.2d 922 (Tex. 1944)).
64. 594 S.W.2d 214 (Tex. Civ. App.-Houston [14th Dist.] 1980, no writ).
65. TEX..Bus. & COM. CODE ANN. § 17.50(a)(2) (Vernon Supp. 1984).
66. 594 S.W.2d at 214-15.
67. Id at 216 (quoting Humber v. Morton, 426 S.W.2d 554, 555 (Tex. 1968)).
68. See 426 S.W.2d at 561.
69. See id.
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from Texas common law rather than any code provisions.7"
Texas courts have consistently held that no implied warranty

exists in the sale of used goods.7' A frequently cited case in this area
is Chaq Oil Co. v. Gardner Machinery Corp. 72 In Chaq Oil the plain-
tiff bought a used crawler-tractor from the defendant and sued to
recover the cost of extensive repairs that Chaq had to make.73 The
court reasoned that because section 2.314 of the UCC14 did not spe-
cifically mention used goods, pre-code common law would apply75

in cases involving the sale of used goods. 76 Under Texas pre-code
law, no implied warranty of merchantability was recognized when
goods were purchased with the knowledge that they were used or
secondhand.77 In later decisions concerning used goods, courts cited
Chaq as controlling and reached similar decisions. 78 Because war-
ranties are not created by the DTPA, but must be created indepen-
dently of it, no recovery was available to these plaintiffs under the
DTPA.79

C. No Implied Warranty on Used Goods

Plaintiffs who were not the first purchasers of houses fared no
better in Texas courts than did owners of used goods.80 In Cheney v.

70. Id.
71. Eg., Bunting v. Fodor, 586 S.W.2d 144, 146 (Tex. Civ. App.-Houston [1st Dist.]

1979, no writ); Valley Datsun v. Martinez, 578 S.W.2d 485, 489 (Tex. Civ. App-Corpus
Christi 1979, no writ); Chaq Oil Co. v. Gardner Mach. Corp., 500 S.W.2d 877, 878 (Tex.
Civ. App.-Houston [14th Dist.] 1973, no writ).

72. 500 S.W.2d 877 (Tex. Civ. App.-Houston [14th Dist.] 1973, no writ).
73. Id. at 877-78.
74. TEX. Bus. & COM. CODE ANN. § 2.314 (Tex. UCC) (Vernon 1968).
75. See id. § 1.103 (supplemental bodies of law apply when not displaced by particular

provisions of the UCC).
76. 500 S.W.2d at 878.
77. Id See also Norvell-Wilder Supply Co. v. Richardson, 300 S.W.2d 773, 775 (Tex.

Civ. App.-El Paso 1957, writ ref d n.r.e.) (no implied warranty on used drill pipe); Ameri-
can Soda Fountain Co. v. Palace Drug Store, 245 S.W. 1032, 1033 (Tex. Civ. App.-Austin
1922, no writ) (no implied warranty on used soda fountain).

78. See Bunting v. Fodor, 586 S.W.2d 144, 146 (Tex. Civ. App.-Houston [1st Dist.]
1979, no writ) (no warranty on used short block that dealer installed in buyer's car); Valley
Datsun v. Martinez, 578 S.W.2d 485, 489 (Tex. Civ. App-Corpus Christi 1979, no writ)
(implied warranty not found on used automobile).

79. See cases cited supra note 78.
80. See Thornton Homes, Inc. v. Greiner, 619 S.W.2d 8, 9 (Tex. Civ. App.-Eastland

1981, no writ); Cheney v. Parks, 605 S.W.2d 640, 642 (Tex. Civ. App.-Houston [1st Dist.]
1980, writ refd n.r.e.) (both holding that there was no implied warranty on a used home).

1984]
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Parks,8' the court again cited Chaq Oil and held that there was no
implied warranty on used dwellings.82 According to the court, a
buyer of a used house takes it "subject to wear and tear of use just as
does the buyer of a used automobile."83 Where no warranty existed,
the DTPA was inapplicable. 84 A similar decision was reached in
Thornton Homes, Inc. v. Greiner.85 The second purchasers of a two-
year-old house sought to recover under the DTPA against Thornton
Homes, the original seller, when the purchasers discovered that the
fireplace was defectively constructed.86 Stating that there was "'no
implied warranty that used goods are fit for the purpose for which
they are purchased,' "87 the court concluded that the purchasers
were unable to plead a claim for relief under the DTPA.88

II. GUPTA v. RITTER HOMES, INC.

In Gupta v. Ritter Homes, Inc. ,89 the second owner of a home
sued the builder for damages to the house caused by excessive set-
tling of the foundation.90 Gupta sought relief on the theory of im-
plied warranty under the DTPA.9' The Texas Supreme Court ruled
that the implied warranty that the house was constructed in a work-
manlike manner and was fit for habitation extends to subsequent
purchasers as well as to first owners.92 The court limited the war-
ranty to those defects "not discoverable by a reasonably prudent in-
spection of the building at the time of the sale." 93

By finding an implied warranty from a vendor-builder on a
used house, the court expressly overruled Thornton Homes and ex-
plained that the liability of a vendor-builder is not limited merely
because the house is used. 94 Referring to Humber v. Morton, the

81. 605 S.W.2d 640 (Tex. Civ. App.-Houston [1st Dist.] 1980, writ refd n.r.e.).
82. Id at 642.
83. Id
84. Id.
85. 619 S.W.2d 8 (Tex. Civ. App.-Eastland 1981, no writ).
86. Id. at 9.
87. Id. (quoting Cheney v. Parks, 605 S.W.2d 640, 642 (Tex. Civ. App.-Houston [1st

Dist.] 1980, writ ref d n.r.e.)).
88. 619 S.W.2d at 9.
89. 646 S.W.2d 168 (Tex. 1983).
90. Id. at 168.
91. Id
92. Id at 169. However, the court rejected the plaintiffs theory of recovery under the

UCC, reaffirming that the UCC does not apply to sales of realty. Id. at 168.
93. Id. at 169.
94. Id.

[Vol. 15:721
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court reasoned that the same public policy reasons for finding an
implied warranty on a new home applied in cases involving used
homes.96 For example, the economic burden of a defect would be
just as great on a subsequent purchaser as it would be on the first
purchaser. 97 Noting this rationale, the court rejected the defendant
builder's contention that the contract action of implied warranty
should fail for lack of privity, 98 concluding that the implied war-
ranty was implicit in the contract with the first owner and was auto-
matically assigned to the subsequent purchaser.99

The concurring opinion expressly recognized that a new cause
of action had been created, and therefore, some guidelines needed
to be established.' °° It stressed that the implied warranty was lim-
ited to defects not discoverable before the sale.'' Finally, in his
concurrence, Justice Spears made it clear that the builders still have
the traditional contract defenses available to them, such as that a
defect was not the result of original structural flaws.' 02

The court did not expressly approve those cases that held that
privity was unnecessary in actions for property damage. 0 3 It simply
suggested that the extension of the warranty to the subsequent pur-
chaser in effect created privity with the vendor-builder. " The deci-
sion did affirm three established theories. By not discussing the
issue, the Gupta court impliedly reaffirmed its holding in Cameron v.
Terrell & Garrett, Inc. 105 as to how one qualifies as a consumer

95. 426 S.W.2d 554 (Tex. 1968). See supra notes 58-63 and accompanying text for a
discussion of Humber.

96. 646 S.W.2d at 169.
97. Id. Other reasons advanced by the court for the holding were:
(1) a builder should be in business to construct buildings free of latent defects;
(2) the buyer cannot, by reasonable inspection or examination, discern such
defects;
(3) the buyer cannot normally rely on his own judgment in such matters;
(4) in view of the circumstances and the relations of the parties, the buyer is
deemed to have relied on the builder; and
(5) the builder is the only one who has or could have had knowledge of the man-
ner in which the building was built.

Id.
98. Id
99. Id.

100. Id at 170 (Spears, J., concurring).
101. Id
102. Id
103. Id. at 169.
104. Id.
105. 618 S.W.2d 535, 539 (Tex. 1981).

19841 729-
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under the DTPA. °6 Secondly, the court approved its holding in
Humber that, under common law, a builder impliedly warrants that
a structure is properly constructed and fit for habitation. 107 Gupta
merely expanded that holding, making it applicable in cases of used
homes also.0 8 Finally, Gupta reaffirms numerous prior decisions
that had interpreted the DTPA as a remedy, but not as a creator of
warranties. 09 Thus, after finding the existence of a warranty, the
court remanded the case for trial to determine whether a breach had
occurred, in which case the DTPA would be the proper source for a
remedy. "'

Despite these affirmations of prior Texas law, the specific hold-
ing in Gupta is also an express overruling of other Texas law. It had
long been an established rule in Texas that no warranties of fitness
or merchantability existed on used goods when the buyer knew they
were used."' This same principle had been applied to used
homes. 12 The Texas Supreme Court took an overdue step in over-
turning at least the prior Texas law concerning the existence of im-
plied warranties on used houses." 3 The trend in consumer law has
been to hold builders and manufacturers responsible for the quality
of their work.' '4 It would be irrational to hold that the builder war-
rants his work to a first purchaser but cannot be liable to subsequent

106. TEX. Bus. & CoM. CODE ANN. § 17.45(4) (Vernon Supp. 1984).
107. 646 S.W.2d at 169.
108. Id
109. Eg., Cheney v. Parks, 605 S.W.2d 640, 642 (Tex. Civ. App.-Houston [1st Dist.]

1980, writ refd n.r.e.); Bunting v. Fodor, 586 S.W.2d 144, 145 (Tex. Civ. App.-Houston [1st
Dist.] 1979, no writ).

110. 646 S.W.2d at 169. The Gupta court impliedly affirmed a court of appeals interpre-
tation of the definition of goods in § 17.45 of the DTPA. The Gupta court saw no distinction
in the Act between new and used goods. It held that recovery was available under the Act if
an existing implied warranty on a used good was breached. Bunting v. Fodor, 586 S.W.2d
144, 145 (Tex. Civ. App.-Houston [1st Dist.] 1979, no writ).

11. See, e.g., Mid Continent Aircraft Corp. v. Curry County Spraying Serv., Inc., 572
S.W.2d 308, 313 (Tex. 1978) (no warranty of fitness on used airplane buyer bought "as is");
Bunting v. Fodor, 586 S.W.2d 144, 146 (Tex. Civ. App.-Houston [ist Dist.] 1979, no writ)
(no implied warranty on used short block); Valley Datsun v. Martinez, 578 S.W.2d 485, 489
(Tex. Civ. App.-Corpus Christi 1979, no writ) (no implied warranty on used car); Chaq Oil
Co. v. Gardner Mach. Corp., 500 S.W.2d 877, 878 (Tex. Civ. App.-Houston [14th Dist.]
1973, no writ) (suit on used crawler-tractor); Holley v. Central Auto Parts, 347 S.W.2d 341,
343 (Tex. Civ. App.-Austin 1961, writ refd n.r.e.) (no implied warranty on used rim).

112. See, e.g., Thornton Homes, Inc. v. Greiner, 619 S.W.2d 8, 9 (Tex. Civ. App.-
Eastland 1981, no writ); Cheney v. Parks, 605 S.W.2d 640, 642 (Tex. Civ. App.-Houston
[ist Dist.] 1980, writ ref'd n.r.e.).

113. 646 S.W.2d at 169. See Krahmer, supra note 56, at 151.
114. See 426 S.W.2d at 558, and cases cited therein.
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purchasers." 5 As the Gupta opinion points out, the effect of a defect
in construction is as great a burden on subsequent purchasers as it is
on the original buyer." 6

III. AFTERMATH OF GuPTA V. RITTER HOMES, INC.

A. Possible Extension of Implied Warranties to Other Used Items

While overruling some prior law," 7 Gupta expands the com-
mon-law idea that a vendor-builder warrants a home he con-
structs. 1 18 That warranty now extends to subsequent purchasers.' 19

It is not apparent whether the same warranties will be extended on
other used goods. It seems, however, that the public policy reasons
which warrant application to a used home2 0 could easily apply to
other used items as well. Builders should certainly be encouraged to
offer only quality items for sale.' 2' In fact, it could very well be that
Chaq Oil Co. v. Gardner Machinery Corp. 122 and the cases relying on
it that refused to extend implied warranties to used goods were de-
cided contrary to the intent of the UCC. 123

The court in Chaq Oil examined section 2.314 of the code 2 4

and then decided that pre-code law applied. 25 Section 2.314 itself
makes no distinction between new and used goods. 126 In fact, com-
ment three of that section states that used goods carry such "obliga-
tion as is appropriate to such goods for that is their contract

115. See Krahmer, supra note 56, at 151 n.54. "Subsequent sales sometimes occur while
goods are still, for all practical purposes, new goods." Id

116. Id. In cases involving used homes, the economic effect of the defect is particularly
persuasive. While the effects of defects in other types of used goods can cause inconvenience
and economic loss, the effect of a defect in a home can be overpowering. The purchase of a
home is often the single largest expenditure a buyer makes.

117. There were previously no implied warranties on used homes. See Thornton
Homes, Inc. v. Greiner, 619 S.W.2d 8, 9 (Tex. Civ. App.-Eastland 1981, no writ); Cheney v.
Parks, 605 S.W.2d 640, 642 (Tex. Civ. App.-Houston [1st Dist.] 1979, no writ).

118. See Humber v. Morton, 426 S.W.2d 554, 561 (Tex. 1968).
119. 646 SW.2d 168, 169 (Tex. 1983). The majority makes it clear that Cheney is distin-

guishable, and liability is not extended to nonbuilder previous owners. Id.
120. See supra note 98 and accompanying text.
121. 646 S.W.2d at 169.
122. 500 S.W.2d 877 (Tex. Civ. App.-Houston [14th Dist.] 1973, no writ).
123. Krahmer, supra note 56, at 151.
124. TEX. Bus. & CoM. CODE ANN. § 2.314 (Tex. UCC) (Vernon 1968), quoted supra in

note 5 i.
125. 500 S.W.2d at 878.
126. TEX. Bus. & COM. CODE ANN. § 2.314 (Tex. UCC) (Vernon 1968), quoted supra in

note 51.
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description."'' 27  Warranties on used goods should obviously be
more limited than those on new goods, 2 8 but nothing in section
2.314 indicates that there can be no implied warranties whatsoever
on used goods. 129 Other states have interpreted section 2.314 as es-
tablishing implied warranties on used goods and replacing pre-code
law. 30 The Texas Supreme Court seemed to consider this interpre-
tation once, but failed to rule on it.13 ' Hopefully, its recognition of
implied warranties on used homes will lead it to do the same where
used goods are concerned. 32 Should this occur, the effects of Gupta
would be much greater and more beneficial to buyers. Subsequent
purchasers would have a just remedy when defective goods are sold
to them, especially in cases which involve more durable goods.

B. Limitations on the Implied Warranties on Used Houses

Gupta was a case of first impression in Texas, and the Texas
Supreme Court created a new cause of action.' 33 Left to be decided,
probably on a case-by-case basis, is what limitations will be placed
on these implied warranties. Justice Spears, in his concurring opin-
ion, indicated that Texas courts should look to the decisions of other
states that had already recognized this cause of action for guidelines
and limitations. 34 A common requirement that other jurisdictions

127. TEX. Bus. & COM. CODE ANN. § 2.314, comment 3 (Tex. UCC) (Vernon 1968).
128. Krahmer, supra note 56, at 151.
129. Id Decisions subsequent to Chaq Oil simply cited it, rather than addressing the

public policy issues involved, or closely examining the language of § 2.314. See Bunting v.
Fodor, 586 S.W.2d 144, 146 (Tex. Civ. App.-Houston [Ist Dist.] 1979, no writ); Valley
Datsun v. Martinez, 578 S.W.2d 485, 489 (Tex. Civ. App.-Corpus Christi 1979, no writ);
Krahmer, supra note 56, at 151 n.55.

130. Krahmer, supra note 56, at 151. See Brown v. Hall, 221 So. 2d 454, 457 n. I (Fla.
Dist. Ct. App. 1969); Perry v. Lawson Ford Tractor Co., 613 P.2d 458, 462 (Okla. 1980);
Testo v. Russ Dunmire Oldsmobile, Inc., 16 Wash. App. 39, -, 554 P.2d 349, 353 (1976).

131. See Mid Continent Aircraft Corp. v. Curry County Spraying Serv., Inc., 572
S.W.2d 308, 313 (Tex. 1978). The court addressed the issue of whether an "as is" disclaimer
was effective in eliminating the implied warranties involved in the sale of the airplane. The
plane was used, and if the court believed that no warranties existed on used goods, there
would have been no need to address the disclaimer issue. Krahmer, supra note 12, at 199.

132. The Gupta decision did not change Texas' interpretation of § 2.314 of the UCC
because it involved a sale of realty. The UCC does not apply to sales of realty. Krahmer,
supra note 56, at 150.

133. 646 S.W.2d at 170 (Spears, J., concurring). An action for implied warranty on used
goods did not exist under Texas' common law.

134. Id Other states' decisions that recognize this cause of action are Blagg v. Fred
Hunt Co., 272 Ark. 185, -, 612 S.W.2d 321, 322 (1981); Redarowicz v. Ohlendorf, 92 II1. 2d
171, -, 441 N.E.2d 324, 330 (1982); Barnes v. Mac Brown & Co., 246 Ind. 227, -, 342
N.E.2d 619, 620 (1976); Elden v. Simmons, 631 P.2d 739, 741 (Okla. 1982); Terlinde v.
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have imposed is that the defect not be discoverable upon a reason-
able inspection. 135 It is quite reasonable to place some burden on
buyers to inspect a house to ascertain any visible defects and to re-
lease vendor-builders from liability when the buyer knows of the
defects before the sale.' 36

The period of time after the sale in which the warranty will be
extended is another unsettled issue in Texas. No court has set an
arbitrary time limit for the manifestation of defects. The common
holding is that the time limit is based on reasonableness, 37 and that
whether the warranty is still in effect when the breach occurs will be
determined in each case based on its own facts. 138 One considera-
tion is that defects often do not become apparent for a long period
of time after a house's construction, yet can still be attributed to the
builder.' 39 Finally, a defect must be latent before the builder is held
liable.' 4

0 Unquestionably, a builder cannot be liable when the
buyer has made substantial alterations to the home and defects re-
sult.'' Texas courts will likely approach future cases with these
same considerations in mind. Because the time and inspection fac-

Neely, 275 S.C. 395, -, 271 S.E.2d 768, 770 (1980); Moxley v. Laramie Builders, Inc., 600
P.2d 733, 735-36 (Wyo. 1979).

135. See Blagg v. Fred Hunt Co., 272 Ark. 185, -, 612 S.W.2d 321, 322 (1981); Barnes
v. Mac Brown & Co., 246 Ind. 227, -, 342 N.E.2d 619, 621 (1976); Moxley v. Laramie
Builders, Inc., 600 P.2d 733, 736 (Wyo. 1979).

136. The defects must become manifest after the sale. See Blagg v. Fred Hunt Co., 272
Ark. 185, -, 612 S.W.2d 321, 322 (1981); Barnes v. Mac Brown & Co., 246 Ind. 227, -, 342
N.E.2d 619, 621 (1976); Moxley v. Laramie Builders, Inc., 600 P.2d 733, 736 (Wyo. 1979).
What will be considered a sufficient inspection has not been determined. It would appear
that a visual inspection alone is reasonable and sufficient. A more extensive duty on the
buyer would nullify the intended benefits of the implied warranty. Buyers would have to
bear the burden and cost of an extensive inspection rather than the cost of repairs after a
defect was discovered after the sale where no warranty existed.

137. Redarowicz v. Ohlendorf, 92 I11. 2d 171, -, 441 N.E.2d 324, 331 (1982); Terlinde v.
Neely, 275 S.C. 395, -, 271 S.W.2d 768, 769 (1980).

138. Elden v. Simmons, 631 P.2d 739, 741 (Okla. 1982).

139. 646 S.W.2d at 170 (Spears, J., concurring). Justice Spears' recognition of the mobil-
ity of our society and the likelihood of a second sale before a defect appears is a realistic
consideration. Law should, after all, change as our society changes to correct inequities and
injustices. Id One case has gone so far as to indicate that the warranty will continue so
long as there is no substantial change in the condition of the building from the original sale.
Blagg v. Fred Hunt Co., 272 Ark. 185, -, 612 S.W.2d 321, 322 (1981).

140. See, e.g., Redarowicz v. Ohlendorf, 92 Ill. 2d 171, -, 441 N.E.2d 324, 331 (1982);
Blagg v. Fred Hunt Co., 272 Ark. 185,-, 612 S.W.2d 321, 322 (1981); Barnes v. Mac Brown
& Co., 246 Ind. 227, -, 342 N.E.2d 619, 621 (1976).

141. When a buyer's changes cannot be linked to a defect or are not likely be the cause
of it, his warranty should remain intact.
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tors are based on reasonableness, no arbitrary test can be formu-
lated. The presence of implied warranties on used goods will have
to be determined on a case-by-case basis.

IV. CONCLUSION

Gupta v. Ritter Homes, Inc. 142 created an implied warranty from
builders to subsequent purchasers of homes. The holding is narrow,
applying only to cases involving used houses. Its greater import will
be to possibly clear the way for implied warranties to be applied to
other used goods. The public policy reasons for the Gupta decision
should certainly point Texas courts toward that very result. Consid-
ering the large number of people who are subsequent purchasers of
homes, or who purchase other used goods, the ramifications of
Gupta could be substantial. It is a decision that could affect virtu-
ally every person, and its expansion, with limits, would be an im-
provement in Texas law.

Amy L. Ritchie

142. 646 S.W.2d 168 (Tex. 1983).
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