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I. INTRODUCTION

The Texas Workers' Compensation Act' provides for payment
to an employee2 for injuries sustained in the course of his employ-
ment regardless of any fault determination.3 The compensation, as
limited by statutory mandate,4 is the exclusive remedy of the em-
ployee against the employer.' In exchange for this limitation of po-
tential tort liabilities, the employer loses those common-law and
statutory defenses that may absolve him of liability.6 Absent from
the workers' compensation scheme, and therefore unavailable to the
employer, are defenses such as contributory negligence,7 the fellow
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1. TEX. REV. Civ. STAT. ANN. arts. 8306-8309 (Vernon 1967 & Supp. 1984).

2. Id. art. 8306, § 2.
3. Id § 1.
4. Id. § 3. The statute does not limit recovery against a negligent third party.
5. Id. § 3a. See infra text accompanying notes 57-62.
6. TEX. REV. Civ. STAT. ANN. art. 8306, § I (Vernon 1967).
7. Id. See infra text accompanying notes 33-37.
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servant doctrine,8 and assumption of risk.9 The employee, like the
employer, participates in an exchange, wherein he agrees to the stat-
utorily limited recovery and is completely relieved of the difficult
task of proving the employer's negligence.'0 This quidpro quo ar-
rangement emerged from an obvious need to protect the employee
in an industrialized workplace."

In 1973 Texas joined a growing majority of states by enacting a
comparative fault statute 2 in an effort to deal with the harsh and
often inequitable doctrine of contributory negligence.' 3 The Texas
statute provides for a method of damage allocation among all par-
ties concerned according to percentages of fault as determined by
the jury.'4 A conflict arises, however, when the doctrines of work-
ers' compensation and comparative fault interact. When both the
employer and a third party are potentially liable under general tort
principles for injuries sustained by the employee, but the employer's
liability is limited to statutory workers' compensation benefits, the
question arises as to who must bear the burden of excess liability
beyond the statutory limit. The principles of comparative negli-
gence dictate that the third party should not be required to pay for
any negligence but his own; with limited liability on the part of the
employer, however, an absolute application of comparative fault
may act to deny the injured employee full compensation from a suc-
cessful tort action. This article focuses on the need for and develop-
ment of both workers' compensation and comparative negligence
principles, the conflicts created by the interaction of the two princi-
ples, and various jurisdictions' approaches to these conflicts. The
authors then suggest a proposal that will keep both doctrines intact
and resolve conflicts that arise when an employee, employer, and
third party are involved in a single products liability cause of action.

8. TEX. REV. CIv. STAT. ANN. art. 8306, § I (Vernon 1967). See infra text accompa-
nying notes 26-29.

9. TEX. REV. CIv. STAT. ANN. art. 8306, § 1 (Vernon 1967). See infra notes 30-32 and
accompanying text.

10. See TEX. REV. CIv. STAT. ANN. art. 8306, § I (Vernon 1967).
11. See infra notes 15-40 and accompanying text.
12. TEx. REV. CIv. STAT. ANN. art. 2212a (Vernon Supp. 1984). See infra note 34 for a

list of those jurisdictions that have enacted comparative negligence statutes.
13. See TEX. REV. CIv. STAT. ANNmr. art. 2212a, § I (Vernon Supp. 1984).
14. Id. §§ 1, 2. See infra notes 112-41 and accompanying text.
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II. WORKERS' COMPENSATION

A. Historical Development

Prior to the enactment of workers' compensation legislation,
most workplace injuries went virtually uncompensated. 5 An early
study of job-related injuries showed that of all those reported: (1)
16.81% were caused by the negligence or fault of the employer; (2)
4.66% were caused by a combination of employer-employee negli-
gence; (3) 5.28% were caused by fellow servant negligence; (4) 2.31%
were caused by acts of God; (5) 28.89% were caused by the negli-
gence of the injured employee; and (6) 42.05% were caused by in-
evitable accidents. 6 Based on these figures and the liberal
availability of common-law and statutory defenses, and without
even considering the difficulties of proof and the practical reluctance
of employees to sue their employers,' 7 the employee was remediless
in over eighty-three percent of all injuries incurred on the job.' 8

With the industrialization of western society, successful em-
ployee causes of action became even more clearly defined. Dean
Prosser categorized five varieties of common-law duties owed by the
employer to the employee:

(1) The duty to provide a safe place to work;
(2) The duty to provide safe appliances, tools, and equipment for
the work;

15. See Boggs v. Blue Diamond Coal Co., 590 F.2d 655, 658-59 (6th Cir.), cert. denied,
444 U.S. 836 (1979); Lumberman's Reciprocal Ass'n v. Behnken, 226 S.W. 154, 156 (Tex.
Civ. App.-Galveston 1920), afl'd, 112 Tex. 103, 246 S.W. 72 (1922); W. PROSSER, HAND-
BOOK OF THE LAW OF TORTS 530 (4th ed. 1971); Larson, The Nature and Origins of Work-
men's Compensation, 37 CORNELL L.Q. 206, 224-25 (1952).

16. See Larson, supra note 15, at 224. The reported results were part of a 1907 German
study on job related injuries.

17. The common-law defense of contributory negligence would bar recovery in
number 2 above, see infra text accompanying notes 33-37, the fellow servant doctrine in
number 3, see infra notes 27-28 and accompanying text; and numbers 4, 5, and 6 would be
noncompensable because of no negligence on the part of the employer. See, e.g., Armour v.
Hahn, 111 U.S. 313, 318 (1884); J. Weingarten, Inc. v. Sandefer, 490 S.W.2d 941, 944 (Tex.
Civ. App.-Beaumont 1973, writ ref'd n.r.e.); Larson, supra note 15, at 224-25.

18. See Larson, supra note 15, at 225. See also Boggs v. Blue Diamond Coal Co., 590
"F.2d 655, 658-59 (6th Cir.) (employee recovers in less than 25% of all cases), cert. denied, 444
U.S. 836 (1979); Lumbermen's Reciprocal Ass'n v. Behnken, 226 S.W. 154, 156 (Tex. Civ.
App.--Galveston 1920) (no recovery in 80% of all cases), af 'd, 112 Tex. 103, 246 S.W. 72
(1922); W. PROSSER & J. WADE, CASES AND MATERIALS ON TORTS 619 (5th ed. 1971). See
generally W. PROSSER, supra note 15, at 530 (discussing the statutory development of work-
ers' compensation); Mitchell, Products Liability, Workmen's Compensation, and the Industrial
Accident, 14 DUQ. L. REv. 349, 349-51 (1976) (in early common law workplace injuries went
virtually remediless).
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(3) The duty to give warning of dangers of which the employee
might reasonably be expected to remain ignorant;
(4) The duty to provide a sufficient number of suitable fellow
servants; and
(5) The duty to promulgate and enforce rules for the conduct of
employees which would make the work safe. 9

These were the only five duties upon which a successful negligence
action could be founded.: ° The employee was held to have waived
any cause of action for work-related injuries not based on one of
these enumerated duties.2 '

Additionally, several defenses also existed to help the employer
prevail in a pre-workers' compensation statute suit.22 The primary
defenses that acted as a bar to recovery included the fellow servant
rule,23 the assumption of risk doctrine, 24 and the doctrine of contrib-
utory negligence. 25 Dean Prosser referred to these defenses as the
"unholy trinity" of common-law defenses that all too often left an
injured employee completely bereft of any legal recourse.26

19. W. PROSSER, supra note 15, at 526.
20. Id.
21. Id at 527. It is outside the scope of this article to explore the historical underpin-

nings of workers' compensation in the English context. For an insightful look into early
development of workers' compensation, see Epstein, The Historical Origins and Economic
Structure of Workers' Compensation Law, 16 GA. L. REV. 775 (1982).

22. See W. DODD, ADMINISTRATION OF WORKERS COMPENSATION 235 (1936); H.
SOMERS & A. SOMERS, WORKMEN'S COMPENSATION: PREVENTION, INSURANCE, AND REHA-

BILITATION OF OCCUPATIONAL DISABILITY 18 (1954). But see Britt v. Suckle, 453 F. Supp.
987, 993-94 (E.D. Tex. 1978) (construing art. 8306, §§ 1, 4 as disallowing the common-law
defenses of fellow servant, assumption of risk, and contributory negligence in a suit by

employee).
23. See, e.g., Hough v. Railway Co., 100 U.S. 213, 215-16 (1879); Cactus Drilling Co. v.

Williams, 525 S.W.2d 902, 910 (Tex. Civ. App.-Amarillo 1975, writ refd n.r.e.). See also
Weisgall, Products Liability in the Workplace: The Effect of Workers' Compensation on the
Rights andLiabilities of Third Parties, 1977 WIs. L. REV. 1035, 1039 n. 15 (announcing fellow
servant rule which absolves employer of liability absent statute or express contract); Com-
ment, Manufacturer's Liability as a Dual Capacity ofan Employer, 12 AKRON L. REV. 747,
748 (1979) (identifying fellow servant rule as an affirmative defense); Comment, A Critique
0fthe Justiflcations for Employee Suits in Strict Products Liability Against Third-Party Manu-

facturers, 25 UCLA L. REV. 125, 131 n.27 (1977) (discussing fellow servant rule).
24. See Kroger Co. v. Cellan, 560 S.W.2d 505, 508 (Tex. Civ. App.-Tyler 1977, writ

refd n.r.e.). See also Mitchell, supra note 18, at 350 (discussing assumption of risk by
employee).

25. See Parrott v. Garcia, 436 S.W.2d 897, 901 (Tex. 1969); A.B.C. Stores, Inc. v. Tay-
lor, 136 Tex. 89, 90, 148 S.W.2d 392, 393 (1941). See also Bohlen, Contributory Negligence,
21 HARV. L. REV. 233 (1908) (an extensive discussion of the early common-law doctrine).

26. W. PROSSER, supra note 15, at 526-27. See also Comment, Workers' Compensation.
Dual Capacity in Texas-When the Employer "Wears Two Hats", 34 BAYLOR L. REV. 473,
475 (1982) (discussing Prosser's "unholy trinity").
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The premise of the fellow servant doctrine is that if a co-
worker's negligence causes the employee's injury, the employee is
precluded from recovery against the employer.27 Allowing the em-
ployer to escape liability in this manner constitutes a clear judicial
exception to the doctrine of respondeat superior.28 The fellow ser-
vant rule has thus been viewed as a product of policy considera-
tions, general expediency, and promotion of the public welfare.29

The second defense, the assumption of risk doctrine,3 ° involves
employees working in known hazardous conditions. Today the ef-
fects of assumption of risk are mitigated by comparative negligence
statutes, but under common-law standards it acted as a complete bar
to recovery. 3' In light of the fact that at the turn of the century
workers were plentiful and jobs were few, employees were forced to
accept positions that involved hazardous working conditions. Thus,
some question existed as to the viability of assumption of risk in
industrial accidents. Nevertheless, assumption of risk became
firmly entrenched in American jurisprudence as a complete bar to
recovery.

3 2

The final common-law defense available to employers was the
doctrine of contributory negligence.33 While most states have now
enacted comparative negligence statutes34 and expressly abolished

27. Apparently the fellow servant doctrine first appeared in an American decision in
the case of Farwell v. Boston & Worchester R.R. Corp., 45 Mass. (3 Met.) 49, 52 (1842).
Farwell cites the English case of Priestly v. Fowler, 150 Eng. Rep. 1030 (1837) as the founda-
tion of the fellow servant rule. See generally Tarpley & Jagmin, Worker's Compensation.
Third Party Actions Against Employers Under Comparative Causation, 47 J. AIR L. & COM.
187, 190-91 (1982) (discussing Priestly); Comment, supra note 26, at 475 n. 17 (stating Priestly
was incorporated into the common law of the United States in Farwell).

28. Respondeat superior is a tort theory that holds the master liable for the wrongful
acts of his servant. See Burger Chef Systems, Inc. v. Govro, 407 F.2d 921, 925 (8th Cir.
1969); Shell Petroleum Corp. v. Magnolia Pipe Line Co., 85 S.W.2d 829, 832 (Tex. Civ.
App.-Waco 1935, writ dism'd).

29. See, e.g., Larson, supra note 15, at 223.
30. See supra text accompanying note 24. The assumption of risk doctrine states that

"[a] plaintiff who voluntarily assumes a risk of harm arising from the negligent or reckless
conduct of the defendant cannot recover for such harm." RESTATEMENT (SECOND) OF
TORTS § 496A (1965).

31. See Thierry v. Oswell, 212 Ala. 418, -, 102 So. 903, 905-06 (1925); Carver v. Min-
neapolis & St. L.R. Co., 120 Iowa 346, -, 94 N.W. 862, 863-64 (1903); Hogan v. Metropoli-
tan Bldg. Co., 120 Wash. 82, -, 206 P. 959, 959-60 (1922).

32. See, e.g., Wager v. White Star Candy Co., 217 A.D. 316, 217 N.Y.S. 173, 175 (1926)
(assumption of risk precluded recovery by employee contracting tuberculosis in sewage-fil-
led cellar).

33. See supra text accompanying note 25.
34. The following 32 states, Puerto Rico, and the Virgin Islands have legislatively
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the historical absolute defense of contributory negligence, 35 prior to
the implementation of workers' compensation laws this was not the
case. Contributory negligence is that conduct by a plaintiff that falls
below the standard to which he is legally required to conform for his
own protection. 36 In the workers' compensation context, if the em-
ployee failed to exercise the degree of care of a reasonably prudent
person in the same or similar circumstances, even if his conduct con-
tributed only slightly to the cause of injury, contributory negligence
acted as a total bar to recovery.37

adopted some form of comparative negligence: Arkansas: ARK. STAT. ANN. §§ 27-1763 to -
1765 (1979); Colorado: COLO. REV. STAT. § 13-21-111 (1973 & Supp. 1983); Connecticut:
CONN. GEN. STAT. ANN. § 52-572h, -5720o (West Supp. 1984); Georgia: GA. CODE ANN.
§ 105-603 (Supp. 1982); Hawaii: HAWAII REV. STAT. § 663-31 (1976); Idaho: IDAHO CODE
§§ 6-801 to -806 (1979); Indiana: IND. CODE ANN. §§ 34-4-33-1 to -8 (Burns Supp. 1983);
Kansas: KAN. STAT, ANN. § 60-258a, -258b (1976); Louisiana: LA. Civ. CODE ANN art. 2323
(West Supp. 1983); Maine: ME. REV. STAT. ANN. tit. 14, § 156 (1980); Massachusetts: MASS.
GEN. LAWS ANN. ch. 231, § 85 (West Supp. 1983-1984); Minnesota: MINN. STAT. ANN.
§ 604.01 (West Supp. 1984); Mississippi: Miss. CODE ANN. § 11-7-15 (1972); Montana:
MONT. CODE ANN. §§ 27-1-702, 27-1-703 (1983); Nebraska: NEB. REV. STAT. § 25-1151
(1979); Nevada: NEV. REV. STAT. § 41-141 (1979); New Hampshire: N.H. REV. STAT. ANN.
§ 507.7-a (Supp. 1983); New Jersey: N.J. STAT. ANN. §§ 2A:15-5.1 to -5.3 (West Supp. 1983-
1984); New York: N.Y. CIv. PRAC. LAW §§ 1411-1413 (McKinney 1976); North Dakota:
N.D. CENT. CODE § 9-10-07 (1975); Ohio: OHIO REV. CODE ANN. § 2315.19 (Page 1982);
Oklahoma: OKLA. STAT. ANN. tit. 23, §§ 13-14 (West Supp. 1983-1984); Oregon: OR. REV.
STAT. §§ 18.470, .475, .485, .490 (1979); Pennsylvania: PA. STAT. ANN. tit. 42, § 7102A (Pur-
don Supp. 1983); Puerto Rico: P.R. LAWS ANN. tit. 31, § 5141 (Supp. 1982); Rhode Island:
R.I. GEN. LAWS § 9-20-4, -4.1 (Supp. 1983); South Dakota: S.D. CODIFIED LAWS ANN. § 20-
9-2 (1979); Texas: TEX. REV. Ctv. STAT. ANN. art. 2212a (Vernon Supp. 1984); Utah: UTAH
CODE ANN. §§ 78-27-37, -38, -41 (1977); Vermont: VT. STAT. ANN. tit. 12, § 1036 (1973);
Virgin Islands: V.I. CODE ANN. tit. 5, § 1451 (Supp. 1982); Washington: WASH. REV. CODE

ANN. § 4.22.0054.22.920 (Supp. 1983-1984); Wisconsin: WIs. STAT. ANN. § 895.045 (West
1983); Wyoming: Wyo. STAT. § I-1-109 (1977). The following nine states have judicially
adopted some form of comparative negligence: Alaska: Kaatz v. State, 540 P.2d 1037
(Alaska 1975); California: Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal.
Rptr. 858 (1975); Florida: Hoffman v. Jones, 280 So. 2d 431 (Fla. 1973); Illinois: Alvis v.
Ribar, 85 Ill. 2d 1, 421 N.E.2d 886 (1981); Iowa: Goetzman v. Wichen, 327 N.W.2d 742
(Iowa 1982); Michigan: Placek v. City of Sterling Heights, 405 Mich. 638, 275 N.W.2d 511
(1979); Missouri: Gustafson v. Benda, 661 S.W.2d I 1 (Mo. 1983) (en banc); New Mexico:
Scott v. Rizzo, 96 N.M. 682, 634 P.2d 1234 (1981); West Virginia: Bradley v. Appalachian
Power Co., 256 S.E.2d 879 (W. Va. 1979).

35. See, e.g., TEX. REV. CIv. STAT. ANN. art. 2212a (Vernon Supp. 1984). See also
supra note 34 (listing statutes that indicate abolishment of the contributory negligence
doctrine).

36. Li v. Yellow Cab Co., 13 Cal. 3d 804, -, 532 P.2d 1226, 1230, 119 Cal. Rptr. 854,
864 (1975); Honaker v. Crutchfield, 247 Ky. 495, -, 57 S.W.2d 502, 504 (1933). See also 2
F. HARPER & F. JAMES, THE LAW OF TORTS § 22.3, at 1207 (1956) (chastising contributory
negligence).

37. Linde v. Welch, 95 Ill. App. 581, -, 420 N.E.2d 490, 492 (1981); Roberts v. Tiny
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Thus, the common-law system did not afford an adequate
method of recovery for the injured worker. In addition, the injured
employee was bridled with substantial attorney fees, legal costs, and
court delays which further hindered possible compensation. 38 These
burdens meant that any litigated recovery was minimal at best or
forced the employee to settle for less than his damages sustained due
to economic considerations.3 9 As a result, employers were not moti-
vated to improve industrial working conditions.'

B. Legislative Development of Workers' Compensation Statutes

In almost every state prior to 1908, employee recovery for inju-
ries sustained in the workplace was governed by the common law.4'
The inherent deficiencies of the common-law system 42 led reformists
to enact workers' compensation statutes to secure effective and expe-
dient recovery for employee injuries.4 3 Many theories have been of-
fered as to the objectives of workers' compensation; 44 the authors
believe that the dominant intent of legislators is the compensation of
injured workers without undue burden on the employers. In 1908
twenty-six states had employer liability acts. 45 Many of these stat-
utes abrogated the fellow servant doctrine, and most modified or

Tim Thrifty Check, 367 So. 2d 64, 66 (La. Ct. App. 1979); Chandler v. Mattox, 544 S.W.2d
85, 85 (Mo. Ct. App. 1976).

38. W. PROSSER, supra note 15, at 530.
39. Id
40. Id.
41. C. WILLIAMS, JR. & P. BARTH, COMPENDIUM ON WORKMEN'S COMPENSATION 11

(1973) [hereinafter cited as COMPENDIUM].
42. It has been suggested that common-law doctrines became obsolete with the advent

of modem industrialization. COMPENDIUM, supra note 41, at 11; Brodie, The Adequacy of
Workmen s Compensation as Social Insurance: 4 Review of Developments and Proposals,
1963 Wis. L. REV. 57, 58.

43. See COMPENDIUM, supra note 41, at 13; The Report of the National Commission
on State Workmen's Compensation Laws 34 (1972) [hereinafter cited as Report]. See also
H. SOMERS & A. SOMERS, supra note 22, at 21-26 (analyzing the push for workers' compen-
sation legislation).

44. See H. SOMERS & A. SOMERS, supra note 22, at 27-28. Six objectives of workers'
compensation are offered, including: (1) predetermined, adequate, and prompt benefits; (2)
elimination of wasteful litigation and legal fees; (3) certainty of payment; (4) promotion of
safety and health activities; (5) lowering overhead ratios; and (6) assurance of medical serv-
ices and rehabilitation. 1d. The National Commission on State Workmen's Compensation
Laws lists five, including: (1) broad coverage of employees and work-related injuries and
diseases; (2) substantial protection against interruption of income; (3) provision of sufficient
medical care and rehabilitation services; (4) encouragement of safety; and (5) an effective
system for delivery of the benefits and services. Report, supra note 43, at 35.

45. Texas was not one of them. COMPENDIUM, supra note 41, at 13.
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eliminated contributory negligence and assumption of risk as abso-
lute defenses.46 The federal government then enacted the Federal
Employers' Liability Act of 1908 (FELA)47 which covered all em-
ployees of common carriers who were engaged in interstate and for-
eign commerce.48 The FELA contained most of the advanced
features of current state compensation laws49 and provided that con-
tributory negligence on the part of the injured worker would only
serve to mitigate damages rather than act as a total bar to recov-
ery.5 0 One of the most important aspects of the FELA is the
message that it sent to state legislatures;5 due to the federal statute,
widespread attention was focused on the plight of workers, leading
to local legislative action. 2 By 1949 every state had enacted work-
ers' compensation statutes.5 3 Even American Samoa, Guam, the
District of Columbia, and the Virgin Islands now have some sort of
compensatory scheme. 4 Additionally, United States government
employees are covered under the Federal Employees' Compensa-
tion Act,55 and maritime workers are covered under the Longshore-
men's and Harbor Workers' Compensation Act.5 6

C. Texas Workers' Compensation

The purpose behind the Texas Workers' Compensation Act57 is
well established-to compensate an injured employee for his loss of

46. Id.

47. 35 Stat. 65 (1908) (codified as amended at 45 U.S.C. § 51 (1976)).
48. Id
49. See supra notes 45-46 and accompanying text.
50. 35 Stat. 66 (1908) (codified as amended at 45 U.S.C. § 53 (1976)).
51. See Tarpley & Jagmin, supra note 27, at 198.
52. H. SOMERS & A. SOMERS, supra note 22, at 22. By 1910 commissions were created

by the legislatures of Massachusetts, Minnesota, New Jersey, Connecticut, Ohio, Illinois,
Wisconsin, Montana, and Washington. All totaled, 40 investigative commissions were ap-
pointed. Id.

53. See A. LARSON, THE LAW OF WORKMEN'S COMPENSATION §§ 5.10-.30 (1972);
Lynch, The Clash Between Strict Products Liability Doctrine and the Workers' Compensation
Exclusivity Rule.- The Negligent Employer and the Third-Party Manufacturer, 50 INS. COUNS.
J. 35, 39 (1983).

54. United States Chamber of Commerce Analysis of Workers' Compensation Laws 3-
4 (1981). Fifty jurisdictions now provide for compulsory coverage under workmen's com-
pensation laws. Id at viii. Coverage is elective in three states: South Carolina, New Jersey,
and Texas. Id

55. 5 U.S.C. §§ 8101-8193 (1982).
56. 33 U.S.C. §§ 901-950 (1982).
57. TEX. REV. CIv. STAT. ANN. arts. 8306-8309 (Vernon 1967 & Supp. 1984).
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earning capacity and nothing more." It is not intended to compen-
sate an employee for lost earnings or the injury sustained. 9 "The
statute, on the one hand, takes away from the subscribing employer
his common-law defenses, and, on the other, it limits the amount of
compensation recoverable by the employee."6

The Texas Supreme Court has held that in a situation in which
workers' compensation law controls, the recoveries described
therein are exclusive. 6' A statutory scheme purportedly implements
various workers' compensation policy concerns such as limiting the
duration and amount of possible recovery.62

Texas is one of the few remaining jurisdictions to have an elec-
tive workers' compensation system.63 Under article 8306, section 3a
an employee of a subscribing employer must give notice in writing
to preserve his right of action at common law or under any other
Texas statute.64 If the employee fails to give the requisite notice to

58. St. Paul Ins. Co. v. Rahn, 641 S.W.2d 276, 286 (Tex. App.-Corpus Christi 1982, no
writ); Lumbermen's Mut. Casualty Co. v. Villalpando, 605 S.W.2d 705, 709 (Tex. Civ.
App-Corpus Christi 1980, no writ); Employers Reinsurance Corp. v. Holland, 162 Tex.
394, 396, 347 S.W.2d 605, 607 (1961).

59. St. Paul Ins. Co. v. Rahn, 641 S.W.2d 276, 286 (Tex. App.-Corpus Christi 1982, no
writ); Lumbermen's Mut. Casualty Co. v. Villalpando, 605 S.W.2d 705, 709 (Tex. Civ.
App.--Corpus Christi 1980, no writ); Electric Mut. Liab. Ins. Co. v. White, 579 S.W.2d 946,
947 (Tex. Civ. App.-Houston fist Dist.] 1979, no writ).

60. Hazelwood v. Mandrell Ins. Co., 596 S.W.2d 204, 206 (Tex. Civ. App.-Houston
[st Dist.] 1980, writ refd n.r.e.). Accord St. Paul Ins. Co. v. Rahn, 641 S.W.2d 276, 286
(Tex. App.-Corpus Christi 1982, no writ). See infra notes 144-53 and accompanying text.

61. Puga v. Donna Fruit Co., 634 S.W.2d 677, 680 (Tex. 1982); Paradissis v. Royalty
Indem. Co., 507 S.W.2d 526, 529 (Tex. 1974). Accord Houston Lighting & Power Co. v.
Eller Outdoor Advertising Co., 635 S.W.2d 133, 134 (Tex. App.-Houston fist Dist.] 1982,
no writ); Cohn v. Spinks Ins., Inc., 602 S.W.2d 102, 103 (Tex. Civ. App.-Dallas 1980, writ
ref'd n.r.e.). For a discussion of the effects of Cohn, see Collins, Annual Survey of Texas
Law--Workers' Compensation, 35 Sw. L.J. 273, 294 (1981).

62. See TEX. REV. CIv. STAT. ANN. arts. 8306-8309 (Vernon 1967 & Supp. 1984).
63. See id art. 8306, § 3a; Puga v. Donna Fruit Co., 634 S.W.2d 677, 680 (Tex. 1982).

Only South Carolina (S.C. CODE ANN. § 42-1-3 10 (Law. Co-op. 1977)) and New Jersey
(N.J. STAT. ANN. § 34.15-7 (West Supp. 1983-1984)) along with Texas have retained the
elective procedures.

64. TEX. REV. CIV. STAT. ANN. art. 8306, § 3a (Vernon 1967). This section provides:
Sec. 3a. An employe of a subscriber shall be held to have waived his right of

action at common law or under any statute of this State to recover damages for
injuries sustained in the course of his employment if he shall not have given his
employer, at the time of his contract of hire, notice in writing that he claimed said
right or if the contract of hire was made before the employer became a subscriber,
if the employe shall not have given the said notice within five days of notice of such
subscription. An employe who has given notice to his employer that he claimed his
right of action at common law or under any statute may thereafter waive such
claim by notice in writing, which shall take effect five days after its delivery to his
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his employer he effectively consents to be governed by the Workers'
Compensation Act.65 The election provision of the statute, however,
is not binding on intentional torts66 or exemplary damages.6 7

For an employer to be governed by the Act, he must pay a pre-
mium and join either the Texas Employers' Insurance Association 68

or any other insurance company authorized under the Workers'
Compensation Act to ensure the payment of compensation to in-
jured employees.69 Any employer in the state may become a sub-
scriber to the Association.7 ° Once all of the statutorily mandated
premiums are paid and the employer has joined an approved associ-
ation, he has effectively elected to be governed by the Texas Work-
ers' Compensation Act.71

As long as the dispute involves only the employee and em-
ployer, the implementation of the Texas Workers' Compensation
Act is relatively mechanical. When a third party becomes involved,

employer or his agent. Any employe of a subscriber who has not waived his right
of action at common law or under any statute to recover damages for injury sus-
tained in the course of his employment, as above provided in this section, shall, as
well as his legal beneficiaries and representatives have his or their cause of action
for such injuries as now exist by the common law and statutes of this State, which
action shall be subject to all defenses under the common law and statutes of this
State.

Id. See Puga v. Donna Fruit Co., 634 S.W.2d 677, 680 (Tex. 1982); McDonald v. Sabayrac
Battery Assoc's, Inc., 620 S.W.2d 850, 852 (Tex. Civ. App.-Houston [14th Dist.] 1981, no
writ); Cohn v. Spinks Ins., Inc., 602 S.W.2d 102, 103 (Tex. Civ. App.-Dallas 1980, writ ref d
n.r.e.).

65. McDonald v. Sabayrac Battery Assoc's, Inc., 620 S.W.2d 850, 852 (Tex. Civ.
App.-Houston [14th Dist.] 1981, no writ); Castleberry v. Goolsby Bldg. Corp., 608 S.W.2d
763, 765 (Tex. Civ. App.--Corpus Christi 1980), afl'd, 617 S.W.2d 665 (Tex. 1982). But see
Britt v. Suckle, 453 F. Supp. 987, 993 (E.D. Tex. 1978) (holding that even if the employee is
not under the Texas Workers' Compensation Act the employer is precluded from asserting
fellow servant, assumption of risk, or contributory negligence defenses).

66. See Reed Tool Co. v. Copelin, 610 S.W.2d 736, 739 (Tex. 1980); Middleton v.
Texas Power & Light Co., 108 Tex. 96, 110, 185 S.W. 556, 560 (1916); Grove Mfg. Co. v.
Cardinal Constr. Co., 534 S.W.2d 153, 155 (Tex. Civ. App.-Houston [14th Dist.] 1976, writ
ref d n.r.e.).

67. See Paradissis v. Royal Indem. Co., 507 S.W.2d 526, 529 (Tex. 1974); General Ele-
vator Corp. v. Champion Papers, 590 S.W.2d 763, 765 (Tex. Civ. App.-Houston [14th
Dist.] 1979, writ refd n.r.e.); TEX. REV. CiV. STAT. ANN. art. 8306, § 5 (Vernon 1967) (al-
lowing exemplary damages in wrongful death case).

68. See TEX. REV. CIv. STAT. ANN. art. 8308, § I (Vernon 1967). See a/so Texas Emp.
Ins. Ass'n v. Williams, 447 S.W.2d 232, 236 (Tex. Civ. App.-Houston [14th Dist.] 1969, no
writ) (holding the TEIA not a private corporation).

69. TEX. REV. CIv. STAT. ANN. art. 8309, § 1 (Vernon 1967).
70. Id. art. 8308, § 7.
71. See id art. 8306, § 3.
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however, various complexities cloud the Act's application. These
complexities include questions of indemnity, contribution, and set-
tlement which have long plagued the Texas courts in relation to a
workers' compensation claim. While the interaction of the Workers'
Compensation Act and the comparative negligence statute72 will be
discussed below,73 a brief overview of the statutory language dealing
with third party actions in a workers' compensation claim is
instructive.

Prior to 1973, article 8307, section 6a of the Workers' Compen-
sation Act required the employee to make a choice at the outset of
prosecuting a claim involving the employer and a third party.74 The
employee had the option of proceeding either against a potentially
negligent third party or his subscribing employer and was forced to
make that decision prior to filing suit.75 Under section 6a a suit
against the third party, even if unsuccessful, acted to bar a subse-
quent workers' compensation recovery against the employer. This
elective measure was "adopted to prevent overcompensation to the
employee and to reduce the burden of insurance to the employer
and to the public."76

In 1973 the Texas Legislature substantially revised this provi-
sion.77 No longer is the employee required to elect which course of

72. Id art. 2212a (Vernon Supp. 1984).
73. See infra notes 198-237 and accompanying text.
74. TEX. REV. CIV. STAT. ANN. art. 8307, § 6a (Vernon 1967). The relevant language

of that statute provided:
Sec. 6a. Where the injury for which compensation is payable under this law

was caused under circumstances creating a legal liability in some person other than
the subscriber to pay damages in respect thereof, the employe may at his option
proceed either at law against that person to recover damages or against the associa-
tion for compensation under this law, but not against both, and !f he elects to pro-
ceed at law against the person other than the subscriber, then he shall not be
entitled to compensation under this law.

Id (emphasis added).
75. Id. See Watson v. Glen Falls Ins. Co., 505 S.W.2d 793, 795 (Tex. 1974); Robinson

v. Buckner Park, Inc., 547 S.W.2d 60, 61-62 (Tex. Civ. App.-Dallas 1977, writ ref d n.r.e.);
Fidelity Union Casualty Co. v. Texas Power & Light Co., 35 S.W.2d 782, 783 (Tex. Civ.
App.-Dallas 1931, writ reftd n.r.e.).

76. Capitol Aggregates, Inc. v. Great Am. Ins. Co., 408 S.W.2d 922, 924 (Tex. 1966).
Accord Consolidated Underwriters v. Kirby Lumber Co., 267 S.W. 703, 706 (Tex. Comm'n
App. 1924, opinion adopted); Granite State Ins. v. Firebaugh, 558 S.W.2d 550, 551 (Tex.
Civ. App.-Eastland 1977, no writ).

77. See TEX. REV. CIv. STAT. ANN. art. 8307, § 6a (Vernon Supp. 1984). The changed
language now allows:

Sec. 6a. Where the injury for which compensation is payable under this law
was caused under circumstances creating a legal liability in some person other than



TEXAS TECH LAW REVIEW [Vol. 15:735

action he wishes to pursue. 78 The injured employee may now pur-
sue either claim first, or both simultaneously, without jeopardizing
potential recovery from the employer or the third party.79

Under the amended article, it appeared an employee could gain
full recovery from the negligent third party and then proceed
against his employer provided the proper statute of limitations had
not run.80 This led to fears of potential double recovery, an evil
sought to be abolished by the preamendment article. 81 A system of
checks and balances exists, however, in the statutory language to
guarantee the employer full subrogation rights as to any recovery

the subscriber to pay damages in respect thereof, the employee may proceed either
at law against that person to recover damages or against the association for com-
pensation under this law, and if he proceeds at law against the person other than
the subscriber, then he shall not be held to have waived his rights to compensation
under this law.

Id. (emphasis added).
78. See Houston Lighting & Power Co. v. Eller Outdoor Advertising Co., 635 S.W.2d

133, 134 (Tex. App.-Houston [lst Dist.] 1982, writ ref'd n.r.e.); Granite State Ins. Co. v.
Firebaugh, 558 S.W.2d 550, 553 (Tex. Civ. App.-Eastland 1977, writ refd n.r.e.); Potter v.
Crump, 555 S.W.2d 206 (Tex. Civ. App.-Fort Worth 1977, writ refd n.r.e.).

79. See TEX. REV. CIv. STAT. ANN. art. 8307, § 6a (Vernon Supp. 1984). This amend-
ment gives rise to a series of problems, especially with regard to statutes of limitation. See
generally Allbee v. Day, 616 S.W.2d 270 (Tex. Civ. App.-San Antonio 1981, no writ) (in-
jured employee negligently treated by doctor after 1973 amendment while injury occurred
before amendment and question raised as to what statute of limitations controls); Robinson
v. Buckner Park, Inc., 547 S.W.2d 60 (Tex. Civ. App.-Dallas 1977, writ ref d n.r.e.) (show-
ing effect of saving clause in Burkhart v. Concho Industrial Supply, Inc., 549 S.W.2d 469
(Tex. Civ. App.-Austin 1977, no writ), stating the purpose of statutes of limitation); Collins,
supra note 61, at 294-95; Note, Workers' Compensation ThirdParty Actions and the Statute of
Limitations, 30 BAYLOR L. REV. 377 (1978) (discussing the impact of the 1973 amendment).
This issue, however, is outside the scope of this article, as are the problems created in the
field of awarding attorney fees under article 8307, § 6a in third party actions. See generally
Shelak v. White Motor Co., 636 F.2d 1069 (5th Cir. 1981) (deciding who bears the cost of
plaintiff's attorney fees if the negligent third party settles); Lindamood v. Link-Belt Corp.,
517 F. Supp. 426 (N.D. Tex. 1981) (holding that the workers' compensation carrier must pay
the plaintiff's attorney in a third party suit).

80. TEX. REV. Civ. STAT. ANN. art. 5526 (Vernon 1958) governs both workers' com-
pensation claims as well as third party negligence actions, and the statute of limitations
period on these causes of action is two years from the date of accident. Allbee v. Day, 616
S.W.2d 270, 274 (Tex. Civ. App-San Antonio 1981, no writ); Broyles v. Coley Properties,
562 S.W.2d 566, 566 (Tex. Civ. App.-Houston [14th Dist.] 1978, no writ); Hawkins v. Kysor
Ins. Corp., 562 S.W.2d 565, 565 (Tex. Civ. App.-Houston [14th Dist.] 1978, no writ).

81. See supra text accompanying note 76. See also Cypress Creek Util. Serv. Co. v.
Muller, 640 S.W.2d 860, 862 (Tex. 1982) (applying the "one satisfaction rule"); Bradshaw v.
Baylor Univ., 126 Tex. 99, 104, 84 S.W.2d 703, 705 (Tex. Comm'n App. 1935, opinion
adopted) ("There being but one injury, there can, in justice, be but one satisfaction for that
injury."); McCrary v. Taylor, 579 S.W.2d 347, 350 (Tex. Civ. App.-Eastland 1979, writ
ref'd n.r.e.) (allowing reduction of recovery vis-a-vis settlement amount).

746
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against the negligent third party.82 The subrogation clause helps to
alleviate potential abuses of the amended statute. It protects the
employee because he is guaranteed at least the workers' compensa-
tion benefits, but he is also free to pursue a cause of action against a
potentially negligent third party without fear of jeopardizing his
compensation claim. Further, the subrogation provision operates as
a control on employees seeking double recovery in violation of well
established precedent precluding over-compensation.83

III. COMPARATIVE NEGLIGENCE

A. Historical Development

The early common-law courts hesitated to find joint and sev-
eral liability84 among tortfeasors, thereby precluding their securing
contribution from a codefendant. 85 English admiralty in the seven-
teenth century designed a primitive type of liability apportionment
by equally dividing the damages inflicted upon their ships irrespec-
tive of percentage of fault.86 Other early apportionment attempts
followed, such as the 1794 Prussian Code, the 1804 Code Napoleon,
and the 1811 Austrian Civil Code, as well as laws passed in Switzer-

82. TEX. REV. CIV. STAT. ANN. art. 8307, § 6a (Vernon Supp. 1984). This section
provides:

If compensation be claimed under this law by the injured employee or his legal
beneficiaries, then the association shall be subrogated to the rights of the injured
employee, and may enforce in the name of the injured employee or of his legal
beneficiaries the liability of said other person, and in case the recovery is for a sum
greater than that paid or assumed by the association to the employee or his legal
beneficiaries, then out of the sum so recovered the association shall reimburse itself
and pay said costs and the excess so recovered shall be paid to the injured em-
ployee or his beneficiaries.

Id. See Houston Lighting & Power Co. v. Allen & Coon Constr. Co., 634 S.W.2d 875, 877
(Tex. App.-Beaumont 1982, no writ); Reliance Ins. Co. v. Kronzer, Abraham & Watkins,
582 S.W.2d 170, 172-73 (Tex. Civ. App.-Houston [Ist Dist.] 1979, no writ). Cf Commer-
cial Ins. Co. v. Edmonds, 622 S.W.2d 604, 605 (Tex. App.-Beaumont 1981, no writ) (not
allowing subrogation rights to potential expenses as they are nonjusticiable).

83. See supra notes 76, 81 and accompanying text.
84. Joint and several liability exists when a plaintiff can sue one or more of the parties

for the whole harm, or all of them together at his option. BLACK'S LAW DICTIONARY 751
(5th ed. 1979).

85. See Comment, Indemnity and Contribution Among Joint Torfeasors, 15 Hous. L.
REV. 1004, 1004 (1978) (citing Nixan v. Merryweather, 8 Term. Rep. 186, 101 Eng. Rep.
1337 (1799)).

86. Fisher, Nugent & Lewis, Comparative Negligence. An Exercise in Applied Justice, 5
ST. MARY'S L.J. 655, 656 (1974); Prosser, Comparative Negligence, 51 MICH. L. REV. 465,
475-76 (1953). For an exhaustive study of comparative negligence dating back to Roman
times, see Turk, Comparative Negligence on the March, 28 CHI.-KENT L. REV. 189 (1950).
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land, Germany, and Portugal.87

Originally, to secure joint and several liability among
cotortfeasors the plaintiff had to prove concert of action among the
defendants.88 All persons who acted together to commit a trespass
pursuant to a common design were held jointly and severally liable
for the resultant injury.8 9 As the doctrine developed, the require-
ment of express agreement among the defendants was abolished,
and all the plaintiff was required to prove was the presence of a tacit
agreement among defendants.9 ° Thus, the common-law rule requir-
ing concert of action was eliminated. Presently, "where the negli-
gences of two or more persons concur in producing a single,
indivisible injury, then such persons are jointly and severally liable,
although there was no common duty, common design, or concerted
action."'" This current approach has been necessitated by the in-
creasing complexities of modem multiparty litigation.12

A good example of current contribution legislation is article
2212 of the Texas statutes. 93 The statute, virtually the same as when
enacted,94 allocates damages among multiple tortfeasors.95 There

87. Turk, supra note 86, at 238-42.
88. W. PROSSER, supra note 15, at 291; Comment, supra note 85, at 1005.
89. W. PROSSER, supra note 15, at 291.
90. See Stapler v. Parler, 212 Ala. 644, -, 103 So. 573, 575 (1925); Troop v. Dew, 150

Ark. 560, -, 234 S.W. 992, 999 (1921); Larimer & Weld lrr. Co. v. Walker, 65 Colo. 320.-,
176 P. 282, 283-84 (1918).

91. Austin Rd. Co. v. Pope, 147 Tex. 430, 435, 216 S.W.2d 563, 565 (1949). See gener-
ally Foster v. Ford Motor Co., 616 F.2d 1304 (5th Cir. 1980) (finding joint liability without
agreement).

92. For a detailed discussion of the advent of multi-party litigation and its inherent
difficulties, see generally Comment, Multi-Party Litigation in Comparative Negligence: In-
complete Resolution of Joinder & Settlement Problems, 32 Sw. L.J. 669 (1978).

93. TEX. REV. CIv. STAT. ANN. art. 2212 (Vernon 1971). The statute has been retained
without amendment and provides:

[Alny person against whom, with one or more others, a judgment is rendered
in any suit on an action arising out of, or based on tort, except in causes wherein
the right of contribution or of indemnity, or of recovery, over, by and between the
defendants is given by statute or exists under the common law, shall, upon pay-
ment of said judgment, have a right of action against his co-defendant or co-de-
fendants and may recover from each a sum equal to the proportion of all of the
defendants named in said judgment rendered to the whole amount of said judg-
ment. If any of said persons co-defendant be insolvent, then recovery may be had
in proportion as such defendant or defendants are not insolvent; and the right of
recovery over and against such insolvent defendant or defendants in judgment
shall exist in favor of each defendant in judgment in proportion as he has been
caused to pay by reason of such insolvency.

Id
94. See Act of Mar. 30, 1917, ch. 152, § 1, 1917 TEX. GEN. LAWS 360.
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are four requirements to bring a cause of action within the ambit of
article 2212. First, it must be a suit "arising out of, or based on
tort."9 6 Second, the statute, literally read, seems to apply only to a
tortfeasor "against whom, with one or more others, a judgment is
rendered." 97 This language has been judicially expanded, however,
to allow a defendant to seek contribution over and against a party
unnamed in the original lawsuit98 or named and later dismissed.99

Courts have even allowed contribution stemming from outside the
scope of the original suit.' °° The third mandate of article 2212 is
that no contribution is available "wherein the right of contribution
or of indemnity, or of recovery, over, by and between the defend-
ants is given by statute or exists under the common law .. .,.
The common-law doctrine of indemnity no longer exists in those

95. See Lottman v. Cuilla, 288 S.W. 123, 126 (Tex. Comm'n App. 1926, judgm't
adopted). See also Payne v. Gould, Inc., 503 F. Supp. 1060, 1061-63 (E.D. Tex. 1980) (hold-
ing a credit of amount paid by codefendants was proper as opposed to pro rata reduction
because co-defendants were not assessed liability by the jury); Houston Lighting & Power
Co. v. Eller Outdoor Advertising Co., 635 S.W.2d 133, 134 (Tex. App.-Houston [1st Dist.]
1982, writ refd n.r.e.) (showing the continued viability of contribution in Texas).

96. TEX. REV. CIV. STAT. ANN. art. 2212 (Vernon 1971). Many causes of action can be
structured so as to sound in tort. The tort may be either intentional or negligent in nature.
See, e.g., General Elec. Co. v. Schmal, 623 S.W.2d 482, 487 (Tex. App.-Texarkana 1981,
writ refd n.r.e.) (products liability); Krishnan v. Garza, 570 S.W.2d 578, 582 (Tex. Civ.
App.-Corpus Christi 1978, no writ) (medical malpractice); Herider Farms-El Paso, Inc. v.
Criswell, 519 S.W.2d 473, 477 (Tex. Civ. App.-El Paso 1975, writ refd n.r.e.) (breach of
fiduciary relationship case). Cf. Duncan v. Cessna Aircraft Co., 27 Tex. Sup. Ct. J. 213
(Feb. 15, 1984) (holding that a strictly liable defendant and a negligent codefendant come
under article 2212a, the comparative negligence statute). See also Tomerlin v. Krause, 278
S.W. 501, 502 (Tex. Civ. App.-Austin 1925, writ dism'd) (holding that defendant using
fraud and deceit was barred from seeking contribution).

97. TEX. REV. CIV. STAT. ANN. art. 2212 (Vernon 1971).
98. See Riley v. Industrial Fin. Serv. Co., 157 Tex. 306, 310, 302 S.W.2d 652, 655

(1957); Landers v. East Texas Salt Water Disposal Co., 151 Tex. 251, 254-55, 248 S.W.2d
731, 734 (1952); Callihan Interests, Inc. v. Duffield, 385 S.W.2d 586, 587 (Tex. Civ. App.-
Eastland 1964, writ refd n.r.e.).

99. See Gattegno v. The Parisian, 53 S.W.2d 1005, 1007 (Tex. Comm'n App. 1932,
holding approved). For a discussion of the effects of settlements on contribution, see Pales-
tine Contractors, Inc. v. Perkins, 386 S.W.2d 764 (Tex. 1964) and the well reasoned article
relied upon in that case, Hodges, Contribution and Indemnity Among Tortfeasors, 26 TEX. L.
REV. 150, 171-72 (1947). See also infra note 222.

100. Callihan Interests, Inc. v. Duffield, 385 S.W.2d 586, 587 (Tex. Civ. App.-Eastland
1964, writ refd n.r.e.). The court in Callihan stated: "The statute created a cause of action
for the benefit of one tort-feasor who, by paying a judgment, discharged the liability of his
joint tort-feasor. . . .[A] joint judgment against tort-feasors is not required as a prerequisite
to recovery of contribution. ... Id

101. TEX. REV. Ctv. STAT. ANN. art. 2212 (Vernon 1971).



TEXAS TECH LAW REVIEW [Vol. 15:735

cases based solely on negligence. 0 2 Indemnity, however, is still via-
ble if statutorily'0 3 or contractually mandated, and contracts have
been upheld to facilitate indemnification even against an immune
employer under the Workers' Compensation Act."° Texas follows
the general rule that joint tortfeasors have no right of contribution
among themselves.'05 The fourth requirement of article 2212 is that
the defendant must have satisfied the adverse judgment."°6

Subsequent to such contribution statutes, most states enacted
comparative negligence laws in an effort to mitigate the harshness of
the absolute contributory negligence doctrine. 07 Presently, forty-

102. B & B Auto Supply, Sand Pit & Trucking Co. v. Central Freight Lines, Inc., 603
S.W.2d 814, 817 (Tex. 1980); International Harvester Co. v. Zavala, 623 S.W.2d 699, 702
(Tex. App.-Houston (st Dist.] 1981, writ ref'd n.r.e.). See generally Note, General Motors
Corp. v. Simmons: Admissibility of Mary Carter Agreements and Indemnity Among Joint
Tortfeasors, 19 S. TEX. L.J. 473 (1978) (equating culpability of a tortfeasor found strictly
liable to tortfeasor found only negligent). Cf. Bell Helicopter Co. v. Bradshaw, 594 S.W.2d
519, 535 (Tex. Civ. App.-Corpus Christi 1979, no writ) ("A party who is strictly liable to an
injured party is required to indemnify a co-tortfeasor only when the co-tortfeasor has been
injured due to a breach of a duty owed him by the party strictly liable.").

103. Houston Lighting & Power Co. v. Eller Outdoor Advertising Co., 635 S.W.2d 133,
134 (Tex. App.-Houston [1st Dist.] 1982, writ refd n.r.e.) (indemnification provided for
under the Public Utilities Act, TEX. REV. CIv. STAT. ANN. art. 1436c, § 7 (Vernon 1980)).

104. Royal Netherlands S.S. Co. v. Strachan Shipping Co., 301 F.2d 741 (5th Cir.), cert.
denied, 371 U.S. 921 (1962); Houston Lighting & Power Co. v. Eller Outdoor Advertising
Co., 635 S.W.2d 133, 134-35 (Tex. App.-Houston [1st Dist.] 1982, writ ref d n.r.e.); Petro-
leum Exploration & Operating Corp. v. J.W. McCutchen Drilling Co., 593 S.W.2d 831, 832
(Tex. Civ. App.-Fort Worth 1980, writ ref'd n.r.e.).

105. See Travelers Ins. Co. v. United States, 283 F. Supp. 14, 24 (S.D. Tex. 1968); Mc-
Crary v. Taylor, 579 S.W.2d 347, 349 (Tex. Civ. App.-Eastland 1979, writ ref d n.r.e.); Pope
v. Jackson, 211 S.W.2d 958, 961 (Tex. Civ. App.-Fort Worth 1948), affid, 216 S.W.2d 563
(Tex. 1949). The court in Pope stated:

[U]nder the common law the general rule is that there is no right of contribution
between defendants who are joint wrongdoers, the general rule being subject to the
exception that where some of the defendants are actively guilty of the wrong, and
some are merely passively guilty, those who are merely passive have the right to
require those who are active to reimburse them for any amount they may have to
pay to the plaintiff.

Id. This serves the same purpose as indemnity.
106. TEX. REV. CIv. STAT. ANN. art. 2212 (Vernon 1971). See Hampton & Kennedy

Lumber Co. v. Whitfield, 213 S.W.2d 152, 155 (Tex. Civ. App.-Texarkana 1948, no writ);
Dorsaneo & Robertson, Comparative Negligence in Texas, 10 TEX. TECH L. REV. 933, 933
n.3 (1979).

107. Deal v. Madison, 576 S.W.2d 409, 416 (Tex. Civ. App.-Dallas 1978, writ refd
n.r.e.). The doctrine of contributory negligence first appeared in Butterfield v. Forrester, 103
Eng. Rep. 926 (K.B. 1809), and was first followed in an American court in Smith v. Smith,
19 Mass. (2 Pick.) 621 (1824). Contributory negligence acts as a total bar to recovery be-
cause of the plaintiffs own negligence, regardless of his degree of fault. See RESTATEMENT

(SECOND) OF TORTS § 463 (1965); W. PROSSER, supra note 15, § 65; Bohlen, Contributory
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one states have adopted some form of comparative negligence,
either judicially or legislatively. 0 8  In Texas, article 2212a' °9 was

Negligence, 21 HARV. L. REV. 233 (1908); James, Contributory Negligence, 62 YALE L.J. 691
(1953). See also Li v. Yellow Cab Co., 13 Cal. 3d 804, -, 532 P.2d 1226, 1232 n.6, 119 Cal.
Rptr. 858, 864 n.6 (1975) (California Supreme Court adopted comparative negligence).

108. See supra note 34.
109. TEX. REV. Civ. STAT. ANN. art. 2212a (Vernon Supp. 1984) provides:

Modified comparative negligence
Section 1. Contributory negligence shall not bar recovery in an action by any

person or party or the legal representative of any person or party to recover dam-
ages for negligence resulting in death or injury to persons or property if such negli-
gence is not greater than the negligence of the person or party or persons or parties
against whom recovery is sought, but any damages allowed shall be diminished in
proportion to the amount of negligence attributed to the person or party
recovering.

Contribution among joint tort-feasors
Sec. 2. (a) In this section:
(1) "Claimant" means any party seeking relief, whether he is a plaintiff, coun-

terclaimant, or cross-claimant.
(2) "Defendant" includes any party from whom a claimant seeks relief.
(b) In a case in which there is more than one defendant, and the claimant's

negligence does not exceed the total negligence of all defendants, contribution to
the damages awarded to the claimant shall be in proportion to the percentage of
negligence attributable to each defendant.

(c) Each defendant is jointly and severally liable for the entire amount of the
judgment awarded the claimant, except that a defendant whose negligence is less
than that of the claimant is liable to the claimant only for that portion of the judg-
ment which represents the percentage of negligence attributable to him.

(d) If an alleged joint tort-feasor pays an amount to a claimant in settlement,
but is never joined as a party defendant, or having been joined, is dismissed or
nonsuited after settlement with the claimant (for which reason the existence and
amount of his negligence are not submitted to the jury), each defendant is entitled
to deduct from the amount for which he is liable to the claimant a percentage of
the amount of the settlement based on the relationship the defendant's own negli-
gence bears to the total negligence of all defendants.

(e) If an alleged joint tort-feasor makes a settlement with a claimant but nev-
ertheless is joined as a party defendant at the time of the submission of the case to
the jury (so that the existence and amount of his negligence are submitted to the
jury) and his percentage is found by the jury, the settlement is a complete release of
the portion of the judgment attributable to the percentage of negligence found on
the part of that joint tort-feasor.

(f) If the application of the rules contained in Subsections (a) through (e) of
this section results in two claimants being liable to each other in damages, the
claimant who is liable for the greater amount is entitled to a credit toward his
liability in the amount of damages owed to him by the other claimant.

(g) All claims for contribution between named defendants in the primary suit
shall be determined in the primary suit, except that a named defendant may pro-
ceed against a person not a party to the primary suit who has not effected a settle-
ment with the claimant.

(h) This section prevails over Article 2212, Revised Civil Statutes of Texas,
1925, and all other laws to the extent of any conflict.
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adopted in 1973 and is part of a clear trend in abolishing the "all or
nothing" doctrines present in common law, t o primarily in an effort
to avoid confusion of jurors and provide a more equitable compen-
satory system. I'

B. Application of Article 2212a

Section one of article 2212a" 2 embodies the primary purpose of
the statute, namely abolition of contributory negligence as an abso-
lute defense.' 13  Section two governs contribution among joint
tortfeasors. 14 Texas has adopted a modified system of comparative
negligence rather than a pure system." 5 Under the modified struc-
ture, if the plaintiffs negligence is greater than the total negligence
of all the defendants, he is precluded from recovery. In Leyva v.
Smith,I16 the Texas appellate courts were faced with the problem of
interpreting whether the statute allows recovery if the plaintiff is
found to be fifty percent negligent." 7 Because the Texas compara-
tive negligence statute was patterned after Wisconsin's," 8 the court
in Leyva looked to the Wisconsin Supreme Court for guidance.
Upon finding that Wisconsin does not bar recovery if the plaintiff is

Id.
110. See, e.g., B & B Auto Supply, Sand Pit & Trucking Co. v. Central Freight Lines,

Inc., 603 S.W.2d 814, 817 (Tex. 1980) (doctrine of indemnity abolished); Parker v. Highland
Park, Inc., 565 S.W.2d 512, 517 (Tex. 1978) (no duty doctrine abolished); Davila v. Sanders,
557 S.W.2d 770, 771 (Tex. 1977) (per curiam) (imminent peril doctrine abolished); Farley v.
M M Cattle Co., 529 S.W.2d 751, 758 (Tex. 1975) (doctrine of assumption of risk abolished).

11. Davila v. Sanders, 557 S.W.2d 770, 771 (Tex. 1977) (per curiam).
112. See supra note 109 for the text of the statute.
113. See Rose v. Pfister, 607 S.W.2d 587, 589 (Tex. Civ. App.-Houston [lst Dist.] 1980,

no writ). See also supra notes 107-11 and accompanying text. But see Pedernales Elec.
Coop., Inc. v. Schulz, 583 S.W.2d 882, 884-85 (Tex. Civ. App.-Waco 1979, writ refd n.r.e.)
(holding that exemplary damages are outside the scope of article 2212a and therefore con-
tributory negligence is still a complete bar to recovery).

114. Article 2212a has been called the most explicit and comprehensive statute in the
United States dealing with the problem of the settling tortfeasor. Griffith, Hemsley & Burr,
Contribution, Indemnity, Settlements, and Releases: What the Pennsylvania Comparative Neg-
ligence Statute Did Not Say, 24 VILL. L. REV. 494, 501, 513 (1979).

115. See TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(2)(b) (Vernon Supp. 1984). Cf. LA.
CIv. CODE ANN. art. 2323 (West Supp. 1983) which employs a pure comparative negligence
system. In an action under the Louisiana statute, the percentage of negligence attributable
to the plaintiff is deducted from his ultimate recovery, regardless of whether it is more or less
than the total defendants' negligence.

116. 557 S.W.2d 169 (Tex. Civ. App.-San Antonio 1977, no writ).
117. ld at 170.
118. Id. See WiS. STAT. ANN. § 895.045 (West Supp. 1983).
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fifty percent negligent"I9 and that most legal commentators had in-
terpreted the statute as not precluding recovery, 2 ° the court of civil
appeals awarded the plaintiff one-half of his damages.' 2 ' Thus,
Texas adopted what has been referred to as "the fifty-one percent
Bar Rule."' 122

Section 2(c) 123 of the Texas comparative negligence statute pro-
vides that each defendant is jointly and severally liable for the entire
amount of damages, except for those defendants whose percentage
of negligence is less than that of the plaintiff. 124 In that case, the
tortfeasor will only be held liable for his own percentage of fault. 125

This provision effects a radical change on the traditional Texas con-
cept of joint and several liability, as originally a jointly and sever-
ally liable defendant was held financially responsible for the whole
harm, regardless of his percentage of negligence as compared to the
plaintiff's. 

26

Article 2212a also provides for a reduction of recovery in the
event of a settlement between the plaintiff and one of the defend-
ants.' 27 The amount of reduction is a function of two variables.
One variable is whether or not the settling defendant's negligence
was submitted to the jury, and the other is the percentage of negli-
gence found attributable to the nonsettling defendant. 128  Section

119. See McGowan v. Story, 70 Wis. 2d 189, -, 234 N.W.2d 325, 330 (1975).
120. See C. HEFT & C. HEFT, COMPARATIVE NEGLIGENCE MANUAL § 3.5 10 (Supp.

1983); Abraham & Riddle, Comparative Negligence-A New Horizon, 25 BAYLOR L. REV.
411, 414 (1973). See also Fisher, Nugent & Lewis, supra note 86, at 658-59 (discussing gen-
erally the different jurisdictional approaches).

121. 557 S.W.2d at 171. Accord Cruthirds v. RCI, Inc., 624 F.2d 632 (5th Cir. 1980).
122. Abraham & Riddle, supra note 120, at 414. See also Haney Elec. Co. v. Hurst, 624

S.W.2d 602, 611-13 (Tex. Civ. App.-Dallas 1981, writ dism'd) (holding that in a cause of
action with multiple plaintiffs each plaintiff's case must be considered separately for the
purpose of article 2212a and disallowing summation of their negligence). But see Prosser,
Comparative Negligence, 51 MICH. L. REV. 465 (1953), wherein Prosser stated that modified
comparative negligence systems are "impossible to justify ... on any basis except one of
pure political compromise." Id at 494.

123. TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(c) (Vernon Supp. 1984).
124. Id
125. Id. See Dabney v. Home Ins. Co., 643 S.W.2d 386, 389 (Tex. 1982).
126. See Fisher, Nugent & Lewis, supra note 86, at 660. See also supra notes 84-90 and

accompanying text.
127. TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(d), (e) (Vernon Supp. 1984). For au-

thorities discussing the policies of settlements in Texas, see infra note 222.
128. Compare TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(d) (Vernon Supp. 1984) with

id § 2(e). Section 2(d) governs those actions in which the defendant's negligence is not
submitted to the jury, while § 2(e) controls whether the settled party's negligence is to be
determined by the jury. See generally Cypress Creek Util. Serv. Co. v. Muller, 640 S.W.2d
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2(d) has been said to be a strict legislative embodiment of the doc-
trine set forth in Bradshaw v. Baylor University.129  The Bradshaw
rule dictates that a defendant should be given apro tanto credit for
any dollar amount in settlement from a codefendant. The founda-
tion of this principle was that a plaintiff is entitled to but one satis-
faction of damages arising from a single tort.'30 Accordingly,
section 2(d) is now interpreted to allow the defendant a dollar for
dollar reduction of the recovery in accordance with his percentage
of the total negligence of all defendants.'13

In the event that a settling defendant's negligence is submitted
to the jury, article 2212a, section 2(e) provides for a complete reduc-
tion in recovery proportionate to the settling party's percentage of
negligence. 3 2 Several problem areas have arisen under this section,
and Texas courts are continuing in their efforts to effect the legisla-
tive intent.

Among the most extensively litigated issues under section 2(e)

860, 864 (Tex. 1982) (discussing choice of § 2(d) or 2(e)); McAllen Kentucky Fried Chicken
No. 1, Inc. v. Leal, 627 S.W.2d 480, 485 (Tex. App.-Corpus Christi 1981, writ ref'd n.r.e.)
(holding that once election of § 2(d) or 2(e) is made, it cannot be changed); Clemtex, Ltd. v.
Dube, 578 S.W.2d 813, 814 (Tex. Civ. App.-Beaumont 1979, writ ref'd n.r.e.) (in terms of
election, defendant cannot "have his cake and eat it too"). See also Fisher, Nugent & Lewis,
supra note 86, at 665; Note, Article 2212a, Section 2(e), Abrogates the One Satisfaction Rule in
Comparative Negligence Actions.- Cypress Creek Utility Service Co. v. Muller, 640 S.W.2d
860 (Tex. 1982), 14 TEX. TECH. L. REV. 679, 685-87 (1983).

129. 126 Tex. 99, 84 S.W.2d 703 (1935). See Cypress Creek Util. Serv. Co. v. Muller,
640 S.W.2d 860, 864 (Tex. 1982) (citing Edgar, ProceduralAspects of Settlement. An Overview
of Texas Law, 12 ST. MARY'S L.J. 279, 319 (1980)); Keeton, Torts, Annual Survey of Texas
Law, 28 Sw. L.J. 1, 13-14 (1974)). See also Note, supra note 128, at 682 (discussing Muller).

130. 126 Tex. at 104, 84 S.W.2d at 705. But see Cypress Creek Util. Serv. Co. v. Muller,
640 S.W.2d 860, 865-66 (Tex. 1982) (expressly abrogating Bradshaw in § 2(e) situations).

131. Two examples can help illustrate § 2(d)'s application. Assume the nonsettling de-
fendants have elected to be governed by § 2(d) as opposed to 2(e).
(1) Plaintiff settles with defendant A, whose negligence was not submitted to the jury. Sub-
sequently defendant B is found to be 60% negligent, and plaintiff is 40% negligent. If the
settlement was for $10,000 and the jury finds $50,000 in damages, defendant B will be al-
lowed a reduction of the full $10,000 so that ultimate recovery will be for $20,000 ($50,000 x
60% - $10,000 = $20,000).
(2) Plaintiff settled with defendant A for $10,000 and A's negligence is not submitted to the
jury. Defendant B is 40% negligent, defendant C is 35% negligent, and plaintiff is 25%
negligent. Both defendants are jointly and severally liable (see TEX. REV. CIv. STAT. ANN.

art. 2212a, § 2(b) (Vernon Supp. 1984)), and each is entitled to a reduction based on defend-
ant A's settlement in his portion of the judgment. B will be liable for $14,667 ($50,000 x
40% - 40/75 x $10,000). C will be liable for $12,834 ($50,000 x 35% - 35/75 x $10,000).
For more complex examples of the workings of article 2212a, see Dorsaneo & Robertson,
supra note 106, at 935-55.

132. TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(e) (Vernon Supp. 1984).
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are determining when it applies and how a settling tortfeasor's neg-
ligence is submitted to the jury. 133 The defendant will almost al-
ways control the submission of a codefendant's negligence, thereby
dictating whether section 2(d) or 2(e) applies. 34 Nonsettling de-
fendants must make a tactical decision prior to submission of the
case to the jury. If they feel that the settling codefendant made an
advantageous settlement and that the jury will attribute a large per-
centage of the negligence to him, joinder to invoke section 2(e)
would be the proper course of action. 135 Conversely, if defendants
think that the settling tortfeasor's amount paid was disproportion-
ately large as compared to his probable percentage of negligence,
the codefendant should not be joined, and section 2(d)'s dollar for
dollar reduction method should be employed. 136

The dichotomy of section 2(d) versus 2(e) can be criticized as

133. See Cypress Creek Util. Serv. Co. v. Muller, 640 S.W.2d 860, 866 (Tex. 1982);
McAllen Kentucky Fried Chicken No. 1, Inc. v. Leal, 627 S.W.2d 480, 485 (Tex. App.-
Corpus Christi 1981, writ refd n.r.e.); Rose v. Pfister, 607 S.W.2d 587, 590 (Tex. Civ. App.-
Houston [Ist Dist.] 1980, no writ); Deal v. Madison, 576 S.W.2d 409, 416-20 (Tex. Civ.
App.-Dallas 1978, writ refd n.r.e.). But see General Motors Corp. v. Grizzle, 642 S.W.2d
837 (Tex. App.-Waco 1982, writ dism'd w.o.j.). The Grizzle court held that a nonsettling
tortfeasor was not entitled to a credit for the amount of a guaranteed, but unpaid, sum
pursuant to a Mary Carter type of settlement agreement. The court ruled that the "one
satisfaction rule" worked both ways and that the plaintiff was clearly entitled to at least one
satisfaction of his judgment. Id. at 842. This holding seems directly in conflict with the
Rose decision in which the court held that the nonsettling tortfeasor was eligible for apro
tanto reduction of damages. 607 S.W.2d at 590.

134. One court stated:

An election is necessary by a non-settling defendant, and that must be made prior
to submission to the jury. . . . It is clear that when the negligence of the settling
defendant was submitted to the jury, appellant. . . is limited to a claim for propor-
tionate reduction of the damages under Subdivision (e) of § 2 ....

McAllen Kentucky Fried Chicken No. 1, Inc. v. Leal, 627 S.W.2d 480, 485 (Tex. App.-
Corpus Christi 1981, writ ref d n.r.e.). Accord Godfrey v. Travis Hardy Trucking, Inc., 634
S.W.2d 6, 8 (Tex. App.-Houston [14th Dist.] 1982, writ refd n.r.e.); Clemtex, Ltd. v. Dube,
578 S.W.2d 813, 814 (Tex. Civ. App.-Beaumont 1979, writ ref'd n.r.e.). See also Comment,
Special Project: Texas Tort Law in Transition, 57 TEX. L. REV. 381, 453 (1979) (quoting
Dean Keeton as saying that defendant will control submission). Cf Dobson v. Camden, 705
F.2d 759 (5th Cir. 1983) (intertwining the common-law concept of "one satisfaction" with
the otherwise separate and distinct right to contribution to rationalize a reduction by per-
centage amount only).

135. See Abraham & Riddle, supra note 120, at 418; Keeton, Torts, Annual Survey of
Texas Law, 28 Sw. L.J. 1, 11 (1974).

136. See, e.g., Houston Lighting & Power Co. v. Allen & Coon Constr. Co., 634 S.W.2d
875, 878 (Tex. App.-Beaumont 1982, no writ) (holding that defendant's choice to nonsuit
codefendant allowed him to offset $25,000 settlement even though jury found codefendant
not negligent).
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detracting from the basic premise of article 2212a.' 37  Dean Page
Keeton, for example, has written that a settling tortfeasor's negli-
gence should always be submitted to the jury for apportionment
consideration, thereby reflecting a true distribution of negligence
percentages. 38 Section 2(d)'s removal of negligence consideration
has been defended, however, on the ground that the discretionary
nature of the section fosters the use and integrity of the settlement
process. 1

39

Article 2212a also provides for a set-off of damages between
two parties who are found liable to each other. 4 ° The effect of sec-
tion 2(f) is rather straightforward. Provided a party is no more than
fifty percent negligent, he is entitled to a dollar for dollar reduction
of the amount for which he is liable from any judgment awarded to
an opposing party.'4 '

IV. INTERACTION OF WORKERS' COMPENSATION AND

COMPARATIVE NEGLIGENCE

A. Policy Concerns

When an employee is injured within the scope of his employ-
ment and both the employer and a third party would be liable under
general negligence principles, divergent treatment among jurisdic-
tions has arisen in relation to suit resolution. 4 2 Conflicting policies,

137. See Comment, supra note 134, at 453. The premise of article 2212a is to allocate
contribution among joint tortfeasors in relation to the percentage of fault found attributable
to the parties by the jury.

138. Keeton, supra note 135, at 14.
139. See Abraham & Riddle, supra note 120, at 417-18; Comment, supra note 134, at

453.
140. TEX. REV. CIV. STAT. ANN. art. 2212a, § 2(f) (Vernon Supp. 1984).
141. See Fisher, Nugent & Lewis, supra note 86, at 670-72. An easy example is to as-

sume that plaintiff sustains $10,000 damage and defendant $15,000. Negligence is appor-
tioned at 60% for defendant and 40% for plaintiff. Plaintiff will recover $6,000 ($10,000 x
60%) and defendant will recover nothing because he was more than 50% negligent. If on the
other hand, plaintiff and defendant were both 50% negligent, the net recovery would be to
defendant for $2,500 ($15,000 x 50% - $10,000 x 50%) after the set-off in compliance with
§ 2(f). See generally Willingham v. Haggerty, 553 S.W.2d 137, 139-41 (Tex. Civ. App.-
Amarillo 1977, no writ) (interpreting the words "is entitled to a credit" in § 2(f) as
mandatory because to do otherwise would defeat the legislative intent).

142. See, e.g., Larson, Workmen's Compensation: Third Party Actions Over Against Em-
ployer, 65 Nw. U.L. REV. 351 (1970); O'Connell, Supplementing Workers' Compensation
Benefits in Returnfor an Assignment of Third Party Tort Claims-Without an Enabling Stat-
ute, 56 TEX. L. REV. 537 (1978); Tarpley & Jagmin, Workers' Compensation: Third Party
Actions Against Employees under Comparative Causation, 47 J. AIR L. & COM. 187 (1982);
Comment, Third Party's Rights under Ohio's Workmen's Compensation System: Will Compar-
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rights, obligations, and interests continue to confuse courts; and the
interrelationship of these factors has been the basis of differing opin-
ions. 143 It is helpful to understand how the policies of these doc-
trines interact before analyzing the different jurisdictional
approaches.

All three parties involved in the workers' compensation triangle
have competing interests that are difficult to reconcile. From the
employer's point of view, workers' compensation acts as a limit to
recovery by the injured employee. This limitation is a trade-off for
preclusion of a negligence determination and potentially higher eco-
nomic responsibility. '44 The absolute liability aspect of the doctrine
leads employers to argue that any recovery under a theory of contri-
bution would merely circumvent the basic premise of workers' com-
pensation legislation' 45 and allow an employee to do indirectly what
he could not do directly.' 46  Employers are protected under all
workers' compensation legislation from common-law negligence, 4

1

so if the employer is solely liable for the injuries sustained by the
employee, recovery can only be had under the auspices of the Work-
ers' Compensation Act.

ative Negligence Relieve the Inequities?, II CAP. U.L. REV. 285 (1981); Comment, New Poli-
cies Bearing on the Negligent Employer's Immuniyfrom Loss-Sharing, 29 ME. L. REV. 243
(1978); Comment, The Effect of Workers' Compensation Laws on the Right of a Third Party
Liable to an Injured Employee to Recover Contribution or Indemnity from the Employer, 9
SETON HALL L. REv. 238 (1978); Comment, Special Project Texas Tort Law in Transition, 57
TEX. L. REV. 381 (1979); Note, Third Party and Employer Liability after Nga Li v. Yellow Cab
Companyfor Injuries to Employees Covered by Workers' Compensation, 50 S. CAL. L. REV.
1029 (1977); Annot., 100 A.L.R.3d 350 (1980); Annot., 12 A.L.R. Fed. 616 (1972).

143. See generally notes 144-53 and accompanying text (analyzing concerns from em-
ployer, employee, and third party perspectives).

144. See supra text accompanying note 60.
145. See Roberts v. American Chain & Cable Co., 259 A.2d 43, 49 (Me. 1969); Lambert-

son v. Cincinnati Corp., 257 N.W.2d 679, 684 (Minn. 1977); Brown v. Dickey, 397 Pa. 454,
-, 155 A.2d 836, 838 (1959); Texas Indus., Inc. v. Lucas, 634 S.W.2d 748, 757 (Tex. App.-
Houston [14th Dist.) 1982, writ granted). This is assuming that the amount of negligence
attributable to the employer is greater than the amount recoverable under the various work-
ers' compensation acts.

146. TEx. REV. CIv. STAT. ANN. art. 8306, § 3 (Vernon 1967). This argument has been
met with criticism in jurisdictions outside of Texas. Many courts are quick to point out that
where the employer has an independent duty to a third party, the employer is held liable to
the third party directly, rather than to the employee indirectly. See Blackford v. Sioux City
Dressed Pork, Inc., 254 Iowa 845, -, 118 N.W.2d 559, 563 (1962); Hagen v. Koerner, 64 N.J.
Super. 580, -, 166 A.2d 784, 786 (App. Div. 1960); Letman v. Milau Assocs., 77 Misc. 2d 29,
-, 352 N.Y.S.2d 777, 779-80 (Sup. Ct. 1974).

147. In Texas this is expressly stated in TEX. REV. Civ. STAT. ANN. art. 8306, § 3
(Vernon 1967).
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The third party maintains that because he is not a party to the
workers' compensation agreement, he should not be precluded from
a statutorily mandated right to contribution.'48 He does not partake
in the trade-off of limited recovery for absolute liability and there-
fore should not have his right to complete or partial recovery abro-
gated.'49 The third party argues he should not be required to bear
the entire burden of the plaintiffs injuries merely because of the
fortuitous circumstance that his cotortfeasor was also the plaintiffs
employer. 5 " Furthermore, modem comparative negligence statutes
manifest a legislative intent to apportion liability according to the
actual fault of the respective parties.' Allowing the employer's im-
munity to preclude recovery for contribution would frustrate that
intent. 152

From the employee's point of view, the workers' compensation
system provides a guaranteed minimum of recovery for injuries sus-
tained in the work environment. '

3 In effect, an agreement is made
with the employer wherein the employee trades the right to an un-
restricted recovery for a guaranteed, unlitigated recovery. The em-
ployee, however, has not entered into a limiting contractual
arrangement with a third party. No reason exists, therefore, for ap-
plying the common-law or statutory rules of negligence or joint and
several liability.

B. Treatment in Jurisdictions Outside of Texas

A distinct majority of courts hold that a third party cannot re-

148. The third party maintains that because he is not in privity of contract with regard to
the workers' compensation arrangement, he should not be bound by its limitations. Contri-
bution is a wholly separate cause of action, not a derivative of the workers' compensation
claim.

149. See Lambertson v. Cincinnati Corp., 257 N.W.2d 679, 684 (Minn. 1977).
150. See Iowa Power & Light Co. v. Abild Constr. Co., 259 Iowa 314, -, 144 N.W.2d

303, 307 (1966); Montoya v. Greenway Aluminum Co., 10 Wash. App. 630, -, 519 P.2d 22,
25 (1974). But see Santisteven v. Dow Chem. Co., 506 F.2d 1216, 1220 (9th Cir. 1974) (hold-
ing that apro tanto reduction of recovery in relation to amount of workers' compensation
settlement mitigated this harsh result); Roberts v. American Chain & Cable Co., 259 A.2d
43, 48 (Me. 1969) (stating that equity dictates facilitating the purpose of workers' compensa-
tion over that of contribution).

151. See supra note 34 for those jurisdictions which have adopted comparative negli-
gence statutes. See also United States v. Reliable Transfer Co., 421 U.S. 397, 410-11 (1975)
(holding comparative negligence seeks just and equitable allocation of damages).

152. In New Jersey this argument was raised in Arcell v. Ashland Chem. Co., 152 N.J.
Super. 471, -, 378 A.2d 53, 59-60 (Law Div. 1977). The court held that the definition of
"joint tortfeasors" barred recovery of contribution from the employer. ld.

153. See supra text accompanying note 60.

[Vol. 15:735
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cover contribution from an immune employer. 54 Several cogent ar-
guments have been offered justifying this position. In Brown v.
Dickey,' the Pennsylvania Supreme Court stated that "[i]t would
be repugnant to the letter and spirit of the Workmen's Compensa-
tion Act and would frustrate its purposes to hold that an employer
who brings himself within the Act could notwithstanding that fact
be held liable to the payment of a judgment obtained by an em-
ployee against him . . ,,' 6 In addition, jurisdictions that have
not abolished the contributory negligence and assumption of risk
doctrines find themselves essentially in a situation where the em-
ployer faces potential common-law negligence liability without
common-law defenses. 57  This creates an imbalance in the tradi-
tional workers' compensation trade-off of a no-fault recovery for a
limitation on liability.' 58

Courts advocating this majority view also maintain that for a
third party to recover contribution from a codefendant, the two
must be jointly and severally liable.'59 Because the employer acting

154. See generally Annot., 100 A.L.R.3d 350 (1980) (a comprehensive analysis of all
jurisdictions in their treatment of the third party contribution from immune employers);
Annot., 12 A.L.R. Fed. 616 (1972) (federal treatment under the Federal Employees' Com-
pensation Act). See also A.A. Equipment, Inc. v. Farmoil, Inc., 31 Conn. Supp. 322, 330
A.2d 99 (Super. Ct. 1974) (holding that a negligent third party must satisfy the entire judg-
ment); Kamali v. Hawaiian Elec. Co., 54 Hawaii 153, 504 P.2d 861 (1972) (insulating the
negligent employer); Roberts v. American Chain & Cable Co., 259 A.2d 43 (Me. 1969)
(holding that the only way to seek contribution from a negligent employer is through a
preexisting contractual arrangement); William H. Field Co. v. Nuroco Woodwork, Inc., 115
N.H. 632, 348 A.2d 716 (1975) (denying contribution). All of these jurisdictions deny contri-
bution from the employer in the workers' compensation context.

155. 397 Pa. 454, 155 A.2d 836 (1959).
156. Id at -, 155 A.2d at 838.

157. Workers' compensation statutes are no-fault oriented; therefore, the employer is
effectively barred from asserting the common law negligence defenses. See Mulder v.
Acme-Cleveland Corp., 95 Wis. 2d 173, -, 290 N.W.2d 276, 280 (1980).

158. See supra text accompanying note 60. See also Stertz v. Industrial Ins. Comm'n, 91
Wash. 588, 158 P. 256 (1916); Mulder v. Acme-Cleveland Corp., 95 Wis. 2d 173, -, 290
N.W.2d 276, 280 (1980) (holding that workers' compensation laws are basically economic
regulations that balance competing societal interests). The court in Stertz addressed this
quid pro quo issue:

Our act came as a great compromise between employers and employed. . . . The
master in exchange for limited liability, was willing to pay on some claims in the
future, where in the past there had been no liability at all. The servant was willing,
not only to give up trial by jury, but to accept far less than he had often won in
court; provided he was sure to get the small sum without having to fight for it.

91 Wash. at -, 158 P. at 258.

159. For example, Texas' statute is entitled "Comparative negligence; contribution
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pursuant to a workers' compensation scheme is immune' 60 from lia-
bility outside the Act, by definition he is not a joint tortfeasor.' 6'
Courts have also reached this conclusion by rationalizing that con-
tribution is a derivative cause of action. 62 Because there is an ex-
clusivity clause in the workers' compensation statutes that precludes
an employee's recovery,' 63 nothing exists for contribution to derive
from."6 Both rationales lead to the same ultimate determination:
the employer's immunity negates joint tortfeasor status, thereby pre-
cluding contribution.

One of the contrary minority positions taken by modern courts
is that a finding of joint and several liability is not dispositive of the
case, 165 and thus, full contribution is allowed. In Dole v. Dow Chem-
ical Co. '166 the New York Court of Appeals ' 67 espoused the full con-
tribution principle by stating that the third party action against the
employer was not of a derivative nature, but rather a wholly sepa-
rate action arising out of a breach of an independent duty owed by
the employer to the third party.' 68 Illinois courts have followed the
Dole rationale, allowing a manufacturer-third party to sue the em-
ployer on the ground that the employer's misuse of the product or
assumption of risk contributed to the employee's injuries.'6 9

amongjoint tort-feasors" (emphasis added). This indicates that contribution is not available
under article 2212a if the parties are not joint-tortfeasors.

160. See infra note 221 for a discussion of "immunity."
161. See Larson, supra note 142, at 360 (stating that in the majority of cases the require-

ment of joint tortfeasors is an insurmountable obstacle to contribution). See also Beach v.
M & N Modem Hydraulic Press Co., 428 F. Supp. 956 (D. Kan. 1977) (employer's liability
is statutory and thereby supersedes any common-law doctrine); Armor Elevator Co. v. Ele-
vator Sales & Serv., Inc., 360 So. 2d 1129 (Fla. Dist. Ct. App. 1978) (per curiam) (stating that
there is no common liability); Farren v. New Jersey Turnpike Auth., 31 N.J. Super. 356, 106
A.2d 752 (1954) (denying contribution because the parties were not joint tortfeasors).

162. See infra text accompanying notes 165-68 discussing New York's approach.
163. See, e.g., TEX. REV. CIv. STAT. ANN. art. 8306, § 3a (Vernon 1967) ("An employee

of a subscriber shall be held to have waived his right of action at common law.").
164. This logic was employed by the court in Venters v. Michigan Gas Utils. Co., 493 F.

Supp. 345 (W.D. Mich. 1980). See also Larson, supra note 142, at 360-61 (discussing minor-
ity view).

165. See Annot., supra note 154, at 362.
166. 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972).
167. In New York, the court of appeals is the state's court of last resort. N.Y. CONST.

art. 6, § 3.
168. 30 N.Y.2d at -, 282 N.E.2d at 294, 331 N.Y.S.2d at 390-91.
169. Skinner v. Reed-Prentice Div. Package Mach. Co., 70 I11. 2d i, 374 N.E.2d 437

(1977), cert. denied, 436 U.S. 946 (1978). In Skinner the court quoted W. PROSSER, supra
note 15, at 307:

There is obvious lack of sense and justice in a rule which permits the entire burden
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Those advocating contribution in the workers' compensation
setting have also couched their arguments on constitutional
grounds, alleging due process violations. In Carlson v. Smogard,170

the Minnesota Supreme Court held that a provision of the Minne-
sota Workers' Compensation Act,' 7 ' granting the employer immu-
nity against suit, was unconstitutional and violative of both the fifth
and fourteenth amendments in that "[tihe result would be that a
common-law right of action will be abrogated without providing a
reasonable substitute. No legitimate objective is fostered by
preventing indemnification to a third-party tortfeasor from a negli-
gent employer. No substitute remedy has been provided to [the
third party plaintiffl."' 172

This argument has recently been advocated in Texas. 73  An
amicus brief submitted to the Texas Supreme Court asserted that
the current limitation on third party actions violates article 1, sec-
tion 13 of the Texas Constitution. That constitutional section pro-
vides that "[aill courts shall be open, and every person for an injury
done him, in his lands, goods, person or reputation, shall have rem-
edy by due course of law."'174

Another minority approach to the contribution issue in work-
ers' compensation is to reduce the judgment awarded against the
liable third party when the employee is partially at fault. Following
the philosophy that there is no joint liability between the employer
and the third party, the Court of Appeals for the District of Colum-
bia fashioned its own equitable solution. In Murray v. United
States, "'75 the court noted the harsh and inequitable result of deny-

of a loss, for which two defendants are equally, unintentionally responsible, to be
shouldered on to one alone, according to the accident of a successful levy of execu-
tion, the existence of liability insurance, the plaintiff's whim or spite, or his collu-
sion with the other wrongdoer while the latter goes free.

70 I11. 2d at -, 374 N.E.2d at 442.
170. 298 Minn. 362, 215 N.W.2d 615 (1974).
171. MINN. STAT. ANN. § 176.061(10) (West 1966), repealed by 1976 MINN. LAWS ch. 2,

§ 7, ch. 154, § 3.
172. 298 Minn. at -, 215 N.W.2d at 619-20. But see Mulder v. Acme-Cleveland Corp.,

95 Wis. 2d 173, -,290 N.W.2d 276, 284 (1980) (holding that employer immunity precluding
third party actions did not violate due process concerns).

173. Brief for Amicus Curiae Texas Association of Defense Counsel at 11, Varela v.
American Petrofina Co., 644 S.W.2d 903 (Tex. App.-Beaumont 1983), rev'd, 27 Tex. Sup.
Ct. J. 27 (Oct. 5, 1983) [hereinafter cited as Brief].

174. Brief at 12 (quoting TEX. CONST. art. I, § 13).
175. 405 F.2d 1361 (D.C. Cir. 1968).
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ing any form of contribution to a third party. 7 6 Thus, when the
jury returned a verdict finding both the employer and third party
negligent, the court allowed a pro rata reduction of recovery against
the third party. 77 The court maintained that the employee was sim-
ilar to a settling tortfeasor and, in accepting workers' compensation
benefits, relinquished one-half of his potential recovery. 178

Yet another approach taken in the search for an equitable solu-
tion was a short-lived doctrine set forth in the unreported district
court decision of Shellman v. United States Lines, Inc. 171 In this case
the court allowed a proportionate reduction in the judgment against
the third party. 8 ° The total recovery of the employee was, there-
fore, calculated in relation to the percentage of negligence attributa-
ble to the third party plus the statutory workers' compensation
benefits.' 8' The Ninth Circuit disagreed, however, and rejected
both the Murray credit 82 and the Shellman doctrine due to what the
court perceived as unjustified burdens upon injured employees.' 83

In Edmonds v. Compagnie Generale Transatlantique,'84 the
Fourth Circuit's panel ruling was similar to the discarded Sheilman
doctrine. 8 5 The court stated a preference for a reduction in recov-
ery against the third party; 86 however, the Longshoremen's and
Harbor Workers' Compensation Act 187 was interpreted to guarantee
employer reimbursement.188 The solution reached by the court was
unique: the employer vessel owner was held liable for its percentage
of negligence plus the workers' compensation benefits under the

176. Id at 1364-66.
177. Id. at 1365.
178. Id. at 1365-66. This in effect is the same type of pro rata reduction used under TEX.

REV. CIV. STAT. ANN. art. 2212 (Vernon 1971). For the seminal case discussing article 2212
settlement treatment, see Palestine Contractors, Inc. v. Perkins, 386 S.W.2d 764 (Tex. 1964).

179. Civil No. 72-1902-R (D. Cal. Nov. 25, 1974).
180. Id. at-.
181. See Sheilman v. United States Lines, Inc., 528 F.2d 675, 676 (9th Cir. 1975), cert.

denied, 425 U.S. 936 (1976).
182. See supra notes 175-78 and accompanying text.
183. 528 F.2d at 680.
184. 558 F.2d 186 (4th Cir. 1977), rev'd, 577 F.2d 1153 (4th Cir. 1978) (en banc), revd,

443 U.S. 256 (1979).
185. See supra notes 179-83 and accompanying text. Edmonds was an injured long-

shoreman who had brought an action in negligence against a vessel. 558 F.2d at 188-89. At
the trial, the jury apportioned damages at 10% to the employee, 70% to the employer, and
20% to the negligent third party. Id at 189.

186. 558 F.2d at 192.
187. 33 U.S.C. § 933(b) (1982).
188. 558 F.2d at 192-93.
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Act. 189

Upon rehearing en banc, the Fourth Circuit reversed. 90 The
court based its reversal on statutory interpretation, holding the neg-
ligent third party liable for only that portion of the damages the jury
had attributed to it.' 9' The controversy in Edmonds was laid to rest
when the United States Supreme Court reversed the decision and
held that any reduction in damages was not within the congressional
intent of the Longshoremen's and Harbor Workers' Compensation
Act. 192

A final approach to mitigating the harsh no-contribution rule is
to allow contribution up to, but not exceeding, the employer's liabil-
ity under the Compensation Act. In Lamberlson v. Cincinnati
Corp. ,193 the Minnesota Supreme Court held that the negligent third
party should be allowed contribution in an amount equal to that of
the employer's percentage of fault, provided it did not exceed the
employer's total workers' compensation liability to the injured
worker. '91 After discussing the relevant policy concerns at length,
the court determined that to allow full contribution would thwart
the entire workers' compensation system. 95 Further, to deny contri-
bution would require the third party to bear the entire burden of the
plaintiff's injuries, an outcome in discord with the policies of com-
parative negligence. 96 Limiting contribution as the court did, how-
ever, served to retain the workers' compensation structure and

189. Id. at 189. The court put a limit on the combined potential recoveries against the
third party. The ship could not be held accountable for any amount greater than the total
judgment. Id at 193-94.

190. 577 F.2d 1153 (4th Cir. 1978), rev'd, 443 U.S. 256 (1979).
191. Id at 1155. Contra, e.g., Samuels v. Empresa Lineas Maritimas Argentinas, 573

F.2d 884, 887-89 (5th Cir. 1978) (under Longshoremen's and Harbor Workers' Compensa-
tion Act, employer is immune from suit for indemnity or contribution); Dodge v. Mitsui
Shintaku Ginko K.K. Tokyo, 528 F.2d 669, 671-73 (9th Cir. 1975) (denying a percentage
reduction for employer's negligence from ultimate recovery against negligent third party),
cert. denied, 425 U.S. 944 (1976).

192. 443 U.S. at 273.
193. 312 Minn. 114, 257 N.W.2d 679 (1977). Lambertson was an employee who sus-

tained personal injuries allegedly because of defendant's negligence in failing to install
safety devices on its machinery.

194. Id at -, 257 N.W.2d at 689. Accord Maio v. Fahs, 339 Pa. 180, 14 A.2d 105
(1940).

195. 312 Minn. at -, 257 N.W.2d at 684.
196. Id. at -, 257 N.W.2d at 684. The inequities are all too apparent. For example, if

the employer is 99% negligent and the third party is 1%, the third party must pay 100% of the
damages.
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mitigate the harshness of no contribution.197

C. Texas Interaction of Articles 2212a and 8306

As early as 1932 the Texas courts confronted the inherent con-
flict between policies of workers' compensation and the contribution
and indemnity doctrines. 98 In West Texas Utilities Co. v. Renner,' 99

an injured employee received benefits under the Workers' Compen-
sation Act 2° and then proceeded to sue the third party utility com-
pany for negligence.2°' When the defendant attempted to implead
the employer and seek indemnity, or in the alternative contribution,
the court held that no right to indemnity or contribution existed
when an employer has complied with the Workers' Compensation
Act. 2  The court stated that the employer could not be compelled
to pay for liability indirectly when no direct liability existed.20 3

Thus was born a premise in Texas jurisprudence that still exists to-
day-negligent third parties will not be allowed contribution or in-
demnity against an employer insulated by the Workers'
Compensation Act.2 °4

In Grove Manufacturing Co. v. Cardinal Construction Co. ,205 the
court of civil appeals was faced with the issue of whether or not the
employer's immunity extended to intentional torts. 2 6 The manufac-
turer-third party alleged that he had a constitutional right to sue for
the intentional injury, 207 arguing that this right could not be legisla-

197. See Bjerk v. Universal Eng'g Corp., 552 F.2d 1314 (8th Cir. 1977); Johnson v.
Raske Bldg. Sys., Inc., 276 N.W.2d 79 (Minn. 1979); Bigham v. J.C. Penney Co., 268
N.W.2d 892 (Minn. 1978); Hake v. Soo Line Ry., 258 N.W.2d 576 (Minn. 1977) (decisions
following Lambertson).

198. See West Texas Util. Co. v. Renner, 53 S.W.2d 451, 453 (Tex. Comm'n App. 1932,
judgm't adopted). See also Hodges, Contribution and Indemnity Among Tortfeasors, 26 TEX.
L. REv. 150, 169-70 (1947) (discussing Renner and the conflict).

199. 53 S.W.2d 451 (Tex. Comm'n App. 1932, judgm't adopted).
200. TEX. REV. Civ. STAT. ANN. art. 8307, § 6a (Vernon 1926) (amended 1983).
201. 53 S.W.2d at 452.
202. Id. at 456.
203. Id.
204. See Paradissis v. Royal Indem. Co., 507 S.W.2d 526, 529 (Tex. 1974); Texas Indus.,

Inc. v. Lucas, 634 S.W.2d 748, 757 (Tex. App.-Houston [14th Dist.] 1982, writ granted).
205. 534 S.W.2d 153 (Tex. Civ. App.-Houston [14th Dist.] 1976, writ refd n.r.e.). The

plaintiff employee sought to recover for injuries sustained while riding in a basket being
lifted by a crane that was manufactured by Grove. Grove impleaded Cardinal (employer)
alleging gross negligence and intentional tort and asked for indemnity for all damages. Id.
at 154.

206. Id at 155.
207. See TEX. CONST. art. 1, § 13. See supra text accompanying note 174.
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tively abrogated. 208 The court agreed with this theory, 20 9 but never-
theless reasoned that "the Workmen's Compensation Act does not
abrogate this right; the employee, in claiming and collecting under
the Act in an accidental injury, declared that there was no inten-
tional injury. ' 210 Finally, the manufacturer-third party relied on ar-
ticle 1, section 13 of the Texas Constitution to maintain that the Act
"has arbitrarily deprived a third party of its common law rights to
indemnity and contribution. ' 21' The court again refused to allow a
successful constitutional attack.21 2 Based on the policy supporting
the Act, the fact that the third party lost its right to indemnity or
contribution from the employer "was not a purpose of the act, but
only a necessary incident to its enactment. It can not, we believe, be
held to have been arbitrary.' 21 3

Three recent Texas Court of Appeals opinions have empha-
sized the growing conflicts inherent in the interaction of workers'
compensation statutes and theories of contribution.21 4 In Texas In-
dustries, Inc. v. Lucas,215 the plaintiff brought an action to recover
damages for personal injuries sustained on a construction site. 21 6

He originally sued Texas Industries (TXI) and Everman Corpora-
tion (Everman). Everman contracted with Lucas' employer, Miner-
Dederick Construction Company, to fabricate and erect all beams to
be used in a parking garage. Everman in turn contracted with TXI
to manufacture the beams and with Precast Erectors, Inc. (Precast)

208. 534 S.W.2d at 155.
209. Id.
210. Id. TEX. REV. CIv. STAT. ANN. art. 8306, § 5 (Vernon 1967) does permit the re-

covery of exemplary damages notwithstanding the workers' compensation recovery. It is
only allowed, however, in the event of the employee's death. Id See Woolard v. Mobil
Pipe Line Co., 479 F.2d 557 (5th Cir.), cert. denied, 414 U.S. 1025 (1973); Burk Royalty Co.
v. Walls, 616 S.W.2d 911 (Tex. 1981); Putnam v. Missouri Valley, Inc., 627 S.W.2d 829 (Tex.
App.-Amarillo 1982, no writ).

211. 534 S.W.2d at 155. See also McDonald v. Sabayrac Battery Assoc's, 620 S.W.2d
850, 852 (Tex. Civ. App.-Houston [14th Dist.] 1981, no writ) (unsuccessfully asserting due
process violations); General Elevator Corp. v. Champion Papers, 590 S.W.2d 763, 765-66
(Tex. Civ. App.-Houston [14th Dist.] 1979, writ refd n.r.e.) (unsuccessfully asserting same
theory).

212. 534 S.W.2d at 156.
213. 1d
214. Perma Stone Co. v. Teakell, 653 S.W.2d 483 (Tex. App-Corpus Christi 1983),

rel'd, 27 Tex. Sup. Ct. J. 28 (Oct. 5, 1983); Varela v. American Petrofina Co., 644 S.W.2d
903 (Tex. App.-Beaumont 1983), rev'd, 27 Tex. Sup. Ct. J. 27 (Oct. 5, 1983); Texas Indus.,
Inc. v. Lucas, 634 S.W.2d 748 (Tex. App.-Houston [14th Dist.] 1982, writ granted).

215. 634 S.W.2d 748 (Tex. App.-Houston [14th Dist.] 1982, writ granted).
216. Id at 750.
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to erect them. It was undisputed that the beam that injured Lucas
was manufactured by TXI.2 17 The jury found that TXI and Ever-
man were jointly and severally liable for the entire amount of dam-
ages, $1,913,450.94.18 Based upon both TXI and Everman's pleas
for contribution under article 2212a, the damages were apportioned
according to the percentages of negligence attributed to each

219defendant.21

TXI asserted on appeal that a conflict existed between articles
8306 and 2212a, "as the latter provides for a party to be liable only
for the negligence attributable to its acts. ' 220 To resolve this con-
flict, TXI suggested that the employer, who is immune221 from suit
by an employee or third party pursuant to article 8306, section 3,
ought to be treated as a settled222 but joined party under article
2212a, section 2(e).223 The court, however, disagreed with TXI's
construction of the statutes:

[W]e disagree that the employer is like a "settled" joint tortfeasor.
A settlement is an agreement by which parties reach an under-
standing in compromise of disputed matters. It necessarily fol-
lows that only those matters for which a party has a cause of

217. Id.
218. Id. at 751.
219. Id. The percentages of negligence apportioned were 85% for TXI and 15% for

Everman. The aforementioned percentages do not reflect the exact allocation of negligence
found by the jury. Precast, Lucas' employer, had satisfied his workers' compensation claim,
and therefore any percentage of negligence assigned to him is not reflected in the preceding
numbers. Below is the actual jury apportionment:

1. TXI 73%
2. Everman 9%
3. Precast 18%

100%
Id at 756.

220. Id. at 756.
221. There are several types of immunities employed in Texas today. See generally

Bounds v. Caudle, 560 S.w.2d 925 (Tex. 1977) (interspousal immunity); Tisko v. Harrison,
500 S.W.2d 565 (Tex. Civ. App.-Dallas 1973, writ ref d n.r.e.) (automobile guest statutes);
City of Houston v. Selph, 356 S.w.2d 850 (Tex. Civ. App.-Houston 1962, no writ) (Texas
Tort Claims Act). For a general discussion of these doctrines, see Comment, supra note 134,
at 433-35.

222. A full discussion of what constitutes a "settlement" and the policies thereof is
outside the scope of this article. See, e.g., Cypress Creek Util. Serv. Co. v. Muller, 640
S.W.2d 860, 863-66 (Tex. 1982); Godfrey v. Travis Hardy Trucking, Inc., 634 S.W.2d 6, -
(Tex. App.-Houston [14th Dist.] 1982, writ ref'd n.r.e.); Edgar, ProceduralAspects of Settle-
ment: An Overview of Texas Law, 12 ST. MARY'S L.J. 279 (1980); Comment, Settlements in
Multiple Tort/easor Controversies-Texas Law, 10 ST. MARY'S L.J. 75 (1978); Comment,
Mary Carter Agreements, 32 Sw. L.J. 779 (1978).

223. 634 S.W.2d at 756.
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action against another are disputed. If that were not the case, no
reason for entering into a settlement agreement would exist. A
party is barred from seeking contribution and indemnity from a
party against whom the injured party has no cause of action. If
appellee's cause of action against Precast is precluded by Art.
8306 § 3, then it defies reason to suggest that Precast is a settled
tortfeasor.2 24

While Texas courts have uniformly rejected any claims for contribu-
tion from the negligent employer, in Lucas the third party only
sought to have the recovery reduced by the percentage of negligence
attributable to the employer.225 Nevertheless, the court of appeals
applied the policy of past decisions denying contribution, indem-
nity, or jury consideration and refused reduction in the amount
awarded against TXI.226

In Varela v. American Petrofina Co. ,227 the court expressly ruled
contrary to Lucas.228 Varela was a carpenter for Hydrocarbon Con-
struction Company (Hydrocarbon), which was constructing a pro-
ject for American Petrofina Company (Petrofina). Following an
injury on the job, Varela received his workers' compensation bene-
fits and sued third party Petrofina for damages.229 Petrofina filed a
third party action against Hydrocarbon for contribution, indemnity,
or both.23° Issues submitted to the jury determined Varela's negli-
gence at fifteen percent, Petrofina's at forty-three percent, and Hy-
drocarbon's at forty-two percent.23' The trial court allowed third
party defendant Petrofina to reduce its damages by the fifteen per-
cent attributable to Varela and furthermore to reduce the ultimate
recovery by subtracting Hydrocarbon's forty-two percent.232

The court of appeals rejected the Lucas rationale, stating that

224. Id at 756-57 (citations omitted).
225. Id at 757.
226. Id (citing Superior Commercial Carpet Serv. v. American Chain & Cable Co., 623

S.W.2d 747 (Tex. App.-Houston [1st Dist.] 1981, no writ) and General Elevator Corp. v.
Champion Papers, 590 S.W.2d 763, 763 (Tex. Civ. App.-Houston [14th Dist.] 1979, writ
ref'd n.r.e.)). See generally Gross v. Black & Decker (U.S.), Inc., 695 F.2d 858, 862 (5th Cir.
1983) (admitting evidence regarding immune employer's negligence only if it was offered to
show sole or superseding cause of the injury).

227. 644 S.W.2d 903 (Tex. App.-Beaumont 1983), rev'd, 27 Tex. Sup. Ct. J. 27 (Oct. 5,
1983).

228. Id at 904.
229. Id
230. Id
231. Id.
232. Id.
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"Petrofina should only be liable for the percentage of its negligence,
regardless of any other factor such as Hydrocarbon's immunity. 233

Thus, for the first time in Texas jurisprudence the burden of an im-
mune employer's negligence was shifted away from the negligent
third party.

Finally, in Perma Stone Co. v. Teakell,234 the Thirteenth Court
of Appeals, without citing Varela, agreed with its holding. The facts
are essentially the same as in Varela and Lucas, as the third party
defendant sought a reduction in his liability in accordance with the
jury's allocation of fault.235 The court took the position that an in-
jured employee of an employer governed by the workers' compensa-
tion scheme is barred from pursuing a common-law negligence
action against his employer "because the two have elected to settle
disputes concerning compensation for employment related injuries
in the manner prescribed by the Workers' Compensation Stat-
utes. ' 236 The opinion noted the inherent inequities of ruling other-
wise and determined that true to article 2212a's premise, a negligent
party ought not be required to compensate for those injuries he did
not cause.237 As such, the employer's percentage of negligence miti-
gated the liability of the third party manufacturer.

The Texas Supreme Court has, however, purportedly laid to
rest the policy conflicts of workers' compensation, comparative
fault, and contribution. In the companion cases of Varela v. Ameri-
can Petrofina238 and Teakell v. Perma Stone Co. ,239 the court held it
was improper to submit to the jury an issue inquiring into the negli-
gence of an employer when an employee, who has received workers'
compensation benefits, sues a third party manufacturer.240 In this
regard the decision clearly subordinates the policies of comparative

233. Id. at 905.
234. 653 S.W.2d 483 (Tex. App-Corpus Christi 1983), rev'd, 27 Tex. Sup. Ct. J. 28

(Oct. 5, 1983).
235. Id at 486.
236. Id. at 491 (emphasis in original). See also Cohn v. Spinks Ins., Inc., 602 S.W.2d

102, 103 (Tex. Civ. App.-Dallas 1980, writ ref'd n.r.e.) (describing settlement nature of
workers' compensation).

237. 653 S.W.2d at 492. The court used an example to show what it thought was an

inequitable result. Assume the employer is 99% negligent and the third party is 1% negli-

gent. Under the Lucas holding, the third party would be liable for 100% of the damages.
238. 27 Tex. Sup. Ct. J. 27 (Oct. 5, 1983).
239. 27 Tex. Sup. Ct. J. 28 (Oct. 5, 1983). The Teakell opinion was decided by the court

as a companion case to Varela, holding without discussion that the trial court did not err in
failing to submit to the jury an issue concerning the negligence of the employer. Id.

240. 27 Tex. Sup. Ct. J. 27 (Oct. 5, 1983).
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fault and contribution to those of workers' compensation and places
the burden of an employer's fault through negligence upon the third
party manufacturer.24" '

In a terse opinion, the court held that the Workers' Compensa-
tion Act was an "exception" to article 2212a, section 2(b) and that
the legislature "intended" the two statutory mandates to work to-
ward this result.242 The court rejected the third party manufac-
turer's argument that upon settlement of the compensation claim the
employer became a settled tortfeasor and also rejected a credit re-
duction of damages equal to the percentage of the employer's
negligence. 43

The decision clearly favors the policies articulated in the Work-
ers' Compensation Act and inures to the benefit of the injured em-
ployee. It ignores, however, the inequities of saddling a third party
manufacturer with the entire amount of judgment. The policies
supporting contribution and particularly comparative fault in this
context are completely ignored, and there is no tangible evidence
whatsoever that the Texas Legislature ever intended this one-sided
result.

The unfairness of the decision is particularly keen when viewed
in the circumstance of a third party defendant found liable only on
a theory of strict liability. That doctrine is essentially a no-fault the-
ory, but the Varela supreme court decision would nevertheless hold
the manufacturer responsible for: (1) the defect in the product; and
(2) the negligence of the employer, clearly a theory based upon
fault. It is simply unfair to burden a liable but nonnegligent third
party with the financial responsibility for a negligent employer or
employee. That result not only bastardizes the no-fault concept of

241. Cf Herrera v. FMC Corp., No. B14-82-709CV (Tex. App.-Houston, Feb. 15,
1984, no writ) (not yet reported), where the court of appeals rejected the Varela rationale in
a sole cause defense. The third party defendant manufacturer alleged and proved that the
employer was the sole cause of the employee's injuries due to misuse of the allegedly defec-
tive product. As Varela only applied to a third party's attempt to reduce recovery as op-
posed to completely vitiating it, the court affirmed a jury finding of no liability on the part of
the third party manufacturer. The sole cause defense was thus left intact. See also Gross v.
Black & Decker (U.S.), Inc., 695 F.2d 858 (5th Cir. 1983) (sole cause defense proper in
workers' compensation setting).

242. 27 Tex. Sup. Ct. J. at 28.
243. d. "It simply stretches the concept of settlement too far to hold that by not re-

jecting coverage of workers' compensation insurance in writing within five days of com-
mencing employment, an employee has settled any and all future claims against the
employer." Id
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strict liability,"' but also places current employers in an almost in-
vulnerable position, thereby mitigating the employer's incentive to
provide the employee with a safe arena in which to work. Certainly
the effects of workers' compensation were not intended to invade so
far the boundaries of other viable legal doctrines.

V. ALTERNATIVES

There are viable policies supporting the doctrines of workers'
compensation, comparative fault, and contribution, yet these poli-
cies must in certain contexts inevitably work against each other. Be-
cause of the inherent inequities involved in most jurisdictions'
approaches to resolving these conflicts, this article will survey possi-
ble alternatives to resolve the competing policy interests. Only by
taking a stance of compromise can the intent and effect of all the
doctrines be harmoniously achieved.

A. Complete Immunity for the Employer

The first alternative is to approve the court of appeals' holding
in Texas Industries, Inc. v. Lucas145 and continue to treat the em-
ployer as a completely immune party. This entails not only a full
denial of any contribution, but also bars any reduction in the recov-
ery from the third party except for the employee's own negligence.

The court in Lucas employed circuitous language to rebut the
argument that an employer is like a settled tortfeasor.246 Justice
James wrote that a settlement resulted from compromising a dis-
puted matter and that only those matters for which a party has a
cause of action against another are disputed . 47 Further, because a
third party is barred from seeking contribution from a party against
whom the plaintiff has no cause of action and the plaintiff is pre-
cluded from seeking redress against his employer because of the
Act, then no settlement can be effected.2 48 This logic unnecessarily
restricts the scope of what constitutes the term "settlement." As
noted earlier, Texas is one of a few states that operates under a vol-

244. Indeed, the Texas Supreme Court's recent endorsement of comparative causation
in strict liability, vis-a-vis comparative fault, emphasizes the differentiation between the
fault theory of negligence and the defect theory of strict liability. Duncan v. Cessna Aircraft
Co., 24 Tex. S. Ct. J. 213, 220-21 (Feb. 18, 1984).

245. 634 S.W.2d 748 (Tex. App.-Houston [14th Dist.] 1982, writ granted).
246. See supra notes 205-06 and accompanying text.
247. 634 S.W.2d at 757.
248. Id.

[Vol. 15:735



WORKERS' COMPENSATION

untary workers' compensation system.2 49 Thus, when the employee
fails to give the statutorily mandated notice to his employer evincing
his intention to retain his common-law rights, he has effectively en-
tered into an agreement to be bound by the Workers' Compensation
Act. ° It is at this moment that the employer and employee have
entered into a settlement. The Lucas court views the transaction at
the improper time, namely at the point when the cause of action
accrues. 25' Texas courts have long recognized the validity of re-
leases made in advance of injury,252 and there is no question that the
employee has executed a valid release according to Texas law.

In summarily dismissing the contention that the employer and
employee had entered into a settlement, the court in Lucas failed to
address the obvious conflict between articles 2212a and 8306. On
the one hand, the employer's interest in limiting his potential liabil-
ity is his primary motivation for subscribing to the Act. To allow
contribution, indemnity, or both would defeat this purpose and seri-
ously undermine the desirability of workers' compensation.253 Con-
versely, to deny contribution, indemnity, or both completely
frustrates the very premise of comparative negligence, that being the
allocation of liabilities in accordance with a party's percentage of
comparative causation. Even though the third party defendant in
Lucas was not attempting to secure contribution, but only obtain a
jury issue concerning the percentage reduction of recovery as per the
negligence of the employer, the court pointed out that the policy
conflicts were the same.254 Given the patent inequities resulting in
the present application of both statutes, the Texas courts must come
to grips with this conflict and devise a means of mitigating the cur-
rently harsh results. Maintaining the status quo will not accomplish
this goal.

B. Adoption of Full Contribution

Another alternative is the adoption of the full contribution ap-

249. See supra notes 63-67 and accompanying text.
250. See TEX. REV. CIv. STAT. ANN. art. 8306, § 3a (Vernon 1967).
251. 634 S.W.2d at 756-57. This is evidenced by the fact that the court characterizes the

employer as immune, when in fact the immunity does not arise until after the agreement by
the employer and employee comes under the auspices of the Workers' Compensation Act.

252. See Quebe v. Gulf, C. & S.F. Ry., 98 Tex. 6, 14, 81 S.W. 20, 22 (1904); 50 TEX. JUR.
2d Release § 26 (1969).

253. See supra notes 142-53 and accompanying text.
254. 634 S.W.2d at 757.
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proach of Dole.255 The Dole court simply reversed the position of
present Texas decisions.256 Instead of ruling that the workers' com-
pensation statute's doctrine of employer immunity was absolute,257

Dole indicates that full contribution principles take precedence over
workers' compensation.2 58 There is some basis for this rationale in
Texas. Article 2212a, section 2(h) provides that "[t]his section
prevails over Article 2212, Revised Civil Statutes of Texas, 1925, and
all other laws to the extent of any conflict ."259 To allow full contribu-
tion would only serve to further the inequities now in existence, ex-
cept that the burden would then be shifted from the third party
defendant to the employer. This would virtually remove all incen-
tive on the part of the employer to opt for coverage under the Work-
ers' Compensation Act.26 ° The quidpro quo2 6 ' for subscribing to
compensation insurance in that case is to trade absolute liability for
limited recovery only if the employer is the sole defendant-hardly a
fair exchange. To allow full contribution, therefore, would only
serve to perpetuate the inherent unfairness of the current rule except
with a different victim and would severely weaken the Texas work-
ers' compensation system.

In an attempt to reach a compromise between comparative neg-
ligence and workers' compensation, the lower appellate courts in
Teakell v. Perma Stone Co. 262 and Lucas ruled that while contribu-
tion was not available due to the employer's immunity, a percentage

255. 30 N.Y.2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972).

256. Id at -, 282 N.E.2d at 292, 331 N.Y.S.2d at 387.
257. The Texas statute is only absolute in relation to negligence actions. See TEX. REV.

CIv. STAT. ANN. art. 8306, § 5 (Vernon 1967) (allowing exemplary damages to be
recovered).

258. See 30 N.Y.2d at -, 282 N.E.2d at 294, 331 N.Y.S.2d at 391. See also supra text
accompanying notes 165-69 (discussion of Dole).

259. TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(h) (Vernon Supp. 1984) (emphasis ad-
ded). This argument is tenuous because the primary focus of statutory interpretation is to
construe the language in an effort to effect the legislature's intent. It is hard to imagine that
the legislature in § 2(h) intended to give article 2212a unbridled authority to ride roughshod
over all other statutes in Texas. See Conley v. Daughters of the Republic, 106 Tex. 80, 92-
93, 156 S.W. 197, 201 (1913); Lorenzo Textile Mills, Inc. v. Bullock, 566 S.W.2d 107, 110
(Tex. Civ. App.-Austin 1978, writ ref d n.r.e.) (repeal by implication not favored in Texas).

260. New York has adopted a mandatory workers' compensation statute. The argument
that no incentive would be present for employers to subscribe to the association is therefore
applicable in that state.

261. See supra notes 1-11 and accompanying text.

262. 653 S.W.2d 483 (Tex. App.-Corpus Christi 1983), rev'd, 27 Tex. Sup. Ct. J. 28
(Oct. 5, 1983).
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reduction in recovery from the third party was appropriate.263 This
position has received wide support because it mitigates the unfair-
ness of requiring the third party to bear the entire burden of the
injury while keeping the employer immune from further
recovery.264

Because the election of workers' compensation coverage can
reasonably be treated as a settlement,2 65 article 2212a provides for
the treatment of the employer as a settled tortfeasor in relation to his
codefendants.266 Section 2(e) provides for a pro rata reduction of
the damages assessed against the negligent third party if the settling
tortfeasor's negligence, the employer's negligence, is submitted to
the jury.267 This is precisely the result of the lower appellate deci-
sions of Varela v. American Petrofina268 and Teakell. 269 The out-
come, according to these two holdings, is that a third party
defendant is only liable for that portion of negligence the jury finds
attributable to him.

Two distinct problems exist with the Varela and Teakell ap-
proach. First, the statutory provision for an automatic subrogation
right on the part of the workers' compensation carrier causes some
difficulty.27° Because the employee is only allowed recovery over
and above the amount of the compensation benefits paid, full recov-
ery on the part of the plaintiff cannot be had. Under Varela and
Teakell, the third party cannot be held liable for the percentage of
negligence attributable to the employer. Furthermore, any recovery
had against the third party must first be used to reimburse the insur-
ance carrier's subrogated claim. 27 ' The combination of these two

263. See id. at 490-92; Texas Indus., Inc. v. Lucas, 634 S.W.2d 748, 756-57 (Tex. App.-
Houston [14th Dist.] 1982, writ granted).

264. See Comment, New Policies Bearing on the Negligent Employer's Immunity from
Loss-Sharing, 29 ME. L. REV. 243 (1978); Comment, supra note 142, at 238; Comment,
supra note 142, at 381.

265. For a discussion of this point being raised in Texas, see supra notes 204-06, 214 and
accompanying text.

266. See TEX. REV. CIv. STAT. ANN. art. 2212a, § 2(d) & (e) (Vernon Supp. 1984). See
also supra notes 127-39 and accompanying text.

267. See TEX. REV. CIv.-STAT. ANN. art. 2212a, § 2(e) (Vernon Supp. 1984).

268. 644 S.W.2d 903, 905 (Tex. App.-Beaumont 1983), rev'd, 27 Tex. Sup. Ct. J. 27
(Oct. 5, 1983).

269. 653 S.w.2d at 490.
270. TEX. REV. CIV. STAT. ANN. art. 8307, § 6a (Vernon 1967). See supra notes 81-83

and accompanying text.
271. TEX. REV. Civ. STAT. ANN. art. 8307, § 6a (Vernon 1967).
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requirements precludes recovery for the employer's negligence.272

In effect, the maximum amount available to the injured employee is
that portion of responsibility attributable to the negligent or strictly
liable third party. True, the plaintiff has already received or concur-
rently is receiving his workers' compensation benefits as settlement
between himself and his employer, but because that amount is sub-
rogated and deducted from the recovery against the third party,
pragmatically the injured employee receives none of the benefits
awarded under the Act. To successfully implement the theory es-
poused in the Teakell and Varela lower appellate court opinions,
the subrogation language of article 8307, section 6a must be abro-
gated. Otherwise, the theory of treating a workers' compensation
arrangement as a settlement for purposes of causative fault alloca-
tion will not pass judicial muster.273 Because it is not the province
of the courts to modify express legislative directives such as the sub-
rogation clause, another solution must be found.

The second shortcoming of Teakell and Varela is a policy argu-
ment which naturally follows from the preceding discussion. As
stated earlier, the subrogation clause effectively precludes an ulti-
mate recovery from the employer for his share of causative fault.274

Under the no-contribution rule, the negligent third party must bear
an unfair share of the plaintiff's damages.275 Under the full contri-
bution rule, the employer is the party receiving unfair treatment. 27 6

Under Teakell and Varela, therefore, it is the employee who is dis-
advantaged by the interaction of articles 2212a and 8307. Of the
three parties involved, however, public policy dictates that the in-

272. An example can best illustrate this point. Assume the following facts: (1) Injury of
$100,000; (2) Workers' Compensation payments of $10,000; (3) Jury findings of negligence
in regard to the plaintiff, employer, and third party are 10%, 40%, and 50%, respectively.
First, the employee is awarded the $10,000 workers' compensation settlement. He then sues
the third party, typically a product manufacturer, who in turn impleads the employer under
the Teakell and Varela doctrines. Plaintiff's recovery against the third party will be 50% of
$100,000, or $50,000. The subrogation claim will then take $10,000 to recoup its payment to
the employee, leaving the plaintiff $40,000 as his ultimate recovery. In effect, the employee
has paid back any consideration received for the release of the employer's negligence. He
therefore is statutorily precluded from recovering anything for the employer's negligence. If
the numbers are slightly modified, and the third party is found 10% negligent, thereby facili-
tating a $10,000 recovery against him ($100,000 x 10%), the plaintiff, after paying off the
subrogation claim, is left with nothing.

273. See supra note 272. It is hard to imagine the Texas Supreme Court sustaining a
position that potentially will allow a work related injury to go uncompensated.

274. See supra notes 270-73 and accompanying text.
275. See supra notes 196, 237 and accompanying text.
276. See supra note 253 and accompanying text.
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jured employee should be the last one to shoulder the burden of
unfair recovery allocation. To deny the plaintiff satisfaction of
his claim reverts Texas to the days before the advent of workers'
compensation when workplace injuries went severely
undercompensated.

C. A Workable Compromise

An accord must be reached in this tripartite interaction between
employee, employer, and third party. No solution can serve the best
interests of all three, but a certain compromise may offer the most
viable solution. Such a scheme was employed in a standard
multiparty negligence case, Haney Electric Co. v. Hurst.278 In that
case two plaintiffs sued a single defendant for injuries sustained in
an automobile accident. Allocation of comparative causation as per
article 2212a was thirty percent to plaintiff A, thirty percent to plain-
tiff B, and forty percent to the defendant.2 79 The trial court ren-
dered a verdict that each plaintiff should receive seventy percent of
his damages because article 2212a requires that each plaintiff's re-
covery should be diminished only by the percentage of negligence
attributed to that plaintiff.28 ° The Texas appellate court disagreed
with this construction of the comparative negligence statute, holding
that nothing in the statute requires the percentages of negligence
relevant to a plaintiffs claim to total one hundred percent:28'

The scheme of the statute is to compare each plaintiffs negli-
gence to the negligence of the party or parties from whom he
seeks recovery, and if the plaintiffs negligence is not greater than
theirs, the statute requires the recovery to be "diminished inpro-
portion to the amount of negligence attributed to the person or
party recovering" rather than according to the "percentage" of
negligence. We interpret this provision to mean that the recovery
is diminished in the proportion that plaintiffs negligence bears to
the combined negligence of plaintiff and the party or parties
against whom he seeks recovery.282

This means that a reduction should be afforded the third party de-

277. As stated earlier, the primary reason for workers' compensation is to provide em-
ployee compensation for work related injuries. See supra text accompanying notes 60, 153.

278. 624 S.W.2d 602 (Tex. Civ. App.-Dallas 1981, writ dism'd).
279. Id. at 611.
280. Id
281. Id. at 612 (allowing the total negligence of defendant and plaintiff to be less than

100%). See TEX. REV. CIV. STAT. ANN. art. 2212a (Vernon Supp. 1984).
282. 624 S.W.2d at 612 (emphasis added).
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fendant not in relation to the percentages attributed to the parties,
but to the proportions of those percentages in relation to the sum-
mation of all the defendants' negligence.

A simple example can best illustrate how this would work in
the workers' compensation context. Assume the following:

(1) Plaintiff sustains a $100,000 injury.
(2) Percentages of comparative causation are twenty, thirty,

and fifty percent for Plaintiff, Employer, and Third Party Defend-
ant, respectively.
If the theory in Haney is applied to the workers' compensation set-
ting, a proportionate reduction in recovery against the third party
defendant would be allowed, as in the lower appellate decisions of
Teakell and Varela. Rather than give the third party defendant a
straight thirty percent reduction for the negligence of the employer,
however, the third party defendant's reduction should be calculated
as follows: (1) Add the plaintiff's and the defendant's negligence
percentages together (twenty percent plus fifty percent equals sev-
enty percent); (2) find the defendant'sproportionate share of the pre-
ceding total (fifty percent divided by seventy percent equals five-
sevenths); and (3) the defendant will then be held liable for five-
sevenths of the employer's liability in addition to his own percent-
age of causation.283

This simple computation of damages has many advantages that
the preceding methods lack. First, the immunity of the employer is
retained to avoid an attack on the well established policies inherent
in workers' compensation laws. While an argument might be raised
that if the employer is named as a party for jury consideration, the
third party defendant will attempt to prove all causative fault lies on
the employer, the plaintiff nevertheless maintains a direct interest in
reducing the negligence apportioned to the employer. 284 This argu-
ment is therefore unpersuasive.

Second, there is no need under this proposed system to alter the

283. The court in Haney cited an insightful law review article as the foundation of its
interpretation of article 2212a. See Dorsaneo & Robertson, supra note 106, at 959-63. Pro-
fessor Dorsaneo points out that this application of article 2212a is crucial when the plaintiff
is found negligent. Id at 959. Also, while it is true that the article is intended as a means of
dealing with a negligent third party not named as a defendant, the policy reasons and statu-
tory interpretation are equally applicable in a workers' compensation setting.

284. This is due to the fact that under the proposed formula the employee will be held
liable for a portion of the employer's negligence, provided the employee is partially at fault
himself. This would provide incentive enough to litigate on behalf of the immune employer.
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subrogation element of article 8307, section 6a. This clause was en-
acted to protect against double recovery, and that purpose is un-
touched by the proposed allocation scheme. If the court were to
follow the lower appellate court rationale of Teakell and Varela and
grant full reduction of recovery, the immune employer's negligence
goes uncompensated. This result is avoided in the proposed com-
promise reduction scheme, however, as the negligent third party is
still paying for a portion of the employer's negligence. 285 The fact
that the negligent third party is subsidizing the employer's negli-
gence is precisely the evil sought to be corrected by subrogation, that
being double recovery in violation of the Bradshaw rule.286 Thus,
the Workers' Compensation Act within the framework of this pro-
posal would be allowed to remain untouched and operate the same
as it presently does.

Third, this method of allocation of comparative causation also
comports with the policies and premises of article 2212a. The com-
parative negligence statute was enacted to abrogate the contributory
negligence doctrine 287 and develop a fair apportionment of negli-
gence liability.288 This theory does not resurrect contributory negli-
gence as a bar. to recovery. What it does is allocate liability in the
most ideal way: solely between the plaintiff and defendant. While it
is true that a percentage of negligence will be determined for the
immune employer, it is the proportional comparison of the negli-
gence assigned to the two parties that dictates the allocation of the
employer's liability between them. It is not automatically placed
upon the third party as Lucas dictates, regardless of negligence ap-
portionment by the jury, nor does it fall completely on the plaintiff.
Article 2212a, section 2(b) reads, "[i]n a case in which there is more
than one defendant. . . contribution to the damages awarded to the
claimant shall be in proportion to the percentage of negligence at-
tributable to each defendant. ' 289 As the court in Haney stated, this
section is read to reduce the plaintiffs recovery in the proportion

285. In the above mentioned hypothetical, the negligent third party would pay for only
five-sevenths of the employer's negligence.

286. See supra text accompanying note 130.
287. See B & B Auto Supply, Sand Pit & Trucking Co. v. Central Freight Lines, Inc.,

603 S.W.2d 814, 816-17 (Tex. 1980). See also supra text accompanying note 113 (discussing
abolition of contributory negligence doctrine).

288. See Cypress Creek Util. Serv. Co. v. Muller, 640 S.W.2d 860 (Tex. 1982); B & B
Auto Supply, Sand Pit & Trucking Co. v. Central Freight Lines, Inc., 603 S.W.2d 814, 816-
17 (Tex. 1980).

289. TEX. REV. CIV. STAT. ANN. art. 2212a, § 2(b) (Vernon Supp. 1984).
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that the plaintiff's negligence bears to the combined negligence of
the plaintiff and the third party defendant.29 °

VI. CONCLUSION

The Workers' Compensation Act represents a necessary vehicle
to protect the rights of injured employees in Texas. In electing to be
governed by its method of compensation, the employer and em-
ployee agree to trade absolute liability in job-related injuries for a
definite and reliable limitation on potential liabilities. This quidpro
quo is a definite preclaim settlement arrangement, fully binding on
both parties. Applied in this context, workers' compensation is an
effective and expedient tool for dispute resolution.

Comparative negligence is another doctrine in Texas whose
usefulness is all too apparent. Article 2212a provides for an equita-
ble system of liability allocation, which guides courts in dealing with
the complexities of multiparty litigation. This statute, as with the
Workers' Compensation Act, is easily applicable to most courtroom
situations that fall within its scope.

A problem arises, however, when both the Workers' Compen-
sation Act and article 2212a are involved in the same litigation.
Simply put, there is no means by which both can be applied and
remain fully operational and in effect. The best manner in which to
operate the two doctrines simultaneously, therefore, is to reduce the
third party manufacturer's liability not in relation to the percentages
attributed to the parties, but rather by the proportions of those per-
centages in relation to the summation of all defendants' causation.
Only in this way will the policies behind the competing doctrines be
effected.

It is true that the proposed compromise will require the negli-
gent third party to bear some of the liability allocated to the em-
ployer. It is also evident that the employee will be required to bear
the rest of his employer's liability. Yet this is the nature of compro-
mise, and when two opposing jurisprudential forces meet, rather
than emasculate one for the other, an accord must be reached. That
is the premise and goal of this proposal-to construe both statutes
harmoniously in order that future applications will comport with the
policies and guidelines set forth in each.

290. 624 S.W.2d at 612.
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