
THE UCC STATUTE OF LIMITATIONS'
CONFLICT WITH THE EQUITABLE

RULE OF DISCOVERY IN TEXAS

I. INTRODUCTION

Suppose a business client decides to install a new fire preven-
tion sprinkler system. He orders the sprinkler system installed and
the manufacturer tells him the system is "guaranteed" to work in the
event of a fire. Five years later a fire breaks out and destroys your
client's business. Upon investigation the fire marshal tells him the
sprinkler system was defective in design and installation. You file
suit for your client against the manufacturer for breach of express
and implied warranties. The manufacturer files a motion to dismiss
because the statute of limitations ran on your cause of action a year
ago. Because there is no way your client could have known the
sprinkler system was defective until five years after the purchase, the
judge sympathizes with your position. However, according to the
Uniform Commercial Code (UCC) and its interpretation in the ma-
jority of jurisdictions, the judge has no choice but to grant the mo-
tion to dismiss because the statute of limitations has run. To
prevent being barred by limitations you should have filed suit
within four years after your purchase, which was a year before the
fire. Despite the apparent inequity of such a ruling, that is the inter-
pretation which the majority of the courts are giving the statute of
limitations in section 2.725 of the UCC.'

1. TEX. Bus. & COM. CODE ANN. § 2.725 (Tex. UCC) (Vernon 1968). The section
reads:

(a) An action for breach of any contract for sale must be commenced within four
years after the cause of action has accrued. By the original agreement the parties
may reduce the period of limitation to not less than one year but may not extend it.
(b) A cause of action accrues when the breach occurs, regardless of the aggrieved
party's lack of knowledge of the breach. A breach of warranty occurs when tender
of delivery is made, except that where a warranty explicitly extends to future per-
formance of the goods and discovery of the breach must await the time of such
performance the cause of action accrues when the breach is or should have been
discovered.
(c) Where an action commenced within the time limited by Subsection (a) is so
terminated as to leave available a remedy by another action for the same breach
such other action may be commenced after the expiration of the time limited and
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Texas courts historically have avoided this injustice by apply-
ing an equitable theory of law known as the "discovery rule."'2

Under the discovery rule, the statute of limitations does not begin to
run until the injured plaintiff discovers or should have discovered
his injury.3

Upon the passage of the UCC and its own statute of limitations
provision,4 other state courts began interpreting the limitations pro-
vision very literally, holding a cause of action (and thus the running
of limitations) begins with the delivery of a product, regardless of
whether a plaintiff knows or should know of any latent defect.5

Texas state courts apparently have not had the opportunity to inter-
pret section 2.725 since its adoption in 1966, but still apply the dis-
covery rule in general contract cases. Therefore, they have not
addressed whether the historical "discovery rule" is still valid in
commercial transactions under the UCC. One court which has spo-
ken on this issue, however, is the Fifth Circuit. In the absence of
any Texas state court decision in the area, the Fifth Circuit has de-
cided that Texas law has changed and the discovery rule is no
longer applicable under UCC transactions.6 The Fifth Circuit
found Texas law is similar to the other jurisdictions in which a
plaintiff's cause of action may be cut off even before he suffers an

within six months after the termination of the first action unless the termination
resulted from voluntary discontinuance or from dismissal for failure or neglect to
prosecute.
(d) This section does not alter the law on tolling of the statute of limitations nor
does it apply to causes of action which have accrued before this title becomes-
effective.

Id
2. The Texas Supreme Court defined the discovery rule as it generally applies in

Weaver v. Witt, 561 S.W.2d 792 (Tex. 1977). The discovery rule embodies "the legal princi-
ple that a statute of limitations barring prosecution of an action. . . runs, not from the date
of the. . . wrongful act or omission, but from the date the nature of the injury was or should
have been discovered by the plaintiff." Id at 793-94. See also Gaddis v. Smith, 417 S.W.2d
577 (Tex. 1967) (cause of action for malpractice accrued at discovery of injury); Metal Struc-
tures Corp. v. Plains Textiles, Inc., 470 S.W.2d 93 (Tex. Civ. App.-Amarillo 1971, writ refd
n.r.e.) (limitations for breach of implied warranty began when buyer discovered breach);
Puretex Lemon Juice, Inc. v. S. Riekes & Sons, 351 S.W.2d 119 (Tex. Civ. App.-San
Antonio 1961, writ refd n.r.e.) (bottler permitted to bring action a year after purchase of
caps).

3. Weaver v. Witt, 561 S.W.2d 792, 793-94 (Tex. 1977).
4. See supra note 1.
5. See, e.g., Mendel v. Pittsburgh Plate Glass Co., 25 N.Y.2d 340, 345, 305 N.Y.S.2d

490, 494, 253 N.E.2d 207, 209 (1969), discussed infra notes 39-42 and accompanying text.
6. Clark v. DeLaval Separator Corp., 639 F.2d 1320, 1325 n.2 (5th Cir. 1981).
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injury.7

In light of the Fifth Circuit's possible error in its decision, the
focus of this discussion will be on that court's interpretation of
Texas law and its significance in light of what Texas state courts
might decide when a similar case arises in state court. The Fifth
Circuit's application of the UCC to Texas law is covered in Part II;
the significance of the passage of the UCC and its interpretation in
other jurisdictions is covered in Part III; the history of the discovery
rule in Texas, basically as it applies to breach of warranty cases, a is
discussed in Part IV; and the analysis of how the UCC might be
interpreted in Texas in light of the discovery rule is presented in
Part V.

II. SECTION 2.725 UNDER FEDERAL INTERPRETATION

Under the Erie doctrine federal courts sitting in diversity cases
are obligated to apply the law of the forum state.9 When there is no
clear authority from Texas courts on the issue in question, the fed-
eral courts "must determine the law as a Texas court would deter-
mine it guided by reason and sound judicial analysis."' 0

Because there have been no decisions in Texas state courts in-
terpreting the impact of section 2.725 of the Texas UCC" (and
whether the discovery rule is applicable), at least two federal courts
have had to make an intelligent guess as to how Texas courts would
decide the issue. In Morton v. Texas Welding & Manufacturing,'2 a
federal district court decided the discovery rule would still be appli-
cable even under the language of section 2.725 of the UCC, at least
with regard to personal injury actions based on breach of implied
warranty.' 3 The court traced the history of the discovery rule, 4 in-

7. See, e.g., infra notes 36-42 and accompanying text.
8. This article will focus on the law as it regards breach of warranty cases involving

economic loss. However, a number of the cited cases interpreting § 2.725 of the UCC in-
volve personal injury, with several references to products liability actions as well. For a
discussion of § 2.725 as it applies to products liability, see Henszey, Application of UCC
Section 2-725 (Statute of Limitations) to Products Liability Cases--Does it Make Sense?, 9
U.C.C. L.J. 379 (1977).

9. Erie Ry. v. Tompkins, 304 U.S. 64, 78 (1938).
10. Morton v. Texas Welding & Mfg., 408 F. Supp. 7, 10 (S.D. Tex. 1976) (citing Farm-

ers & Bankers Life Ins. Co. v. St. Regis Paper Co., 456 F.2d 347, 348 n.1 (5th Cir. 1972)).
11. Morton v. Texas Welding & Mfg., 408 F. Supp. 7, 9 (S.D. Tex. 1976).
12. 408 F. Supp. 7 (S.D. Tex. 1976).
13. Id at 11.
14. Id

19841



TEXAS TECH LAW REVIEW

cluding the implied warranty decisions in Puretex Lemon Juice, Inc.
v. S, Riekes & Sons 5 and Metal Structures Corp. v. Plains Textiles,
Inc. ,16 and determined that the policy behind the cases was sound
and Texas law was "unchanged by the enactment of the Code."'' 7

However, it is the 1981 decision by the Fifth Circuit Court of
Appeals in Clark v. DeLaval Separator Corp. '8 which raised the
question of how Texas state courts would decide the issue. In its
precedent setting opinion, the Fifth Circuit in Clark determined that
Texas law has changed and the discovery rule is not applicable in
claims of breach of implied warranty to determine commencement
of the statute of limitations under section 2.725 of the UCC.19

Clark was a diversity action in which Clark sued DeLaval for
damages suffered by his dairy cows from defective milking ma-
chines.20 Clark purchased some milking machines which were de-
livered in February of 1973. In 1976 he purchased two more
machines of the same model. Later in 1976 Clark's cattle herd suf-
fered a severe case of mastitis, an udder infection, which an expert
at trial testified could have been caused by milking machines. 2'
Clark filed suit in March of 1977.22 The trial court verdict was for
Clark, but the Fifth Circuit reversed and rendered judgment for De-
Laval, holding that the claims based on the 1976 purchases failed
for insufficiency of evidence and the 1973 purchase claims were
barred by the statute of limitations.23

In determining the limitations issue, the Fifth Circuit studied
section 2.725 of the UCC and held that under subsection (b) the
cause of action for breach of implied warranty accrues and limita-
tions commence at the time of the sale or delivery, regardless of
whether the plaintiff is knowledgeable of any latent defects. 24 The
court noted that subsection (b) contains an exception allowing for
the discovery rule but only when the warranty in question explicitly

15. 351 S.W.2d 119 (Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.). See infra
notes 57-61 and accompanying text for a more complete discussion of this case.

16. 470 S.W.2d 93 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.). See infra notes
62-66 and accompanying text for a more complete discussion of this case.

17. 408 F. Supp. at 11.
18. 639 F.2d 1320 (5th Cir. 1981).
19. Id at 1325 n.2.
20. Id. at 1321-22.
21. Id at 1326.
22. Id at 1322.
23. 1d at 1325.
24. Id at 1324-25.
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extends to future performance.2 5 "Although there appears to be no
specific authority in Texas on the subject, an implied warranty by its
nature cannot 'explicitly extend to future performance' and thus
does not fall within the exception. ' 26 As authority for its interpreta-
tion, the Fifth Circuit pointed to the similar holdings of other juris-
dictions27 in forestalling use of the discovery rule in implied
warranty claims. The court specifically rejected Clark's argument of
the Puretex Lemon and Metal Structures cases, 28 holding that "the
Texas cases. . . in support of a 'discovery' rule for the accrual of a
cause of action for breach of implied warranty under Texas law...
indicate Texas law prior to the enactment of section 2.725 in 1967,
which changed Texas law ."29 The court then determined that
"Clark's cause of action for breach of implied warranty of
merchantability, therefore, accrued on the date of tender of deliv-

25. Id at 1325.
26. Id at 1325 (citing TEX. Bus. & COM. CODE ANN. § 2.725 (Tex. UCC) (Vernon

1968)) (emphasis original). The argument that a buyer could fully protect himself under the
subsection (b) exception by securing an express warranty which would extend to the future
has two basic problems. First, a large number of business transactions are conducted with
oral or standard agreements in which the buyer relies on the good faith assurances of the
seller. To require the buyer to protect himself by obtaining a warranty which explicitly
extends to future performance would contradict all of the legal policy reasons which sup-
ported the development of implied warranties. Secondly, there is considerable case law pre-
cedent which indicates that even an express warranty may not be found to meet the
"explicitly extends into the future" exception. On the issue of explicitness, the majority of
courts appear to require that "explicit" leave nothing implied. Henszey, supra note 8, at
390-91. In Voth v. Chrysler Motor Corp., 218 Kan. 644, 545 P.2d 371 (1976), a car manufac-
turer expressly warranted the buyer's car against defects for 12 months or 12,000 miles,
whichever occurred first. The court said that under the strict interpretation of § 2.725 and a
literal dictionary definition of "explicit" the warranty did not explicitly extend to future
performance because the warranty could leave something implied. Id at -, 545 P.2d at
378. See also Stumler v. Ferry Morse Seed Co., 644 F.2d 667 (7th Cir. 1981) (express war-
ranty regarding size, type, firmness, maturity, and color of tomato plants held not to explic-
itly cover future performance); Brinkley Co. v. Teledyne Mid-America Corp., 333 F. Supp.
184 (E.D. Mo. 1971), aft'd, 460 F.2d 276 (8th Cir. 1972) (an express warranty whereby a
seller promised that a welder would weld 1,000 feet in an hour held not to explicitly extend
to future performance). See also Standard Alliance, Inc. v. Black Clawson Co., 587 F.2d
813, 820 (6th Cir. 1978), in which the court stated that "courts have been very harsh in
determining whether a warranty explicitly extends to future performance. . . .As a result
of this harsh construction, most express warranties cannot meet the test and no implied
warranties can." Id

27. 639 F.2d at 1325. To determine what the law would be in Texas, the Fifth Circuit
looked to case law of Arkansas, Georgia, Kansas, Illinois, New York, and Oklahoma. Id

28. See infra notes 52-66 and accompanying text for a discussion of the Puretex Lemon
and Metal Structures cases.

29. 639 F.2d at 1325 n.2 (emphasis added).
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ery," and not upon Clark's discovery of any defect.3"
Thus, the Fifth Circuit has determined that because the Texas

Legislature adopted the UCC in 1966, Texas state courts will reject
application of the discovery rule and interpret the UCC statute of
limitations on implied warranties in the same manner as the major-
ity of jurisdictions.

III. SECTION 2.725 IN OTHER STATE JURISDICTIONS

The majority rule in the United States has been that an express
or implied warranty is breached, if at all, at the time of the sale of
the product and that limitations begin at the time of sale regardless
of whether the buyer is knowledgeable of the defect.3 This stan-
dard has been accepted as controlling for the UCC. 32 It is this ma-
jority rule that the Fifth Circuit was applying as Texas law in the
Clark decision. However, there is considerable confusion regarding
the statute of limitations and its commencement point3 3 because
many jurisdictions apply the literal interpretation 34 while other ju-
risdictions have worked around section 2.725 to escape its some-
times inequitable results.35

The courts which apply a literal interpretation sometimes end
up with almost cruel results for plaintiffs who suffer personal inju-
ries.31 The courts have held that plaintiffs in many of these cases
lose their cause of action because the running of limitations began
before they ever suffered loss or injury.37

30. Id at 1325.
31. See 3A L. FRUMER & M. FRIEDMAN, PRODUCTS LIABILITY § 40.0112] (1983); Note,

When Does the Statute of Limitations Begin to Run on Breaches of Implied Warranties?, 30
BAYLOR L. REV. 386, 387 (1978).

32. TEX. Bus. & COM. CODE ANN. § 2.725(b) (Tex. UCC) (Vernon 1968); Krahmer,
Commercial Transactions, Annual Survey of Texas Law, 36 Sw. L.J. 201, 208 (1982).

33. Henszey, supra note 8, at 380.
34. See, e.g., Moody v. Sears, Roebuck & Co., 324 F. Supp. 844, 845 (S.D. Ga. 1971)

(court ruled that a claim was barred by the provisions of § 2.725 when a plaintiff filed suit
within two years of his injury, but five years from the purchase of a ladder with a latent
defect). See also Note, supra note 31, at 389 n.26 and cases cited therein.

35. See, e.g., AB CTC v. Morejon, 324 So. 2d 625, 625 (Fla. 1976); Parish v. B.F. Good-
rich Co., 395 Mich. 271, -, 235 N.W.2d 570, 573-74 (1975).

36. See, e.g., Mendel v. Pittsburgh Plate Glass Co., 25 N.Y.2d 340, 343, 305 N.Y.S.2d
490, 493, 253 N.E.2d 207, 210 (1969) (plaintiff was time barred in a cause of action based on
breach of an implied warranty because the allegedly defective glass door was delivered and
installed more than four years before the plaintiff was seriously injured).

37. Id See also Moody v. Sears, Roebuck & Co., 324 F. Supp. 844 (S.D. Ga. 1971)
(plaintiff's cause of action based on a defective ladder began running more than three years
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There is usually more sympathy for the plaintiff who suffers
personal injury than the businessman who suffers economic loss.
Therefore, it is not unusual that personal injury cases get the atten-
tion of commentators and legislators. It is easier to accept the strict
interpretation of section 2.725(b) when only economic loss is in-
volved. However, a different situation exists when a person's life or
limb is involved after the statutory period has elapsed.38

One of the best examples of how harshly section 2.725 and its
tender of delivery provision can be applied is found in the New
York decision of Mendel v. Pittsburgh Plate Glass Co. 39 The Mendel
decision has been the subject of considerable scholarly comment,
much of it critical of the underlying law which led to the decision. 0

In Mendel the New York court held that section 2.725 would bar a
bank customer's recovery for injuries received from an alleged de-
fective product which was sold to the bank more than four years
before the injury.4' In response, the dissenting judge described the
practice of barring a plaintiff's cause of action before he ever had
one as "all but unthinkable. 42

before he suffered his injury by the defective product); General Motors Corp. v. Tate, 257
Ark. 347, 516 S.W.2d 602 (1974) (even though the plaintiff filed his action within six months
after his wife was killed in a car wreck allegedly caused by a defect in the accelerator, his
cause of action began running more than seven years earlier when delivery of the vehicle
was made).

38. Parish v. B.F. Goodrich Co., 395 Mich. 271, -, 235 N.W.2d 570, 573 (1975).
The provisions of [U.C.C. § 2.725], while entirely satisfactory in a commercial set-
ting, are inconsistent with principles developed by the courts in consumer actions
against manufacturers for personal injury. While most business losses attributable
to a defective product will surface during the 4 year period prescribed by [§ 2.725],
consumers often suffer personal injury after a longer period of time has elapsed.
Adopting time of delivery, without regard to time of discovery, as the point of
departure for statute of limitations purposes frequently will produce unsatisfactory
results in personal injury cases.

Id. at -, 235 N.W.2d at 573.
39. 25 N.Y.2d 340, 305 N.Y.S.2d 490, 253 N.E.2d 207 (1969).
40. Henszey, supra note 8, at 387 & n.40; Rapson, "To Guard Against the Unfounded

Actions ...... The Issue Behind the Mendel Labels, 45 ST. JOHN'S L. REV. 96 (1970);
Siegel, Procedure Catches Up--4nd Makes Trouble, 45 ST. JOHN'S L. REV. 63 (1970); Note,
Mendel v. Pittsburgh Plate Glass Co., II B.C. INDUS. & COM. L. REV. 1038 (1970); 36
BROOKLYN L. REV. 499 (1970); Note, Warranties-Accrual of Causes of Action for Personal
Injiury in Breach of Warranty Actions, 75 DICK. L. REV. 786 (1970).

41. See supra note 36 and accompanying text.
42. 25 N.Y.2d at 346, 305 N.Y.S.2d at 495, 253 N.E.2d at 210-11 (Brietel, J., dissent-

ing). One commentary expresses equal reservation:
Mendel v. Pittsburgh Plate Glass Co. is a hard one no matter which side one takes.
Under the majority opinion, the distasteful scene is of a plaintiff whose claim is
barred by time before he could possibly have sued on it. Until plaintiff was in-
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The Michigan Supreme Court sidestepped the problem of sec-
tion 2.725 in its decision in Parish v. B.F Goodrich Co. 43 The court
refused to apply the Code limitations provision, reasoning that ap-
plication of the accrual date of delivery, regardless of the plaintiff's
knowledge of any defect, would be inconsistent with other Michigan
laws, including its discovery rule. 44 The Michigan court disagreed
with the appellate court even though the final result of the two
courts regarding application of the UCC statute of limitations was
the same.45

The commentators have been critical of the approach used by
the Michigan courts in Parish, referring mainly to the decision as
"rule-splitting" which unnecessarily complicates the statute of limi-
tations problem.46 However, one commentary admits that there is

jured, he had absolutely no claim whatever. . . . Yet, when he at last sustained an
injury, the law told him that his claim was not only barred but had in fact, at that
moment, been barred for some time. The law can make what explanations it will,
but to the intelligent layman, and most particularly to the injured plaintiff, the
explanations will not enhance his picture of the law.

Siegel, supra note 40, at 63.
43. 395 Mich. 271, -, 235 N.W.2d 570, 574 (1975).
44. Id at -, 235 N.W.2d at 574. In Parish the plaintiff brought suit against the tire

manufacturer for personal injuries which were sustained when a tire blowout caused an
automobile accident. The case also dealt with a conflict of laws problem, with the Michigan
courts struggling whether to apply Ohio law (where the accident occurred) or Michigan law
(where the tire was purchased and the suit was brought). Under Ohio law, the claim was
barred by a two-year limitations period. However, the plaintiffs claimed the cause of action
accrued in Michigan under § 2.725 of the UCC, contending accrual began with delivery. Id
at -, 235 N.W.2d at 570-71.

45. Id at -, 235 N.W.2d at 574-75. The Michigan Court of Appeals determined that
§ 2.725 applied to where the cause of action accrued and not when, thereby allowing Michi-
gan law to apply. Additionally, the court stated subsection (d) would allow for the discovery
rule as a tolling provision. Parish v. B.F. Goodrich Co., 46 Mich. App. 85, -, 207 N.W.2d
422, 426 (1973). The Michigan Supreme Court reversed the court of appeals, holding that
Ohio law should apply, thus barring the plaintiffs cause of action by the Ohio two-year
limitations period. However, the Michigan Supreme Court noted that the plaintiffs cause of
action accrued at the time of inury, not at time of delivery. 395 Mich. at -, 235 N.W.2d at
572. The court noted that the time of discovery should be the date the limitations begin in
actions for personal injury. Id at -, 235 N.W.2d at 572-74. The court also disagreed that
the discovery rule is a tolling provision. See id at -, 235 N.W.2d at 575.

46. 6D U.C.C. REP. DiG. (MB) 2-694.24 (1983). The case involved rule-splitting be-
cause the lower Michigan court attempted to use the accrual language of § 2.725 as deter-
mining where the cause of action accrued because the tires had been purchased in Michigan
but blew out in Ohio. "Although the Code is not perfectly drafted, its drafters clearly did
not use the word 'when' to mean 'where.' The court's interpretation is contrary to the
express language of this provision." Id at 694.23 to -.24 Additionally, the Michigan
Supreme Court determined that because of policy reasons personal injury suits should have
the advantage of the discovery rule even though the express language of § 2.725 would ap-

424



1984] UCC STA TUTE OF LIMITATIONS 425

"significant authority supporting the result reached by the court"
and that "the policy behind the decision in this case may be desira-
ble, even though the reasoning of the court may have left something
to be desired. 47

The Florida Supreme Court handled the problem by deciding
around the issue.48 The Florida court accepted, in dicta, the Code
standard of limitations beginning on delivery of a defective product,
but confusingly also endorsed its previous law that a cause of action
does not accrue until discovery of the breach.4 9 The issue probably
will not arise in Florida again because the Florida Legislature re-
pealed section 2.725 of the UCC in its entirety and will rely on other
general statutory limitation provisions.50

Another approach to this problem is that of the South Carolina
Legislature. It amended section 2.725 to lengthen its four-year stat-
utory provision to six years and replaced the questionable subsec-
tion (b) with language which adopts the discovery rule.5

Despite the uniformity sought in establishing the UCC and the
policy behind limiting causes of action to reasonable time periods,
there is substantial justification to prevent the harsh realities when
the discovery rule is disallowed under all circumstances. It is clear,
however, that while the majority of courts apply a literal interpreta-
tion of section 2.725, there is room for variance. Justice Pope noted

pear to rule out discovery as the accrual date of a cause of action. 395 Mich. 271, -, 235
N.W.2d 570, 574 (1975).

47. 6D U.C.C. REP. DIG. (MB) 2-694.24 to -.25 (1983). The policy appears desirable to
the Michigan Supreme Court because it does not wish to bar plaintiffs'. causes of actions
before injury is suffered. 395 Mich. at -, 235 N.W.2d at 573. The court notes that to not
apply the discovery rule would be inconsistent with many other provisions in Michigan law.
Id. at -, 235 N.W.2d at 574.

48. AB CTC v. Morejon, 324 So. 2d 625 (Fla. 1976).
49. Id. at 628. The case involved a plaintiff who was injured by a laundromat washing

machine owned by a nonresident defendant. The main issue involved personal jurisdiction
over the defendant and whether service of process was effective on the Florida Secretary of
State. Id at 626. In applying a two-year old long-arm statute to a defendant in which the
cause of action accrued at the time of delivery of the product more than two years earlier, the
court decided the application of law was retroactive and thus invalid to secure personal
jurisdiction. However, the court emphasized that its holding for determination of jurisdic-
tional purposes had no effect on the fact that it would still apply the discovery rule to a cause
of action based on a breach of implied warranty. Id at 628.

50. Effective January 1, 1975, Florida repealed its UCC statute of limitations. FLA.
STAT. ANN. § 672.725 (West 1973), repealed by 1974 Fla. Laws ch. 74-382, § 26.

51. S.C. CODE ANN. § 36-2-725 (Law. Co-op. 1977). Subsection (2) was changed to
eliminate the "tender of delivery" accrual. It now reads as follows: "A cause of action ac-
crues for breach of warranty when the breach is or should have been discovered." Id
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these reasons for variance from the majority rule in his Puretex
Lemon opinion,52 stating that the discovery rule should be applied
to avoid "the needless situation of a wronged person's loss of an
action before he was injured, and before he learned or could have
learned of the wrong."53 It was upon this equitable basis that the
Texas discovery rule evolved.

IV. THE DISCOVERY RULE IN TEXAS

The discovery rule in Texas reached its prominence in two sep-
arate contracts cases.54 Both Puretex Lemon Juice, Inc. v. S. Riekes
& Sons" and Metal Structures Corp. v. Plains Textiles, Inc. 56 were
pre-UCC cases, but each clearly involved facts which would place
the decision under the Texas UCC if decided today.

Puretex Lemon57 involved a claim based on a breach of the im-
plied warranty of the suitability of metal bottle caps. In reversing
the trial court's ruling that the statute of limitations on the plaintiff's
cause of action had run, the appellate court held that "a cause of
action does not exist until facts arise upon which one can assert a
claim for relief in a court of competent jurisdiction."58 Noting that
the plaintiff's allegations were based on facts which were not only
unknown but undiscoverable prior to injury, the court held that "the
rule in Texas is that limitation commences on a breach of implied
warranty when the buyer discovers or should discover the injury."'59

Although recognizing that the majority of jurisdictions hold "an im-
plied warranty is breached at the time of the sale, though the defect
is unknown or unknowable," 6 then Associate Justice Pope agreed
with the policy of the Texas rule that precludes the deprivation of an
injured person's cause of action before the harmed party actually

52. Puretex Lemon Juice, Inc. v. S. Riekes & Sons, 351 S.W.2d 119, 121 (Tex. Civ.
App.-San Antonio 1961, writ reed n.r.e.).

53. Id
54. See Metal Structures Corp. v. Plains Textiles, Inc., 470 S.W.2d 93 (Tex. Civ.

App.-Amarillo 1971, writ refd n.r.e.); Puretex Lemon Juice, Inc. v. S. Riekes & Sons, 351
S.W.2d 119 (Tex. Civ. App.-San Antonio 1961, writ refd n.r.e.).

55. 351 S.W.2d 119 (Tex. Civ. App.-San Antonio 1961, writ refd n.r.e.).
56. 470 S.W.2d 93 (Tex. Civ. App.-Amarillo 1971, writ refd n.r.e.).
57. The Puretex Lemon opinion was written by Associate Justice Pope. Justice Pope is

now Chief Justice of the Texas Supreme Court.
58. 351 S.W.2d at 120.
59. Id. at 121-23 (emphasis added).
60. Id at 121.
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suffers injury or has the opportunity to learn of its source.6 1

Ten years later, the Amarillo Court of Civil Appeals followed
Puretex Lemon with its holding in Metal Structures.62 Although
Metal Structures involved a commercial situation decided after the
UCC was implemented in Texas, it was decided under Texas' pre-
code law.63 In an opinion by then Associate Justice Reynolds, 64 the
court held that a plaintiffs cause of action for breach of implied
warranty had not run when the case was commenced one day short
of the two-year period following the plaintiffs discovery of the
breach of implied warranty.65 The court found "[tihe ultimate and
controlling question on the defense of limitations was when appellee
discovered, or should have discovered in the exercise of ordinary
care, the defect that breached the implied warranty. 66

Since Metal Structures there have apparently been no interpre-
tive Texas cases under the UCC's limitation section. There have
been several decisions, however, involving breach of implied war-
ranties under general contract and other theories, which are impor-
tant in determining if the discovery rule is still applicable in Texas
since passage of the UCC.67  Although the Texas Supreme Court

61. Id.
It does not necessarily follow, however, that the majority rule is supported by the
better reason or that Texas should abandon the rule it has been following. In fact,
it occurs to us that the Texas rule avoids the needless situation of a wronged per-
son's loss of an action before he was injured, and before he learned or could have
learned of the wrong.

Id
62. 470 S.W.2d 93 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.).
63. Id at 98 n.2. Because the facts arose before the passage of the Texas UCC, the

general limitations provision was used. Act of Feb. 5, 1841, p. 163, 1841 Tex. Gen. Laws
163, 2 H. GAMMEL, LAWS OF TExAs 627 (1838-1846), amended by Act of June 13, 1979, ch.
716, § 1, 1979 Tex. Gen. & Spec. Laws 1768, 1768 (codified as amended at TEX. REV. CIv.
STAT. ANN. art. 5526 (Vernon Supp. 1982-1983)).

64. Justice Reynolds is now Chief Justice of the Amarillo Court of Appeals.
65. 470 S.W.2d at 99.
66. Id at 101. The case involved the construction of a textile spinning mill building in

Lubbock, Texas. The steel for the building was furnished and installed in early January
1966. The building was in its final stages of construction in April 1966 when one of the steel
frames collapsed due to a buildup of rainwater on the roof. The plaintiff filed suit within
two years of the incident, but more than two years after the steel was delivered. Id at 96.
The court then determined that under the discovery rule, the plaintiffs cause of action did
not begin to accrue until he discovered the defective steel. Id at 99.

67. Uniquely, the majority of cases involving breach of implied warranty involve the
purchase of new homes. This is apparently so because the large majority of other cases
involving implied warranty would be handled under the UCC.
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has not directly addressed the question, a variety of courts of ap-
peals seem in agreement that the discovery rule is still good law.

In Richmand v. Watel,68 the Waco Court of Civil Appeals de-
cided that because a breach of implied warranty of fitness arising
from the construction of a new home involved a tort theory rather
than a contract concept, the discovery rule was applicable.69 How-
ever, the court cited the general contract decision in Puretex Lemon
as controlling law involving the discovery rule.7"

In 1981 the Austin Court of Civil Appeals, in Conann Construc-
tors, Inc. v. Muller,7 applied the discovery rule to prevent barring a
cause of action by a home buyer based on breach of implied war-
ranty when the defect in the septic system was not found until well
after purchase of the home.72 The court applied a four-year statute
of limitations law based on a written contract 73 to allow for the re-
covery when the suit was filed more than five years after the
purchase, but less than four years after the discovery of the defective
septic system.74

Application of the discovery rule continued in Jim Walters
Homes, Inc. v. Castillo,7 where the Corpus Christi Court of Civil
Appeals had to decide whether the discovery rule was applicable to
a case brought under the Texas Deceptive Trade Practices Act. 6

The plaintiffs claim was based on an alleged breach of the builder's
promise that the home would be built in a good, substantial, and
workmanlike manner.77 Holding that the builder's promise became
unlawful only when the damage occurred, the court applied the dis-
covery rule and held that the plaintiff had no cause of action before
he discovered the problems with the house.78 The court reasoned

68. 565 S.W.2d 101 (Tex. Civ. App.-Waco 1978, writ refd n.r.e.), per curiam, 576
S.W.2d 779 (Tex. 1978).

69. Id. at 102-03.
70. Id at 102.
71. 618 S.W.2d 564 (Tex. Civ. App.-Austin 1981, no writ).
72. Id. at 566-67.
73. Id. at 566. The four year limitations provision was applied because the plaintiff

filed suit in 1975 and the current limitations statute was not effective until 1979. Id at 566
n.1.

74. Id. at 566-67.
75. 616 S.W.2d 630 (Tex. Civ. App.-Corpus Christi 1981, no writ).
76. Id at 633.
77. Id
78. Id. However, the court refused to apply any discovery rule to the plaintiff's claim

under the Credit Code. Act of May 23, 1967, ch. 274, § 2, 1967 Tex. Gen. & Spec. Laws 608,
656, amended by Act of May 4, 1977, ch. 11, § 1, 1977 Tex. Gen. & Spec. Laws 228, 231,
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that to begin the limitations period at the time when the contract
was signed "would impose an unreasonable burden upon the
plaintiff.

79

The Fort Worth Court of Civil Appeals continued the state's
trend toward acceptance of the discovery rule by finding it applica-
ble to a breach of the implied warranty of habitability in a later
1981 decision. 80 The court reversed a summary judgment in favor
of the defendant builder, and remanded the case to determine if the
plaintiffs had discovered the breach of the implied warranty when
they "should have.'

A more recent decision may have the most significance regard-
ing the discovery rule in claims of implied warranty breaches. In an
opinion by Chief Justice Guittard, the Dallas Court of Civil Ap-
peals in Vaughn Building Corp. v. Austin Co. 82 applied the discovery
rule in a contract action based on breach of implied warranty."
The case becomes more interesting because of its appeal to and affir-
mation by the Texas Supreme Court in 1983.84 However, the
supreme court decision leaves unclear whether the discovery rule is
to be applied in contract actions based on breach of implied warran-
ties. Although the court of appeals decided the case on the implied
warranty theory, the supreme court chose to affirm the decision not
on an implied warranty theory, but on its interpretation of an ex-
press warranty by the builder.85 Without either approving or re-
jecting the specific discovery rule holding, the supreme court made
reference to the fact that the court of appeals had applied the dis-

amended by Act of June 13, 1979, ch. 672, § 50, 1979 Tex. Gen. & Spec. Laws 1556, 1594

(codified as amended at TEX. REV. Civ. STAT. ANN. art. 5069-8.04 (Vernon Pamph. Supp.
1982-1983)).

79. 616 S.W.2d at 634.
80. Gibson v. John D. Campbell & Co., 624 S.W.2d 728, 731 (Tex. Civ. App.-Fort

Worth 1981, no writ).
81. Id at 730. The trial court had granted the builder's summary judgment motion to

the plaintiff's claim of warranty breach based on an alleged defective foundation in the
plaintiffs home. The suit was filed more than four years after the plaintiff purchased the
home, although within the four-year limitations period following his claim of discovery of
water damage in the home. See id The court remanded the case to the trial court because
the defendant builder had not proven "as a matter of law" that the plaintiff should have
discovered the water damage earlier. Id at 731.

82. 620 S.W.2d 678 (Tex. Civ. App.-Dallas 1981), at'd on other grounds, 643 S.W.2d
113 (Tex. 1983).

83. Id at 681-82.
84. Austin Co. v. Vaughn Bldg. Corp., 643 S.W.2d 113 (Tex. 1983).
85. Id at 115.
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covery rule to the implied warranty claim. 86

The plaintiff in Vaughn sued the Austin Company (builder) for
breach of express and implied warranties in a contract to construct a
commercial building. The breach of express warranty involved the
builder's contractual promise to repair the roof of the building after
receiving written notice from the plaintiff purchaser. The breach of
implied warranty claim involved the unfitness of the roof for its par-
ticular purpose in that it leaked water. The trial court disregarded
the jury's findings favorable to the plaintiff and rendered judgment
denying recovery. The court of appeals, however, held the jury's
verdict was supported by the evidence and reversed and rendered
judgment for the plaintiff under the implied warranty claim. The
court of appeals chose not to decide the express warranty claim.88

Chief Justice Guittard, after writing that the express warranty
did not limit the implied warranty, based the court's decision in
Vaughn on the 1968 Texas Supreme Court decision in City of Mid-
land v. Waller,89 in which the court applied the discovery rule to the
purchase of a swimming pool with defects which were not evident
and could not have been readily discovered.90 The court of appeals
then cited Puretex Lemon and Metal Structures as the established
rule involving discovery of damages on a claim of breach of implied
warranties. The court held that the plaintiffs limitation in the pres-
ent case began to run on the date on which the jury determined "an
ordinary prudent person should have discovered the defects in the
roof."9 '

The supreme court's holding in Vaughn was rendered after a
motion for rehearing in 1983.92 In an opinion by Justice Ray, the
supreme court noted that the appellate court applied the discovery
date, which had been determined by the jury, as the commencement
date for the statute of limitations on the plaintiffs cause of action
for breach of implied warranty. 93 This was distinguished from the
date limitations began to run on the plaintiffs cause of action for

86. Id
87. 620 S.W.2d at 679.
88. Id
89. 430 S.W.2d 473 (Tex. 1968).
90. Id at 478, cited with approval in Vaughn Bldg. Corp. v. Austin Co., 620 S.W.2d 678,

680 (Tex. Civ. App.-Dallas 1981).
91. Id at 681-82.
92. 643 S.W.2d at 113.
93. Id at 115.
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breach of the express warranty.94 The supreme court, noting that
the contract was to be interpreted most strictly against the builder,95

allowed the plaintiff to recover because he had given written notice
within a reasonable time for defects which arose within one year.96

These cases demonstrate that the discovery rule is alive and
well in Texas regardless of whether the action is in tort or contract.
Although the supreme court has left open the question as to how it
might decide an action based purely on a contract involving implied
warranties, the discovery rule remains strongly established in non-
UCC cases.

V. WOULD TEXAS COURTS APPLY THE DISCOVERY RULE

UNDER THE UCC?

In spite of the Fifth Circuit's analysis of Texas law and its de-
termination that the discovery rule is not applicable under section
2.725, there is reason to argue that Texas state courts might choose
not to follow the majority of jurisdictions. It could be that the Fifth
Circuit has decided incorrectly in its attempt to determine Texas
law.97

94. Id
95. Id The court applied the rule that "a writing is generally construed most strictly

against its author .... ." Id (quoting Republic Nat'l Bank of Dallas v. Northwest Nat'l
Bank of Fort Worth, 578 S.W.2d 109, 115 (Tex. 1978)).

96. 643 S.W.2d at 115.
97. Should there be any doubt as to whether it is possible for the Fifth Circuit and the

Texas Supreme Court to differ so greatly in interpretation of what would appear to be the
clear language of a statute, one need only look to the recent series of cases involving the
Texas long-arm statute, TEX. REV. CIV. STAT. ANN. art. 2031(b) (Vernon 1964 & Supp.
1982-1983). In Prejean v. Sonatrach, Inc., 652 F.2d 1260 (5th Cir. 1981), the Fifth Circuit
held that its interpretation of the literal meaning of article 203 1b required a "nexus" be-
tween a cause of action and the defendant's minimum contacts in Texas before in personam
jurisdiction could be obtained over a nonresident defendant. However, in Hall v.
Helicopteros Nacionales de Columbia, 638 S.W.2d 870 (Tex. 1982), cert. granted, 103 S. Ct.
1270 (1983), the Texas Supreme Court held that art. 203 Ib, despite its literal language, man-
dated no such "nexus." The decision in Hall forced the Fifth Circuit to retreat from its
interpretation of Texas law in Placid Inv. Ltd. v. Girard Trust Bank, 662 F.2d 1176 (5th Cir.
1981), withdrawn on reh'g, 689 F.2d 1218 (5th Cir. 1982). The Fifth Circuit, noting that the
Texas Supreme Court was "our master as to the construction to be accorded Texas law,"
Placid Inv. Ltd. v. Girard Trust Bank, 689 F.2d 1218, 1219 (5th Cir. 1982), recognized that
there "could be no doubt that our earlier views no longer accord with Texas authority." Id

Although the United States Supreme Court has granted certiorari in the Hall decision,
writ was granted on constitutional grounds and it is therefore doubtful that any subsequent
decision by the Court will affect the construction of the Texas statute by the Texas Supreme
Court. See Jim Fox Enters., Inc. v. Air France, 705 F.2d 738, 740 n.3 (5th Cir. 1983). See
also Vallone v. Vallone, 644 S.W.2d 455 (Tex. 1982). In Vallone the petitioner, to support
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Considerable weight must be given to the policy of uniformity
which was sought to be achieved by the writers of the UCC. It
would be difficult to argue with the policy considerations which sup-
port the belief that a seller should not be forced to defend a suit long
after the product has left his control.98 However, there are inherent
public policy problems in greatly reducing or dissolving an injured
plaintiff's cause of action before he receives or knows of his injury.

The reasons behind the Texas adoption of the discovery rule
were well detailed in Chief Justice Pope's excellently reasoned
Puretex Lemon decision.99 The Texas Supreme Court, in applying
the discovery rule to a malpractice action in which a physician left a
foreign object in the body of a patient, recognized that other juris-
dictions might disapprove of the discovery rule because it "will have
the effect of obliterating the statute of limitations . . . ... ,0 How-
ever, the Supreme Court noted that the discovery rule, a rule of ju-
dicial application founded on reason and justice, could not be
interpreted as a general rule of law applicable to a class of cases.' 0 '

Additional weight should also be given to the fact that the au-
thors of the two major Texas discovery rule decisions have gained
prominence and influence since those opinions were handed down.
Justice Pope, who explained in detail in Puretex Lemon the reasons
Texas does not follow majority rule, is now Chief Justice of the
Texas Supreme Court. Justice Reynolds, who was an associate jus-

his interpretation of Texas community property law, cited the Fifth Circuit opinion in
Scofield v. Weiss, 131 F.2d 631 (5th Cir. 1942). Justice Sondock, noting that the Scofield
court failed to cite any Texas law, stated that the case "only amounts to 'an Erie-educated
guess.'. . . [A]ny reliance. . . on a Fifth Circuit case that purports to enunciate a principle
of law that is unsupported by Texas case authority is misplaced." 644 S.W.2d at 463
(Sondock, J., dissenting). In Weymouth v. Colorado Interstate Gas Co., 367 F.2d 84, 102
n.57 (5th Cir. 1966), the court spoke of its past interpretation of Texas oil and gas law: "[Our
past decision] has been severely criticized as not well considered. . . . As an Erie proposi-
tion, its vitality is severely sapped, if not extinguished, by the express repudiation of it by [a
Texas Court of Civil Appeals] . . . . Perhaps the Fifth Circuit has been overruled again."
Id

For other examples of express repudiation of the Fifth Circuit's interpretation of state
law, see cases cited in United Servs. Life Ins. Co. v. Delaney, 328 F.2d 483, 486, nn.5, 6, 7, 8
(5th Cir. 1964).

98. Romano v. Westinghouse Elec. Co., 114 R.I. 451, -, 336 A.2d 555, 560 (R.I. 1975).
See also Henszey, supra note 8, at 379, 386 (strong argument for the UCC statute of limita-
tions is uniformity).

99. Puretex Lemon Juice, Inc. v. S. Riekes & Sons, 351 S.W.2d 119, 121-22 (Tex. Civ.
App.-San Antonio 1961, writ ref'd n.r.e.).

100. Gaddis v. Smith, 417 S.W.2d 577, 580 (Tex. 1967).
101. Id at 580-81.
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tice of the Amarillo appellate court when he wrote Metal Structures,
is now Chief Justice of that court.

Another reason that Texas courts might rule differently has
been pointed out by one Texas commentator. 0 2 The reason is based
on the inference in the recent supreme court decision, Garcia v.
Texas Instruments, Inc. ,1o3 followed by the Houston Court of Ap-
peals' decision in Cleveland v. Square-D Co. 104 Although Garcia did
not directly involve the discovery rule, the case did concern the ap-
plication of section 2.725 based on a breach of implied warranty
resulting in personal injuries. 0 5 The two issues were (1) whether
privity was needed between seller and the injured party, and (2)
whether the normal tort limitation period of two years'06 or the
UCC four-year statutory period0 7 should be applied. The court ap-
plied the Code four-year statute and ruled that privity was not nec-
essary to maintain the action. 08 In so ruling, the court took note of
the Texas federal district court decision 'I in Morton v. Texas Weld-
ing & Manufacturing," 0 in which the discovery rule was applied to
section 2.725 as sound Texas precedent."' The Garcia decision
pointed out that the injuries in that case arose more than three years
before the suit was filed," 2 but that the products which had caused
the injury had been sold over a period of more than four years
before the suit was filed." 3 In the final analysis, the court held that
Garcia's limitations had not run under the four-year Code provision
because the case was filed "approximately three years and eight
months after the sale" of the defective product. 114 The statement
infers that the court used the date of injury instead of the date of
delivery as controlling.

In his commentary, Professor Krahmer notes that this some-

102. Krahmer, supra note 32, at 208. "The question remaining after Garcia is whether
the statute of limitations begins to run upon tender of delivery, the Code standard, or
whether the statute begins to run upon occurrence of the injury." Id

103. 610 S.W.2d 456 (Tex. 1980).
104. 613 S.W.2d 790 (Tex. Civ. App.-Houston [14th Dist.) 1981, no writ).
105. 610 S.W.2d at 457.
106. TEX. REV. CIV. STAT. ANN. art. 5526 (Vernon Supp. 1982-1983).
107. TEX. Bus. & CoM. CODE ANN. § 2.725 (Tex. UCC) (Vernon 1968).
108. 610 S.W.2d at 465.
109. Id. at 462.
110. 408 F. Supp. 7, 11 (S.D. Tex. 1976). See supra notes 12-17 and accompanying text.
111. 408 F. Supp. at 11.
112. 610 S.W.2d at 457.
113. Id
114. Id at 465.
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what confusing comment apparently has now been applied by the
Cleveland court to set the date of injury as commencing the limita-
tions period in personal injury cases brought under UCC warranty
theory. 

1 15

It appears that Texas courts are moving toward the date of in-
jury as an exception to section 2.725 in actions involving personal
injury; therefore, it is likely that an exception to injuries involving
only economic loss will follow. As one commentator pointed out, it
is questionable whether there should be any real difference in ra-
tionale in protecting economic loss as well as personal injury." 6 "If
an economic loss does not occur until sometime after delivery, why
should not it receive the benefit of the. . . personal injury 'discov-
ery rule' "?117 The Texas Supreme Court has noted that economic
and personal injuries should be treated the same unless there is a
compelling reason for distinguishing them." 8

Legislative and judicial action could be taken to avoid the re-
sults obtained in those jurisdictions which apply the literal language
of section 2.725(b). Clearly, the best way would be for the legisla-
ture to revise the section, as was done by the South Carolina' 19 and
Florida legislatures.120 Another way, such as the method utilized by
the Michigan court in Parish, would be to apply subsection (d) to
allow the discovery rule as a preexisting tolling provision to be ex-
empt from section 2.725.121 Additionally, the courts could follow

115. Krahmer, supra note 32, at 209.
116. Note, supra note 31, at 391-92 & n.31.
117. Id
118. Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77, 81-82 (Tex. 1977). In

Nobility Homes the purchaser of a mobile home sued the defendant manufacturer to recover
for economic loss suffered as a result of defects in the mobile home. The purchaser and the
manufacturer were not in privity and the court had to determine whether the manufacturer
should be held liable for a purely economic loss without a personal injury to the plaintiff.
Id

Today, a consumer, without regard to privity, can recover against a manufacturer
whose defective product causes the consumer to suffer the slightest physical injury.
It would be inconsistent to demand privity as a prerequisite to the same consumer's
recovery against a manufacturer whose defective product causes the consumer to
lose his entire life savings.

Id at 81. The court held that whether an implied warranty action is based on purely eco-
nomic loss or physical injury privity is not required. Id

119. S.C. CODE ANN. § 36-2-725 (Law. Co-op. 1977). See supra note 51 and accompa-
nying text.

120. See supra note 50 and accompanying text. Legislative amendment is the most ap-
pealing method as it would circumvent any claim of "judicial legislation."

121. The Michigan Court of Appeals in Parish v. B.F. Goodrich Co., 46 Mich. App. 85,
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the observance of one commentator who discussed the North Caro-
lina approach. 2' After adoption of the UCC, which by its provi-
sions prevails over conflicting prior statutes,2 3 the North Carolina
Legislature passed a new general statute of limitations 124 regarding
injury and property damages which adopts the discovery rule-
clearly in conffict with section 2.725.125 "The non-Code statute of
limitations being the latest legislative pronouncement on the subject,
and presumably having been drafted with full knowledge that it
would contradict Section 2-725, it would appear that the better view
would be that N.C.G.S. § 1-15 overrides Section 2-725."'126

Texas courts could use this type of logic, for instance, to apply a
more recently enacted statute of limitations 27 so that it prevails over
the previously approved UCC.

Given the historical significance of the discovery rule in Texas
and the aversion Texas courts have often shown to Fifth Circuit in-
terpretations of Texas law, 28 chances are excellent that the Texas
state courts will disagree with the Fifth Circuit and interpret section
2.725 differently. There are several theories under which the courts
avoid the potential inequities of section 2.725, with perhaps the sub-
section (d) tolling exception being the most logical. Application of

207 N.W.2d 422 (1973), had decided the discovery rule was a tolling provision and therefore
was exempt from § 2.725 by subsection (2) [(d) under the Texas version] which states that
the section "does not alter the law on tolling of the statute of limitations .... ." Id at -,
207 N.W.2d at 426. The Michigan Supreme Court reversed on other grounds, but also dis-
agreed with the lower court's analogy regarding the tolling issue. Parish v. B.F. Goodrich
Co., 395 Mich. 271, -, 235 N.W.2d 570, 574-75 (1975). However, the Michigan Supreme
Court refused to apply the strict language of § 2.725 to bar a cause of action before the buyer
suffered damages. Id at -, 235 N.W.2d at 574-75.

Even though the Michigan Supreme Court disagreed with its lower court of appeals
regarding the tolling issue as it related to the discovery rule, the court of appeals later re-
sorted to the tolling language again in referring to the discovery rule. See Waldron v. Arm-
strong Rubber Co., 64 Mich. 626, -, 236 N.W.2d 722, 726 (1975). Waldron was decided by
the court of appeals shortly before the Michigan Supreme Court announced its disagreement
in the appeal of Parish. However, Waldron was not released for publication until well after
the supreme court announced its Parish decision. Id at -, 236 N.W.2d at 722.

The Rhode Island Supreme Court also referred to the discovery rule as a tolling provi-
sion in Romano v. Westinghouse Elec. Co., 336 A.3d 555, 560 (R.I. 1975).

122. 6D U.C.C. REP. DIo. (MB) 2-694.29 to -30C (1983).
123. TEX. Bus. & COM. CODE ANN. § 10.103 (Vernon 1977).
124. N.C. GEN. STAT. § 1-15-(b) (West 1969).
125. 6D U.C.C. REP. DIG. (MB) 2-694.28 (1983).
126. Id § 2-694.29.
127. TEX. REV. CIV. STAT. ANN. art. 5524 (Vernon 1958). Several of the limitations

statutes have been passed or amended since the UCC became effective in Texas.
128. See supra note 97 and accompanying text.
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the discovery rule is equitable, and with the Texas courts' reliance
on it in recent contract cases, it should be applied in UCC cases.

VI. CONCLUSION

Except in a topsy-turvy land, you can't die before you are con-
ceived, or be divorced before you ever marry, or harvest a crop
never planted, or bum down a house never built, or miss a train
running on a non-existent railroad. For substantially similar rea-
sons it has always heretofore been accepted, as a sort of legal
"axiom," that a statute of limitations does not begin to run
against a cause of action before that cause of action exists, i e.,
before a judicial remedy is available to the plaintiff. For a limita-
tions statute, by its inherent nature, bars a cause of action solely
because suit was not brought to assert it during the period when
the suit, if begun in that period, could have been successfully
maintained; the plaintiff, in such a case, loses for the sole reason
that he delayed-beyond the time fixed by the statute---com-
mencing his suit which, but for the delay, he would have won. 29

Discussions such as this are meant to aid practitioners, at least
in part, in knowing and understanding the law so that they can bet-
ter represent their clients. There may be, however, some instances
under the nondiscovery rule application of section 2.725 in which no
amount of aid would help-those in which their client's cause of
action is barred before any injury or damage occurs. Such a rule is
manifestly unjust, but until a Texas state court rules on the issue, the
Fifth Circuit's interpretation of Texas law will control.' 30

However, even the Fifth Circuit has expressed doubt as to
whether Texas courts would utilize the discovery rule in cases ap-
plying section 2.725. In a recent decision131 the Fifth Circuit, in a
per curiam opinion, stood on the precedence of its Clark decision.
Yet for the first time the court noted that the Texas Supreme Court
had left the issue unclear.1 32 The reservations of the Fifth Circuit

129. Dincher v. Marlin Firearms Co., 198 F.2d 821, 823 (2d Cir. 1952) (Frank, J., dis-
senting) (footnotes omitted).

130. A recent opinion by the Federal District Court in the Northern District of Texas
cited Clark v. De Laval Separator Corp., 639 F.2d 1320 (5th Cir. 1981), for the proposition
that the statute of limitations for breach of an implied warranty begins to run on the date of
delivery. The court felt compelled to "apply the date of delivery rule mandated by § 2.725
and by the Fifth Circuit in Clark .... ." Sundown State Bank v. National Cash Register
Co., No. CA-5-82-041 (N.D. Tex. July 14, 1983).

131. Garvie v. Duo-Fast Corp., 711 F.2d 47 (5th Cir. 1983).
132. Id at 48. The Fifth Circuit referred to the Texas Supreme Court's decision in
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were evident in the concurring opinion of Judge Ruben. He stated
that, "on further reflection [of Clark,] the result in that case seems
unjust."' 3 3 However, Rubin noted that "[u]ntil the Texas courts def-
initely resolve this question, we are bound to follow Clark."'13 4

The Texas Legislature should consider the injustices which
have arisen under the present Code interpretation and determine if
present judicial interpretations reflect the legislature's intent. At
least two states, Florida and South Carolina, have already taken ac-
tion to correct the literal reading of section 2.725 and their results
should be studied by lawmakers.

Additionally, Texas state courts should be prepared to provide
in detail, when the opportunity arises, the Texas interpretation of
the UCC statute of limitations. The Texas Supreme Court missed
the opportunities to provide guidance on this issue in its holdings in
Vaughn'35 and Garcia.136 The next opportunity should not be by-
passed so that lower courts and practitioners will be able to ade-
quately and justly apply the law in what could be the vital issue of a
case. Regardless of the direction of the opinion, an interpretation so
critical to the law should be made by a Texas state court, so that the
proper precedent is established.

Don A Richards and Melba Herron Richards

Garcia v. Texas Instruments, Inc., 610 S.W.2d 456 (Tex. 1980), and concluded that "Garcia
did not make clear . . . when the cause of action for [a breach of implied warranty] ac-
crues." 711 F.2d at 48. The Fifth Circuit also noted that although the Clark decision, unlike
Garvie, did not involve personal injuries, the holdings were otherwise indistinguishable. Id.
at 49. The inference is that the court, in applying the discovery rule, would not differentiate
between cases involving economic loss and those involving personal injury.

133. 711 F.2d at 49 (Rubin, J., concurring). Judge Rubin had been a member of the
same panel which wrote the Clark opinion.

134. Id.
135. 643 S.W.2d 113 (Tex. 1983).
136. 610 S.W.2d 456 (Tex. 1980).
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