
BANKRUPTCY

by Hon. Bill H Brister*

Resolution of the issues in a bankruptcy case requires a series of
two-part analyses. First, for each contested matter the existence of a
right must be established. This first prong of the analysis often re-
quires application of nonbankruptcy civil law. In this respect bank-
ruptcy is one of the most general areas of law. In July, 1984,
Congress enacted the Bankruptcy Amendments and Federal Judge-
ship Act of 1984' which effectively removed from the bankruptcy
judges' jurisdiction the ability in many instances to determine whether
a right exists.2 However, after the threshold determination of the
existence of a right is made, the second prong of the analysis requires
the application of the Bankruptcy Code3 and Rules.4 The Code and
the Rules are applied to determine precisely how the established right
will be treated in the scheme of distribution or how it will otherwise
be handled in the prosecution of the bankruptcy case. This article
examines the second prong of the analysis by reference to the opinions
of the Fifth Circuit decided during the survey period.5

There were at least twenty-seven opinions by the Fifth Circuit
during the survey period which fall within the narrow category of the

* United States Bankruptcy Judge for the Northern District of Texas; B.S., Northwest-
ern State University, 1949; J.D., University of Texas at Austin, 1958. The assistance of Cheryl
Huff, third-year law student, Texas Tech University School of Law, is gratefully
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1. The Bankruptcy Reform Act of 1978 as amended by The Bankruptcy Amendments
and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 1984 U.S. CODE CONG. & AD. NEWS
(98 Stat.) 333 (amending 11 U.S.C. §§ 101-151326 (1982)). In Northern Pipeline Constr. Co.
v. Marathon Pipeline Co., 458 U.S. 50 (1982), the Supreme Court examined the jurisdiction of
bankruptcy courts and the judicial powers of the bankruptcy judges. The Supreme Court held
that the 1978 Bankruptcy Reform Act unconstitutionally confers judicial powers to bank-
ruptcy judges. The Marathon holding and related discussion in the case was the impetus for
the recent amendments to the Bankruptcy Code and the enactment of Federal Judgeship Act.

2. See 1 COLLIER ON BANKRUPTCY C-1--C-4 (15th ed., Special Supp. 1984) (discussing
the changes made to the 1978 Bankruptcy Reform Act and to title 28 of U.S.C.).

3. The Bankruptcy Code of 1978, 11 U.S.C. §§ 101-151326 (1982) (commonly referred
to as the "Code").

4. The Rules of Bankruptcy Procedure, 11 U.S.C. app. 175 (1982) (commonly referred
to as the "Rules").

5. The survey period extends from July 1, 1983 through June 30, 1984.
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second prong. Although each of the cases made a contribution to
existing law, four merit special notice.

I. DEACCELERATION OF RESIDENTIAL MORTGAGES

The en banc Fifth Circuit opinion in Grubbs v. Houston First
American Savings Association6 addresses and further clarifies an issue
which has resulted in a variety of conflicting lower court decisions.
The problem for the lower courts was one of statutory interpretation
of the Code as well as the applicability of state law. The Fifth Circuit
is only the second circuit court to confront the issue of whether a
debtor who files for chapter 13 bankruptcy after the residential mort-
gage has been accelerated and foreclosure is pending, may deacceler-
ate the mortgage and resume the original payment schedule.' The
Fifth Circuit held that the debtor is allowed to deaccelerate the
mortgage.8

A. Facts of Grubbs

The facts of Grubbs are typical of the fact patterns which have
confused the lower courts. The debtor, Grubbs, was indebted to
Houston First American Savings Association ("Houston First"), on a
promissory note secured by a second lien on Grubbs' residence. In
February 1980, Houston First accelerated the mortgage because
Grubbs was delinquent in the payments. Houston First instituted
foreclosure proceedings in June 1981. In July 1981, Grubbs filed a
petition for order for relief under chapter 13. This filing resulted in

6. Grubbs v. Houston First Am. Says. Ass'n., 730 F.2d 236 (5th Cir. Apr. 1984). The
Fifth Circuit voted for rehearing en banc of this case after the Fifth Circuit panel issued an
opinion which conflicted with the rule declared in another circuit. 718 F.2d 694 (5th Cir.
1983), rev'd, 730 F.2d 236 (5th Cir. 1984) (en banc).

7. Id. at 237. See Di Pierro v. Taddeo (In re Taddeo), 685 F.2d 24 (2d Cir. 1982). The
court in Taddeo was the first circuit court to address this issue. The facts of Taddeo reveal that
the Taddeos defaulted on their mortgage. The creditor accelerated the mortgage and declared
that the balance was due immediately. The Taddeos' filed a chapter 13 petition which stayed
the foreclosure. The Taddeos' plan proposed to cure the default and reinstate the mortgage.
The creditor asserted that the default could not be cured, because state law provided that the
accelerated debt was due immediately. Therefore, § 1322(b)(5), which deals with long term
debts, is not applicable to a situation in which the debt is currently due. 685 F.2d at 25.

The Second Circuit conducted a thorough analysis of the Code's provisions including an
examination of lower court opinions, legislative history, and the policy and purpose for the
enactment of chapter 13. The court concluded that the petitioners were allowed to cure the
default and reinstate the original payment schedule despite the prebankruptcy acceleration of
the mortgage under state law. Id. at 29.

8. 730 F.2d at 246-47.
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staying the foreclosure proceedings under section 362(a) of the Code.9

Grubbs' plan proposed to pay Houston First the delinquencies over
the thirty-six months term of the chapter 13 plan. 10

The Fifth Circuit held that Grubbs is entitled under the Code to
deaccelerate the mortgage and resume the original payment schedule
despite the fact that his petition for bankruptcy was filed after the
acceleration of the mortgage." Before examining the opinion, this ar-
ticle will briefly discuss the background and purpose of chapter 13, as
well as the source of the conflicting lower court opinions which lead
up to the Grubbs case.

B. Purpose of Chapter 13 and Chapter 13 Foreclosures

Two traditional policies of bankruptcy law structure the interpre-
tation of bankruptcy statutes. 12 First, the debtor's financial position is
rehabilitated by providing him a "fresh start."' 13 Second, the debtor's
property is equitably distributed among the various creditors.' 4

Chapter 13 of the Code is a debtor-oriented chapter intended to
give the ordinary consumer-debtor an alternative to the more extreme
and stigmatized remedies provided in the Code.'" The chapter pro-
vides that a debtor may retain possession and control of his property

9. 11 U.S.C. § 362(a) (1982).
10. 730 F.2d at 238. See 11 U.S.C. § 1321 (1982). The plan among other things contains

the debtor's proposal for satisfying the creditors.

11. 730 F.2d at 246-47.
12. See Lines v. Frederick, 400 U.S. 18, 19 (1970); Segal v. Rochelle, 382 U.S. 375, 380

(1966). See also Donnelly, The New (Proposed?) Bankruptcy Act.: The Development of Its
Structural Provisions and Their Impact on the Interest of Consumer-Debtors, 18 SANTA CLARA
L. REV. 291, 317 (1978) (twin purposes of modern bankruptcy law: providing orderly process
for the collection of the debtor's property-and distribution to its creditors; and rehabilitating
the debtor).

13. 5 COLLIER ON BANKRUPTCY 1300.01, at 1300-13 (15th ed. 1984). See also Wil-
liams v. United States Fidelity & Guar. Co., 236 U.S. 549, 554-55 (1915) (one goal of bank-
ruptcy is to "relieve the honest debtor from the weight of oppressive indebtedness and permit
him to start afresh").

14. See Hardin v. Hardin (In re Hardin), 16 Bankr. 810, 811 (Bankr. N.D. Tex. 1982).
15. See H.R. REP. No. 595, 95th Cong., 1st Sess. 118 (1977), reprinted in 1978 U.S.

CODE CONG. & AD. NEWS 5963, 6079. See also Comment, Home Foreclosures Under Chapter
13 of the Bankruptcy Reform Act, 30 UCLA L. REV. 637, 643 (1983). The article notes that
the Code allows individuals and businesses three types of bankruptcy remedies. First, chapter
7 provides that both individuals and businesses may file to liquidate their assets. Second, busi-
nesses which plan to reorganize after bankruptcy should file a chapter I 1 petition. Last, an
individual who desires to retain and protect all or a part of his assets, while at the same time
paying his creditors, should file a chapter 13 petition. Id.
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during the administration of the plan.' 6 The debtor is given breathing
room to restructure his debts in order to pay creditors from future
earnings.' 7 Therefore, chapter 13 meets the policy of emphasizing the
"fresh start" of the debtor while at the same time providing for pay-
ment of at least some part of the debts.

Frequently, when a homeowner has defaulted in his payment to
the lender, and the lender has commenced foreclosure proceedings,' 8

the homeowner will file a chapter 13 petition in order to "stay" the
foreclosure.' 9 The homeowner must convince the court that his pro-
posed plan should be confirmed. The plan may modify the rights of
the lender,2° or may permit the homeowner to cure the default on the
loan, deaccelerate the mortgage, and reinstate the original payment
schedule.2' The right to modify the loan, or cure defaults when a
mortgage has been accelerated prior to the homeowner's filing of the
chapter 13 petition, are the questions which have bothered both
courts and practitioners. Therefore, an examination of the provisions
of the Code which have caused the confusion and the resulting prob-
lem is discussed.

C. Source of the Confusion: Section 1322(b)(2) (3) and (5)

Three apparently conflicting provisions of section 1322(b) create
confusion on the issue whether the debtor may deaccelerate the mort-

22gage. Section 1322(b)(2) provides that a chapter 13 debtor may

16. 11 U.S.C. § 1306(b) (1982). See also Comment, supra note 15 at 644-45. Once the
debtor files a petition, he must file a plan. The plan explains how the debtor will pay the
creditors, what the debtor's rights are with respect to security interests, loan defaults, or any
other provision allowed by the Code. Id. The Code provides that the plan should not extend
longer than three years. 11 U.S.C. § 1322(c) (1982).

17. Id. § 1306(a)(2) (1982).
18. 730 F.2d 236 (5th Cir. Apr. 1984); In re Taddeo, 685 F.2d 24 (2d Cir. 1982).
19. 11 U.S.C. § 362(a) (1982).
20. Id. § 1322(b)(2) (1982). See infra note 23 (defining "modify").
21. Id. § 1322(b)(3), (5) (1982). See infra note 24 (defining "cure").
22. The three conflicting paragraphs of section 1322(b) provide in part that the plan

may-
(2) modify the rights of holders of secured claims, other than a claim secured only by
a security interest in real property that is the debtor's principal residence, or of hold-
ers of unsecured claims; (3) provide for the curing or waiving of any default; . . . (5)
notwithstanding paragraph (2) of this subsection, provide for the curing of any de-
fault within a reasonable time and maintenance of payments while the case is pending
on any unsecured claim or secured claim on which the last payment is due after the
date on which the final payment under the plan is due. . ..

II U.S.C. § 1322(b)(2), (3), (5) (1982).
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"modify" the rights of secured claims.23 Additionally, the debtor's
plan may allow the "curing" of any default, pursuant to section
1322(b)(3). 24 One limitation in section 1322(b)(2) is that the debtor's
plan may not "modify" the rights of holders of secured interests in the
debtor's principal residence.25 However, section 1322(b)(5) expressly
provides that, notwithstanding the limitation in paragraph two, the
debtor's plan may provide for the curing of any default on any claim
on which the last payment is due after the date on which the final
payment under the plan is due.26 The creditor's claims must be liqui-
dated over the life of the plan. Therefore, as long as the time for
repayment as proposed by the debtor's plan is reasonable, the debtor
may cure the default and maintain his mortgage payments provided
the last mortgage payment is due after the plan's termination. 7

The interpretation of this paragraph by the courts illustrates the
consensus that when the debtor defaults, but the mortgage has not
been accelerated, the debtor may cure the default.28  The courts also
agree that an accelerated debt may not be cured if the foreclosure sale
to a third party has taken place. 29 However, the courts are divided on
the result when a mortgage has been accelerated prior to the debtor's

23. Id. § 1322(b)(2) (1982). See supra note 22. "Modify" includes the reduction of the
monthly mortgage payments, reduction of the total principal and interest due, extension of the
maturity of the loan, or other similar action to alleviate the debtor's financial responsibilities.
See Comment, supra note 15 at 649.

24. 11 U.S.C. § 1322(b)(3) (1982). See supra note 22. One court explained the concept of
curing a default by using an acceleration of a mortgage as an example. In the case of In re
Taddeo, 685 F.2d 24 (2d Cir. 1982), the court stated that a default is an event in the debtor-
creditor relationship which triggers consequences such as acceleration. Taking care of the
triggering event and returning to predefault conditions is what the court views as curing a
default. Therefore, using the court's example, the mortgage is deaccelerated and the original
payment schedule is reinstated. Id. at 26-27.

25. 11 U.S.C. § 1322(b)(2) (1982). See supra note 22.
26. Id. § 1322(b)(5) (1982). See supra note 22.
27. Id. § 1322 (c) (1982) (providing that a plan may not extend beyond three years, or

with court approval, beyond five years). See Comment, Chapter 13-Bankruptcy. When May a
Mortgage Debtor Cure the Accelerated Mortgage Debt Using Section 1322(b)(5)?, 8 U. DAYTON

L. REV. 109, 116-17 (1982).
28. Mid American Credit Union v. Davis (In re Davis), 16 Bankr. 473, 474 (D. Kan.

1981); In re Hartford, 7 Bankr. 914, 916 (Bankr. D. Me. 1981); In re Johnson, 6 Bankr. 34, 35
(Bankr. N.D. I11. 1980). See 730 F.2d at 240; Sable, A Chapter 13 Debtor's Right To Cure a
Default Under Section 1322(b): A Problem of Interpretation, 57 AM. BANKR. L.J. 127, 128
(1983); Comment, Accelerated Mortgages: An Unsolved Problem of Interpretation in Chapter
13, 19 Hous. L. REV. 954, 971 (1982).

29. In re Pearson, 10 Bankr. 189, 193 (Bankr. E.D.N.Y. 1981); In re Butchman, 4 Bankr.
379, 380 (Bankr. S.D.N.Y. 1980). See 730 F.2d at 240; Sable, supra note 28, at 128; Comment,
supra note 28, at 971.
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filing of a chapter 13 petition.3"
The discrepancies among the courts developed because of the fa-

cial ambiguity of the provisions dealing with the right to cure a de-
fault on a claim secured by the debtor's principal residence. 31 The
court in Grubbs stated the problem as follows:

If read without reference to its statutory history and context, the
literal wording of § 1322 is open to the interpretation that (b)(3)
(permitting the plan to "provide for the curing of any default") is
not applicable to a home-mortgage debt, and that a default on a
long-term home mortgage may be cured only if "the last payment
is due after the date on which the final payment under the plan is
due."

, 32

The debtor would be prohibited from protecting his home by fil-
ing a chapter 13 petition if the creditor accelerated the mortgage prior
to the chapter 13 filing because the payments would not be due after
the plan, but immediately.3 Grubbs provides the guidance for lower
courts through its in-depth analysis of prior cases, and legislative his-
tory, as well as the purpose of chapter 13.

D. The Grubbs Interpretation of Section 1322(b)(2)(3) and (5)

The Grubbs court examined and agreed with In re Taddeo's hold-
ings that (1) curing a default is not equivalent to modifying a claim
and, therefore, the section 1322(b)(2) prohibition against modifying
any default on residential liens does not apply since (b)(2) deals with
modifying-not curing; and (2) that state law is not controlling in
determining the debtor's right to cure a default.3 ' The Taddeo court
noted that Congress intended to permit curing as provided by the
Code.35

Next, the Fifth Circuit conducted an examination of the legisla-
tive history of each paragraph. The court analyzed the House Legis-
lation,36 the Bankruptcy Commission proposals, 37 the subsequent

30. Sable, supra note 28, at 128; Comment, supra note 28, at 971. See 730 F.2d at 240 n.6
(discussing the three distinct lines of authority).

31. 730 F.2d at 240.
32. Id. at 240-41 (emphasis in original).
33. Id. at 241.
34. Id.
35. Id. at 241 n.9 (discussing the congressional intent that chapter 13 provide a uniform

national remedy which should not be subjected to harsh state laws).
36. Id. at 242-43.
37. Id. at 243-44.
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Senate and concurrent amendments,38 and concluded that the
"notwithstanding" language in section 1322(b)(5) is a subset to the
power to modify in section 1322(b)(2) and was added in order to al-
low curing of mortgages notwithstanding section 1322(b)(2). 39 There-
fore, Grubbs was allowed to cure the default and deaccelerate the
mortgage on his residence.4 °

Perhaps the result reached by the Fifth Circuit disregards the
plain meaning of the words in sections 1322(b)(2), (3) and (5). How-
ever, although the legislative history detailed in the Grubbs opinion is
not absolutely clear, the Fifth Circuit's decision is consistent with the
congressional intent and purpose of chapter 13. Grubbs is the second
circuit court case to provide the lower courts with this conclusion.
These courts now have clear guidance for the correct interpretation
and application of the provisions in the Code. Homeowners who file
for bankruptcy after the lender has accelerated the mortgage may
cure the default.

II. EXEMPTIONS AND LIEN AVOIDANCE: RELATION OF

FEDERAL AND STATE LAW

The Code provides that all property of the debtor becomes prop-
erty of the estate.4" However, after the property becomes part of the
estate, the debtor is allowed to exempt certain property from the "es-
tate.' 42 The Code and court decisions recognize the debtor's right to

38. Id. at 244-46.
39. Id. at 246.
40. Id. at 247. In fact, the court pointed out that the loan securing Grubbs' mortgage

was due within the three year term of the chapter 13 plan. Therefore, Grubbs' note was not a
long term debt within the § 1322(b)(5) provisions. Instead, Grubbs' note was curable under
the provisions of § 1322(b)(3) and should be allowed. Id. at 247.

41. 11 U.S.C. § 541 (1982).
42. Id. § 522 (1982). This section provides that:
(b) Notwithstanding section 541 of this title, an individual debtor may exempt from
property of the estate either-
(I) property that is specified under subsection (d) of this section, unless the state law
that is applicable to the debtor under paragraph (2)(A) of this subsection specifically
does not so authorize; or in the alternative,
(2)(A) any property that is exempt under Federal law, other than subsection (d) of
this section, or state or local law that is applicable on the date of filing of the peti-
tion. . . .(f) Notwithstanding any waiver of exemptions, the debtor may avoid the
fixing of a lien on an interest of the debtor in property to the extent such lien impairs
an exemption to which the debtor would have been entitled under subsection (b) of this
section, if such lien is-
(1) a judicial lien; or
(2) a nonpossessory, nonpurchase-money security interest in any-
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elect exemptions under either federal or state law.43 In addition, the
Code allows a debtor to avoid a nonpossessory, nonpurchase-money
security interest in certain types of exempt property.4

The issue facing the Fifth Circuit in Allen v. Hale County State
Bank,45 was whether the Texas statute,4 6 which expressly denies the
personal property exemption for property subject to encumbrances, is
preempted by the Code which affords a procedure for avoiding certain
encumbrances.47 The court held that the correct interpretation of the
Code's provisions and the legislative history mandates that the Texas
statute control; and therefore, the debtor is unable to take the exemp-
tion for personal property secured by a lien.4"

In order to more clearly understand the impact of the holding in
Allen, the facts of the case and the court's reasoning are discussed
below.

A. Facts of Allen and the Court's Analysis

The facts reveal that when Allen filed a chapter 11 bankruptcy
proceeding, he owed Hale County State Bank $141,597 which was

(A) household furnishings, ...
(B) implements, professional books, or tools, of the trade of the debtor ...

Id. (emphasis added).
43. Id. § 522(b) (1982). See Allen v. Hale County State Bank, 725 F.2d at 292 (5th Cir.

1984) (citing McManus v. Avco Financial Services (In re McManus), 681 F.2d 353, 355-56
(5th Cir. 1982)). The court recognizes that there are three possibilities available to a state
under § 522(b): "(1) remain silent and allow the federal law to be the sole remedy, (2) draft an
exemption schedule which partially or wholly precludes the 522(d) remedy, and (3) allow elec-
tion between state and federal exemption provisions." 725 F.2d at 292. See also Cannady v.
Wilson (In re Cannady), 653 F.2d 210, 214 (5th Cir. 1981) (Texas law permits an election); 7

COLLIER ON BANKRUPTCY 1 (15th ed. 1984) (three possible options available to debtor).
44. 11 U.S.C. § 522(f)(2)(B) (1982). See supra note 42.
45. 725 F.2d 290 (5th Cir. Feb. 1984).
46. TEX. REV. CIV. STAT. ANN. art. 3836 (Vernon 1966), repealed by Acts of 1983, ch.

576, § 6, Tex. Gen. Laws, 3729 (TEx. PROP. CODE ANN. §§ 41.001-43.001 (Vernon Pamph.
Supp. 1984)). The original statute provided for exemption of personal property. The provi-
sions which are now found in the Property Code also allow the exemptions with no substantial
change in context. The Allen opinion uses the statutory provisions of article 3836 of TEXAS

REVISED CIVIL STATUTES ANNOTATED. The remainder of this article will cite the applicable
sections of the Texas Property Code. See TEX. PROP. CODE ANN. §§ 42.001-.002 (Vernon
Pamph. Supp. 1984).

47. 725 F.2d at 291. See TEX. PROP. CODE ANN. § 42.001(a), (b) (Vernon Pamph. Supp.
1984). The statute provides that "[e]ligible personal property ... is exempt from attachment,
execution, and seizure for the satisfaction of debts, except for encumbrances properly fixed on

the property." The statute also states that the "exemption provided in this section does not
apply to a debt that is secured by a lien on the property ....... Id.

48. 725 F.2d at 293.
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Secured by nonpossessory, nonpurchase-money security interests in
certain farming implements and other tools of the trade.49 Allen
claimed the full panoply of exemptions under state law as permitted
by section 522(b)(2).50 The bankruptcy court disallowed the exemp-
tion under the Texas statute because the property was encumbered by
a security interest and the statute expressly forbids an exemption in
that situation.5' On appeal, Allen asserted that section 522(0,52
which permits a debtor to avoid a lien on property which would have
been available for exemption, is applicable.53 The Fifth Circuit
disagreed.

The Fifth Circuit conducted a three step analysis to resolve the
issue of whether federal law preempts the state law. The first step was
an examination of the avoidance provisions of section 522()." The

49. Id. at 291.
50. Id. at 292. Allen's wife claimed the federal exemptions under § 522(d) of the Code.

The court recognized that 11 U.S.C. § 522(m) (1982) allows one spouse to claim the federal
exemptions while the other spouse claims the applicable state exemptions. 725 F.2d at 292.
See In re Cannady, 653 F.2d 210, 213-14 (5th Cir. 1981). In 1984, Congress enacted the
Bankruptcy Amendments and Federal Judgeship Act which effectively reverses the holding of
In re Cannady. Section 522(m) now provides that "subject to the limitation in subsection (b),
this section shall apply separately with respect to each debtor in a joint case." The amend-
ments in section 522(b) state that "[In joint cases filed under section 302 of this section...
by or against debtors who are husband and wife, . . . one debtor may not elect to exempt
property listed in paragraph (1) and the other debtor elect to exempt property listed in para-
graph (2) of this subsection .... ." See the Bankruptcy Reform Act of 1978 as amended by
the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 1984
U.S. CODE CONG. & AD. NEWS (98 Stat.) 333.

51. 725 F.2d at 292. See supra notes 46-48.
52. 11 U.S.C. § 522(0 (1982). See supra note 42.
53. 725 F.2d at 292.
54. Id. at 292-93.
55. Id. See 11 U.S.C. § 522() (1982); supra note 42. The legislative history of section

522(0 suggests that Congress determined that some types of property subject to security inter-
ests were insignificant to the creditor, but at the same time very important to the debtor in his
day-to-day functions. The importance of these properties to the debtor increased the leverage
of the creditor in compelling payment by threats of foreclosure. Therefore, Congress provided
a method for the debtor to avoid liens against the particular categories of exempt properties
enumerated in section 522(0). See H.R. REP. No. 95-595, 95th Cong., 1st Sess. 363 (1977),
reprinted in 1978 U.S. CODE CONG. & AD. NEWS 5963, 6318; S. REP. No. 95-989, 95th Cong.,
2d Sess. 6 (1978), reprinted in 1978 U.S. CODE CONG. & AD. NEWS 5787, 5792. The argu-
ment may be asserted that Congress did not have sophisticated tools of trade in mind when it
enacted section 522(f). The legislative history indicates that Congress sought only to preserve
for the debtor the property which the debtor required for his livelihood, but which has no real
economic value to the creditor. Tractors, combines and other similar types of farming equip-
ment have an established used market, and therefore are as economically valuable to the credi-
tor as they are to the debtor. However, the language of section 522(f) does not draw a
distinction between tools of the trade which have little actual value, but are important to the
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court observed that the avoidance provisions of section 522(0 provide
the debtor with a method for avoiding liens only "to the extent that
such lien impairs an exemption to which the debtor would be entitled
under subsection (b)" of section 522.56 The provisions in this section
do not create separate exemptions, but merely provide the debtor with
a limited power to avoid liens. 7

Because section 522(0 specifically refers to section 522(b), the
second step of the court's analysis was an examination of the language
of section 522(b) in order to determine which exemptions the debtor
may take. 8 Section 522(b) allows a state to prohibit the use of federal
exemptions by expressly mandating the sole use of its state exemption
provisions.59 If the state fails to exercise its veto power, then the Code
provides the debtor with two choices." First, the debtor may select
the federal "laundry list" exemption provided in section 522(d). 61 Al-
ternatively, the debtor may select the provision providing that exempt
property includes exemptions available under federal law other than
the section 522(d) list and the state law exemptions of the debtor's
domicile.62

Previously, the Fifth Circuit in In re McManus,63 had noted that
section 522(b) allows the states broad discretion to determine what
property may be exempt, as long as the state law does not conflict
with exemptions allowed by federal law other than the section 522(d)
list. 64 The McManus court observed that the unambiguous language

debtor, and tools of the trade which are sophisticated, and therefore also valuable to the credi-
tor. Therefore the plain meaning of the statute does not prohibit a debtor from avoiding a
nonpurchase money, nonpossessory lien against farming equipment, if the equipment falls
within the exempt category of tools of the trade.

56. 725 F.2d at 292. See 11 U.S.C. § 522(f) (1982).
57. 725 F.2d at 292. See In re McManus, 681 F.2d 353, 355 (5th Cir. 1982).
58. 725 F.2d at 292-93. See 11 U.S.C. § 522(b) (1982); supra note 42.
59. 11 U.S.C. § 522(b)(1) (1982). See 7 COLLIER ON BANKRUPTCY 1 (15th ed. 1984);

supra note 42.
60. 11 U.S.C. § 522(b) (1982). See supra note 42.
61. 11 U.S.C. § 522(b)(1) (1982). See 681 F.2d at 355 n.2. "The federal laundry list

expressed in 11 U.S.C. § 522(d) lists eleven separate types of property that may be exempted."
Id.

62. 11 U.S.C. § 522(b)(2) (1982). See supra note 42; infra note 64 for examples of "fed-
eral law other than" § 522(d).

63. 681 F.2d 353 (5th Cir. 1982). The Fifth Circuit examined a Louisiana statute with
provisions similar to the Texas statute in Allen. The court concluded that property which was
subject to a security interest is not capable of being exempted because of state law forbidding
the exemption. Id. at 356-57.

64. Id. at 355. See H.R. REP. No. 95-595, 95th Cong., 1st Sess. 360, 363 (1977), re-
printed in 1978 U.S. CODE CONG. & AD. NEWS 5963, 6316. The House Report lists the

[Vol. 16:95
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of section 522(b) indicates that a state may exempt the same property,
more property, or less property than that included in the section
522(d) list.6 5 The court also held that the state may establish its own
requirements for exemptions, which may either circumscribe or en-
large the list of exempt property.66

Examination of the provisions of state law, which determine the
extent that property can be exempted, directs the third step of the
Allen court's analysis. 67 The Texas statute provides that "personal
property . . . is exempt from attachment, execution, and seizure for
the satisfaction of debts, except for encumbrances properly fixed on
the property."68 The Fifth Circuit observed that the statutory lan-
guage is specific and concluded that it does not exempt property sub-
ject to a lien.69The court held that when state law specifically
prohibits a particular exemption, the property is not considered to be
a section 522(b)(2) exemption.7" Therefore, a debtor may not avoid
the lien under section 522(f), because the property is not an exemption
the debtor is entitled to take under section 522(b). 7 In conclusion,
the Fifth Circuit held that Allen is not allowed to avoid the lien on
the farming implements and tools of the trade, because the property is
not capable of being exempted under section 522(b).72

B. Aftermath of Allen

The Allen opinion is unclear as to whether the existence of a se-
curity interest against property which otherwise would be exempt
under state law prevents the exemption altogether, or merely prevents

following federal laws as within § 522(b)(2) "other" federal law provisions: foreign service
retirement and disability payments; social security payments; injury or death compensation
payments from war risk hazards; wages of fishermen, seamen, and apprentices; civil service
retirement benefits; Longshoremen's and Harbor Workers' Compensation Act death and disa-
bility benefits; Railroad Retirement Act annuities and pensions; veterans benefits; special pen-
sions paid to winners of the Congressional Medal of Honor; and federal homestead lands on
debts contracted before issuance of the patent. Id.

65. 681 F.2d at 355.
66. Id. at 355-56.
67. 725 F.2d at 293. See In re McManus, 681 F.2d at 356.
68. TEX. PROP. CODE ANN. § 42.001(a) (Vernon Supp. 1984). Note that the Property

Code now includes a provision expressly dealing with property subject to a lien. "The exemp-
tion provided in this section does not apply to a debt that is secured by a lien on the property

. Id. § 42.001(b).

69. 725 F.2d at 293.
70. Id.
71. Id. See supra note 42 for text of 11 U.S.C. § 522(b), (f) (1982).
72. 725 F.2d at 293.
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exemption to the extent of the encumbrance. An interpretation of
federal and state laws which would deny the debtor an exemption for
the value of the tools which exceed the encumbrance would be unfair.
The more correct and just interpretation would be that the property is
exempt to the extent of any equity in the property. In other words,
the value of the property not subject to a lien should be exempted.13

Additionally in 1984 Congress enacted the Bankruptcy Amend-
ments and Federal Judgeship Act of 1984."4 One section amended by
Congress is section 522. The former provisions of section 522 pro-
vided that a husband and wife, filing a joint petition, could claim ex-
emptions separately. 5 Therefore, one spouse could claim the liberal
exemptions provided under Texas law, and the other spouse could
claim the federal exemptions under section 522(d).7 6 The joint debt-
ors thereby gained the benefits of both federal and state exemptions.
On the one hand, the Texas exemption statutes are very liberal in
allowing exemptions as compared to the federal exemptions.7 " For
example, in Texas the homestead is subject to an almost unlimited
exemption.78 However, section 522(d)(1) drastically limits the
debtor's exemption for real property.79 Therefore, if one spouse files
for the homestead exemption under state law, more of the homestead
may be exempt than had he utilized section 522(d)(1). On the other
hand, section 522(d) provides for exemptions which may not be
claimed under state law, including "spillover" or "wild card" exemp-
tions in lieu of homestead.

The amended section now provides that a husband and wife joint
debtors must select between federal and state exemptions.8" When

73. See HR. REP. No. 95-595, 95th Cong., 1st Sess. 363 (1977), reprinted in 1978 U.S.
CODE CONG. & AD. NEWS 5963, 6316. The report stated that:

Property may be exempted even if it is subject to a lien, but only the unencumbered
portion of the property is to be counted in computing the "value" of the property for
purposes of exemption. Thus, for example, a residence worth $30,000 with a mort-
gage of $25,000 will be exemptable to the extent of $5,000. This follows current law.
The remaining value of the property will be dealt with in the bankruptcy case as is
any interest in property that is subject to a lien.

Id.
74. See supra note 50.
75. 11 U.S.C. § 522(m) (1982).
76. Id. See In re Cannady, 653 F.2d 210, 213-14 (5th Cir. 1981).
77. TEX. PROP. CODE ANN. §§ 41.001-43.001 (Vernon Pamph. Supp. 1984).
78. Id. § 41.002.
79. 11 U.S.C. § 522(d)(1) (1982). The exemption for property used as a residence may

not exceed $7,500. Id.
80. See supra note 50.
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considering Allen and the amendments to section 522, the rights of
the debtors are now drastically limited. For example, if a husband
and wife own a homestead with a high equity value, the couple will
probably elect to claim exemptions under state law in order to take
advantage of the liberal homestead exemption. However, by doing so,
Allen prevents the joint debtors from utilizing the section 522(0
avoiding provisions for encumbered personal property."' Therefore,
Allen and the 1984 amendments greatly restrict and limit the property
which might be exempt from the bankruptcy estate.

III. THE CREDITORS' LIQUIDATING PLAN IN A FARMER

CHAPTER 11 CASE

The recent case of In re Jasik 82 makes significant inroads in the
preference status historically enjoyed by farmers in bankruptcy cases.
The Fifth Circuit clearly states that the Code's protection provided to
farmers is not absolute, and that even farmers are required to comply
with the Code's requirements in a timely fashion. 3

A. Facts and Analysis of Jasik

In this case the debtors were engaged in farming and ranching.
In 1982, the debtors filed voluntary petitions for relief under chapter
11.84 In 1983, the court-appointed trustee 5 and the official committee
of creditors86 filed a joint plan of reorganization-because of the debt-
ors' failure to develop any plan of reorganization. 7 The plan pro-
posed that the debtors' property be sold in order to provide sufficient
funds to satisfy the claims of the creditors."8 The debtors contended
that the Code implies that farmers are exempt from chapter 11 liqui-

81. 725 F.2d at 293.
82. 727 F.2d 1379 (5th Cir. Mar. 1984).
83. Id. at 1382.
84. Id. at 1380. See 11 U.S.C. §§ 1101-1129 (1982). See also 11 U.S.C. § 301 (1982)

(voluntary case is commenced by filing a petition in the bankruptcy court).
85. 727 F.2d at 1380-81. See 11 U.S.C. § 1104 (1982).
86. 727 F.2d at 1380-81. See 11 U.S.C. §§ 1102-1103 (1982). Seealso H.R. REP. No. 95-

595, 95th Cong., 1st Sess. 363 (1977), reprinted in 1978 U.S. CODE CONG. & AD. NEws 5963,
6357-58. The legislative history states that the committees "will be the primary negotiating
bodies for the formulation of a plan of reorganization. They will represent the various classes
of creditors and equity security holders from which they are selected. They will also provide
supervision of the debtor in possession and of the trustee, and will protect their constituents'
interests." Id. at 6357.

87. 727 F.2d at 1380-81.
88. Id. at 1381.
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dation proceedings.8 9 However, the district court and the Fifth Cir-
cuit affirmed the bankruptcy court's confirmation of the creditors'
liquidating plan.9°

The Fifth Circuit noted that although the debtors' claim that the
Code impliedly exempts farmers from chapter 11 liquidation, they do
concede that the exemption is not expressly stated in chapter 11. 91

The debtors base the implied exemption on two Code provisions. The
first is section 303(a) which provides that a farmer cannot be placed in
involuntary bankruptcy. 92 The second is section 11 12(c) which states
that with a farmer-debtor the court may not convert the case from a
chapter 11 reorganization to a chapter 7 liquidation unless the farmer-
debtor so requests.93 The debtors argued that to permit confirmation
of the liquidating plan would permit the trustee and the committee of
creditors to accomplish indirectly what they could not do directly.94

The debtors asserted that it was mere legislative oversight that Con-
gress did not extend an express farmer exception to chapter 11 liqui-
dation proceedings.95

The Fifth Circuit recognized the special protections given to
farmers under the Code. However, the court held that neither the
Code nor the legislative history indicate that farmer-debtors may fail
to comply with the Code's requirements and still gain the protections
given to farmers.96 The requirement that the debtors failed to meet
was the 120 day limit for the debtor to file a plan of reorganization. 97

89. Id. See 11 U.S.C. § 1123 (1982). The section provides in part:
(a) A plan shall-..
(5) provide adequate means for the plan's execution, such as-.
(D) sale of all or any part of the property of the estate, either subject to or free of any
lien, or the distribution of all or any part of the property of the estate among those
having an interest in such property of the estate ...

Id.
90. 727 F.2d at 1381.
91. Id.
92. 11 U.S.C. § 303(a) (1982). The legislative history reveals that Congress exempted

farmers and ranchers from involuntary cases because of the cyclical nature of their business.
'One drought year or one year of low prices, as a result of which a farmer is temporarily
unable to pay his creditors, should not subject him to involuntary bankruptcy." See S. REP.
No. 95-989, 95th Cong., 2d Sess. 6 (1978), reprinted in 1978 U.S. CODE CONG. & AD. NEWS
5787, 6278.

93. 11 U.S.C. § 1112(c) (1982).
94. 727 F.2d at 1381.
95. Id.
96. Id.
97. Id. at 1382. See 11 U.S.C. § 1121 (1982). The section provides that:
(a) The debtor may file a plan with a petition commencing a voluntary case, ..
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The Code provides that once the statutory time limit elapses without
extension or upon appointment of a trustee any party in interest may
file a plan.98 The Fifth Circuit concluded that Congress did not in-
tend that a farmer-debtor, by filing a voluntary bankruptcy case,
could indefinitely suspend creditors rights by witholding the affirma-
tive action of filing a plan.99

The voluntary petition for bankruptcy in this case was filed in
1982.1" The debtors had the exclusive right to file a plan of reorgani-
zation during the first 120 days or until a trustee was appointed. No
plan was proposed by the debtors within the statutory time period.
Additionally, the debtor had not proposed a plan by July 1983 when a
trustee was appointed. The debtor has no right to object to the liqui-
dation plan filed by the trustee and the official committee of
creditors. 101

B. Concluding Remarks

The Fifth Circuit's decision in Jasik is sound. The debtor who
utilizes voluntary bankruptcy to postpone the rights of his creditors
should be required to file a proposed plan of reorganization in a
timely manner or to submit to the confirmable plan of the creditors.
This obligation upon the debtor should not vary depending on
whether the plan is a liquidating plan or an operating plan. Policy
considerations support the farmer exemption. However, no debtor-
farmer or otherwise-should be able to frustrate indefinitely the rights
of creditors. This is particularly true when, as here, the court found
that the debtors only plan was to delay the sale of their assets.' °2

(b) only the debtor may file a plan until after 120 days after the date of the order for
relief under this chapter ....
(c) Any party in interest . . . may file a plan if and only if-

(1) a trustee has been appointed under this chapter;
(2) the debtor has not filed a plan before 120 days after the date of the order for relief

Id.
98. 11 U.S.C. § 1121 (1982). See supra note 97.

99. 727 F.2d at 1382. The court noted that the provision allowing any party to file a plan
at the end of the statutory time period, lessens the unfair disadvantage to creditors of allowing
a debtor the perpetual right to initiate a plan. Id. The court examined the legislative history in
which Congress emphasized the need to eliminate potential harm and disadvantages to credi-

tors. Id.
100. Id. at 1380.
101. Id. at 1382.
102. Id.
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IV. GOOD FAITH AND CLASSIFICATION OF UNSECURED

CREDITORS

Another significant decision by the Fifth Circuit is Public Fi-
nance Corp. v. Freeman."'3 A plan under chapter 13 must meet six
requirements." o Once the requirements are met, the court is required
to confirm the plan. 105 Section 1325(a)(3) mandates that the plan be
proposed in good faith. 106 No definition of "good faith" is contained
in either the Code or the legislative history; the courts have therefore
devised various tests for analyzing the good faith requirement.0 7 In
this case, the Fifth Circuit confronted the issue of "good faith" in the
debtor's proposed plan and provided its own definition of good
faith. 108

Another issue facing the court dealt with the possible discrimina-
tory treatment by the debtor towards creditors in the same class con-
trary to section 1322.' The Fifth Circuit examined the class of
unsecured creditors and held that in this case there was a difference
between the unsecured creditors. "o Therefore, the debtors were enti-
tled to classify some of the unsecured creditors as a separate class and
avoid the discrimination problem.'

103. 712 F.2d 219 (5th Cir. Aug. 1983).
104. 11 U.S.C. § 1325 (1982). The provisions pertinent in this case provide that:

(a) The court shall confirm the plan if-

(3) the plan has been proposed in good faith and not by any means forbidden by law;

(4) the value, as of the effective date of the plan, of property to be distributed under
the plan on account of each allowed unsecured claim is not less than the amount that
would be paid on such claim if the estate of the debtor were liquidated under Chapter
7 of this title on such date ...

Id.
105. Id.
106. Id. § 1325(a)(3). See supra note 104.
107. 712 F.2d at 221 n.1. See 5 COLLIER ON BANKRUPTCY 1325.01, at 1325-8 to 1325-

8.13 (15th ed. 1984).
108. 712 F.2d at 221.
109. Id. at 221-22. See 11 U.S.C. § 1322 (1982). Section 1322 provides in part that "(a)

The plan shall . .. if the plan classifies claims, provide the same treatment for each claim
within a particular class . . . .(b) the plan may . ..(1) designate a class or classes of un-
secured claims, as provided in section 1122 of this title, but may not discriminate unfairly
against any class so designated." See also 11 U.S.C. § 1122 (1982). Section 1122(b) provides
that a plan may designate a separate class of claims consisting of unsecured claims if the claims

are less than or are reduced to an amount that the court approves as reasonable and necessary
for administrative convenience.

110. 712 F.2d at 221-22.
111. Id.
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A. Facts of Public Finance and Fifth Circuit's Holdings

In Public Finance Corp. v. Freeman, the debtor, Freeman, filed
for bankruptcy and proposed his plan for repayment pursuant to
chapter 13.12 The debtor's plan provided that the secured creditors
be paid in full." 3 Monthly payments of $147.51 were to be made into
the chapter 13 plan. After the expenses of administration were de-
ducted, the remaining amount would be distributed to two banks
whose unsecured debts were cosigned by others.1 14 No payment was
proposed to any of the remaining unsecured creditors, including Pub-
lic Finance Corporation.' 15

Public Finance objected to the plan on two grounds: first, that
the plan failed to meet the good faith requirement of section
1325(a)(3); and second, that the plan discriminated against creditors
of the same class in violation of section 1322.116 The bankruptcy
judge found that the unsecured creditors would receive nothing if the
debtor's estate was liquidated under chapter 7, that the requirements
of section 1325 had been met, and that the plan was not inconsistent
with the provisions of section 1322 requiring nondiscriminatory
treatment.

The Fifth Circuit, citing the opinion of In re Goeb," 7 concluded
that good faith does not necessarily require substantial repayment of
unsecured claims." 8 In fact, the court noted that the requirement
dealing with unsecured claims in section 1325(a)(4) addressed only
the minimum payment allowed. This section states that the amount
paid on each unsecured claim cannot be "less than the amount that
would be paid on such claim if the estate of the debtor were liquidated
under Chapter 7."' '9 The Fifth Circuit affirmed the bankruptcy
court's finding that the unsecured creditors would receive nothing
under a chapter 7 liquidation.120 The court concluded that good faith
must be viewed in light of the totality of the circumstances. 12 1 The

112. Id. at 220. See 11 U.S.C. §§ 1301-1330 (1982).
113. 712 F.2d at 220.
114. Id.
115. Id.
116. Id. See 11 U.S.C. § 1322 (1982); 11 U.S.C. § 1325 (1982). See supra notes 104 and

109.
117. 675 F.2d 1386 (9th Cir. 1982).
118. 712 F.2d at 221.
119. Id.
120. Id.
121. Id.
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court, recognizing the purpose of chapter 13 to provide a debtor with
a "fresh start," held that chapter 13 debtors should not be treated
more harshly than chapter 7 debtors. 22 Therefore, deferring to the
findings of the bankruptcy court, the Fifth Circuit held that the plan
met the good faith requirement. 23

The Fifth Circuit next addressed the claim that the plan violated
section 1322 by discriminating between creditors of a similar class.124

The court noted that the debtor's plan proposed to pay two unsecured
creditors, while providing no payment to the remaining unsecured
creditors. 25 The court distinguished the unsecured creditors by
pointing out that the two named unsecured creditors held cosigned
notes. The court held that this fact created a difference between the
unsecured creditors. 126

B. Concluding Comments

The analysis of the good faith requirement by the Fifth Circuit is
reasonable. However, the court gave scant consideration to the argu-
ment by Public Finance that the proposed plan was inconsistent with
the nondiscriminatory treatment requirements of section 1322. This
section requires that all claims of a particular class be accorded the
same treatment. The court, stating that the validity of the so called
"zero repayment" plan was not before it, 127 found that because the
banks held cosigned notes there was sufficient reason to designate the
banks as members of a separate unsecured class. 128

Despite the court's disclaimer, the plan which was confirmed was
in fact a "zero repayment" plan. The thrust of the opinion is that
unsecured claims can properly be divided into separate classes.
Therefore, the classes of unsecured claims which did not share in the
payments under the plan were receiving nothing whatsoever. At least
to them, the plan is a "zero repayment" plan.

In addition, little ingenuity would be required for a debtor to
demonstrate that a particular unsecured claim differed in some re-
spect from another claim or all other claims. The result is that a

122. Id.
123. Id.
124. Id. at 222.
125. Id.
126. Id. See 11 U.S.C. § 1322 (1982); supra note 109.
127. 712 F.2d at 221.
128. Id. at 222.
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debtor might be able to select those unsecured creditors whom he
desires to pay merely by arguing that the position of a particular cred-
itor or group of creditors differs from that of other unsecured
creditors.

When the decision in Freeman was delivered, I would have con-
tended that the conclusion on classification was not the result in-
tended by Congress. However, it should be noted that, at least as far
as the co-debtor obligation is concerned, that now represents congres-
sional intent. In 1984, Congress amended section 1322 to expressly
permit a chapter 13 debtor to treat unsecured consumer claims guar-
anteed by another individual differently than other unsecured
claims. 129

V. EPILOGUE

Each of the cases discussed above was one of first impression for
the Fifth Circuit. The Fifth Circuit has been a leading circuit in its
construction of the provisions of the Bankruptcy Code of 1978. There
could be dual reasons for the relatively rapid development of this
emerging body of law. First, before the Marathon decision, 3 ° the
bankruptcy judges resolved both the question of the existence of a
right and the resulting impact on that right by the Code. Second, a
consensual appeal directly to the circuit court existed.

Marathon and the Bankruptcy Amendments and Federal Judge-
ship Act of 1984 effectively removed from the bankruptcy judges' ju-
risdiction the ability in many instances to determine whether a right
exists. Additionally, the amendments and the Act removed the provi-
sions in the Code for consensual direct appeal from the bankruptcy
court to the circuit court. Whether appellate development of this
newest emerging field of law will continue at the same pace will de-
pend on the timeliness by which the article III trial courts resolve
those issues which were removed from the jurisdiction of the bank-
ruptcy judges.

129. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353,
1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 333.

130. Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982).
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