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I. INTRODUCTION: THE RISE AND FALL OF SOVEREIGN
IMMUNITY

Public schools and professional employees of public schools in
the State of Texas enjoy immunity from tort liability so extensive that
one commentator has likened it to the creation of a privileged class.'
The purposes of this comment are to review that broad immunity as
to both schools and school employees, compare the arguments for and
against continuing the current policy, propose some possible changes,
and assess the likelihood of legislative or judicial enactment of such
changes.

The original basis for the tort immunity afforded schools and
school employees was the common-law doctrine of sovereign immu-
nity.' Professor Prosser indicates that the doctrine possibly had its
beginnings in Roman law,3 but its acceptance as part of the common
law in this country has generally been traced to an eighteenth century
English case4 which entered American jurisprudence when it was
adopted by the Massachusetts Supreme Court in 1812.' The theory

1. Comment, Professional School Employees-The Privileged Class?, 19 S. TEX. L.J. 664
(1978).

2. See, Annot., 33 A.L.R.3d 703, 714 (1970).
3. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 131, at 970 (4th ed. 1971).
4. Russell v. Men of Devron, 2 T.R. 667, 100 Eng. Rep. 359 (1788).
5. The Supreme Court of Minnesota noted:
All of the paths leading to the origin of governmental tort immunity converge on
Russell v. The Men of Devron, 100 Eng. Rep. 359, 2 T.R. 667 (1788). This product
of the English common law was left on our doorstep to become the putative ancestor
of a long line of American cases beginning with Mower v. Leicester, 9 Mass. 247
(1812).

Spanel v. Mounds View School Dist. No. 621, 264 Minn. 279, -,118 N.W.2d 795, 796 (1962).
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behind the doctrine of sovereign immunity can be stated as "the King
can do no wrong" and "the King cannot be sued in the King's own
courts."' 6 It is not clear why the idea of sovereign immunity was so
readily accepted by a young nation which had recently rejected mon-
archy.7 Despite this seeming conflict with the principles of a demo-
cratic form of government,8 sovereign immunity was adopted and
applied by the states, usually without stating their reasons for ac-
cepting the doctrine.9 The Texas Supreme Court followed this pat-
tern of adopting sovereign immunity without stating reasons in
Hosner v. De Young."°

The doctrine of sovereign immunity was extended, as a general
rule, to all public agencies within a state, including county govern-
ments, municipalities, and schools."1 Although initially accepted by
federal and state courts, the results of sovereign immunity proved so
harsh that many courts began to distinguish between the governmen-
tal and proprietary functions of the state agency as a way to circum-

Accord W. KNAAK, SCHOOL DISTRICT TORT LIABILITY IN THE 70's 6, 7 (1969); L. PETER-

SON, R. ROSSMILLER & M. VOLZ, THE LAW AND PUBLIC SCHOOL OPERATION § 1 1.2a
(1978); Comment, School Liability for Athletic Injuries: Duty, Causation and Defense, 21
WASHBURN L.J. 315, 330 (1982).

6. See, e.g., PROSSER, supra note 3 § 13 1, at 970. The principles had been stated as early
as Blackstone who had gone so far as to state the king "is not only incapable of doing wrong,
but even of thinking wrong." 1 W. BLACKSTONE, COMMENTARIES 246 (emphasis in original).

7. PROSSER, supra note 3 § 131, at 971 (characterizing the adoption of the "feudal and
monarchistic doctrine" into American law as "a bit hard to understand"); 1 J. DOOLEY, MOD-

ERN TORT LAW § 20.01 (rev. ed. 1982) (calling the adoption of sovereign immunity "[o]ne of
the mysteries of the American legal system"). Dooley goes on to list several reasons why the
doctrine of sovereign immunity should never have become a part of American law. Id.

8. E.g., "Under our constitutional system, therefore, a State is not the sovereign of its
people. Rather, its people are sovereign. Our discomfort with sovereign immunity, born of
systems of divine right that the Framers abhorred, is thus entirely natural." Employees of the
Dep't. of Pub. Health & Welfare v. Department of Pub. Health & Welfare, 411 U.S. 279, 322-
23 (1973) (Brennan, J., dissenting).

9. "One can read a hundred judicial opinions about sovereign immunity without ever
encountering a reason in favor of it. Decisions based on sovereign immunity customarily rest
on authority, the authority rests on history, and the history rests on medievalisms about
monarchs." Davis, Sovereign Immunity Must Go, 22 AD. L. REV. 383, 393 (1970). Accord
Greenhill, Should Governmental Immunity for Torts be Reexamined, and, If So, by Whom?, 31
TEX. B.J. 1036, 1065 (1968) (arguing "that the concept that the king could do no wrong could
have no logical application in a democracy without a sovereign").

10. 1 Tex. 764, 769 (1847) (affirming a lower court decision on the basis that "no state
can be sued in her own courts without her consent, and then only in the manner indicated by
that consent").

11. Annot., 33 A.L.R.3d 703, 714 (1970).
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vent the severity of the doctrine.' 2  However, the attempted
governmental-proprietary distinction varied from jurisdiction to juris-
diction to such an extent that the United States Supreme Court char-
acterized the situation as an example of the "inevitable chaos when
courts try to apply a rule of law that is inherently unsound."' 3 As a
result of the widespread dissatisfaction with the harshness of sover-
eign immunity and the failure of the courts to find some workable rule
to circumvent its harshness, sovereign immunity has been judicially or
legislatively abolished to some extent in "the great majority" of juris-
dictions.14 In 1946 Congress enacted the Federal Tort Claims Act.'"
This Act makes federal employees amenable to suit for negligent or
wrongful acts committed within the scope of their employment "in
the same manner and to the same extent as a private individual under
like circumstances.' 1 6 Most states now have legislation granting at
least limited consent to sue state agencies.' 7 The judicial abrogation
of sovereign immunity was accomplished in several states beginning
in Florida.' 8 These decisions often contained critical descriptions of
sovereign immunity characterizing it as "mistaken and unjust,"' 19 a
"legal anachronism,"20 and "unanimously berated."'"

The general demise of the doctrine of sovereign immunity during
the last twenty-five years has been noted by courts and commentators
alike.22 The Texas Legislature, consistent with the national pattern,

12. Olson, Governmental Immunity from Tort Liability - Two Decades of Decline. 1959-
1979, 31 BAYLOR L. REV. 485, 486 (1979).

13. Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955).

14. W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS § 131, at 1044 (1984)
(listing Mississippi and Maryland as appearing to have retained state immunity). But see M.
SORGEN, W. KAPLIN, P. DUFFY & E. MARGOLIN, STATE, SCHOOL AND FAMILY 3-58,-59
(1979) (stating that "[a]brogation of governmental tort immunity has occurred in varying de-
grees in approximately half the states").

15. 28 U.S.C. § 1346(b), §§ 2671-2680 (1982).

16. Id. § 2674.

17. KEETON, supra note 14 § 131, at 1044.

18. Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957).

19. Muskopfv. Coming Hosp. Dist., 55 Cal. 2d 211, -, 359 P.2d 457, 458, 11 Cal. Rptr.
89, 90 (1961).

20. Hicks v. State, 88 N.M. 588, -, 544 P.2d 1153, 1155 (1975).

21. Holytz v. City of Milwaukee, 366 Wis. 2d 367, -, 115 N.W.2d 618, 621 (1962).

22. E.g., "Like gaslight of another time [sovereign immunity] must give way to the
brightened illumination of today, which chases the shadows and leaves exposed the inadequacy
of such a Mid-Victorian concept." Caprossi v. Atlantic City, 220 F. Supp. 508, 518 (D.N.J.
1963), aff'd, 328 F.2d 620 (3d Cir. 1964). One commentator quoted Sir Walter Scott's The
Lady of the Lake in describing the demise: "Like the dew on the mountain, / Like the foam on

1985]
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enacted the Texas Tort Claims Act,2 3 which generally allowed suit for
negligence or wrongful acts or omissions of state agencies "under cir-

the river, / Like bubbles on the fountain, / Thou art gone, and for ever!" Olson, supra note 12,
at 485.

23. TEX. REV. CIV. STAT. ANN. art. 6252-19 (Vernon 1970 & Supp. 1984). Sections
pertinent to this comment are as follows:

Liability of governmental units
Sec. 3. (a) In this section "state government" means an agency, board, commis-

sion, department, or office, other than a district or authority created under Article
XVI, Section 59, of the Texas Constitution, that:

(1) was created by the constitution or a statute of this state; and
(2) has statewide jurisdiction.
(b) Each unit of government in the state shall be liable for money damages for

property damage or personal injuries or death when proximately caused by the negli-
gence or wrongful act or omission of any officer or employee acting within the scope
of his employment or office arising from the operation or use of a motor-driven vehi-
cle and motor-driven equipment, other than motor-driven equipment used in connec-
tion with the operation of floodgates or water release equipment by river authorities
created under the laws of this state, under circumstances where such officer or em-
ployee would be personally liable to the claimant in accordance with the law of this
state, or death or personal injuries so caused from some condition or some use of
tangible property, real or personal, under circumstances where such unit of govern-
ment, if a private person, would be liable to the claimant in accordance with the law
of this state. Such liability is subject to the exceptions contained herein, and it shall
not extend to punitive or exemplary damages. Liability of the state government is
limited to $250,000 per person and $500,000 for any single occurrence for bodily
injury or death and to $100,000 for any single occurrence for injury to or destruction
of property. Liability of any unit of local government is limited to $100,000 per
person and $300,000 for any single occurrence for bodily injury or death and to
$100,000 for any single occurrence for injury to or destruction of property.

Waiver of Sovereign Immunity
Sec. 4. To the extent of such liability created by Section 3, immunity of the

sovereign to suit, as heretofore recognized and practiced in the State of Texas with
reference to units of government, is hereby expressly waived and abolished, and per-
mission is hereby granted by the Legislature to all claimants to bring suit against the
State of Texas, or any and all other units of government covered by this Act, for all
claims arising hereunder.

Liberal Construction

Sec. 13. The provisions of this Act shall be liberally construed to achieve the
purposes hereof.

Exemptions
Sec. 14. The provisions of this Act shall not apply to:

(10) Any claim arising out of assault, battery, false imprisonment, or any other
intentional tort including, but not limited to, disciplinary action by school
authorities.

Application to School and Junior College Districts
Sec. 19A. The provisions of this Act shall not apply to school districts or to

junior college districts except as to motor vehicles.
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cumstances where such unit of government, if a private person, would
be liable to the claimant in accordance with the laws of this state."24

The Texas Tort Claims Act was recognized as a significant develop-
ment in the area of public law,25 and did, in fact, abrogate to a great
extent the common-law doctrine of sovereign immunity for public
agencies in the state of Texas. However, by the express terms of the
Act, sovereign immunity was not waived for public school districts
and its applicability to those entities remains largely unaffected.26

II. SCHOOL DISTRICT IMMUNITY UNDER THE TEXAS TORT

CLAIMS ACT

As a general rule, the Texas Tort Claims Act does not waive
governmental immunity in any claim arising out of an intentional
tort,27 but the Act specifically precludes any intentional tort claim
arising from disciplinary action by school authorities.28 It is clear
that any person injured by the intentional tort of a Texas school dis-
trict does not have a cause of action under the Texas Tort Claims Act
and continues to be barred from the courts by common-law sovereign
immunity.29 In the same way, section 19A denies the application of
the Texas Tort Claims Act to public school districts for negligent and
wrongful acts or omissions except as to motor vehicles.3° Thus, a
Texas school district is totally immune from suit for injuries caused
by employee negligence, wrongful or intentional acts and omissions,
with the narrow exception of injuries arising from the use of a motor
driven vehicle, and then only for actual damages.31

When Texas courts have been called upon to construe the appli-
cability of the Texas Tort Claims Act to school districts, their con-
struction has been narrow, despite the presence of a provision stating
that the Act is to be liberally construed to achieve its purposes.32 Two
cases illustrate how narrowly "the use of a motor driven vehicle" 33

24. TEX. REV. CIV. STAT. ANN. art. 6252-19, § 3. (Vernon Supp. 1984).
25. See, e.g., Dickley, Survey of Public Law: Local Government, 24 Sw. L.J. 199, 199

(1970).
26. Comment, supra note 1, at 667.
27. TEX. REV. CIv. STAT. ANN. art. 6252-19, § 14 (Vernon 1970).
28. Id. § 14(10).
29. See Comment, supra note 1, at 667.
30. TEX. REV. CIV. STAT. ANN. art. 6252-19, § 19A (Vernon Supp. 1984).
31. Id. § 3.
32. Id. § 3(b).
33. Id.
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language is construed. In Brookshire v. Houston Independent School
District,34 a school district employee was injured through the allegedly
negligent operation of a forklift at a warehouse owned and operated
by the school district.3 5 The employee argued for a liberal construc-
tion of the statute to include the motorized forklift as a motor vehicle
and thus allow him to bring his suit.36 The court, however, reasoned
that the forklift was not designed to transport people or property on a
public highway; rather, it was a piece of motor driven equipment.37

The court affirmed a summary judgment in favor of the school dis-
trict.38 In the more recent decision of Garza v. McAllen Independent
School District,3 9 a school district was sued for the allegedly negligent
operation of a school bus. A disturbance had occurred on the bus in
which one student was stabbed to death and another suffered personal
injuries.4" The court affirmed a summary judgment in favor of the
school district, holding that the stabbing did not arise from the use of
a motor vehicle within the meaning of the Texas Tort Claims Act, but
rather from the use of a knife by a fellow student.4

Although the governmental-proprietary function dichotomy has
been called "inherently unsound" by the United States Supreme
Court,42 several plaintiffs in Texas have used the language "within the
scope of his employment" in the Texas Tort Claims Act, 43 to argue
that an allegedly negligent act arose from a proprietary rather than
governmental function and was therefore outside the scope of the sov-
ereign immunity preserved for school districts. These arguments have
been unanimously unsuccessful with courts holding that governmen-
tal functions include painting work being performed for the school
district, 4 maintaining a school farm,45 sponsoring a football program

34. 508 S.W.2d 675 (Tex. Civ. App.-Houston [14th Dist.] 1974, no writ).
35. Id. at 676.
36. Id. at 677.
37. Id. at 678-79.
38. Id. at 679. Three years later, the Texas Supreme Court expressed agreement with the

analysis in Brookshire, but by distinguishing the facts, held that a tractor was a motor vehicle
so that a school district could be held liable for its negligent operation. Slaughter v. Abilene
State School, 561 S.W.2d 789, 792 (Tex. 1977).

39. 613 S.W.2d 526 (Tex. Civ. App.-Beaumont 1981, writ ref'd n.r.e.).
40. Id. at 527.
41. Id. at 527-28.
42. See Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955) and supra text accom-

panying note 13.
43. TEX. REV. CIV. STAT. ANN. art. 6252-19, § 3(b) (Vernon Supp. 1984).
44. Coleman v. Beaumont Indep. School Dist., 496 S.W.2d 245, 247 (Tex. Civ. App.-

Beaumont 1973, writ refd n.r.e.).

520 [Vol. 16:515
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(even though the program was voluntary, extracurricular, recrea-
tional, and wholly financed by gate receipts),46 and furnishing play-
ground swings.4" A recent decision, McManus v. Anahuac
Independent School District,4 8 involved injuries suffered by a student
at a school-sponsored bonfire and pep rally.49 The court listed several
cases dealing with governmental functions5" and concluded that "as a
matter of law, [the bonfire] was so interrelated with the school's foot-
ball program as to constitute a governmental function."51 Although
plaintiffs continue to petition the court to identify specific functions as
being proprietary, it appears that Texas law has not changed from the
1938 pronouncement that a school district "exercises only such pow-
ers as are delegated to it by the state. It performs no proprietary func-
tions which are separate and independent of its governmental
powers."52

Injured parties have also attempted to circumvent the sovereign
immunity provided to school districts under the Texas Tort Claims
Act by arguing that the immunity violates the fourteenth amendment
guarantees of due process and equal protection.53 These arguments
have been unsuccessful. The argument that the doctrince of in loco
parentis enables suit of a school district despite sovereign immunity
has also proven unsuccessful. 4 A review of Texas cases indicates that

45. Barr v. Bernhard, 562 S.W.2d 844, 846-48 (Tex. 1978).
46. Garza v. Edinburg Consol. Indep. School Dist., 576 S.W.2d 916, 918 (Tex. Civ.

App.-Corpus Christi 1979, no writ).
47. Duson v. Midland County Indep. School Dist., 627 S.W.2d 428, 429 (Tex. Civ.

App.-El Paso 1981, no writ).
48. 667 S.W.2d 275 (Tex. App.-Houston [1st Dist.] 1984, no writ).
49. Id. at 276-77.
50. Id. at 277-78.
51. Id. at 278.
52. Braun v. Trustees of Victoria Indep. School Dist., 114 S.W.2d 947, 950 (Tex. Civ.

App.-San Antonio 1938, writ ref'd). The McManus court stated that -[n]o Texas appellate
court has ever held that a school district served in a nongovernmental capacity." 667 S.W.2d
at 277. Some jurisdictions, however, have found functions performed by the school district to
be proprietary. See, e.g., Sawaya v. Tucson High School Dist. No. 1, 78 Ariz. 389, 281 P.2d
105 (1955) (allowing recovery for a fan who was injured due to a defective railing on the basis
that renting a stadium to two other schools was a proprietary function); Morris v. School Dist.
of Township of Mount Lebanon, 393 Pa. 633, -, 144 A.2d 737, 739 (1958) (holding that a
summer recreation program open to the public for a fee was a proprietary function).

53. 627 S.W.2d at 429.
54. Id. For a decision applying in loco parentis in the opposite manner, see Kobylanski v.

Chicago Bd. of Educ., 63 Ill. 2d 165, -, 347 N.E.2d 705, 707-09 (1976) (stating that relevant
statutes conferred in loco parentis status on certified school employees, thus granting them tort
immunity). However, the immunity has been limited by subsequent decisions. See Siegel,
Recent Trends in School Tort Immunity, 71 ILL. B.J. 240, 240 (1982).
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there is no plausible way of circumventing the broad sovereign immu-
nity for school districts as reflected by the Texas Tort Claims Act, and
that any successful assault must come through legislative action or
judicial abrogation.

III. TORT IMMUNITY FOR SCHOOL PERSONNEL UNDER THE

TEXAS EDUCATION CODE

The Texas Tort Claims Act addresses the liability of governmen-
tal units, including school districts, for the acts and omissions of the
unit's officers and employees, 55 but it does not address the individual
liability of that officer or employee. The principles of common-law
sovereign immunity were generally applied so that school officials
were not held liable for acts within the scope of their duties and
within their discretion. 6 Texas, however, did not appear to follow
this general rule in the few adjudicated cases dealing with the tort
liability of school teachers before the enactment of controlling legisla-
tion. In one such case, the court reversed a summary judgment in
favor of the teacher and held that a fact issue had been raised con-
cerning the negligence of the teacher in requiring a student to use a
defective power saw. 8 The court cited, with apparent approval, com-
mentary that public school teachers were liable for injuries to students
caused by the teacher's negligence.5 ' A more recent Texas case drew
a distinction between the liability of a governmental officer or em-
ployee and the governmental unit itself, calling the former "official
immunity" rather than sovereign immunity.6 ° However, the Texas
Legislature extended much of the same broad tort immunity available
to school districts under the Texas Tort Claims Act to professional
employees of those school districts with the enactment of section
21.912 of the Texas Education Code.61

55. TEX. REV. CIV. STAT. ANN. art. 6252-19, § 3 (Vernon Supp. 1984).

56. L. PETERSON, R. ROSSMILLER & M. VOLZ, supra note 5, at 266.
57. See Sewell v. London, 371 S.W.2d 426, 427-28 (Tex. Civ. App.-Texarkana 1963, no

writ).
58. Id.
59. Id. at 427-28 (citing 78 C.J.S. Schools and School Districts § 238c (1952)).
60. Baker v. Story, 621 S.W.2d 639, 643 (Tex. Civ. App.-San Antonio 1981, writ ref'd

n.r.e.). Although not a case involving liability of public school personnel, the court went on to
state that "Din the absence of a statute ... it appears that teachers would be liable for their
negligence." Id. at 644.

61. TEX. EDUC. CODE ANN. § 21.912 (Vernon Supp. 1984) provides in part:

(b) No professional employee of any school district within this state shall be

[Vol. 16:515
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Judicial interpretation of section 21.912 has generally been "in
favor of protecting school professionals. '6 2 Professional employees
are defined in section 21.912 in a way which extends protection only
to employees "requiring certification and an exercise of discretion."63

This means that other employees such as maintenance and cafeteria
personnel, bus drivers, and parent volunteers may be personally liable
if their negligence causes injuries to students under their control. 6

The most controversial interpretation of section 21.912 was in Barr v.
Bernhard,6" a Texas Supreme Court decision which one commentator
called "a regression" and "contrary to the equitable attitude of con-
temporary jurisprudence, '"66 and which an appellate court recently
characterized as "restrictive" and contrary to a literal reading of the
statute.67

In Barr, a student was injured when the calf he was raising as
part of a vocational-agricultural course struck a support pole, causing
the school's barn to collapse on the student. 68 No school personnel
were present at the time,69 and the student sued certain school em-
ployees alleging failure to properly inspect, maintain, and supervise
the barn and allowing the facility to be used while in disrepair.7 °

Although a literal reading of section 21.912 indicates that statutory
immunity is waived in "two separate and distinct instances: 1) liabil-
ity for excessive force in the discipline of students, and 2) liability for

personally liable for any act incident to or within the scope of the duties of his posi-
tion of employment, and which act involves the exercise of judgment or discretion on
the part of the employee, except in circumstances where professional employees use
excessive force in the discipline of students or negligence resulting in bodily injury to
students.

(c) This section is not applicable to the operation, use, or maintenance of any
motor vehicle.

(d) "Professional employee," as used in this section, includes superintendents,
principals, classroom teachers, supervisors, counselors, and any other person whose
employment requires certification and an exercise of discretion.

Id.
62. F. KEMERER, TEXAS TEACHER'S GUIDE TO SCHOOL LAW 110 (1982).

63. TEX. EDUC. CODE ANN. § 21.912(d) (Vernon Supp. 1984).
64. KEMERER, supra note 62, at 110. Student teachers are provided protection substan-

tially equal to that in § 21.912. TEX. EDUC. CODE ANN. § 13.906 (Vernon Supp. 1984).
65. 562 S.W.2d 844 (Tex. 1978).
66. Comment, supra note 1, at 681.
67. McManus v. Anahuac Indep. School Dist., 667 S.W.2d 275, 279 (Tex. App.-Hous-

ton [1st Dist.] 1984, no writ).
68. 562 S.W.2d at 845-46.
69. Id. at 845.
70. Id. at 846.
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negligence resulting in bodily injury to students,"71 the Texas
Supreme Court concluded that the waiver of tort immunity with re-
spect to liability for negligence resulting in bodily injury to students
existed only as to acts incident to the disciplining of students.7 2 The
dissent called the interpretation "clearly contrary to the legislative in-
tent and prevailing legal authority."73 Although sometimes disagree-
ing with the reasoning,74 subsequent Texas courts have consistently
applied Barr's narrow construction of section 21.912 to shield school
personnel from tort liability in a variety of contexts. 75

In Schumate v. Thompson," a student at a school for the men-
tally retarded suffered a broken vertebra of the neck while high-jump-
ing a stick held by a teacher's aide.77 The teacher was sued for
negligent failure to supervise the aide and the activities. 78 The court
affirmed a summary judgment in favor of the teacher, stating that the
section 21.912 limit of tort liability to acts of discipline was a constitu-
tionally valid exercise of the state's police power and protected teach-
ers from becoming insurers of student safety.7 9 In Wagner v. Alvarado
Independent School District, ° the court upheld a summary judgment
in favor of a physics teacher, a principal, and the superintendent who
were sued for injuries sustained by a student who had fallen while
carrying a jar of acid.8 The court held that there was no tort liability
so long as the acts were not acts of discipline, were within the scope of
employment, and involved the exercise of the employee's discretion.8"

Two recent cases reiterate the Barr interpretation that negligence
other than negligence in the exercise of discipline is not actionable. In
McManus v. Anahuoc Independent School District,3 a high school
principal was granted a summary judgment based upon immunity
from liability.8 4 A student sustained serious burns at a school bon-

71. 667 S.W.2d at 279.
72. 562 S.W.2d at 849.
73. Id. at 850 (Johnson, J., dissenting).
74. See, e.g., 667 S.W.2d at 279 (calling the supreme court's interpretation restrictive and

contrary to a literal reading of the statute).
75. See, id.
76. 580 S.W.2d 47 (Tex. Civ. App. - Houston [1st Dist.] 1979, writ ref'd n.r.e.).
77. Id. at 48.
78. Id.
79. Id. at 49.
80. 598 S.W.2d 51 (Tex. Civ. App.-Waco 1980, writ ref'd n.r.e.).
81. Id. at 52.
82. Id. at 53.
83. 667 S.W.2d 275 (Tex. App.-Houston [1st Dist.] 1984, no writ).
84. Id. at 276.

524 [Vol. 16:515
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fire,85 however, the principal successfully avoided liability under sec-
tion 21.912 because no discipline of the student was involved.86 In
another case, Diggs v. Bales,87 a student was injured by an object alleg-
edly shot at him by another student.88 The teacher was sued on the
theory of negligent supervision, but the court held that Barr con-
trolled and, because there were no issues of discipline, a summary
judgment had been properly granted in favor of the teacher.89 As an
example of negligence in the exercise of discipline resulting in bodily
injury, the Diggs court gave the illustration of a student who suffered
an injury from running disciplinary laps.9°

It is clear from these cases that the Texas Education Code pro-
vides broad tort immunity for school personnel which is waived only
in very narrow instances involving acts of discipline. However, at this
point it is important to remember that section 21.912 of the Texas
Education Code cannot grant immunity from liability for violation of
a student's federal civil rights.91 Although it is beyond the scope of
this comment to discuss the qualified immunity for school officials
under federal law,92 it should be noted that one federal court sitting in
Texas has found that negligence on the part of a teacher causing seri-
ous injury to a child stated a valid claim under federal statute.93

IV. CURRENT BROAD TORT IMMUNITY: PRO

Despite assertions by critics that most judicial decisions merely

85. Id. at 277.
86. Id. at 279.
87 667 S.W.2d 916 (Tex. App.-Dallas 1984, writ refd n.r.e.).
88. Id. at 917.
89. Id. at 917-18.
90. Id. at 918.
91. Such actions are primarily brought under 42 U.S.C. § 1983 (1976). See Cambron-

McCabe, School District Liability Under Section 1983 for Violations of Federal Rights, 10
NOLPE SCH. L.J. 99 (1982); KEMERER, supra note 62, at 117-20; DOOLEY, supra note 7,
§ 21.01.

92. See, e.g., DOOLEY, supra note 7 § 21.04. The standards for determining when quali-
fied immunity is available to school officials is generally controlled by Wood v. Strickland, 420
U.S. 308 (1975), and its subsequent modification in Harlow v. Fitzgerald, 102 S. Ct. 2727
(1982). See also Ingraham v. Wright, 430 U.S. 651, 674 (1977) (student's fourteenth amend-
ment liberty interests are implicated by corporal punishment).

93. Flores v. Edinburg Consol. Indep. School Dist., 554 F. Supp. 974, 980 (S.D. Tex.
1983). The court found that the teacher had good faith qualified immunity under Wood v.
Strickland. Id. at 983. However, the court noted that the viability of the subjective element of
the good faith test was questionable after Harlow v. Fitzgerald. Id.

19851
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apply sovereign immunity without stating reasons for the doctrine,94

several cases and considerable commentary present reasons in favor of
sovereign immunity. For example, in an early dissenting opinion, Jus-
tice Gray of the United States Supreme Court argued that waiver of
sovereign immunity would leave the government without weapons for
security and without the means of collecting revenue.9" More re-
cently the Supreme Court stated that "the strongest reasons of public
policy" support the doctrine of sovereign immunity, but the Court did
not elaborate on what public policies were involved.96

The most common reason given for sovereign immunity is that
the sovereign, including its agents, is "merely act[ing] for the benefit
of the state and of the public generally in the process of govern-
ment."9 The reason is expressly or implicitly recognized as the basis
for sovereign immunity in "[a]ll the cases adhering to the rule."98

However, the public benefit analysis is not so much a logical reason
for the continued existence of sovereign immunity as it is a restate-
ment of the underlying principles from which the rule evolved. 99 As
such, sovereign immunity represents tradition and inertia.'l°

A more cogent reason for the continued existence of sovereign
immunity for schools is that school funds are trust funds for the sole
purpose of maintaining the schools,"° ' that the schools have not been
given the taxation power to generate funds for any other purposes, 102

and that trust funds cannot be diverted to other purposes such as pay-
ment of liability claims. 103 When faced with a constitutional chal-
lenge to the tort immunity provided Texas public schools, one court
stated that "the public school system benefits the entire state and pay-
ments of private claims would divert money from the schools and
would thereby impair the quality and availability of public educa-

94. See, e.g., supra note 9.
95. United States v. Lee, 106 U.S. 196, 226 (1882) (Gray, J., dissenting).

96. Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 704 (1949).

97. Annot., 33 A.L.R.3d 703, 724 (1970).

98. Id.

99. See supra notes 6-10 and accompanying text.
100. See, e.g., Spanel v. Mounds View School Dist. No. 621, 264 Minn. 279, -, 118

N.W.2d 795, 802 (1962).
101. L. PETERSON, R. ROSSMILLER & M. VOLZ, supra note 5, at 257; H. HUDGINS, JR. &

R. VACCA, LAW AND EDUCATION: CONTEMPORARY ISSUES AND COURT DECISIONS § 4.3
(1979).

102. Annot., 33 A.L.R.3d 703, 727 (1970).
103. L. PETERSON, R. ROSSMILLER & M. VOLZ, supra note 5, at 257.
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tion. ' "' The court concluded that school district immunity had a
"rational and reasonable basis as required by the constitutions of the
United States and Texas."1 5

Other jurisdictions have rejected this trust fund reasoning, argu-
ing that the theory fails to prove that the diversion of funds is not a
proper school purpose, 06 and that the abrogation of the immunity in
other jurisdictions has not proven financially prohibitive. 107 An Illi-
nois court characterized the trust fund reasoning as "seem[ing] to fol-
low the line that it is better for the individual to suffer than for the
public to be inconvenienced."' 0 8 A Minnesota court argued that the
trust fund theory of financial burden caused by diversion of school
funds had not been shown by the experiences of other governmental
subdivisions and private schools."19

Another reason sometimes articulated in favor of continuing
broad immunity for public schools is that the schools would be inun-
dated with claims from a host of causes." 0 There are many circum-
stances and contexts in the school environment out of which injuries
have arisen. These include premises defects,''' lack of supervision, 12
educational malpractice," 3 athletic injuries," 4 laboratory and shop
accidents,' acts of fellow students," 6 and even accidents occuring

104. Duson v. Midland City Indep. School Dist., 627 S.W.2d 428, 429 (Tex. Civ. App.-
El Paso 1981, no writ).

105. Id.
106. See, e.g., Molitor v. Kaneland Community Unit Dist., 18 Ill. 2d 11, -, 163 N.E.2d

89, 94, cert. denied, 362 U.S. 968 (1959).
107. Id. at -, 163 N.E.2d at 94-95.
108. Id. at -, 163 N.E.2d at 94.
109. 264 Minn. 279, -, 118 N.W.2d at 802 (1962).
110. Id. at -, 118 N.W.2d at 802.
111. See, e.g., Barr v. Bernhard, 562 S.W.2d 844, 846 (Tex. 1978) (support pole for school

barn); 627 S.W.2d 428, 429 (Tex. Civ. App.-El Paso 1981, no writ) (playground swing).
112. See, e.g., 562 S.W.2d at 846 (failure to maintain or supervise the school barn); Schu-

mate v. Thompson, 580 S.W.2d 47, 48 (Tex. Civ. App.-Houston [1st Dist.] 1979, writ refd
n.r.e.) (failure to supervise playground activities).

113. Although injury has been alleged, no cases were found in which recovery was
granted. See, e.g., Hunter v. Board of Educ., 47 Md. App. 709, 425 A.2d 681, affd in part and
rev'd in part on other grounds, 292 Md. 481, 439 A.2d 582 (1981) (recovery barred by public
policy); Donohue v. Copiague Union Free School Dist., 47 N.Y.2d 440, 391 N.E.2d 1352, 418
N.Y.S.2d 375 (1979) (plaintiff did not state a cause of action cognizable in the state's courts).

114. See, e.g., Garza v. Edinburg Consol. Indep. School Dist., 576 S.W.2d 916, 917 (Tex.
Civ. App-Corpus Christi 1979, no writ) (injured while participating in school's football
program).

115. See, e.g., Wagner v. Alvarado Indep. School Dist., 598 S.W.2d 51, 52 (Tex. Civ.
App.-Waco 1980, writ ref'd n.r.e.) (injured while transporting a jar of acid to a new
laboratory).
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off-premises when a student has been negligently or wrongfully al-
lowed to leave campus." 7 However, jurisdictions which have abro-
gated sovereign immunity for schools have not been forced to close
down the schools due to excessive claims. 118

Sovereign immunity for schools is sometimes defended by the ar-
gument that respondeat superior does not apply to school districts and
that the school cannot be held liable for the acts or omissions of its
employees.11 9 Although one commentator has stated that "[m]ost
courts reject the doctrine [of respondeat superior] as inapplicable to
governmental bodies, including the schools," 120 few jurisdictions ap-
pear to use this reasoning in connection with school liability. 121

V. CURRENT BROAD TORT IMMUNITY: CON

Critics of sovereign immunity have often vociferously belittled
the reasons given for continued sovereign immunity. For example,
one commentator stated that nothing supported sovereign immunity
except "historical accident, habit, a natural tendency to favor the fa-
miliar, and inertia.' 22 An Illinois court stated "none of the reasons
advanced in support of school district immunity have any true valid-
ity today." 123 In addition to attacking the supporting arguments for
continued immunity, opponents of the doctrine have propounded sev-
eral reasons for its abrogation.

One of the arguments against sovereign immunity is that it
causes substantive injustice by forcing the injured party to bear the
burden of the loss. 124 It is argued that society is better served by a
more equitable distribution of losses. 25 The Illinois Supreme Court

116. See, e.g., Garza v. McAllen Indep. School Dist., 613 S.W.2d 526 (Tex. Civ. App.-
Beaumont 1981, writ ref'd n.r.e.) (student stabbed to death by another student on school bus).

117. See, e.g., Hagenau, Penumbras of Care Beyond the Schoolhouse Gate, 9 J.L. & EDUC.
201 (1980).

118. Molitor v. Kaneland Community Unit Dist., 18 Il. 2d 11, -, 163 N.E.2d 89, 94-95,
cert. denied, 362 U.S. 968 (1959).

119. See, e.g., Annot., 33 A.L.R.3d 703, 729 (1970).
120. W. HAZARD, EDUCATION AND THE LAW 520 (1978).
121. See, e.g., Annot., 33 A.L.R.3d 703, 729 (1970) (listing only Montana and Penn-

sylvania courts as having adopted this view).
122. Davis, supra note 9, at 384. See also supra notes 7-8 and accompanying text (citing

critics who say that the underlying monarchical principles are inapplicable to a democracy).
123. Molitor v. Kaneland Community Unit Dist. No. 302, 18 Ill. 2d 11, -, 163 N.E.2d

89, 95, cert. denied, 362 U.S. 968 (1959).
124. Davis, supra note 9, at 383.
125. See L. PETERSON, R. ROSSMILLER & M. VOLZ, supra note 5, at 258; Calhoun v.

Pasadena Indep. School Dist., 496 S.W.2d 131, 132 (Tex. Civ. App.-Houston [14th Dist.]
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argued that abrogation of °sovereign immunity would encourage
school districts to exercise greater care and carry adequate insurance,
"thus spreading the risk of accident, just as the other costs of educa-
tion are spread over the entire district."' 26 Opponents of sovereign
immunity cite instances of "injustice," '27 and it is not difficult to find
similar instances in Texas cases. For example, Texas courts have up-
held summary judgments in favor of the school district or school em-
ployees when the injury sustained by the student included a drowning
at a school for the blind,' 28 and a broken neck at a school for the
mentally retarded. 29

Another common argument against sovereign immunity for
schools in Texas is simply that it is a vestigial remnant of a doctrine
that has been steadily eroded in most jurisdictions including Texas. 130

England, the source of the common-law doctrine of sovereign immu-
nity, abolished it more than twenty years ago.' 3 ' The federal govern-
ment abolished it in 1946.32 Virtually all states have at least limited
sovereign immunity by legislative or judicial action. 133 Texas has
largely abrogated sovereign immunity, except for schools, by the
Texas Torts Claims Act.' 34 Based on the trend and the experiences of
governmental entities no longer protected by soveregin immunity, it is
argued that Texas should move toward removing tort immunity for
schools. 135

An argument less frequently advanced for abrogation of sover-
eign immunity is that adequate insurance is readily available to school
districts so that risk of loss can be evenly spread. 36 Although suffi-
cient data should exist to reasonably predict the cost of general liabil-

1973, writ refd n.r.e.) (stating that despite the importance of education, "it is unfair that the
full loss for personal injuries should be visited upon the victim rather than the risk spread on
some measured basis among the community").

126. 18 I11. 2d at -, 163 N.E.2d at 96.
127. See Davis, supra note 9, at 389-93.
128. Torres v. State, 476 S.W.2d 846 (Tex. Civ. App.-Austin 1972, writ ref'd n.r.e.).
129. Schumate v. Thompson, 580 S.W.2d 47 (Tex. Civ. App.- Houston [1st Dist.] 1979,

writ ref'd n.r.e.).
130. See, Comment, supra note 1.
131. Id. at 667.
132. 28 U.S.C. §§ 1347(b), 2671-2680 (1982).
133. See supra text accompanying notes 14-21.
134. TEX. REV. Civ. STAT. ANN. art. 6252-19 (Vernon 1970 & Supp. 1984).
135. Comment, supra note 1, at 681.
136. See Molitar v. Kaneland Community Unit Dist., 18 11. 2d 11, -, 163 N.E.2d 89,

96, cert. denied, 362 U.S. 968 (1959) and text accompanying note 133.
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ity insurance for Texas schools, 137 such insurance may be difficult to
obtain because of ambiguities and uncertainties inherent in leaving
behind the traditional doctrine of sovereign immunity. 138

VI. CURRENT BROAD TORT IMMUNITY: PROPOSED CHANGES

A careful consideration and balancing of the reasons given for
and against the continued broad tort immunity provided Texas public
schools and public school personnel requires agreement with the con-
clusion of the Illinois Supreme Court "that the rule of school district
tort immunity is unjust, unsupported by any valid reason, and has no
rightful place in modern day society."'1 39 Even the most persuasive
argument in favor of retaining the immunity-the cost to education of
diverting funds for liability-dims when compared to the unjust re-
quirement that the loss of injury must be borne by an innocent injured
party. As stated by the Minnesota Supreme Court, "it is absurd to
say that school districts cannot today expeditiously plan for and dis-
pose of tort claims."'' However, any change should not be a general,
sweeping abrogation of tort immunity which could result in financial
burden on school districts and school personnel. Instead, the legisla-
ture should amend the Texas Tort Claims Act' 4 ' to make school dis-
tricts liable for premises defects, as well as retaining the current
liability for injuries arising from the use of motor vehicles.' 42 In addi-
tion, school districts should be made liable for the negligent or wrong-
ful acts or omissions of employees acting within the scope of their
employment in all other situations.'43 To prevent windfall and exces-
sive financial burden, liability should remain limited to actual dam-
ages and not be extended to the recovery of punitive or exemplary
damages.' A ceiling should be set for all liability similar to current

137. Such information should be available from accidents involving nonimmune Texas
agencies and private schools, and motor vehicle accidents involving public schools. For an
example of compilations of accident rates for students and applicable insurance rates, see
KNAAK, supra note 5, at Appendix F (208-09A) and Appendix H (217-21).

138. See, e.g., Smith, Insurance and the Texas Tort Claims Act, 49 TEX. L. REV. 445, 460-
61 (1971).

139. 18 Ill. 2d II at -, 163 N.E.2d at 96.
140. Spanel v. Mounds View School Dist. No. 621, 264 Minn. 279, -, 118 N.W.2d 795,

802-03 (1962).
141. TEX. REV. CIV. STAT. ANN. art. 6252-19 (Vernon 1970 & Supp. 1984).

142. TEX. REV. CIV. STAT. ANN. art. 6252-19, § 3 (Vernon Supp. 1984).
143. See supra notes 27-31 and accompanying text.
144. A similar provision is found in the current Act. TEX. REV. CIV. STAT. ANN. art.

6252-19, § 3 (Vernon Supp. 1984).
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dollar amounts per person and per single occurrence. 4 '
To help insure that funds earmarked for education are not squan-

dered on unnecessary litigation, the legislature should provide an
amendment allowing a court, in its discretion, to award costs and rea-
sonable attorney's fees to the school district in situations when the
actual damages are de minimis or when the suit is frivolous. The de
minimis provisions would avoid situations such as those under federal
civil rights statutes, 4 6 in which the governmental entity or agent is
required to pay only one dollar in actual damages but thousands of
dollars in attorney fees."' A good example of a frivolous suit in the
school context is the recent case of Bernstein v. Menard.148 A student
brought suit against his band director, principal, superintendent, and
school board chairman under section 1983 alleging violation of his
civil rights because of his demotion from first to second chair trumpet
and subsequent dismissal from the band.'49 The trial court found that
even if the student had a property interest in the band program, he
was not deprived of his "right" without due process. 5° The trial
court also found that the suit was frivolous and vexatious,' and
awarded attorney fees to the defendants.' 52 On appeal, the Fourth
Circuit held that the district court was justified in awarding attorney
fees because the claim fell within the standard of "frivolous, unreason-
able, or groundless."'5 1

3 The Texas Legislature recently passed a com-
prehensive education package which contained an amendment to the
Texas Education Code concerning frivolous lawsuits.' 54 However,
the amendment specifically excludes application to personal injury or

145. Id. The possibility of extending the limitation to include employees of the school
district should also be considered. In Madisonville Indep. School Dist. v. Kyle, 658 S.W.2d
149 (Tex. 1983), the court held that a school bus driver was jointly and severally liable for a
wrongful death judgment of $184,023.10, but that the school district was jointly and severally
liable for only the statutory maximum of $100,000. Id. at 150.

146. E.g., 42 U.S.C. § 1983 (1976).
147. See, e.g., Hensley v. Eckerhart, 103 S. Ct. 1933, 1939 (1983) (allowing recovery of

attorney's fees if the prevailing party succeeded on any significant issue in litigation); Dean v.
Civiletti, 670 F.2d 99, 101 (8th Cir. 1982) (per curiam) (awarding one dollar as nominal dam-
ages plus attorney fees).

148. 728 F.2d 252 (4th Cir. 1984).
149. Id. at 253.
150. 557 F. Supp. 90, 91 (E.D. Va. 1982), affTd, 728 F.2d 252 (4th Cir. 1984).
151. 557 F. Supp. at 92.
152. 728 F.2d at 253.
153. Id. at 254 (citing the standard from Christiansburg Garment Co. v. EEOC, 434 U.S.

412, 422 (1978)).
154. Act of July 13, 1984, ch. 28, art. V, Part E, § 1 1984 Tex. Sess. Law Serv. 269, 408 (to

be codified at TEX. EDUC. CODE ANN. § 2.11 (Vernon Supp. 1985)).
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death actions. '55

In general, the Texas Tort Claims Act should be amended to
more equitably balance the needs of innocent parties injured by negli-
gent and wrongful acts or omissions of school districts with the needs
of school districts to insure that education funds are expended as au-
thorized. The net result of such legislation would make school dis-
tricts liable in those instances in which a private person would be
liable to a claimant under Texas law, but with limits to insure against
undue diversion of education funds.

To change the broad tort immunity of professional school em-
ployees, the legislature should amend the Texas Education Code so
that it is absolutely clear that two separate and distinct situations of
actionable liability are contemplated: liability for excessive force in
discipline and liability for negligence resulting in bodily harm to stu-
dents.156 This would protect teachers from liability for acts within the
scope of employment which involves the exercise of judgment or dis-
cretion, t1 1 but would legislatively overrule the Texas Supreme Court's
strained interpretations. 58 To make the change more palatable to
school personnel, the legislature could include a maximum liability
ceiling similar to that enjoyed by the school district.5 9

VII. LIKELIHOOD OF CHANGES TO CURRENT TEXAS TORT

IMMUNITY LAW

Sovereign immunity has been judicially abrogated in several
states,"6 and legislative abrogation in one state was precipitated by a
judicial ultimatum. 161 With this trend in mind, it is tempting to advo-
cate judicial abrogation in Texas. Some dissatisfaction with broad
tort immunity has been expressed by Texas appellate courts 162 and

155. Id. § 2.11(b).
156. TEX. EDUC. CODE ANN. § 21.912(b) (Vernon Supp. 1984). See supra notes 68-75

and accompanying text.
157. TEX. EDUC. CODE ANN. § 21.912(b) (Vernon Supp. 1984).
158. See supra text accompanying notes 62-75.
159. See supra note 146 and accompanying text.
160. See, e.g., Comment, supra note 1, at 667 (stating that 19 states have judicially abro-

gated governmental immunity).
161. See Cervone & Hardy, The Massachusetts Governmental Tort Liability Act and Its

Discretionary Function Immunity: An Analysis and a Modest Proposal, 14 SUFFOLK U.L. REV.
1251, 1251 (1980).

162. See, e.g., Calhoun v. Pasadena Indep. School Dist., 496 S.W.2d 131, 131 (Tex. Civ.
App.-Houston [14th Dist.] 1973, writ ref'd n.r.e.) (agreeing that the doctrine of sovereign
immunity "has little, if any, justification in these times").
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one court stated that "the doctrine arose out of judge made law and
can be abrogated or modified by court decision."163 However, subse-
quent cases have clearly indicated an unwillingness by the Texas
Supreme Court to interfere with what it perceives as "a matter to be
addressed by the Legislature. '""64 Deference to the legislature would
not be necessary to change the immunity afforded professional school
employees. The Texas Supreme Court could overrule its interpreta-
tion of the Texas Education Code as articulated in Barr v. Bern-
hard,'65 and adopt a more literal reading of the statute.'66

The history of the Texas Tort Claims Act indicates that school
district tort immunity was a heavily contested political issue.'67 The
final form of the bill represented concessions to various groups, with
perhaps the most significant concession to school districts to minimize
political opposition to the bill.' 6  An attempt was made in 1973 to
repeal the section limiting school district immunity, but the bill was
not enacted. 1

69

A review of Texas Supreme Court decisions and the legislative
history of the Texas Tort Claims Act indicates that legislative or judi-
cial abrogation of broad tort immunity for schools has historically
been unlikely. 170 However, recent events concerning the education
system in Texas provide added impetus for the reappraisal of tort im-
munity. As part of what has been called "the wave of educational
reform which has swept Texas in the past year," ' a special session of
the Texas Legislature made comprehensive changes in education poli-
cies and procedures.172 Much of the change came in response to rec-
ommendations made by the Select Committee on Public Education, 73

a "blue-ribbon panel" appointed by the governor to review the Texas

163. Id. at 131-32.
164. See Barr v. Bernhard, 562 S.W.2d 844, 846 (Tex. 1978) (citing Lowe v. Texas Tech

Univ., 540 S.W.2d 297, 298 (Tex. 1976)).
165. 562 S.W.2d at 847 n.4.
166. See supra notes 69-73 and accompanying text.
167. See, e.g., Greenhill & Murto, Governmental Immunity, 49 TEX. L. REv. 462, 467-68

(1971).
168. Id. (limiting school district immunity to claims arising out of the use of motor

vehicles).
169. Barr v. Bernhard, 562 S.W.2d 844, 846 n.2 (Tex. 1978).
170. See supra notes 161-69 and accompanying text.
171. Mann, Athletes Face Stringent Standards, Lubbock Avalanche-Journal, Aug. 26,

1984, at E9, col. 1.
172. The special session resulted in the passage of Act of July 13, 1984, ch. 28, 1984 Tex.

Sess. Law Serv. 269.
173. Mann, supra note 171, at E9, col. 1.
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education system.'" 4 Significant changes made by the new legislation
include replacement of the elected State Board of Education by a
larger appointed board," 5 a "career ladder" for advancement and pay
of teachers, 7 6 competency tests for teachers,"' a higher grading pol-
icy, ' restrictions on extracurricular activities,'79 and a tutorial pro-
gram.180 These changes reflect "no-nonsense new ground rules for

public education."' 18' As a part of the current emphasis on changes in
the education system to assure "a shot at a better education,"' 8 2 the
legislature should reconsider abrogation of broad tort immunity for
school districts and professional school employees so that schools will
be encouraged to provide a safer environment for education.

VIII. CONCLUSION

Texas law provides extensive tort immunity to public schools and
professional employees of public schools. This immunity is rooted in
the archaic and rapidly fading doctrine of sovereign immunity. Tex-
ans would be better served by a limited expansion of tort liability for
school districts and school personnel. As a practical matter, change
has been unlikely because of judicial deference and strong political
opposition from school districts. To encourage greater student care
and safety and to avoid the unjust application of the financial loss to
an innocent injured student, limited abrogation of broad tort immu-
nity would be a logical extension of the current emphasis on changes
in Texas education policies.

Gary A. Goff

174. McKnight, And Now, the Big Test, Dallas Times-Herald, Aug. 30, 1984, at 28A, col.
4.

175. Act of July 13, 1984, ch. 28, art. I, Part B, § 4, 1984 Tex. Sess. Law Serv. 269, 282 (to
be codified at TEX. EDUC. CODE ANN. § 11.22 (Vernon Supp. 1985)).

176. Id. art. III, Part A, § 4, 354 (to be codified at TEX. EDUC. CODE ANN. § 13.301)
(Vernon Supp. 1985)).

177. Id. art. III, Part C, § 1, 367 (to be codified at TEX. EDUC. CODE ANN. § 13.032(e)

(Vernon Supp. 1985)).

178. Id. art. IV, Part A, § 1, 393 (to be codified at TEX. EDUC. CODE ANN. § 21.721)

(Vernon Supp. 1985)).

179. Id. art. IV, Part F, § 1, 401 (to be codified at TEX. EDUC. CODE ANN. § 21.920)

(Vernon Supp. 1985)).
180. Id. art. IV, Part A, § 2, 395 (to be codified at TEX. EDUC. CODE ANN. § 21.103)

(Vernon Supp. 1985)).
181. McKnight, supra note 174, col. 4.
182. Id. col. 5.
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